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HERE  it   lies,  where  not  j 

and  of  Writs  of  Error  in  the 

Exchequer-Chamber,  and  in 

B.  R.  (A)  Page  707 

Who  may  have  a  Writ  of  Error,  and  who 

not,  and  who  fhall  join  in  it.  (B)       712 

For  Faults    and  Variance  in  the  Original 

Writ,  Declaration,  and  other  Procefs.  (C) 

For    Faults   in  the  Imparlance  and  Plea- 
^  Rolls.  (D)  715 

For  Faults  in  the  Venire  facias,  Habeas 
Corpora  and  T)iftringas3  and  Returns  of 
Jurors.  (E)  Ibid, 

For  Faults   in  the  Record,  of  Nifi  prius, 
and   Judgments  in  the  Courts   at  Weft- 
mi  ?i  ft  er.  (F)  717 
For  Faults  in   the  Style,    Pleadings,    (jc. 
and  Judgments    in   Inferior  Courts    of 
Record.  (G)  721 
To  reverfe    Judgments    given  in  Ireland, 
and  of  other  Matters  concerning  Ireland. 
(H)  .727 
For  Faults  in  Verdids.  (I)  728 
For  Faults  in  Executions.  (K)             Ibid. 


For  Faults  in  Indictments.    (L)  Tage  729 
To  reverfe   Fines    and    Recoveries.    (M) 

7-9 
In  Parliament.  (N)  731 

In  Sheriffs  in  executing  Writs.  (0)        732 
Where  the  Record   is  not    well  removed. 

(P)  .  73* 

Of  Bail  in  a  Writ  of  Error.  (Q)  Ibid. 

€fca  pt. 

Of   mefne  Procefs,  and  what  mall  be  an 

Efcape.  (A)  733 

On  Executions.  (B)  735 

After  Habeas  Corpora  brought  by  Men  in 

Executions.  (C)  739 

Concerning  freili  Purfuit.  (D)  740 

Of  Felons,   where  the   Hundred   or  Town 

are  liable.  (E)  Ibid* 

Where  Debt  lies  for  an  Efcape,  and  where 

not,  or  an  Action  on  the  Cafe*  (F)  Ibid. 
Of  A&ions  by  and  again  ft  Executors  and 

Administrators  for  Efcapes.  (H)  54$ 
Pleadings  therein,  not  good.  (I)  742 

Pleadings  therein,  good.  (K)  743 
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(A)  'Page  744 

Cfcroto*   Sec  iDebt. 
(Eftate  In  life 

By  Deed,  good.  (A)  744 

What  mall  be  an  Eftate  for  Life  by  De- 

vife.  (B)  745 

(gffate  foj  $ earg. 

By  Deed,    good.  (A)  748 

By  laft  Will  good,  and  where  the  Term  fhail 

veft  in  the  Executor.  (B)  749 

Cttatc  at  milh 

(A)  75° 

&&&tz  at  ^uffevattce. 

(A)  Ibid. 

Cftcppc!. 

What  mall  be  an  Eftoppel.  (A)  751 

What  mall  not  be  an  Eftoppel.  (B)       Ibid. 

eaofcerg. 

(A)  Ibid. 

Cffrar,  Sllaif,  ant)  (Kttrccfo 

(A)  753 

€ftrect£.   See  ammtamenw. 
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dftrcpemenf* 


754 


(Ciriiscnce  to  maintain  31Hucjsi. 


Between  Executors  and  Admin  iftrators.(A) 

755 
Upon  Specialties.   (B)  Ibid. 

In  Ejectment,  Dower,  and  Wnfte,  and  o- 
ther  Things.  (Q  756 

What  ihall  be  Evidence,  what  not;  and 
what  Statutes,  Deeds  and  Writings 
may  be  given  in  Evidence,  and  what 
not;  and  what  Perfons  and  Things  are 
are  allowed  to  be  Evidence,  what  not. 
(D)  757 
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€rcl)ange. 

(A) 

<£rcljcnucr. 

(A) 

Cjccljcquev  Court 

Crceptton. 

Where  void,  and  not  good.  (A)  Page  764 
W7here  good,  6  c,  (B)  Ibid. 


j66 
767 

Ibid. 


Crcommumcation. 

What   it  is,  and  Cafes  concerning  Excom- 
munication. (A)  768 
Where  'tis  a  good  Plea,  and  where  not.  (B) 

770 
Of  the    Certificate  of   the  Ordinary.  (C) 

771 

txtcutiott* 

By  Capias  ad  Satisfaciendum.        (A)  772 
By  Elegit.  (B)  773 

By     Extendi  facias ;    and   Liberate.   (C) 

Ibid. 
By  Fieri  facias,   and  Levari  facias.  (D) 

775 

By  Habere  facias  pojjejfionem  Seijinam.  (E) 

778 

By  Scire  facias,  and  other  Actions  againft 
Principal  and  Bail.  (F)  779 

Againft  the  Heir  of  the  Debtor,  and  againft: 
thofe  who  have  Reverfions,  and  Re- 
mainders. (G)  781 

On  Statutes  and  Recognilances.  (H)     Ibid. 

Of  Superfedeas  and  Discharges.  (I)      Ibid. 

Of  thofe  who  dye  before  Execution,  or 
die  or  efcape  in   Execution.  (K)        782 

Of  Sales  made  after  Judgment,  and  before 

Execution.  (L)  783 


Crccuto^ 

Where  the  Debtor  or  Obligor,  is  made 
Executor,  by  the  Debtee  or  Obligee,  or 
adminiiters  to  him  ;  and  where  the  Obli- 
gor  makes  an    Executor,  and  dies.  (A) 

783 
Where  the  Debtee  or  Obligee  is  made  Exe- 
cutor by  the  Debtor  or  Obligor,  or  ad- 
minifters  to  him.  (B)  785 

3  Where 
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Where  he  mall  commit  a  'Dcvaftavit  in 
confefling  Judgment,  paying  Debts, 
where  not,  and  what  Debts  are  hrft  to 
be    paid.  (C)  Tcige  785 

Of  his  Privilege,  to  prefer  one  Creditor  be- 
fore another,  in  Payment   of  the  Debt. 

(D)  787 

What  Intereft  he  hath,  and  to  what  Actions 

and  Things  he  is  entitled,  and  to  what 

not.  (E)  Ibid. 

Where  he  hath  no  Intereft,  and  of  Actions 

brought  againfl:  him.  (F)  788 

What  mall  go  to  him  exclufive  of  the  Heir. 

(G)  m      789 

Where  he  fhall  be  charged  de  bonis  Tefta- 

toris,  and  where  de  bonis  propriis-,  &c. 

(H)  '  790 

Judgments  pleaded  by  him.  (1)  791 

By  what  Ads,  and  how  chargeable.  (K)  795 
Where  the  Tort  is  purged  by  a  fubfequ.nt 

Administration,  where  not  ,•  and  by  what 

Name  it  is  to  be  fued.  (L)  794 

Where   he   may  retain,    where   not,    and 

what  Acts  he  may  do,  and  what  not ; 

and  what  Pleas  he  may  plead.  (M)  795 
Actions  by  and  againfl:  him,    good,  and  not 

good.  (N)  796 

Of  a  Fce-fimple  upon  a  Fee.  (A)  797 
Of  a  Term  for  Years  to  one,   after  a  Term 

limited  to  another  upon  a  Contingency. 

(B)  800 

€rpofitton  cf  fflQtftf* 

Of  Expofition  of  Words.  (A)  806 

Expolition   of  Sentences  and  Statutes.  (C) 

810 

Crpofition  of  #Mmcn«$  anD  Wlotbg 
in  Wa\1$, 

(A)  814 

€rtem»  See  execution, 
CrttngtriOnttcne. 

Of  Commons,  where,    and  by  what  Acts. 

(A)  818 

Of  Copyholds,  Services,   (jc.  where,  and 

by  what  Ads.  (B)  Ibid. 

Of  Franchifes  and  Liberties ;  where  and  by 

what  Acts.  (C)  Ibid. 

Of  Rents,  where,  and  by  what  Acts.  (D) 

Of  Terms  for  Years,  and  Conditions  ; 
where,  and  by   what  Acts.  (E)  820 


Of  Eftatcs  for  Life  ;  where,  and   by  what 

Acts.  (F)  2^822 

By  Unity  of  Poffcffion.  (G)  Ibid. 
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Crtojtiou* 


822 


failure  of  JBecojU. 

FO  R  Variance  between  the  Pleadings, 
and  the  Record  certified.  (A)      823 
Where  the  Tenor,  and   not  the  Record  it 
felf  is  certified.  (B)  824 

Where   Nul  tie  I  Record  is    a  good   Plea, 
and  where  not.  (C)  824 

f\  atr&  flParficW,  &c 

(A)  824 

falfs  SJmpji'fonmcnt. 

Againfl:  whom,  and  in  what  Cafes  it  will 

lie,  and  where  it  will  not  lie.  (A)     82 j 

Pleas  to  that  Action,  not  good.  (B)     828 

Pleas  to  this  Action,  good.  (C)  829 


(A) 


•tfalfe  %:MnunU 


jfalic  JUtfm 


829 


Where    it  will    not  vitiate  a  Declaration, 
Plea,    Indictment,  CJc-    Bond,    &c.    (A) 

83° 

faMying  a  Kccotjcrp. 

(A)  83o 

Of  Actions  for    Fees  by  Attornies,  Regi- 
fters,  Proctors,   Commiffioners,    (jc.  (A) 

852 

f  ec&    See  mtojne?,  &c. 
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By  the  Word  Heirs.  (A) 
By  the  Word  Paying    and  Purchafe,   and 
by  a  Devife  of  the  Profits  of  his  Lands. 

(B)  ,        n  835 

By  a  Devife  of  his  Eftate,  and  by  a  De- 
vife of  his  Inheritance.  (C)  836 

By  thefe  Words,  To  difpofe,  or  to  give,  or 
fell  at  his  Will  and  Pleafure.  (D)      837 

•f elojrjs  0og5£,  ana  jfelo  Be  fe. 

(A)  83S 
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tfelo  Dc  fe. 


ffelottp. 


Tage  839 


Indictments  for  Felony  and  Burglary,  &c. 
(A)  841 


(A) 


•fences 


ifeoSment. 


842 


foreign  %ann&» 

Where  governed  by  our  Laws,  where  not. 
(A)  'Page  870 

f  ojctgtt  ^iatttatt'ong,  places!  ami 
BingDom^ 

(A)  871 


(A) 


Where  Ufes  are  vefted  or  changed  by  a 
Feoffment,  where  not.  (A)  843 

Of  Feoffments  upon  Conditions,  and  to 
the  Ufe  of  another,  and  to  his  Laft  Will. 
(B)  844 

Of  Livery  and  Seifm.  (C)  Ibid. 

fiizxi  facias   See  execution. 
$ tncjs  tit  Com*. 

Of  Fines  fet  in  Court,  &c.  (A)  846 

tfwe#  iebfcti* 

Of  Writ  of  Covenant,  and  cDedimuSy  and 
King's   Silver,  and  of  the  Concord.  (A) 

848 

By  Tenant  in  Tail ;  where  they  bar  the  Fi- 
liate, where  not.  (A)  849 

Of  Nonclaim  and  Entry  within  five  Years ; 
where  good,  where  not.  (B)  852 

Where  reverfed  for  Error  ;  and  for  what 
Errors,  and  for  what  not.  (C)  856 

Where  Levying  a  Fine  makes  a  Forfei- 
ture, where  not  ;  and  where  the  Entry 
for  fuch  Forfeiture  is  good.  (D)         859 

Where  the  Pleading  a  Fine  mall  be  good, 
where  not.  (E)  860 

Of  Fines  Sur  come  [fit.  (F)  861 

Of  Fines  Sur  Cognijafice  de  droit,  what 
pafles  by  them,  what  not  j  and  of  Lands 
in  feveral  Vills.  (G)  Ibid. 

Of  Fines  fur  Grant  and  Render.  (H)     863 

Of  the  Ufes  of  a  Fine,  where  well  limited, 
where  not.  (I)  864 

Levied  by  Husband  and  Wife.  (K)  865 

jf itying.    See  erefpaftf, 
iFojctfcle  dnttv  attU  Retainer. 

Indictments   and    Convictions,    good.  (A) 

866" 

Indictments  and  Convictions,  not  good.  (B) 

3  868 


f  o.mgn  #lea. 


fiotftitnxt. 


871 


Of  Eftates  for  Life  and  Years,  in  Lands  or 

Offices.  (A)  872 

Where  Lands  mail  not  be    forfeited.  (B) 

874 
In  Treafou,  Felony,  &c.  (C) 
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fojgerp. 
tfojmcDon. 


Ibid. 
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In  the  Defcendcr.  fA)  878 

In  the  Remainder.  (B)  879 

In  the  Reverter.  (C)  880 

Pleadings  therein,  good,  and  not  good.  (.D) 

882 

$ o.zetgu  s^oittt  ana  Hants.  See  2Botfl& 

Of  Forreft,   and  Grants  thereof,    &c.  (A) 

883 
Of  Chafes,  Parks  and  Warrens.  (B)  885 
Of  the  Officers  of  a  Forreft.  (C)  885 

founder  anD  f ountmtton. 

Of    Colleges,   Hofpitals,  (jc.  by  the  King, 
or  by  a  common  Perfon,    &c.  (A)    886 


(A) 
(A) 


tfrancijftcg  ana  MbtvUzg, 
tfrankmamafic. 
jfraua. 


887 

888 


What  mall  be  a  Fraud  within  the  Statutes 
13  Eliz.  cap.  5.  and  27  EUz.  cap.  4.  (A) 

889 
(B)  891 

€>amc» 
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896 
899 


Not  good.  (A) 
Where  good.  (B) 
Contrary  to  Statutes,  good,  with  a  Nou  oh 
ft  ante.  (C)  902 

How  they  muft  be  pleaded.  (D)  Ibid. 

What  pafleth  by  them,  and  What  not.  (E) 

903 
How  they  muft  be  conftrued.  (F)  904 

<5iant$  of  a  Common  ^erfom 

How  to  be  conftrued.  (A)  907 

What  partes  by  fuch  Grants  of  Lands,  &c 

(B)  908 

What  panes  by  their  Grants  in  Goods  and 

Chattels,  and  what  not.  (C)  909 

Where  Grants  are   void,  or  not  void,   for 

Mifrecitals,  and  other  Matters.  (D)  Ibid. 


(A) 
(A) 


®uarotan. 


d^un. 


910 


912 


habeas  £o?pu& 

WHO  mall  have  it  5  to  whom  itfhall 
be  awarded  ■,  and  the  Puhifliment 
for  not  obeying  the  Writ.  (A)  913 

Of  Proceedings  after  the  Writ  delivered.  (B) 

914 
Returns  thereof,  good.  (C)  Ibid. 

Returns  thereof,  not  good.  (D)  Ibid. 

I^afccnoum, 

How,  and  in  what  Manner  it  limits  and 
explains  the  Premifles.  (A)  9 1 7 

Void,  where  'tis  larger  than  the  Premifles, 
in  Refpeft  to  the  Parties  to  the  Deed.   (B) 

919 


Not  void,  where  'tis  lefs  than  the  Premifles, 
in  Refpecl  to  theEftate  limited.  (C)  Tage 

920 

Void  for  being  repugnant  to  the  Premifles, 
and  for  other  Matters.  (D)  Ibid. 

Where  'tis  exclufive  of  the  Date  of  the 
Deed.  (E)  921 

Who  mail  be  Heir  to  his  Anceftor,  and 
where  he  mall  redeem  a  Mortgage.  (A) 

922 

Where,  and  in  what  Manner  he  mall  be 
charged  for  his   Anceftor.  (B)  923 

What  ihall  go  to  him,  exclufive  of  the 
Executor.  (C)  927 

Where  an  Eftate  in  Fee  pafleth  without  the 
Word  Heirs,  and  where  'tis  a  Word  ei- 
ther of  Limitation  or  Purchafe.  (D)  928 

Where  he  mall  enter  for  a  Condition  broken, 
where  not.  (E)  929 

Where  he  may  have  an  A&ion  of  Debt,  tho' 
not  named  in  the  Deed>  and  where  not. 

Of  Pleadings  by  an  Heir.  (G)  930 


(a; 


(A) 

(A; 


^zxiot. 

^tgfjtoapg.    See  mays. 
Nomine  Eeplepjianoo. 

fonours. 

honour. 


931 


Of  the  Court  of  Honour.  (A,) 


911 
9H 

935 


l^oufe  of  Correction.    See  gjuthce   of 
$eace  anD  ^elTionis. 

^uz  anb  €vy* 

On  the  Statutes  of  Jtfinton,  (viz.)  18  Ed.  1. 
27  Eliz.  cap.  13.  of  Hue  and  Cry.  (AJ 

935 


(A) 


^iinojeD, 


941 


gjDenttcatc  ^omtntjs. 
(A)  943 

9iDCOt0.    See  'jumaticfo 

b  feo* 
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^Jeofails. 

In  what  Cafes  the  Statutes  3  2  H.  8.  cap.  30. 
and  18  Eliz.  cap.  14.  21  yr/c.  o£  Jeo- 
fails,   help.  (A)  !P^<?  943 

In  what  Cafes  the  Statutes  will  not  help. 

(B)  94> 

Where  cured  by  a  Verdict.  (C)  946 

gjUtterature. 

Where  it  will  make  an  Act  void,  where 
not.  (A)  946 

Imparlance, 

Of  a   Dies    T)atus   and    Imparlance.  (A) 

947 

Implication  hy  ?®z'eiti. 

(A)  947 
Where  an    Eftatc  mall  be  determined  by 

Implication,  and  where  an  Eftate  in  Fee 
mall  not  arife.  (B)  949 

(B)  950 


(A) 


gjmpjifomnent. 
ginoiftmentjs. 


Ibid. 


Againft  Acceffaries.  (A)  954 

For  Aftaults   and  Batteries.  (B)  Ibid. 

Againft  Bakers.  (C)  955 

Concerning  Baptifm,  and  not  with  a  Crofs. 
(D)  Ibid. 

For  Barretry  and  Bawdry.  (B)  Ibid. 

For  Blafphemy.  956 

About  Bridges.  (F)  957 

For  Burglary.  (G)  Ibid. 

Concerning  Fighting  in  Church  or  Church- 
Yard,  Burning  a  Houfe,  (H)  958 
About  Common  Prayer  and  Preaching,  and 
Religion.  (1)                                        Ibid. 
Before  Coroner.     Of  Conftablcs.  (K)   960 
Concerning  Cottages,  Inmates,  and  Vaga- 
bonds. (LJ                                            Ibid. 
For  Decr-flealing.                                   Ibid. 
After  Demife  of  the  King.   (M)            961 
For  Extortion.  (N)                                 962 
For  Forgery.  (P.)                                    Ibid. 
About   the  Game.  (Q.)                            964 
About  Highways.                                     Ibid. 
About  Ingrofling  and  Forcftalling.  (R)  965 
About  Inns  and  Inn-Keepers.  (S)           Ibid. 
Of  a  Jufticc  of  Peace,  Judge,  Conftable, 
6c.  Of  a  Juror.  (T)  966 
Manllaughtfer  and  Murder,  and  upon   the 
Statute  of  Stabbing.  (V).                  Ibid. 
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For  Nufances.  (\V)  "Page  972 

Oath  of  Allegiance,  refufing.   (X)  973 

For  Perjury  and  Subornation.  (Y)         Ibid. 
For  Poifoning.  (Z)  978 

For  Rape.  (A  a)  Ibid. 

For  Refcous.  (B  b)  978 

Riots.  979 

For  Robbery.  Ibid. 

For  flanderous  Words.  (C  c)  Ibid. 

For    ufing  Trades,  not  being  Apprentices. 
Indictments  for  Treafon.  (D  d)  980 

Water-courfe,  for  flopping.  (E  e)  98 1 

Pleas  to  Indictments,   good,   and  not  good. 
(F  f)  Ibid. 

Wefiviinfter-Hall,  ftriking  in  it.  (G  g)  Ibid. 
For  Witch-craft.  (H  h)  982 

Quamed  upon  Exceptions  and  Writs  of  Er- 
ror, and  not  Quamed.  (Ii)  Ibid. 
For  Mifdemeanors.  (Kk)  985 


(A) 


91noticemcnt. 


985 


giuouction. 

(A)  987 

What  Acts  are  void  before  Induction.  (B)  988 
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1034 

Of  Jointenants,  and  Tenants  in  Common 
of  a  Chattel.  (C)  Ibid- 
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Againft  one  for  the  whole,  where  two  are 
fued,  and  one  acquitted.  (A)  1052 

Of  Judgments  in  Criminal  Cafes.        Ibid. 
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limitation. 
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About  Alehoufes  and  Vagrants.  (B)      1203 
About  Removals  of  Poor,  Appeals,  Settle- 
ments, &c.  (C)  Ibid* 
What  fhall  be  a  Settlement.  (D)  1 207 
What  fhall  not  be  a  Settlement.  (E)    1208 
Concerning  Certificates.  (F)  1209 
For  Relief  of  the  Poor,    and  concerning 
Church-wardens  Accounts,  and  Overfeers 
Rates.  (G)  1209 
Of  Seffions,  good,  and  not  good.  (H)  12 11 

Of  the  Creation  of  a  Bifhop,  and  his  Autho- 
rity. (A)  1 21 2 
Of  A&ions  brought  againft  him.  (B)     1 21 3 
Of  his  Examination   of  a  Clerk,    and  his 
Refufal  to  admit  him.  (C)  1 214 
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not  good.  (E)  1220 
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Of  Reverfals  of  Outlaries  by  Writs  of  Er- 
ror, and  of  Error  in  the  Proceedings  to 
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How  to  be  conftrued.  (A)  1226 

Of  Murders,    Felonies,   and  other  Crimes 
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1229 
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not  fct  forth,  and  good  without  it.  (G) 
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Grants  of  the  next  Prefentation,  good.  (A) 

1286 
Of  Prefentation  and  Nomination,  and  Pre- 

fentations  of  the  King.  (B)  1 286 

Prefentation  of  a  common  Perfon,  good, 

and  not  good;    and  where  two  Patrons 

pretend  to  a  Title.  (C)  1288 

Of  Revocations  of  Prefentation s.  (D)  1 289 
Of  Prefentation  by  Turns,  and  to  Moieties ; 

and  where  two  have  a  Right  to  prefent. 

(E)  i28? 

Who  may  prefent  to  a  Benefice,  and  who 

not.  (F)  ***o 


By  what  Words  the  next  Prefentation  mail 

pafsj  and  by  what  not;  (G)     Page  1  290 

Grants  of  the  next  Prefentation  avoided.  (I) 

1 291 


(A) 


principal  ann  gjntereit 


$?ifon  ano  Piitontx$. 


1292 


(A)  Ibid. 

Plttm*   See  Curtain*  of  tyz  ftiiig.- 

Of  Peers   and  Ambaffadors  allowed,    &c. 

(A)  1293 
Of  Attornies  and  Clerks,   and  others,  al- 
lowed good.  (B)  Ibid. 

Of  Attornies  and  other  Clerks  and  Perfons,' 
not  allowed  to  be  good,  and  not  well 
pleaded.  (C)  1296 

Of  Privilege  of  Courts  by  Priority  of  Suit, 
and  of  going  and  returning  to  and  from 
Courts.  (D)  1297 

Of  the  Univerfities  allowed.  (E)  1299 

Of  the  Univerfities  not  allowed.  (F)    Ibid. 

^jofcate. 

Of  Probates,  and  what  an  Executor  may 
do  before  Probate,   and  what  not.   (A) 

i3°i 

Whether  a  Probate  once  granted  may  be 

fufpended,  revoked  or  traverfed,   or  not. 

(B)  1302 
Cafes  where  an  Executor  dies  before  Pro- 
bate. (C)                                             Ibid. 

Of  Probate,   where  the  Will  is  made  of 

Lands  as  well  as  Goods.  (D)  1303 

Of  Fees  for  Probate  of  Wills.  (E)        Ibid. 

IMce&enDo. 

Where  it  mall  be  granted.  (A)  1304 

procurations 

(A)  Ibid. 

ftyiofftft   See  giriies  ano  £?on't£. 


Cvroi, 


70? 


Crroj* 


Where  a  Writ  of  Error  lies,  where  not, 
and  of  Writs  of  Error  in  2?.  R.  and 
in  the  Exchequer-Chamber.  (A) 

Who  may  have  a  Writ  of  Error,  and 
who  not,  and  who  mall  join  in  it.  (B) 

Error  for  Faults  and  Variances  in  the  O- 
riginal  Declaration,  and  other  Procefs. 

(C) 
Error  for  Faults  in  the  Imparlance  and 

Plea-Rolls.  (D) 
Error  for  Faults  in  the  Venire  facias, 

Habeas  Corpora,  and  T>iftringas,  and 

in  Returns  of  Jurors.  (E) 
Error  for  Faults  in  the  Record  of  Nifi 

prius  and  in  Judgments  in  the  Courts 


at  Weflminfter.  (F) 
Error  for  Faults  in  the  Stile  and  Plead- 
ings in  Inferior  Courts,  &c.  (G) 
Error,  &c.  to  reverfe  Judgments  given  in 
the  Courts  in  Ireland,    and  of  other 
Matters  concerning  it.  (H) 
Error  for  Faults  in  Verdicts.  (I) 
Error  for  Faults  in  Executions.   (K) 
Error  for  Faults  in  Indictments.  (L) 
Error  to  reverfe  Fines  and  Recovenes.(M) 
Of  Writs  of  Error  in  Parliament.  (N) 
Error  in  Sheriffs  in  executing  Procefs.  (O) 
Where  the  Record  is  not  well  removed. 

(P) 
Of  Bail  in  a  Writ  of  Error.  (Q) 


(A) 

mtyxz  it  Ifeg,  to&ere  not,  ano  of  ©Jrt'W  of  Crroj   in  tljc  €jccl}cq«cr* 

Ctjatttte,  anD  itl  B.  R.     See    Set.  fa.  (C)  33.    Writ  of  Error*  pertotum. 


B 


k  Y  the  Statute  27  Eliz.  the  Exchequer-Chamber  hath  Power  to  examine  Errors  of  Judg-  x  And  43. 
merits  in  B.  R.  and  after  fuch  Judgments  are  affirmed  or  reverfed,  then  to    fend  bade  Peacock" 
the  Record  into  the  King's  Bench  ;  fo  that  by  the  Words  of  this  Statute,  'tis  not  to  v.  Punter, 
be  fent  back,  unlefs  the  Judgment  be  affirmed  or  reverfed ;  but  yet,  by  the   Equity 
of  that  Statute,  if  the  Plaintiff  in  the  Writ  of  Error  is  nonfuit,  or  if  the  Suit  is  difcontinued,  the 
Record  (hall  be  fent  back,  and  the  Court  of  Exchequer  (hall  give  Cofts  and  Damages  to  the  Plain- 
tiff in  the  Original  Action  for  his  Delay   and  Vexation  upon  the  Statute   3  H.  7.  cap.  10.   but 
if  the  Plaintiff  in  Error  was  Plaintiff  in   the  Original  Action,  then  no  Cofts  (hall  be  given.     2 
And.  122. 

2.  Error  in  the  Exchequer-Chamber,  upon  a  Judgment  in  B.  R.  for  that  one  of  the  Parties 
died  before  Judgment;  it  was  objected,  they  had  no  Authority  to  examine  fuch  Errors  ;  but  ad- 
judged they  had  Authority,  tho'  they  had  none  to  bail  the  Defendant,  becaufe  their  Power  was 
only  to  reverfe  or  affirm  the  Judgment.     Cro.  Eliz,.  731.  Price's  Cafe. 

3.  By  the  Statute  27  Eliz,.  'tis  enacted,  that  where  a  Judgment  is  given  in  the  Queen's  Bench, 
the  Plaintiff  or  Defendant  in  the  Action  may  bring  a  Writ  of  Error  in  the  Exchequer-Cham- 
ber, and  there  the  Judgment  (hall  be  either  affirmed  or  reverfed  ;  about  eight  Years  after  the 
making  this  Statute,  it  was  a  Queftion,  whether  an  Adminiflrator  could  have  this  Writ  of  Error 
upon  a  Judgment  obtained  againft  his  Inteftate,  becaufe  he  was  not  the  Defendant  in  the  Action, 
and  the  Writ  of  Error  in  the  Exchequer-Chamber,  is  given  only  to  the  Plaintiff  or  Defend. mt 
himfelf 'by  this  Statute  ;  it  doth  not  fo  much  as  mention  an  Adminiflrator,  nor  an  Executor  or 
Heir  ;  and  {before  this  Law  was  made,  erroneous  Judgments  in  the  Court  of  King's  Bench  were 
examinable  only  in  Parliament ;  but  adjudged,  that  an  Adminiftrator,  tho'  not  named,  was  within 
the  Intent  and  Meaning  of  this  Statute,  which  was  made  to  prevent  Delays  of  Juftice,  wher6 
the  Subjects  were  grieved  by  erroneous  Judgments,  and  which  could  not  otherwife  be  reformed  at 
that  Time,  becaufe  the  Parliament  did  not  often  meet,  and  when  they  did,  they  were  employed 
about  more  weighty   Matters.     Cro.  Eliz,.  294.  Scroggs  verfus  Lord  Mordant. 

4.  Error  of  a  Judgment  in  a  Writ  of  Partition,  if  'tis  brought  after  the  fir  ft  Judgment,  which 
is  quod partitio  fiat,  and  before  the  fecond  Judgment,  which  is  quod  partitio  facta  fit  firma,  it 
comes  too  foon,  becaufe  the  fiift  Judgment  is  not  final;  therefore  it  will  not  lie  till  after  the  fe- 
cond Judgment.  2  Bulft.  104,  114  Rawlins  verfus  Barret.  Moor  643.  Cro.  Eliz..  635.  Lord 
Berkley  verfus  Warwick.  11  Rep.  38.  in  Metcalfe's  Cafe.  5.  P.  Style  ipo.  Spiit'lehoufe  verfus 
farmery.  S.  P. 

5.  So  where  Tenant  in  Dower  brought  a  Writ  of  Error  before  Enquiry  was  made  of  the  Va- 
lue and  Damages  found  ;  it  was  adjudged,  that  it  did  not  lie,  becaufe  the  Judgment  was  noc 
perfect.     1  Brownl.  127.  Cleford  verfus  Carr.     Style  385.  Rawlins  verfus  Vtver$%  S.P. 

6.  Judgment  quod  computet,  and  before  the  final  Judgment  a  Writ  of  Error  was  brought ;  ad- 
judged, that  it  did  not  lie,  becaufe  the  Writ  is,  ft  judicium  inde  redditumft,  which  muft  be  in- 

4X1  tended 


708  Error.        

tended  the  final  Judgment  :  Now  the  Judgment  quod  computet  is  not  ad  grave  damnum,  and  'tis 

rot  properly  a  Judgment,  but  an  Award   of  the  Court ;  but   where  a    Writ    of  Error  lies,  the 

Judgment  mud  be   entire  ;  therefore  where  two  are   fued,  and  one  of  them  pleads  to  Ifiue,  and 

the  other  confeffes  Judgment,  he  fhall  not  bring  Writ  of  Error  before   the  Plea  is  determined  a- 

gainft  the  other,     n  Rep.  38.  Metcalfe's  Cafe. 

*  Godb.        7.  It  will  not  lie  in  the  Exchequer-Chamber,  upon  a  Judgment  in  B.  R.  but  in    Trefpafs,  De- 

147.  S.  C.  time,  Ejetlment,  Covenant,  Debt,  AHions  on  the  Cafe,  and  in  Account;  for  thefe  are  the  Actions 

mentioned  in  the  Statute,  27  Eliz,.    2  Bulfl.  162,  17$.  * SirCbrijlopher  Heydons  Cafe. 

8.  Error  in  the  Exchequer-Chamber,  on  a  Judgment  in  B.  R-  in  Ejectment  upon  the  Demife  of 
B.  G.  and  the  Error  affigned  was,  that  he  was  feifed  only  in  the  Right  of  his  Wife,  and  that  Jhe 
died  before  the  Judgment  was  given,  fo  that  the  Demife  was  void  ;  but  the  Judgment  was  af- 
firmed; for  tho"  the  Exchequer-Chamber  may  reverfe  Judgments  for  Errors  in  Fad,  as  for  the 
Death  of  either  Party  to  the  Suit,  yet  there  is  no  Colour  to  reverfe  them,  for  the  Death  of  one 
who  is  no  Party  to  the  Suit,  as  the  Wife  in  this  Cafe  was  not.     Hob.  5.  Wilks  verfus  'Jordan. 

9.  in  Trefpafs  in  B.R.  Judgment  was  given  for  the  Defendant,  and  upon  a  Writ  of  Error  in  the 
Exchequer-Chamber,  that  Judgment  was  reverfed,  and  the  Record  returned  into  B.  R.  and  that 
Court  gave  Judgment  quod  querens  recuperet;  for  a  new  Judgment  muft  be  given  to  put  the  Plain- 
tiff into  Poffeffion  of  what  he  demands ;  but  if  Judgment  had  been  for  the  Plaintiff-,  and  reverfed 
upon  a  Writ  of  Error  in  the  Exchequer-Chamber,  in  fuch  Cafe  there  is  no  Occafion  for  a  new 
Judgment,  becaufe  the  Defendant  is  in  flatu  quo  prii:s,  &c.  Teh.  74.  Shaldoe  verfus  Ridge,  and 
Fa/do  verfus  Ridge. 

10.  Error  in  the  Exchequer-Chamber  to  reverfe  a  Judgment  againft  the  Defendant  in  a  Scire 
facias,  &c.  adjudged,  that  it  did  not  lie,  becaufe  it  was  not  any  of  the  Actions  mentioned  in  the 
Statute  27  Eliz..  which  gives  the  Writ  of  Error  to  that  Court  ;  neither  will  it  lie  there  upon  a 
Judgment  in  a  Writ  of  Refous  for  the  fame  Reafon.  z  Cro.  171  Vaughan  verfus  Williams.  Moor 
694.  Ody  verfus  Yates,  S.  P.  Tel-J.  157.  Prowfe  verfus  Turner,  S.  P.     Poflea  pi.  32. 

11.  Upon  a  Writ  of  Error  in  the  Exchequer-Chamber,  on  a  Judgment  in  B.  R.  that  the  Court 
cannot  award  Execution,  they  have  Power  to  reverfe  or  affirm,  and  then  to  remand  the  Record 
which  is  removed ;  therefore  if  fuch  Writ  of  Error  be  difcontinutd,  the  Party  fiiall  not  r^ve  a 
new  Writ,  coram  nobis  rtfiden  ;  for  if  he  fhould,  the  Plaintiff  in  Error  might  difcontinue,  a*4 
then  bring  a  new  Writ,  arid  fo  delay  the  Defendant  in  infinitum.     2  Cro.  620.  Cave  v.  Polwheel. 

Fo(lcai7.       12.  Error  of  a  Judgment  in  Ejectment  in  B.  R.  brought  in  the  Exchequer-Chamber,  and  the 
5.  C.  Error  affigned  was,  that  the  Plaintiff*  being  an  Infant,  fued  per  Attornatum,  when  it  fhould  be 

per  Guar  dianum,  or  Prochein  Amy;  but  this  being  an  Erroi  in  FaEl,  it  was  a  Queftion,  whe- 
ther fuch  an  Error  was  affignable  in  the  Exchequer-Chamber  upon  the  Statute  27  Eliz..  cap.  f . 
becaufe  that  Statue  gives  Authority  only  to  examine  Matters  in  Law;  but  adjudged,  that  it  was 
affignable  ;  for  the  Statute  giving  the  Writ  of  Error,  doth  likewife  give  Authority  to  examine 
Errors  in  Fail,  as  Errors  in  Law  ;  and  this  Error  in  Fad  fhall  be  tried  by  Nifi  prius  in"*  the  Ex- 
chequer ;  and  the  rather,  becaufe  the  Statute  gives  Authority  to  the  Exchequer-Chamber  to  re- 
verfe or  affirm  the  Judgments,  which  implies,  that  it  allows  the  Means  of  doing  it.  2  Cro.  5.  Row 
verfus  Long.     Poflea  Infant.  (H)  ^.S.C. 

13.  In  B.  R.  the  Cafe  was,  a  Statute- Merchant  was  fent  by  Mittimus  out  of  Chancery  into  the 
Court  of  Common  Pleas,  and  Judgment  and  Execution  given  in  that  Court,  and  upon  a  Writ  of 
Error  brought  in  B.  R.  Execution  was  there  awarded  fuper  tenorem  Recordi,  for  the  Original  Record 
was  full  in  Chancery,  the  Queftion  was,  whether  this  Writ  of  Error  would  lie  ?  and  adjudged,  that 
it  would,  and  that  if  Diminution  fhould  be  alledged,  the  Court  of  B.  R.  might  write  to  the  Chancery 
for  the  Record  itfelf;  the  Error  affigned  in  B.  R.  was,  that  the  Statute  wanted  one  of  the  Seals  which 
ought  to  be  put  to  it ;  but  adjudged,  that  the  Conufor  could  not  affign  this  for  Error,  becaufe  he  had 
admitted  it  in  the  Common  Pleas  to  be  perfect ;  for  upon  the  Mittimus  out  of  Chancery  the 
Statute  it   felf  is  always  fhewed.     Moor  570.  Worfley  verfus  Charnock. 

14.  The  Plaintiff"  had  a  Verdict  in  an  Action  on  the  Cafe  for  Words,  and  1000 /.  Damages, 
and  afterwards  he  took  out  Execution  by  Elegit  on  the  Lands  of  the  Defendant,  who  died,  and 
his  Adminiftrator  brought  a  Writ  of  Error  in  the  Exchequer-Chamber ;  the  Defendant  in  Error 
pleaded  in  Abatement  this  Execution,  by  which  he  intended,  that  the  Adminiftrator  had  no  Lofs 
but  the  Heir  at  Law,  and  therefore  a  Writ  of  Error  would  not  lie  by  the  Adminiftrator;  but  up- 
on a  Demurrer  to  this  Plea,  it  was  adjudged  for  the  Adminiftrator  ;  for  upon  Eviction  of  the 
Lands  the  Plaintiff  might  refort  to  the  Goods.     Moor  686.  Lord  Mordant  verfus  Bridges. 

15.  The  Plaintiff  obtained  Judgment  in  the  Common  Pleas  in  an  Action  of  Debt,  which  was 
affirmed  upon  a  Writ  of  Error  brought  in  B.  R.  afterwards  the  Defendant  died,  and  then  a  Scire 
facias  was  brought  againft  the  Son  and  the  Tertenants,  and  Judgment  againft  them;  and  upon  a 
Motion  for  a  Writ  of  Error  in  the  Exchequer-Chamber,  upon  the  Judgment  in  the  Scire  facias,  it 
was  denied,  becaufe  the  Record  came  into  B.  R.  by  Writ  of  Error,  and  not  by  Bill,  as  by  the  Sta- 
tute 27  Eliz,.  cap.  8.  is  required.     1   Roll.  Rep.  264.  Harvey  verfus  Williams. 

16.  Judgment  in  B.  R.  in  Replevin;  adjudged,  that  a  Writ  of  Error  in  the  Exchequer- Cham- 
ber doth  not  lie  on  fuch  Judgment,  becaufe  Replevin  is  out  of  the  Statute.  2  Roll.  Rep.  434. 
Farnell's  Cafe. 

*  Antea        x7-  ^ut  tnat  Statute  gives  the  Exchequer-Chamber  Authority  to  examine  as  well  Errors  in  Fact, 
12.  S.  P.    as  in  Law.    Cro.  Car.  369.  *  Row  verlus  Long.    See  Tit.  Infant.  (H)  3.  Smith  v.  Merchant.  S.  P. 
Hob.  5.  3  j  8.  A 


Error. 7op 

1 8.  A  Scufa.  being  an  Adion  grounded  upon  a  Judgment  in  Debt,  it  hath  been  doubted,  whe- 
ther a  Writ  of  Error  *  quod  coram  vobts  refidet,   will  not    lie  in  fuch  Cafe  upon  the  Equity  of  the  *v«H.r 
Statute  .7  «j  Cko  C.,  ,86.  jW/  verfus  ftfaft*.  2x9,  334.  *  j^^  verfus  ^/,  °  ^  J^ 
Hob.  72.  Foreft  verlus  Sandilands,  S.  P.  *     J  H£it< 

*  \V.  Jon. 

the  Principal  and  the  Bail  cannot  join  in  a    Writ   of  Error  in  the  Exchequer-Chamber,  and  that  the   Bail  are  not  LfcfciJtfl 
Statute,  Jilllim  ice 

19.  In  Account  againft  the  Defendant,  as  Receiver,  &c.  to  render  an  Account  quando  ad  hoc 
requifitut  fuerit,  there  was  Judgment  againft  the  Defendant,  and  upon  a  Writ  of  Error  brought 
the  Error  affigned  was,  that  the  Writ  was  too  general,  and  that  the  Jury  had   affeffed  Damages 
where  there  ought  to  be  none  in  this  Adion  ;  but  adjudged,  that  neither  of  thefe   were  Error 
2  Leon.  1 1 8.  Collet  verfus  Rob/on. 

20.  In  Replevin,  the  Plaintiff  had  Judgment  in  the  Common  Pleas,  and  a  Writ  of  Inquiry  of 
Damages,  and  before  the  Return  thereof  the  Defendant  brought  a  Writ  of  Error  in  B  R  and  af- 
terwards the  Writ  of  Inquiry  was  returned;  adjudged,  that  a  Writ  of  Error  would  not  lie  be- 
fore the  Writ  of  Inquiry  was  returned  ;  for  'tis  not  a  compleat  Judgment  till  then,  and  if  fo  the 
Record  is  not  removed.     Latch.  133.  Colmore  verfus  Hobbs. 

21.  But  'tis  otherwife  in  Ejedment;  for  in  that  Adion  the  Judgment  is  perfed  enough  to  bring 
an  Habere  facias  pojfefftonem  before  the  Return  of  the  Writ  of  Inquiry,  becaufe  the3  Words  of 
the  Judgment  are,  quod  recuperet  Terminum  ;  and  if  a  Writ  of  Error  foould  not  lie  till  after  the 
Return  of  the  Writ  of  Inquiry,  this  Inconveniency  would  follow,  (viz.)  The  Haintiffmay  get 
Poflefuon  upon  an  erronious  Judgment,  and  never  bring  a  Writ  of  Inquiry,  and  then  the  Defen- 
dant would  be  without  Remedy.     Latch.  212.  Smith  verfus  Amys. 

22.  The  Statute  27  H.  8.  gives  the  Exchequer-Chamber  Authority  to  reverfe  or  affirm  Judg- 
ments, either  in  ABions  on  the  Cafe,  Account,   Debt,  Detinue,  Ejefiment  or   Trefpafs  ■  the  Lord  w-Jones 
Vifcount  Say  obtained  a  Judgment  in  an  Adion  of  *  Scandalum  Magnatum,  grounded  on   the  *9p"i 
Statute  2  R.  2.  and  the  Defendant  brought  a   Writ  of  Error  in  the  Exchequer-Chamber;   it  was  <<$- 
objeded,  that  it  ought  not  to  be  allowed,    becaufe  the  Judgment  was  not  had  upon  either  of  thofe 
Adions  mentioned  in  the  Statute  ;   'tis  true,  a  Scandalum  magnatum  is  called  an  Adion  on   the 

Cafe,  but  'tis  founded  on  a  Statute,  and  for  that  Reafon  'tis  of  a  higher  Nature  than  an  Adion 
on  the  Cafe  ;  and  fo  it  was  adjudged.  Cro.  Car.  1 01,  135.  Lord  Say  verfus  Stephens.  See  ante  a 
pi.  5.  it  will  not  lie  upon  a  Judgment  in  a  Sci.fa.  or  Replevin.  Pofiea  pi.  31. 

23.  The  Plaintiff  recovered  in  B.R.  and  the  Defendant  brought  a  Writ  of  Error  in  the  Exche- 
quer-Chamber, and  after  the  Record  was  fatisfied,  the  Writ  was  difcontinued,  and  then  the  De- 
fendant brought  a  Writ  of  Error  in  the  Exchequer-Chamber,  coram  vobis  refiden,  and  adjudged, 
that  it  did  not  lie,  for  a  Writ  of  Error  in  the  Exchequer- Chamber  is  given  by  the  Statute  27  Eliz. 
in  a  Special  Manner,  either  to  affirm  or  reverfe  the  Judgment,  and  the  Execution  thereof  is  re- 
ared to  B.  R.  therefore  nullum  coram  vobis  refiden  lies;  but  upon  a  Difcontinuance  or  Mifcon- 

C^/"*J  the  Tranfcript  °f   the   Record  is  remanded  to  B.   R.     W.  Jones  14.  Polhill  verfus 

Error  in^heExca§ainft  the  Defendant,  and  before  Execution  taken  out,  he  brought  a  Writ  of 
out  Execution,  and  t^hamber, .  ^d  the  Record  was  removed  thither;  yet  the  Plaintiff  took 
moved  for  Restitution  ;  'tf/lff  lev'ed  ^e  Money,  which  remaining  in  his  Hands,  the  Defendant 
and  Judgment,  but  the  Record  by  the  Stat"te.  *  Writ  of  Error  is  no  Superfedeas,  after  a  Verdid 
Time  before  the  Court;  therefore  nATemorvf  before  the  Execution  taken  out,  it  was  not  at  that 
emanavit,  and  a  Rule  to  take  the  McT^'  ?"  §ran te*  V°  }he  Execution  quid  imfrovide 
yaUnce.  "  out  of  the  Sheriffs  Hands.    '.Style  414.  Wingfield  verfus 

25.  Writof  Error  in  the  Exchequer-Chambt.j  ti  «  r       t    , 

Adion  Qui  tarn,  &c.  nor  upon  a  Judgment  given.  n°' |IC  "'^  3,  M^nt  given  in  an 
34,  49.     Rajm.  275.  contra.  an  Aftl0n  de  Scandalo  Magnatum.      1  Vent. 

26.  Where  a  Writ  of  Error  is  brought  upon  a  Judgmei.  •„  n  u.  •     d   u  •    n-u 

cord  of  B.  R.   and  an  Adion  of  Debt  may  be  brought  on  f      ij"  '  ^)  remainS  a  Re' 

Lev.  153.  S.  P.  1  Sid.  236.  S.  P.  3  Lev.  396.  Adlmt  verfus^  MP™*-  "  **«'■  Mj&A  ~t 
4  Mod.  247.  S.  P.  mltnjon.    See  Superfedeas.    See 

27.  The  Exchequer-Chamber  doth  not  award  a  Scire  facias  ad  auu-    j>   r  u      xt    • 

is  given  to  the  Parties  concerned.     1  Vent.  34.  n*   Errores,  but  Notice 

28.  In  Trefpafs  upon  the  Statute   8  H.  6.  the  Plaintiff  had  Judgment,  it  w*,     r.     a-  u 
ther  a  Writ  of  Error  would  lie  in  the  Exchequer-Chamber;  for  thVa  TrefpTfi  fs^ff  toe  five" 
Cafes     mentioned   in   the    Statute    which  gives   this   Writ   of  Error,  yet  it    may\e   intended 
Common  TrefpalTes,  and  not  thofe  which  are  founded  on  a  Statute.     1  Vent.  34.   ^;J,   verfS 

29.  Scire  facias  againft  the  Bail    and  upon  two  Nichtls  returned,  there  was  a  Tudament  againft 
t«m  ;  adjudged,  that    no  Writ  of  Error  can   be  brought  in  the  Exchequer-Chamber  upon§tha 
Jadgment,  but  in  Parliament  only;  and  that  after  fuch  a  Return  of  two  Nhhils,  it  cannot  be  af- 
Igned  for  Error    that  there  was  no  Capias  againft  the  Principal ;  but  the  Bail  may  be  relieved  b- 
jn  Audita  querela.  1  Vent.  38.  Wingate  verfus  Stanton.  S 
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30.  Judgment  in  B.  R.  in  an  Adion  on  the  Cafe,  and  a  Scire  facias  quare  Executionem,  &C 
and  there  was  a  Judgment  upon  that ;  and  upon  a  Writ  of  Error  brought  in  the  Exchequer-Cham- 
ber, the  Judgment  in  the  Scire  facias  was  affirmed,-  then  the  Defendant  died,  and  a  Scire  facias 
quare  Execution ',  &c.  was  brought  againft  his  Adminiftrator,  and  Judgment  had  upon  that  Set, 
fa.  upon  which  the  Adminiftrator  brought  a  Writ  of  Error;  and  adjudged,  that  it  did  not  lie  in 
the  Exchequer-Chamber,  becaufe  it  was  brought  upon  a  Judgment  already  affirmed  in  the  Exche- 
quer-Chamber. 1  Vent.  168.  Skinner  verfus  Webb.  1  Mod.  79.  5.  P. 
Lev.  56.  3 1.  The  Plaintiff  had  Judgment  in  B.  R.  in  an  Action  De  Scandalo  Magnatum,  and  the  De- 
fendant brought  a  Writ  of  Error  in  the  Exchequer-Chamber  ;  but  the  Court  would  not  allow  it, 
becaufe  the  Statute  did  not  extend  to  this  Action.  Sid.  143.  Tfo  Earl  of  Stamford  verfus  Needbam. 
See  ante  a  pi.  22. 

34.  The  Plaintiff  obtained  Judgment  in  an  Adion  of  Debt  upon  the  Statute  of  Ufray  for  taking 
more  than  6  I.  per  Cent,  and  the  Defendant  brought  a  Writ  of  Error  in  the  Exchequer-Chamber  ; 
but  adjudged,  that  no  Adion  which  concerns  the  King  is  within  the  Statute  27  Eliz,.  cap.  8. 
which  gives  a  Writ  of  Error  in  the  Exchequer-Chamber.  Sid.  240.  Whttton  verfus  Prejlon.  See 
antea  pi.  10. 

33.  The  Defendants  were  convided  upon  an  Indictment  for  feducing  an  Apprentice  to  Bawdy- 
Houfes,  and  caufing  him  to  fpend  his  Maiter's  Money  there  ;  and  now  they  brought  a  Writ  of  B. 
R.  it  was  objeded,  that  this  Writ  would  not  lie  in  B-  R.  becaufe  the  Indidment  and  Conviction 
was  in  that  Court ;  but  adjudged,  that  more  Writs  of  Error  have  been  brought  upon  Judgments 
in  B.  R.  than  in  Parliament,  and  for  Error  in  Fad  it  cannot  be  brought  elfewhere ;  and  till  the 
Errors  are  affigned  Non  conflat,  whether  'tis  Error  in  Law  or  not ;  and  the  Judgment  being  quod 
capiantur,  the  Court  directed,  that  the  Writ  of  Error  fliuuld  not  be  allowed  till  the  Defendants 
appeared  perfonally,  and  that  Proccfs  fball  go  to  bring  them  in  to  hear  Judgment.  Sid.  208.  The 
King  verfus  Cornwall  &  aP. 

34.  Error  to  reverfe  a  Judgment  given  in  the  Palace  Court,  and  the    Record   was  certified, 
■      together  with  the  Recognifance   entered   into  by   the  Bail,  and  the   Judgment  was  affirmed  in 

v'3*'  B.  R.  whereupon  a  Sci.  fa.  ifTued  againft  the  Bail,  who  pleaded  null  tiel  Record;  it  was  in- 
fixed, this  was  a  good  Plea ;  for  the  Recognifance  being  collateral  is  not  removed,  it  would 
be  mifchievous  if  it  mould,  becaufe  then  all  the  Eftate  of  the  Bail  would  be  liable  ;  whereas  if 
the  Recognifance  is  not  removed,  then  fo  much  thereof  would  only  be  liable,  which  is  within 
the  Jurifdidion  of  the  Court  when  it  was  taken  ;  but  adjudged,  that  where  a  Judgment  in  an 
Inferior  Court  is  affirmed  upon  a  Writ  of  Error,  Execution  may  be  taken  out  any  where,  be- 
caufe that  Affirmance  adds  Strength  to  the  Judgment ;  but  where  a  Record  is  removed  out  of 
an  Inferior  Court  by  Certiorari,  there  no  Execution  can  be  fued,  but  in  the  Place  from  whence 
it  was  removed.  Sid.  213.  Herbert  verfus  Alcock.  See  Hutt.  117.  Rifam  verfus  Goodium. 
S.P. 

35.  In  Debt  upon  the  Statute  of  Ufury,  the  Plaintiff  had  Judgment  in  B.  R.  and  the  De- 
fendant brought  a  Writ  of  Error  in  the  Exchequer-Chamber  ;  the  Queftion  was,  whether  ir 
fliould   be  allowed,  becaufe  'tis    not   one  of  the    Adions   mentioned  in   the   Statute    27 
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which  gives  a  Writ  of  Error  there,  therefore  it  will  not  lie  upon  a  Judgment  of  n"^a'um 
Magnatum;  which  is  very  true  ;  but  it  hath  been  adjudged  to  lie  on  a  Judgm-  '  m  an  "°" 
on  the    Statute   for  Tithes.     Sid.  240,   Whitton    verfus    Preflon.      See  Cr-   ■'    l^'     bee  ii,d' 

iLev.i,  I436-  Mandamus  to  reftore  Dr.  Patrick  to  the  Mafterfhip  of  OUJn's  CollW  in  Cambridge, 
5'  to  which  there  was  a  long  Return  of  Charters  and  local  Staty  "  '  and  uP°n  the  ar 8",nSu  ll  the 
Court  was  divided;  and  the  Queftion  was,  whether  it  r>-  >Lbe  adjourned  into  the  Exchequer- 
Chamber  for  Difficulty;  it  was  objeded,  that  it  couldc'ot>  beca"fe/c  was  amon§ftL  th?  Pleas 
of  the  Crown  ;  but  adjudged,  that  it  might,  for  -f  5tatuteu  ex'e;  dsr  as  ™"  t0  the  ''.'eas  of 
the  Crown,  as  to  Civil  Pleas,  and  to  all,  excer  t0  ^k  of  the  Ecdefiaftical  Courts.  Sid.  346\ 
The  King  verfus  Dr.  Patrick.  1  .    .'.■.■.    .  >v'..   . 

37.  Judgment  in  Trefpafs  againft  the  ^fendant  in  B-  R-  and  uPon  a  Wnt  of  Error  brought 
in  the  Exchequer-Chamber,  the  Dear'  of  one  of  the  Defendants,  before  Judgment  was  affign- 
ed for  Error  •  the  Defendant  pie"  in  nu^°  efl  Erratum,  which  is  a  Demurrer,  and  confef- 
feth  Errors  in  Fail  •  but  the  <x>UIt  affirmed  the  Judgment,  becaufe  B.  R.  had  Power  to  exa- 
mine Errors  in  Fad  '  and  tr-re^ore  tne  Exchequer-Chamber  cannot  try  fuch  Errors  ;  and  the 
Statute  which  gives  a  V!K  or"  Efror  in  the  Exchequer-Chamber,  extends  only  to  fuch  Cafes 
where  no  other  Remdy  could  be  had  but  in  Parliament;  whereupon  the  Plaintiffs  brought  a 
Writ  of  Error  corr'1  volts  refiden  in  B.  R.  but  adjudged,  that  it  did  not  lie,  becaufe  fuch  Writ 
muft  be  brought  JPon>  and  recite  the  whole  Proceedings  in  the  Exchequer-Chamber.  2  Lev.  38. 
Hopkins  verl>  Wrigglefwortb. 

ig  j_)e^  on  a  Judgment  in  B.  R.  the  Defendant  pleaded  in  Abatement,  a  Writ  of  Error  de- 
pend!"?; in  £he  Exchequer-Chamber,  and  adjudged  good,  but  he  muft  not  conclude  his  Plea  Re- 
jpondere  non  debet.     5  Mod.  68.  Dajhwo od's  Cafe. 

39.  Where  an  Ej^dment  is  brought  in  B.  R.  and  upon  a  Special  Verdid,  Judgment  is  given  jor 

the  Defendant,    which  is  afterwards  reverfed  in   the  Exchequer-Chamber,    that   Court  may  gwe 

Judgment,  and  enter  it;  but  if  the  Judgment  had  been  in  B.  R.  upon  a  Demurrer,    and  reverfd, 

then  B.  A.  muft  have  entered  the  new  Judgment,  becaufe  the  £xch;quer-Cha;r:ber  could  rot 

a  ha-e 
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have  awarded  a  Writ  cf  Inquiry   of  Damages,  per  Holt  Ch.  Juft.     i  Salk.  403.  In  the  Cafe  of 
Phillips  verfus  &it)f.     Po/foi  Error.  (N)  10.  S.  C. 

40  Adjudged,  that  a  Writ  of  Error  lies  againft  the  King,  without  Petition,  tho'  antientty  the 
Courfe  was  by  Petition,  but  ever  fince  the  Year  1640,  Writs  of  Error  have  been  made  ex  Officio. 
1  S.dk.  2^4. 

41.  Adjudged,  that  where-ever  a  new  Jurifdiftion  is  created  by  Aft  of  Parliament,  and  the 
Court  afts  as  a  Court  of  Record,  according  to  the  Courfe  of  the  Common  Law,  and  not  in  a 
fummary  Way,  a  Writ  of  Error  lies  on  their  Judgment ;  but  if  in  a  fummary  Way,  then  it  muit  be 
a  Certiorari.     1  Sulk.  262.  Groenvslt  verlus  Burwell. 

42.  Judgment  was  given  againft  pf'.  and  againft  R.  who  died, and  a  Sci.fa.  was  brought  againft  his  4-  Mod. 
Adminiftrator,  and  after  two  Nibils  Execution  was  awarded  ;  but  this  Sci.fa.  fuggeiting  the  Judg-  ^I4' 
merit  to  be  againft  IV.  and  R.  and  that  R.  died  and  IV.  furvived,  and  afterwards  died  Inteftate ; 

now  the  Adminiftrator  of  R.  brought  a  Writ  of  Error  coram  nobis  rejiden  ,  for  Error  in  the  Award 
of  Execution,  and  a'figned  for  Error,  that  IV-  furvived,  upon  which  they  were  at  Iiiue,  and  the 
Plaintiff  in  Error  had  a  Verdict,  but  yet  the  Writ  of  Error  was  quafhed,  becaufe.  this  being  Mat- 
ter contrary  to  the  very  Suggeftion  in  the  Sci.fa.  is  not  affignable  for  *  Error ;  'tis  true,  if  the  Set,  *  AJudg- 
fa.  had  been  returned,  he  might  have  pleaded  it,  but  fine-  that  was  not  done,  he  muft  now  bring  ment  upon 
an  Audita  querela,  if  he  would  be  relieved.     1  S.dk.  262.  Lampton  verfus  CoUingwood.  trJ">  Ni~ 

chils  re- 
turned,   is  a   Judgment  by  Default  after  Notice,    and  for  that  Reafon   a  Writ  of  Error  comes  too  late  to  reverfe  that  Judgments 
4  Mod.  314. 

43.  Judgment  by  Default  in  an  Aftion  of  Trefpafs,  and  on  a  Writ  of  Error  brought,  the  Error 
afligned  was,  that  the  Perfon  who  returned  the  Original  was  not  Sheriff ;  adjudged,  that  if  this 
had  been  objected  in  proper  Time,  it  had  been  irregular;  now  the  proper  Time  is  in  all  that 
Term  in  which  the  Writ  came  in,  but  when  that  Term  is  paft,  and  the  Writ  is  filed,  'tis  then  a 
Record,  and  every  one  is  eftopped  to  fay,  that  the  Sheriff  did  not  return  it;  befides,  the  De- 
fendant admitted  the  Original  by  appearing,  and  not  challenging  it.  1  Salk.  265.  Andrews  verlus 
Lynton. 

44.  Judgment  in  Debt  in  BR  for  the  Plaintiff",  afterwards  the  Defendant  brought  a  Writ  of  Er-  5  Mod. 
ror  in  the  Exchequer-Chamber,  and  there  the  Judgment  was  affirmed,  and  thereupon  the  Plaintiff  "7* 
brought  a  Scire  facia:  in  B.R.  and  had  an  Award  of  Execution;  then  the  Defendant  brought  an- 
other Writ  of  Error  in  the  Exchequer-Chamber,  tarn  in  redditioue  judicii  quam  in  adjudications 
Executionis ;  but  notwithftanding  this  Writ  the  Plaintiff"  took  out  Execution  ;  and  upon  a  Motion 

to  fet  it  afide,  becaufe  taken  out  pending  the  Writ  of  Error,  it  was  adjudged,  that  the  Intent  of 
the  Statute  27  Elhc.  was  only  to  relieve  upon  the  Merits  of  the  Caufe,  as  it  ftood  on  the  firft  Judg- 
ment, and  that  there  could  be  no  new  Writ  of  Error  after  that  Judgment  was  affirmed  or  rever- 
fed,  n  ■  v  in  this  Cafe  the  Merits  of  the  firft  Judgment  were  examined  before  the  Scire  facias  taken 
out,  and  thereby  the  Exchequer-Chamber  had  executed  their  Authority;  and  if  fo,  then  by  Con- 
fequence  the  fecond  Writ  of  Error  can  be  no  Superfedeas  to  the  Execution.  1  Salk.  263.  Hartopp 
verfus  Holt. 

45.  Error  in  the  Exchequer-Chamber  upon  a  Judgment  in  Trefpafs  in  B.  R.  againft  four  Defen- 
dants ;  this  Writ  depended  for  a  Year,  and  then  abated  by  the  Death  of  one  of  the  Plaintiffs  in  Er- 
ror; then  another  Writ  was  brought,  which  depended  half  a  Year,  and  that  abated  by  the  Death 
of  another  of  them  ;  and  there  being  no  new  Writ  brought  afterwards,  the  Plaintiff"  in  the  original 
Action  brought  a  Ca.  fa.  againft  the  two  Survivors;    but  it  was  adjudged  erroneous,  becaufe  the  2  Crx 
Judgment  is  ftill  in  the  Exchequer- Chamber  till  there  is  a  Remittitur  entered,  for  till  fuch  Entry  it  364- 
cannot  appear  to  B.  R.  but  that  the  Writ  of  Error  is  ftill  depending  in  this  Cafe.  4  Leon.  157,  was  Yelv-  7' 
denied  to  be  Law.     1  Salk,  261.  Howard  verfus  Pitt. 

4<5.  Judgment  was  obtained  in  B.  R.  againft  the  Defendant,  at  the  Suit  of  two  Plaintiffs;  a  Writ 
of  Error  was  brought  in  the  Exchequer-Chamber,  the  Writ  was  allowed  ;  but  before  any  Tranfcript 
made  of  the  Record,  one  of  the  Defendants  in  Error  died,  and  the  Survivor  brought  a  Scire  facias 
quare  Executtoticin,  &c.  and  upon  two  Nichils  returned,  had  an  Award  of  Execution,  and  rook 
the  Plaintiff  in  Error  upon  a  Ca.fa.  but  it  was  fet  afide:  It  was  agreed,  that  the  Writ  of  Error 
did  not  abate  by  the  Death  of  one  of  the  Defendants  in  Error,  but  that  the  Plaintiff  in  Error 
might  bring  a  Scire  facias,  ad  audiendum  errores  againft  his  Executor,  and  he  might  have  pleaded 
to  the  Scire  facias,  quare  executiontm,  &c.  and  fhewed  the  Death  of  the  Defendant  in  Error,  but 
he  lofes  the  Benefit  of  any  Matter  pleadable  to  fuch  Scire  facias  after  an  Award  of  Execution  on 
the  Scire  facias  returned  ;  but  where  fuch  Award  is  on  two  Nihils  returned,  (as  in  this  Cafe)  he 
may  relieve  himfelf  by  an  Audita  querela ;  and  unlefs  the  Ground  of  it  is  a  Releafe,  or  fome  other 
Matter  in  Faft,  the  Court  will  relieve  him  upon  a  Motion,  without  an  Audita  querela.  1  Salk-, 
26$.  Wickett  verfus  Cremer. 
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(B) 

Utyo  mzv  Ijabe  a  illtit  of  Crro:,  aut>  tsofoo  not,  sno  toljc  ftali  join  in  it. 

See  Scire  facias.  (A)  20. 

j    >-TpEnant  in  Tail  fuffered  a  Recovery,  and  releafed  all  Errors ;    now,  tho'  this  Releafe  fliall 
bar  him  to  bring  a  Writ  of  Error,  yet  it  (hall  hinder  the  Iffue  in  Tail,  and  if  there  are  no 
fuch,  it  fhall  not  hinder  him  in  Remainder,  bccaufe  one  claims  not  only  as  Heir,  but  per  fortnam 
doni,  and  fo  doth  the  other.     Dyer  188.  Sir  Ralph  Rowletis  Cafe. 

2.  Feoffment  to  the  Ufe  of  himfelf  and  M.  G.  his  Wife,  and  to  the  Heirs  of  their  two  Bodies, 
Remainder  to  the  right  Heirs  of  the  Husband,  they  had  Iflue  a  Daughter,  the  Husband  died,  the 
Wife  fold  the  Lands,  and  the  Daughter  and  her  Husband  joined  in  a  Fine  to  confirm  the  Sale  3 
then  the  Daughter  died  without  Ijfue,  fo  that  the  Eftate-tail  was  fpent,  and  the  Husband,  with  a 
collateral  Heir  to  the  Daughter  brought  a  Writ  of  Error  to  reverfe  the  Fine;  but  adjudged,  that  it 
would  not  lie,  becaufe  it  muft  always  be  brought  by  him  who  is  right  Heir  to  him  in  Remainder, 
and  not  by  his  collateral  Heir.     Dyer  89.  Varney'%  Cafe. 

3.  The  Defendant  was  in  Execution,  and  yet  he  brought  a  Writ  of  Error.     Dyer  196.  Bate- 

man%  Cafe. 

a.  'There  could  be  no  Remainder  limited  upon  an  Eftate-tail  at  Common  Law,  therefore  the 
Statute  de  donis,  &c.  enabled'  the  Donor  to  limit  fuch  Remainder,  and  he  fhail  have  a  Writ  of 
Error  upon  a  Judgment  given  againft  the  Tenant  in  Tail,  becaufe  all  Actions  which  the  Common 
Law  gave  to  Privies  in  Eftate,  are  by  that  Statute  implicitely  given  as  Incidents,  &c.  3  Rep. 
Marquefs  of  fVintou's  Cafe. 

5.  Where  a  Judgment  is  had,  either  upon  any  erroneous  Procefs  or  Verdict,  he  who  is  grieved 
fliall  redrefs  it  by  a  Writ  of  Error,  tho'  he  is  neither  Party  or  Privy  to  the  Judgment.  Owen  64. 
Henningham  verfus  Windham. 

6.  A  Man  fhall  not  reverfe  a  Thing  for  Error,  unlefs  he  can  fliew  that  the  Error  is  to  his  Pre- 
judice.    5  Rep.  38.  Tey's  Cafe. 

7.  Yet  in  BeecheSsCzfe  it  was  held  otherwife,  for  there  the  Plaintiff  in  an  Action  of  Debt  Re- 
traxit fe  per  Attornatum,  and  by  the  Judgment  wai  not  amerced,  both  which  were  erroneous,  for" 
a  Retraxit  cannot  be  per  Attornatum,  but  muft  be  in  propria  perfona ;  and  tho'  it  was  for  the  Ad- 
vantage of  the  Plaintiff  not  to  be  amerced,  yet  he  may  affign  it  for  Error.     8  Rep.  58.  Beecher's 
Cafe. 

8.  The  Son  and  Heir  was  outlawed  upon  an  Indictment  for  Felony,  in  the  Life-time  of  his  Fa- 
ther, who  was  feifed  in  Fee,  and  upon  his  Death  the  Son  entered  and  devifed  it  to  B.  G.  in  Fee, 
who  conveyed  it  to  W.  S.  who  brought  a  Writ  of  Error  to  reverfe  the  Attainder  by  Outlary ; 
but  adjudged  it  did  not  lie,  becaufe  if  the  Attainder  fttould  be  reverfed,  the  Heir  muft  be  refto- 
red  in  Blood,  and  none  can  do  that  but  he  who  is  Privy  in  Blood.     Godb.  376.  Brooker's  Cafe. 

9.  v'\  lit  of  Error  on  a  judgment  in  a  Quare  Impedit  brought  by  the  Bifhop  and  the  Incumbent ; 
tie  laid  Bifhop  having  pleaded  in  the  Action,  that  he  claimed  nothing  in  the  Church  but  as  Ordi- 
nary, and  now  concluded  the  Writ  of  Error,  ad  grave  damnum  Epifcopi,  which  is  directly  contra- 
ry to  his  flea,  for  he  could  not  be  grieved  by  the  Judgment,  when  he  claimed  nothing  but  Infti- 
tution  and  Admiffion ;  but  it  was  adjudged,  the  Writ  of  Error  was  well  brought.  3  Leon.  \-j6. 
'The  Queen  verfus  Bijhop  of  Glocejler. 

10.  The  Plaintiff  had  a  Judgment  in  Debt,  and  afterwards  the  Defendant  made  a  Feoffment  to 
him  of  his  Lands,  then  the  Plaintiff  fued  an  Elegit  upon  the  Judgment,  but  before  it  was  executed 
the  Defendant  brought  a  Writ  of  Error,  and  affigned  Error  in  the  Judgment  ;  adjudged,  that  a 
Writ  of  Error  would  not  lie,  unlefs  it  be  for  Error  in  juing  out  Execution,  which  was  riot  done 
in  ibis  Cafe,  for  before  Execution  he  is  not  a  Party  grieved,  which  is  the  true  Reafon  why  he  in 
Rcverfion  or  Remainder  fliall  not  have  a  Writ  of  Error  in  the  Life-time  of  the  Tenant  for  Life, 
upon  a  Judqment  given  againft  fuch  Tenant  for  Life,  becaufe  neither  of  them  can  be  a  Party 
grieved  in  his  Time.     Cro.  Eliz,.  289.  Chamock  verfus  Sherrington. 

11.  In  a  Precipe  quod  reddat,  T.  S.  was  vouched,  who  entered  into  Warranty,  and  pleaded  to 
iffue,  and  it  was  found  againft  him;  now,  if  judgment  is  given  againft  him,  in  fuch  Cafe  he  (hall 

See  Stat,  never  have  a  Writ  of  Error,  notwithftanding  the  Statute  32  H.  8.  cap.  32.  for  this  is  out  of  the 
18  Elia.  Statute,  which  only  gives  the  Writ  where  a  Verdict  is  found  for  or  againft  the  Demandant  or  Te- 
cap.  13-    nant,  and  a  Vouchee  is  neither  of  them.     1  And.  16,  27. 

12.  The  Plaintiff  and  Defendant  were  Patentees  claiming  under  the  Queen,  and  Judgment  was 
given  for  the  Queen  in  a  County  Palatine;  and  in  a  Writ  of  Error  brought  it  was  objected,  that 
it  did  not  lie  againft  the  Queen,  but  that  the  Party  ought  to  fue  by  Petition;  but  adjudged,  that 
the  Writ  did  lie,  for  the  Queen  would  not  be  prejudiced,  whether  there  was  Error,  or  not,  be- 
caufe both  claimed  under  her;  befides,  a  Writ  of  Error  would  lie  againft  her,  where  (he  hath  an 
immediate  Intcreft,  without  any  Petition,  as  where  a  judgment  is  given  for  her  in  the  Exchequer 
upon  a  Writ  of  Intrufion,  and  many  Outlaries  have  been  reverfed  for  Error.  2  Leon.  194.  H.ir- 
Ivjtous  Cafe. 

4  13.  The 
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13.  The  Difference  between  an  Appeal  in  the  Spiritual  Court  and  a  Writ  of  Error  is,  that  the 
Judgment  is  not  impeached  upon  a  Writ  of  Error,  until  'tis  reverfed  ;  but  the  very  Bringing  an 
Appeal  is  a  Sufpenfion  of  the  Sentence  in  the  Spiritual  Court  for  the  principal  Matter,  but  not  for 
the  Colts.     Goldsb.  1 1  o.  WtBoughby's  Cafe. 

14.  The  Principal  and  Bail  cannot  join  in  a  Writ  of  Error,  becaufe  there  are  feveral  Judgments  w  T 
againft  each.     Cro.Car.219.  Lane  after  verfus  Keileigh,  and  295,  Bujhell  verfus  Crost/nvait.  260  Pol*- 

Iex  verfus  Bufhell.  S.  P. 

15.  The  Bail  cannot  bring  a  Writ  of  Error  for  any  Error  in  the  principal  Judgment,  but  they  W.  Jor.es 
may  for  an  Error  in  the  Judgment  in  the  Scire  facias.     Cro.Car.  345,482.  South  verfus  Gtjford,  39<^ 
415,  Smith  verfus  James.  S.  P.    2  Cro.  Sander/on  verfus  Deverton.  Hob.-jz.  S.C.   Cro.Eliz..j$o. 
Cockein  verfus  Hawkins.  S.  P. 

16.  An  Affife  was  brought  againft  Five  for  100  Acres  of  Lands;  three  of  the  Defendants  were 
found  not  "Tenants,  and  fo  were  acquitted  of  the  Diffeifin  ;  two  other  were  found  guilty,  quoad 
three  Acres,  and  for  the  Refidue  Not  guilty  j  a  Writ  of  Error  was  brought,  in  which  all  of  them 
joined  ;  adjudged,  that  it  ought  to  have  been  brought  only  by  thofe  Two  who  were  found  guilty, 
and  the  Three  who  were  acquitted  ought  not  to  have  joined.  Mich.  5  Car.  2  Cro.  138.  Vaughan 
verfus  Lorr  inter.    Style  190.  Barnwell  verfus  Lor  inter  contra. 

17.  Error  of  a  judgment  in  Ejecfment  againft  feveral  Defendants,  and  the  Writ  concluded  ad 
grave  damnum  ipforum,  which  mutt  be  intended  of  all  the  Defendants,  when  it  appeared  upon 
the  Record,  that  the  Judgment  was  only  againft  Three,  and  all  the  reft  were  acquitted;  adjudg- 
ed, that  the  Writ  was  well  brought,  for  it  being  only  in  the  Nature  of  a  Commiffion  to  examine 
Errors,  this  is  not  very  matetial ;  befides,  ad  damnum  ipforum  may  be  intended  only  of  thofe  who 
were  convicted,  but  they  inuft  all  join  in  the  Writ,  and  the  Judgment  mult  be  reverfed  againft 
all;  in  this  Cafe  the  Error  was  affigned  in  the  Nonage  of  the  Three.  1  Vent.  165.  Rrell  verfus 
Richards. 

18.  Trefpafs  againft  Three,  one  of  them  pleaded  Not  guilty,  upon  which  they  were  at  IlTue, 
and  the  Defendant  had  a  Verdict ;  there  was  Judgment  by  Default  againft  the  other  Two,  and  a 
Writ  of  Inquiry,  and  they  only  brought  a  Writ  of  Error,  and  affigned  for  Error  the  Want  of  an 
Original;  'tis  true,  if  the  Verdict  had  been  for  the  Plaintiff,  it  had  cured  the  Want  of  an  Origi- 
nal, but  it  was  for  one  of  the  Defendants,  and  fo  not  cured  by  the  Verdict  or  aided  by  the  Sta- 
tute, and  the  other  Two  may  bring  a  Writ  of  Error  without  the  Third,  for  he  cannot  be  joined, 
becaufe  he  is  acquitted,  and  therefore  cannot  fay  that  the  Judgment  is  to  his  Damage.  1  Lev.  2  jo. 
Cannon  verfus  Abbot. 

(C) 

■ffo?  fault?}  antj  Variance  in  tfee  original  Writ,  Declaration,  antJ  ot^er 

PjOCefjS.     See  (F)  2  2. 

1.  TH1  R  ROR   of  a  Judgment  in  Trover,  for  that  there  was  no  Bill  filed,  nor  no  Bail,  but  the 
JL_v    Judgment  was  affirmed  in  the  Exchequer-Chamber,  becaufe  the  Want  of  a  Bill  was  reme- 
dial by  the  Equity  of  the  Stat.  18  Eliz,.  and  the  Want  of  Bail  was  not  material,  the  Defendant  be- 
ing in  Cujiodia  Mar.     Hob.  264.  Willis  verfus  IVoodhoufe. 

2.  Error  of  a  Judgment  in  a  Writ  of  Entry  in  the  Qiiibus,  for  that  it  bore  Date  13  Feb.  and 
was  returnable  in  Cro,  Pur.  in  the  fame  Year;  fo  the  Return  was  before  the  Tefie,  and  it  was  re- 
verfed.    Dyer  129.  Marrow  verbis  Drew. 

3.  Error  of  a  Judgment  in  Debt,  for  that  the  Record  was,  obtulit  fe  in  placito  debiti  de  10/. 
and  the  Declaration  was  upon  a  Debt  of  20  /.  and  for  this  Reafon  the  Judgment  was  reverfed. 
Cro.  Eliz,.  434.  Staughton  verfus  Newcomb.    Cro.  Eliz,.  185.  S.  P.    .  ■ 

4.  Judgment  againft  the  Defendant,  who  appeared  per  R.  B.  Attornatum  fiiwn  ;  and  upon  Er- 
ror brought,  it  was  affigned  for  Error,  that  there  was  not  any  fuch  Perfon  as  R.  B.  in  rerum  Na- 
tura :  The  Defendant  pleaded  In  nullo  eft  erratum,  which  is  a  Confeffion  that  there  was  no  fuch 
Perfon,  and  yet  the  Court  held  it  no  Error,  becaufe  it  was  againft  the  Record ;  but  it  had  been 
better  to  have  affigned  for  Error,  that  R.  B.  had  not  any  Warrant  of  Attorney.  Cro.  Eliz,.  66^. 
Crojfe  verfus  Tyr.e. 

5.  The  Plaintiff  in  the  original  Writ  was  named  Sadler,  and  in  the  Scire  facial  to  have  Execu- 
tion he  was  named  Salter,  and  in  the  Writ  of  Error  he  was  named  Salter  ;  adjudged,  that  this  Va- 
riance between  the  Original  and  Set.  fa.  is  erroneous,  and  not  amendable  by  the  Statute  18  Eliz.- 
Dyer  173.  for  that  gives  a  Remedy  where  there  is  no  Original,  but  not  where  there  is  one,  and 
Faulty.     5  Rep.  37.  Bifiop's  Cafe. 

6.  Error  on  a  Judgment  in  Debt,  the  Original  was  againft  B.  G.  nuper  de  London,  Yeoman,  a- 
lias  dicT  B.  G.  de  Reading  in  Com  Berks,  Yeoman,  and  the  Ca.fa.  againft  him  was  by  the  Name 
of  B.  G.  nuper  de  London,  Yeoman,  but  there  was  a  Variance  in  the  alias  ditT,  for  that  was  B.  G. 
nuper  de  Reading*  &c.  but  becaufe  this  Variance  was  not  in  the  Name,  but  in  the  Audition,  it 
was  no  Error.     Goldfi^o.  Latham's  Cafe. 

4  Y  7  I« 
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7  In  Dower,  the  Original  was  by  Frances  Fulgam,  Widow,  when  it  ought  to  be  qua  fun 
Uxor  &c  and'tho'  the  fubfequent  VVords  were,  quod  reddat  rationabilem  dotem  tentorum,  qua 
fuerunt  Francifci  Fulgam  quondam  viri  fui,  yet  it  was  refolved  to  be  Error.    2  Brovmi.  300.  Ful- 

8  In  Replevin  there  were  two  Avowants,  one  of  them  was  an  Infant,  and  appeared  by  At- 
torney when  he  fhould  appear  by  Guardian,  and  this  was  afligned  for  Error;  but  in  the  Aflign- 
ment  of  it  he  concluded  &  hoc  paratus  eft  verificare,  when   he  ought  to  have  concluded  to  the 

•  Country  becaufe  the  Error  which  he  afligned  is  an  Error  in  Fail,  and  the  Court  are  not  Judges 
of  fuch  Errors,  but  only  of  Errors  in  Law,  therefore  'tis  as  if  there  had  been  no  Error  at  all,  and 
fo  it  was  adjudged.    leh.  58.  King  verfus  Gofpar. 

9.  An  Aftion  of  Affault  was  brought  before  the  Mayor  of  Phmouth,  and  Judgment  was  given 
for  the  Plaintiff,  and  a  Writ  of  Inquiry  of  Damages  was  awarded  to  the  Serjeant  of  the  Mace,  re- 
turnable at  the  next  Court  before  the  Mayor,  &c.  and  upon  the  Record  certified  it  appeared,  that 
the  Writ  of  Inquiry  was  executed  before  the  Mayor  himfelf,  who  was  the  Judge  of  the  Court, 
and  for  that  Caufe  the  Judgment  was  reverfed  upon  a  Writ  of  Error,  for  the  Inquiry  before  the 
Mayor  was  not  warranted  by  the  Writ.     2  Brcwnl.  203.  Baily  verfus  Moon. 

10.  Error  to  reverfe  a  Judgment  in  Debt,  &c.  and  the  Error  afligned  was,  becaufe  there  were 
no  p'ledges  on  the  original  Writ,  and  every  Plaintiff  is  to  have  Pledges,  becaufe  he  is  to  be  amerced 
if  Judgment  is  given  againft  him,  and  for  that  Reafon  the  Judgment  was  reverfed.  Mich.  1 1 
Jac   B  R   Vaughan  verfus  Delahay.    3  Bulft.  175.  Hujfty  verfus  Moor.  S.  P. 

•o  11  11    'Tis  a  Queftion,  whether  the  omitting  Pledges  in  an  Aftion  brought  by  Bill,  as  by  an  At- 

Rep  205  tornev,  &c.  ftiall  be  Error,  or  not,  for  there  is  a  Difference  as  to  this  Matter  between  an  Aftion 
brought  by  Bill  and  by  Writ,  for  the  Writ  is,  /  querens  fecerit  te  fecurum,  &c.  but  the  Bill  is 
not  fo      3  Bulft.  6t.  Havers  verfus  Gibbons. 

12  Error  of  a  Judgment  in  Debt  in  B.  R.  the  Error  afligned  was,  becaufe  the  Bill  was  filed 
1 1  Feb  and  the  Bail  a  Day  after,  fo  as  the  Bill  was  before  any  Bail,  and  it  did  not  appear  that 
the  Defendant  was  in  Cuftodia  Marefcalli ;  but  adjudged,  that  the  very  Day  of  filing  the  Bill  is 
not  material,  for  when-ever  'tis  filed,  it  hath  Relation  to  the  firft  Day  of  the  Term.  2  Cro.  384. 
Piatt  verfus  Plummer,  and  568.  Webley  verfus  Gilman.  S.  P. 

13.  Error  upon  a  Judgment  by  Default  in  Debt,  the  Error  afligned  was,  that  the  Original  was 
againft  F.  H.  of  Browton,  and  the  Declaration  was  againft  F.  H.  de  Brownton,  and  for  this  Va- 
riance the  Judgment  was  reverfed.  1  Bulft.  184.  Harris  verfus  Sberley.  1  Erownl.  59.  S.C.  by 
the  Name  of  Serle  verfus  Harris. 

14.  Error  in  B.  R.  of  a  Judgment  in  Trover/the  Error  afligned  was,  that  the  Writ  was,  Where- 
as the  Plaintiff  was  poffeffed  of  feveral  Goods  and  Chattels,  ad  valenciam  20/.  and  the  Declara- 
tion was,  that  he  was  poflefled  of  two  Hogsheads  of  Claret  Wine,  and  did  not  mention  any  Va- 
lue, fo  that  this  Declaration  could  not  be  founded  on  that  Writ;  and  this  being  Matter  of  Sub- 
Jlalice,  is  not  helped  by  the  Statute  18  Eliz,.  of  Jeofails,  which  helps  only  where  there  is  no  O- 
riginal,  or  where  that  and  the  Declaration  vary  in  Form  ;  but  adjudged,  that  ad  Valentiam  is  not 
Matter  of  Subftance,  and  this  being  after  Verdift,  is  helped  by  the  Statute.     2  Cro.  653.  Bradford 

verfus  Ramfey. 

15.  The  Plaintiff,  who  was  a  Bifhop,  declared  upon  a  Leafe  made  by  himfelf,  whereas  in 
Truth  it  was  made  by  his  Predeceflor;  after  a  Verdict,  for  the  Plaintiff  a  Writ  of  Error  was 
brought,  and  this  Variance  between  the  original  Writ  and  the  Declaration  was  afligned  for  Error, 
and  fo  it  was  adjudged  to  be,  and  not  aided  by  the  Statute  18  Eliz.  the  Judgment  was  rever- 
fed.    Mich.   14  Jac.  Young  verbis  Bijbop  of  Rochefter.    3  Bulft.  224. 

\6.  Error  on  a  Judgment  in  an  Aftion  of  Debt  upon  a  Bond,  and  the  Error  afligned  was,  that 
the  Tefte  of  the  Original  was  before  the  Day  limited  for  the  Payment  of  the  Money  by  the  Condi- 
tion of  the  Bond,  for  which  Reafon  the  Judgment  was  reverfed,  tho'  the  Writ  was  returnable  af- 
ter the  Day  of  Payment.     Moor  598.  Williams  verfus  Bent  ley. 

17.  Where  Part  of  a  Trefpafs  is  done  in  the  preceding  King's  Reign,  and  Part  in  the  prefent 
Reign,  there  the  Writ  muft  conclude  contra  pacem  of  the  late  King,  &  contra  pacem  Domini  Re- 
gis mine ;  but  where  the  whole  Trefpafs  was  done  in  a  preceding  Reign,  there,  if  the  Plaintiff 
concludes  his  Writ  in  fuch  a  Form,  'tis  Surplufage.     1  Roll.  Rep.  259. 

18.  Where  a  Writ  of  Error  is  made  returnable  longer  than  the  fubfequent  Term,  this  muft  be 
on  Purpofe  to  delay  the  Plaintiff,  and  in  fuch  Cafe  the  Court  may  award  Execution.     Hetley  17. 

3  Car. 

19.  Error  in  B.  R.  of  a  Judgment  in  the  Common  Pleas,  in  an  Aftion  of  Trefpafs  for  Breaking 
and  Entring  his  Clofe,  &c.  the  Writ  concluded  contra  pacem  Domini  Regis  nunc,  &c.  and  the 
Trefpafs  in  the  Declaration  was  laid  in  the  laft  Reign  ;  the  Plaintiff"  in  Error  had  Cofts,  tho'  the 
Writ  in  the  Common  Pleas  was  amended,  according  to  the  Inftruftions  given  the  Curfitor,  (viz..) 
contra  pacem  noftram  neendn  contra  pacem  Car.  nuper  Regis,  &c.     2  Vent.  49.    Sid.  253.  contra. 

•  20.  Error  of  a  Judgment  in  Dower  in  the  Grand  Seflions  in  Wales,  where  the  Judgment  was 
by  Default  Ideo  confideratum  eft  quod  tenia  pars,  &c.  Capiatur,  and  Day  given  ad  audiend'  judi- 
cium, at  which  Day  Judgment  was  given,  quod  recuperet ;  the  Error  afligned  was,  that  the  Court 
•had  awarded  a  Petit  Cape,  which  they  ought  not  to  do,  becaufe  that  is  always  awarded  for  a  De- 
fault after  Appearance,  and  here  the  Tenant  had  appeared;  but  adjudged,  this  is  not  Error,  for 
'tis  only  Awarding  a  Procefs  more  than  Ihould  be.     1  Vent.  60.  Williams  verfus  G-wyn.    2  Saund. 

45.  S.C. 

$  a  1.  There- 
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21.  Therefore  where  in  Trefpafs  the  Writ  concluded  contra  pacem  Domini  Regis  nunc,  and  the 
Declaration  was  for  a  Trefpafs  done  29  Septemb.  34  Car.  2.  and  upon  Demurrer  it  was  objected, 
that  this  could  not  be  an  Original  to  Warrant  this  Declaration  j  but  adjudged,  that  fince  the' 
whole  Trefpafs  appears  by  the  Declaration  to  be  done  in  a  former  Reign,  the  Words  Domini 
Regis  nunc  fhall  be  Surplufage,  and  void  j  and  fo  the  Plaintiff-  had  Judgment.  2  Lutw.  1 3  cj.  Clerke 
verfus  John/on. 

22.  The  Writ  was  Quare  <vi  &  armis^  he  broke  the  Plaintiff's  Clofe,  and  took  and  carried  a- 
way  Bona  fun;  and  the  Declaration  was  for  Breaking  the  Houfe,  and  for  taking  Bona  &  catalla, 
leaving  out  fua,  and  alfo  the  Words  Vi  &  armis  •  there  was  Judgment  by  Default ;  and  upon  a 
Motion  in  Arreft  of  Judgment,  it  was  obje&ed,  that  the  Declaration  was  ill,  becaufe  ofthofe 
Omiflions  ;  'tis  true,  it  was  fo  formerly,  even  after  a  Verdict,  becaufe  the  Queen  being  chief 
Guardian  of  the  Peace,  was  entitled  to  a  Fine  upon  all  Manner  of  Force :  But  now  by  the 
Statute  \6  &  17  Car.  2.  this  Defect  is  cured  by  a  Verdict,  and  by  the  Statute  4  &  5  Anna 
'tis  enacted,  that  no  Exception  fball  be  taken  of  or  for  the  Otniflion  of  the  Words  Vi  &  armis  \ 
then  as  to  the  OmifTton  of  the  Word  fua,  it  was  objected,  that  made  the  Declaration  ill,  be- 
caufe the  Plaintiff  did  not  alledge,  that  he  hid  any  Property  of  the  Goods  ;  but  adjudged,  that  in 
the  Common  Pleas  the  Writ  is  Part  of  the  Declaration,  to  which  it  properly  refers  j  and  therefore 
the  Declaration  is  good.     2  Lutw.  1  505?.  Dade  verfus  Coates.     Sid.  150.  S.  P.    Sid.  187.  S.  P. 

(D) 

jfo?  tfaulrg  in  tljc  Imparlance  ana  $Ica*EoHg. 

1.  TH^Ebt  on  a   Bond,  which  in  the  Imparlance-Roll  was  alledged  to  be  made  at  New-Caftle, 
±_J  and  in  the  Plea- Roll  at  York  ;  and  after  Trial  this  was  alledged  for  Error,  and  adjudged, 
that  it  was  fo.     1  Brownl.  66.  Fetherfton  verfus  T.ipfall. 

2.  In  Trover,  &c.  the  Declaration  upon  the  Imparlance-Roll  had  Spaces  left  for  the  Day  and 
Year,  but  the  Iffue-Roll  was  perfect;  adjudged,  that  the  Imparlance-Roll  could  not  be  mended  by 
the  Plea-Roll,  becaufe  it  was  the  Original,  and  the  very  Warrant  to  the  other.  Hob.  j6.  Parker 
verfus  Parker.    Cro.  Car.  65.  Wolf-  verfus  Hales.  S.  P. 

3.  The  Venire  factas  was  returnable  the  firft  Day  of  the  Term,  but  in  the  IiTue-Roll  Day  was 
given  before  the  Term,  and  the  Iffue  was  joined  and  tried  ;  now  the  JiTue-Roll  being  the  War- 
rant for  the  Venire  facias,  the  Day  muft  be  the  fame  in  both  ;  but  in  this  Cafe  the  Day  ^jven  in 
the  Roll  was  not  in  Term-Time,  and  therefore  it  doth  not  warrant  this  Ventre  facias,  which  was 
returnable  the  firft  Day  of  the  Term;  fo  that  this  Writ  iffued  Erronke  to  try  an  IfTue  without  any 
Warrant  on  the  Roll,  and  is  not  aided  by  the  Statute  18  Eliz.  for  that  aids  Mifcontinuances, 
Difcontinuances,  and  mifconvcying  Procefs.     Moor  402.  Befey  verfus  Hnngerford. 

4.  In  AiTaulr  the  Plaintiff  had  Judgment  upon  Demurrer,  and  a  Writ  of  Inquiry  of  Damages 
returnable  die  Mart  is  prox'  poft  tres  Trin,  and  in  Fact  the  Writ  it  felf  was  returnable^  Mercuui, 
&c.  but  the  Inquifuion  was  taken  on  Tuefday  the  26th  Day  of  June,  which  was  the  very  Day 
awarded  on  the  Roll ;  and  the  Plaintiff  had  40/.  Damages  and  Cofts  ,•  and  upon  a  Writ  of  Error 
brought  in  the  Exchequer-Chamber,  this  was  affigned  for  Error ;  but  adjudged  only  vitium  Cle- 
rici,  and  amendable.     Moor  711.  Wolley  verfus  Moofley. 

5.  Upon  a  Plea  in  Abatement  there  was  Judgment  to  anfwer  over,  then  the  Defendant  plead- 
ed to  Iffue,  and  at  the  Trial  the  Plaintiff  had  a  Verdict  ;  but  the  Judgment  was  fet  afide,  becaufe 
the  Plea  in  Abatement  was  not  entered  on  the  Nifi  prius  Roll;  'tis  true,  the  Plea-Roll  was 
right,  but  the  Nifi  prius  Roll  is  not  amendable  by  the  Plea-Roll*  5  Mod.  392.  Dubartine  ver- 
fus Chancellour. 

(E) 

JfOJ  ^faults    ttt  tl)C  Venire  facias,   Habeas  Corpora,  attU  Diftrmgas,  atlS   BC* 

tUW$  Of  3iuroj0.    See  Venire  facias. 

1.     A    Turor  was  returned  by  the    Name  of  Kidman  in  the  Ve.fa.  and  Bidman  in  the  Diftrin- 

f~\  gas ;  but  it  appearing  that  the  fame  Party  was  fworn,  it  was  adjudged  no  Error.     Gold/. 

184.  Brewfter  verfus  Beak.  Owen  62.  Hugo  v.  Paine.  S.  P.     2  Cro.  244.  Bowes  v.  Cannington,  S.  P. 

2.  The  Venire  facias  was  awarded  on  the   Roll,  returnable  Die  Merciirii  proxime  poft  Craft  in 
Trin,  but  the  Writ  it  felf  was  returnable  die  Veneris  prox'  poft  Cfaftin  Trin   ;  and  upon  a  Writ 
of  Error  brought,  this  was  affigned  for  Error,  and  fo  it  was  adjudged ;  for   the  Court  is  to  cre- 
dit the  Roll,  and  not  the  Writ,  and  if  that   be  ill,  it  fhall  be  amended   by  the  Roll.     Cro.  Eliz. 
433.  Hungerford  verfus  Vefie. 

3.  Error  of  a  Judgment,  &c.  becaufe  the  Venire  facias  bore  Date  24  December,  which  was 
out  of  Term,  and  that  it  was  returnable  coram  Juftitiariis  noftris,  and  did  not  fay  apud  Weftm' ; 
then  it  was,  Quod  habeas  ibi  nomina,  leaving  out  Juratorum ;  but  adjudged  no  Error ;  for 
fince  made  returnable  toram  Juftitiariis,  it  fhall  be  intended  at  Weftm  ;  and  tho'  the  Word  Ju- 
ratorum is  omitted,  that  is  only  the  Mifprifion  of  the  Clerk,  and  fhall  be  amended.  Cro.  Eliz. 
4C7.  Wdloughby  verfus  Grey. 
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Palm.  4    In  Trefpafs,  upon   Not  guilty  pleaded  the  Parties  were  at  Iflue,  and  the  Record  of  Nifi 

3/3-  '       pritis  was  Graves  End  Lane,  when  it  ihould  be  Grey's  Inn-Lane,  and  thereupon  the  Plaintiff  was 
a  Cro.       n0nfuited  ;  it   was  the  Opinion  of  the  Chief  Juftice,  that  if  the  Venire  facias   varies  from  the 
669'         Record,  the  Plaintiff  could   not  be  nonfuit,  becaufe  there  is  no  Record  upon  which  the   nonfuit 
ihould  be  ;  but  at  laft  a  Venire  facias  de  novo  was  granted  in  this  Cafe.     Godb.  328.  Toung  verfus 

fiftlV  lz  s  field, 

5.  Error  of  a  Judgment,  for  that  there  were  but  23  Names  returned  by  the  Sheriff  on  the  Pane!, 
where  there  ought  to  be  24,  and  the  Trial  was  had  by  ten  of  the  Principal  Panel,  and  by  two 
'Tales  Men ;  but  becaufe  this  Fault  was  in  the  Habeas  Corpora,  and  becaufe  the  Venire  facias  was 
ri°ht,  there'  being  24  Names  in  that  Writ ;  therefore  it  was  amended.  Mich.  40  Elix,.  Cro.  El. 
586.  Pawlett  verfus  Chriftmas. 

6.  The  Condition  was  to  put  in  Bail;  the  Defendant  pleaded,  that  the  Term  was  adjourned  to 
the  Caflle  of  Hartford,  where  he  appeared  and  put,  in  Bail,  upon  which  Iflue  was  taken,  and 
the  1  laintiff  had  a  Verdict  and  Judgment  ;  but  it  was  reverfed,  becaufe  the  Ve.fa.  was  de  vici- 
neto  de  Hartford,  when  it  ought  to  be  de  Cajiro  de  Hartford;  for  Cafirum  is  a  diftinct  Name  of  z 
Place.  2  Cro.  239.  Cunningham  veifus  Hare. 

7.  Error  to  reverfe  a  Judgment,  for  that  after  the  Habeas  Corpora  awarded,  a  Superfedeas  was 
delivered  to  the  Sheriff  to  flay  the  Return  of  it;  but  yet  he  returned  the  Writ,  and  a  Trial  was 
had  at  the  Aflifes,  and  Judgment  thereon  ;  adjudged  to  be  Error.  2  Cro.  43.  King's  Cafe. 

8.  In  the  Venire  facias,  Conjlantinus  Collar  d  was  returned,  and  fo  named  in  rhe  Dijlringas,  but 
in  the  Panel  annexed  by  the  Sheriff  Conflantius  Callard  was  returned  and  fworn  ;  adjudged  erro- 
nious.     2  Cro.  1 1 6.  Blunt  verfus  Sued/lone. 

9.  Error  of  a  Judgment  in  an  Aftion  of  Trover,  which  A&ion  was  brought  in  the  Time  of 
Queen  Elizabeth,  and  the  Parties  were  then  at  Iflue,  and  a  Ve.fa.  returned  ;  afterwards,  in  the 
Reign  of  King  James,  an  Habeas  Corpora  was  awarded,  with  a  Tales,  which  recited  Quod  ha- 
beas corpora  juratorum  Jummonit'  in  Curia  nuper  Regina,  which  was  true  as  to  the  Jurors,  but  not 
as  to  the  Tales  ;  therefore  the  Ve.fa.  which  is  the  firft  Procefs,  but  no  Summons,  doth  not  War- 
rant the  Tales  ;  and  for  that  Caufe  the  Judgment  was  reverfed.  2  Cro.  83,  88,  161.  Knowles  Sir 
Era.  veifus  Beckenflmto. 

10.  A  Ve.fa.  iffued  in  the  Reign  of  Queen  Elizabeth,  and  a  Dijlringas  and  Nifi  prius  in  the 
Time  of  Kino  James,  reciting  Qiiod  diftringat  Juratores  nuper  fummonitos  in  Curia  nofira,  when 
in  Truth  there  was  no  fuch  Summons,  becaufe  the  Ve.fa.  was  in  the  Reign  of  the  Queen  ;  after 
judgment  for  trie  Plaintiff,  and  a  Writ  of  Error  brought  in  the  Exchequer-Chamber,  the  Judg- 
ment was  reverfed,  becaufe  the  Dijlringas,  with  a  Nfi  prius,  was  a  Special  Authority  to  the 
Judges  to  try  the  Caufe  by  a  Jury  fummoned  before  in  Curia  Regis,  and  there  was  no  fuch  Jury 
fummoned,   therefore  the  fame  could  not  be  amended  ;  but  the  Trial  was  erroneous.     zCro.\6i. 

Goodiuyns  Cafe. 

11.  Error  in  the  Exchequer-Chamber  on  a  Judgment  in  an  Action  of  Debt,  for  that  the  Venire 
facias  was  awarded  die  Martis  poji  Qiihideri  Tritntatis,  and  the  Venire  facias  it  felf  was  made  re- 
turnable die  Jovis  po(l  Qjiinderi1  Trm  ;  but  the  Judgment  was  affirmed ;  for  this  is  but  a  Mifaward- 
ing  of  Procefs,  which  is  he'ped  by  the  Statute.     Moor  696.  Fo/fowe  verfus  "Thorney. 

12.  In  Debt,  the  Venire  facias  was  filed  in  Trinity-Term,  Anno  38  Eliz.  for  a  Trial  at  the  Af- 
fifes  between  R.  Cundey  Plaintiff,  and  Peter  Edgcomb  of  Mount  Edgcomb  in  Com  Devon  Defen- 
dant ;  the  Writ  was  directed  to  the  Sheriff  of  Cornwall,  and  in  Hillary-Term,  39  Eliz.  the  Con- 
tinuance on  the  Ri  11  was  entered  thus:  J ur*  inter  R.  Cundey  de  B.  in  Com'  Cornub'  Quer',  &c. 
Et  Petrum  Edgcomb  de  Mount  Edgcomb  in  Com'  Devon  Ar  Def  ponitur  in  refptilu,  &c.  nifi  Ju- 
jlitiarii  Dom  Regime  ad  Afjifas  m  Corn  prad',  and  Cor  nubia  was  written  in  the  Margin;  after  aVer- 
di£t  for  the  Plaintiff,  it  was  affgned  for  Error  in  the  Exchequer-Chamber,  that  ad  Ajjifas  in  Com' 
prad',  mult  refer  to  the  County  of  Devon,  for  that  was  the  next  Antecedent  ;  but  the  Judg- 
ment was  affirmed  ;  for  Comubia  being  written  in  the  Margin,  and  in  the  Addition  to  the  Name 
of  the  Plaintiff,  the  Words  Coin'  pi-ad'  may  refer  toConrzuall  as  well  as  Devon.  Moor  696.  Cundey 
verfus  Edgcomb,  and  loo.  Bear  verfus  Beecher,  S.  P. 

13.  The  Venire  facias  was  Hieronymus,  and  the  DiQringas  wnsjeremias;  and  for  this  Caufe 
the  Judgment  was  arretted.     Moor  -j62.'TownJend  veifus  Piiddy. 

14.  Error  in  a  Judgment  in  Wajle,  for  that  upon  the  Writ  of  Inquiry  of  what  Wa'fte  done 
there  were  1  3  Jurors  returned  to  be  fworn,  where  there  fhould  be  only  twelve  ;  it  was  faid,  this 
was  not  like  other  Writs  of  Inquiry,  which  were  only  an  Inqueft  of  Office,  and  therefore  the 
Sheriff  might  have  more  or  lefs  than  twelve,  but  here  was  a  Verdict,  that  the  Defendant  had  com- 
mitted Wafte,  upon  which  an  Attaint  lies;  yet  the  Court  he'd  it  good.  Cro.  Car.  229.  King  ver- 
fus Fitch. 

15.  In  the  Venire  facias  the  Word  Vicecomiti  was  omitted,  and  yet  the  Sheriff  of  Suffolk  re- 
turned the  Panel,  and  his  Name  was  endorfed  ;  this  was  adjudged  Error;  but  becaufe  on  the  Roll 
the  Writ  was  awarded  Vicecomiti  Sufolk,  and  the  Omitting  the  Name  in  the  Venire  facias  was  the 
Default  of  the  Clerk,    it  was  amendable.     Sloptr  verfus  Child.  H.ll.  16  Car, 
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(F) 

f  qi  faults  in  tije  BecojD  of  Nifi  prius  ano  Judgments  m  tfje  Courts  at 

Weftminfter. 

i.T?Rror  on  a  Judgment  in  a  Sri.  fa.  upon  a  Recognifance,  becaufe  the  Writ  bore  Date  die  fo« 
V*  lis,  which   is  not  dies  juridicus  ;  it  was  reverfed.     Dyer  1 68.  Barett's  Cafe. 

2.  Error  of  a  Judgment  given  for  the  Plaintiff,  and  in  the  entering  it  was,  Quod  prad'  Defer? 
recuperet;  it  was  argued,  that  it  was  amendable,  being  only  the  Mif-entry  of  the  Clerk;  but  ad- 
judged, not  to  be  amended,  becaufe  the  Judgment  was  the  Aft  of  the  Court.  Golds,  iza.  Wei- 
com  s  Cafe. 

3.  Error  of  a  Judgment  in  B.  R.  upon  an  Information  for  buying  Cattle,  and  felling  them  alive 
in  the  fame  Market ;  the  Judgment  was  entered,  quod  fit  in  mifericordia,  when  it  ought  to  be 
quod  Capiatur;  for  being  upon  an  Information,  'tis  a  Contempt,"  and  punifhale  by  Impnfonment, 
Godb.  349  Pye  verfus  Bonner. 

4.  The  Entry  of  the  Judgment  againft  the  Defendant  was,  Idea  videtur  Juftitiariis,  that  the 
Plaintiff  fhould  recover,  inUead  of  Idea  confideratum  eft  per  Cur',  &c.  and  there  being  a  Judgment 
in  a  Set  fa'  againft  the  Bail,  chat  Judgment  was  reverf.d  upon  a  Writ  of  Error  brought  by  them, 
becaufe  there  was  no  good  Judgment  againft  the  Principal.     2  Leon.  1.  'Thacker  v.  Damport. 

5.  Error  of  a  Judgment  in  a  Writ  of  Partition,  which  was,  that  the  Plaintiffs  infemul  &  pro 
indivifo  tenent  cum  Defendente,  and  it  doth  not  fhew  of  what  Eftate,  or  of  whofe  Inheritance:  but 
adjudged,  that  in  this  Writ  tis  not  necelfary  to  fhew  it,  but  that  the  Tenant  in  Common  ought  to 
fhew  it  in  the  De.laration.      2  Leon.  1  j  8.  Tates's  Cafe. 

6.  In  Debt  againft  the  Earl  vf  Lincoln,  the  Judgment  was  quod  capiatur,  and  upon  Error 
brought,  this  was  affigned  for  Error,  that  a  Capias  did  not  he  againft  a  Peer;  but  ad;udged,  that 
becaufe  a  Fine  is  due  to  the  Queen  by  this  Judgment,  a  Capias  pro  Fine  will  lie.  Cro.  Eliz,.  503. 
Earl  of  Lincoln  verfus  Flowtr. 

7.  Error  of  a  Judgment  in  a  Writ  of  Entry  fur  diffeifin  ;  the  Error  affigned  was,  for  that  the  She- 
lift  had  not  returned  the  Names  of  the  Summoners  and  l/eiours ;  adjudged  to  be  Error  ;  for  if  there 
is  no  Summons,  the  Party  may  have  a  Writ  of  Deceit,  and  Non  conftatde  Recordo  againft  whom 
to  bring  it.     Pafcb.  39  Eliz,.  Cro.  Eltz.  557.  Meryll  verfus    Robbms. 

8.  Error  of  a  Judgment  in  Debt,  for  that  the  Record  was  obtulit  fe  in  placito  debiti  10 1,  and 
the  Declaration  was  for  a  Debt  of  20/.  adjudged  a  manifeft  Error,  and  the  Judgment  was  re- 
verfed.    Mich.  38  Eliz,.  Cro.  Eliz..  434.  Staugbton  verfus  Newcomb. 

9.  In  Debt  the  Judgment  was,  Ideo  confideratum  eft  quod  (the  Plaintiff)  recuperet  40  s. pro  mis6 
&  cuftag',  omitting  the  Words  ex  ajfenfu  fuo  per  Curiam  adjudicat  ;  the  Judgment  was  reverfed, 
becaufe  the  Words  omitted  are  a  material  Part  of  the  Judgment ;  for  if  it  doth  not  appear,  that  the 
Plaintiff  confents  to  take  fo  mueh  for  Damages,  a  Writ  of  Inquiry  may  iffue.  2  Cro.  415  Ma- 
chin's  Cafe. 

10.  The  Judgment  in  an  Ail/on  on  the  Cafe  was,  that  the  Defendant  capiatur,  where  it  fhould 
be  in  mifericordia  ;  and  for  that  Reafon  it  was  reverfed.  2  Bulll  ii2.K/rk'>y  verfus  Untie.  Cro, 
Eliz,.  84.  S.  P.  Crow's  Cafe. 

11.  The  Defendant  died  after  the  Day  of  N'fi  prius,  and  before  the  Day  in  Bank,  and  yec 
Judgment  was  entered  againft  him;  but  it  was  erroneous  for  that  Reafon.  2  Bulft.241.  Jordan 
verfus  Dennis,  Lewis  vetfus  Smith.    Cro.  Eliz.  and  I/ley  verfus  Pelham,  S.  P.    Leon.  187. 

12.  The  Judgment  was,  Quod  querent  & plegii  fuifunt  in  mifericordia  pro  falfo  clamor:,  where- 
as it  ought  to  have  been  quia  non  frofecuti  Cunt ;  for  it  ought  not  to  be  pro  falfo  ddmore,  but 
where  the  Judgment  is  upon  Demurrer.     2  Cro.  213. 

13.  The  Plaintiff  died  after  the  Verdict,  and  within  two  Days  after  the  Rule  given  for  Judg- 
ment; and  tho'  the  Defendant  had  four  Days  allowed,  by  the  Courfe  of  the  Court,  to  move  iri 
Arreft  of  Judgment,  yet  they  would  not  grant  a  Writ  of  Error,  but  caufe  the  Judgment  to  be  en- 
tered, and  that  it  fhould  relate  to   the  Rule  given.     Popb.  134.  Earl  of 'Shrewsbury 's  Cafe. 

14.  So  where  he  brought  the  like  Action,  and  had  Judgment  by  Non  fum  informants,  and  up- 
on a  Writ  of  Error  brought,  and  nullum  eft  erratum  pleaded,  and  it  being  certified,  that  the  Plaintiff 
did  not  find  Pledges  de  profequendo,  the  Judgment  was  reverfed.  2  Cro.  329/  De  la  Hay  verfus 
Vaugban. 

15.  Error  in  the  Exchequer-Chamber  of  a  Judgment  in  B.  R.  for  that  the  Entry  was  of  the  Ju- 
ry, qui  elefii  &  jurati  dicunt  fuper  facr amentum,  omitting  thefe  Words,  qui  ad  veritatem  de  in- 
fra contends  dicend'  eleEli,  &c.    the  Judgment  was  reverfed.     Sparrow  verfus  Stepney.   iCro.lig; 

16.  The  Defendant  being  an  Attorney  of  the  Common  Pleas,  appeared  iri  propria  per fona, 
and  being  at  IfTue,  the  Record  of  the  Ntfi  pius  was,  quod  tarn  praa'  (the  Plai'ntift)  quam 
frafat'  defend',  appeared  per  Attornatos  Juos ;  this  was  amended.  2  Cro.  265.  Hejward  verfuS 
Hay  ward. 

17.  When  a  Record  is  removed  into  the  Exchequer-Chamber,  'tis  not  a  Record  of  that  Coure 
till  the  Error  is  determined;  and  if  there  is  a  Fault  in  the  Tranfcript,  by  the  Negligence  of  the 
Clerk,  he  may  be  fent  for  and  amend  it  in  the  Exchequer-Chamber;  but  if  the  Fault  is  in  the 

Prin- 


Error. 

Principal  Record,  then  to  amend  it,  and  thereupon  to  alledge  Diminutions,  and  upon  Certificate 
thereof,  the  Tranfcript  fhall  be  amended.     2   Cro.  429. 

18.  In  Dower  there  was  a  Judgment  by  Default,  and  a  Writ  of  Seifm  to  the  Sheriff,  &c.  and 
alfo  a  Writ  of  Inquiry,  whether  the  Husband  died  feifed,  and  of  what  Eftate,  either  in  Fee,  or 
in  Tail;  the  Jury  found,  that  the  Husband  died  feifed,  but  could  not  tell  of  what  Eftate,  and 
they  found  the  Value  of  the  Lands,  &  quantum  temporis  elabitur,  &c.  Upon  a  Verdict  Judgment 
was  given,  that  the  Widow  fhould  recover  Cofts  and  Damages  to  60  I.  and  upon  a  Writ  of  Error 
brought,  and  the  Record  being  removed,  the  Widow  died,  whereupon  the  Plaintiff  in  Error  brought 
a  Sci.fa.  a^'nd  her  Executor  ad  audiend'  Errores,  and  upon  two  Nihils  returned,  he  affigned  Er- 
ror, (Wz,.)  That  in  this  Cafe  there  ought  to  be  no  Judgment  to  recover  Damages,  and  that  the 
Jury  had  not  found  of  what  Eftate  the  Husband  died  feifed  ;  for  if  he  did  not  die  feifed  of  an 
Eftate  of  Inheritance,  the  Widow  fhall  not  be  endowed;  and  this  was  adjudged  Error.  Teh.112. 
Bromley  verfus  Littleton. 

io.  The  Plaintiff  had  Judgment  in  an  Aftion  of  Debt,  and  there  was  a  Space  left  in  the  Roll  for 
the  Cofts  ;  after  a  Year  and  a  Day  aSci'fa.  was  brought  on  the  Judgment,  as  well  for  the  Debt  as 
Cofts,  and  in  that  Action  there  was  a  Judgment  againft  the  Defendant  by  Default;  then  a  Writ  of 
Error  was  brought,  and  the  Error  aligned  was,  that  there  was  no  Cofts  entered  in  the  principal 
Record;  and  this  was  adjudged  to  be  Error.     1  Brown!.  75.  Ellmt  verfus  Golding. 

20.  The  Plaintiff  declared  for  a  Trefpafs  done  12  Jan.  45  Eliz,.  and  the  Record  of  Nifi  prius 
was  of  a  Trefpafs  done  12  Jan.  25  Eliz.  Upon  Not  guilty  pleaded,  the  Plaintiff  had  a  Ver- 
dift,  and  on  the  Day  in  Bank  he  moved  the  Court,  that  the  Record  of  Nifi  prius  might  be 
amended;  but  it  was  not  allowed,  this  being  a  Variance  not  amendable.     Moor  6%  1. 

21.  In  Trefpafs,  &c.  for  taking  away  Goods,  &c.  upon  Not  guilty  pleaded,  the  Jury  found 
the  Defendant  guilty,  as  to  the  Taking  Part  of  the  Goods,  and  as  to  the  Reft  Not  guilty;  and 
the  Judgment  was,  that  the  Plaintiff"  fhould  recover  his  Damages  againft  the  Defendant,  as  to 
Part,  &  quod  prad'.  defendent  capiatur  (7  prad'  (the  Plaintiff)  in  mtfericordia  pro  falfo  da- 
more  (againft  the  Defendant)  pro  refiduo  tranfgrejjionis,  and  this  was  affigned  for  Error  upon 
a  Writ  of  Error  in  the  Exchequer-Chamber;  for  that  it  ought  to  be  quod  querens  nihil  ca- 
piat per  Billam  pro  rfiduo  tranfgrejjionis  ;  but  the  Judgment  was  affirmed.  Moor  692.  Palmer 
verfus  Sherwood. 

22.  After  a  Verdict  for  the  Plaintiff"  in  an  Aftion  of  AfTault,  a  Writ  of  Error  was  brought 
in  the  Exchequer-Chamber,  and  the  Error  affigned  was,  that  there  were  no  Bail  entered  in  B. 
R.  for  the  Defendant ;  whereupon  a  Certiorari  was  awarded  to  the  Chief  Juftice,  who  certi- 
fied the  Bail  of  John  Hayes,  but  without  any  Addition  of  Title,  Occupation,  or  Place  of  Ha- 
bitation; and  thereupon  the  Judgment  was  reverfed,  becaufe  it  did  not  appear,  that  they  were 
Bail  for  the  Party  who  was  fued  ;  and  fo  he  was  never  in  the  Cuftody  of  the  Marfhal, 
and  if  not,  then   he   could   not  be  fued   in    that  Court.     Moor  694.  Bucknell  verfus  Hayes. 

23.  Debt  by  an  Executor  upon  a  Penal  Bill  due  to  his  Teftator,  in  which  he  declared,  that 
the  Defendant  deluit  to  the  Teftator,  and  detinet  from  him,  &c.  the  Defendant  pleaded  in 
Bar,  per  minus,  upon  which  Iffue  was  joined  ;  but  aftewards,  reliila  verificatione,  before  the 
the  Nifi  prius  was  awarded,  he  confeffed  the  Action,  which  was  entered  non  poteft  dedicere; 
but  that  the  Bill  Obligatory  eft  faEium  fuum  nee  quin  ipfe  debuit  to  the  Teftator  in  his  Life- 
time, &c.  and  thereupon  the  Judgment  was,  that  prad*  (the  Plaintiff)  recuperet,  &c.  and  up- 
on a  Writ  of  Error  brought  in  the  Exchequer-Chamber,  the  Error  affigned  was,  that  the 
ConfefTion  of  the  Aftion  was  not  purfuant  to  the  Declaration,  for  that  was  in  the  Debet  and 
Detinet,  and  the  Confeffion  was  in  the  Debet  only  ;  but  the  Judgment  was  affirmed  5  for  where 
the  Defendant  pleads  in  Ear  to  the  Aftion,  the  Court  muft  intend,  that  which  is  pleaded, 
and  nothing  elfe  obftrufts  the  Plaintiff  to  recover :  Now  when  the  Defendant  relinquifhes  what 
he  hath  fo  pleaded  in  Bar,  then  the  Declaration  muft  be  taken  to  be  true,  and  then  the  Court 
may  give  Judgment  upon  it;  and  fo  they  may  where  the  Confeffion  is  imperfeft.  Moor  69 7.  Joyner 
verfus  Ognell. 

24.  In  Trefpafs  againft  two,  after  Iffue  joined  one  of  them  died,  and  the  Venire  facias  was 
awarded  to  try  the  Iffue  againft  two,  and  the  Trial  went  on,  and  Judgment  ;  yet  this  was 
held  no  Error,  one  of  the  Defendants   being  living.     Cro.  Car.  308.  Tyffins   Cafe. 

25.  An  Attorney  brought  an  Aftion  by  Writ  of  Privilege,  and  the' Defendant  had  Judgment 
on  a  Demurrer,  which  was  entered  quod  querens  nil  capiat  per  Breve,  and  this  was  affigned  for 
Error  ;  for  that  it  fhould  be  nil  capiat  per  Billim  ;  the  Judgment  was  reverfed,  for  this  could 
not  be  taken  to  be  the  Entry  of  the  Clerk,  but  it  was  Part  of  the  Judgment  given  by  the  Court. 
Cro.  Car.  qig.  Raymond  verfus  Bur  bridge. 

26.  Upon  a  Sci.fa.  on  a  Judgment,  the  Sheriff"  returned  A.  L.  Tertenant,  who  being  warned, 
appeared  and  pleaded,  and  there  was  Judgment  againft  him  ;  the  Sheriff  alfo  returned  B.  and 
J\l.  his  Wife,  Tertenants,  who  appeared,  and  pleaded,  and  Judgment  was  given  for  them;  then 
R.  L.  brought  a  Writ  of  Error  upon  the  Judgment  given  for  B.  and  M.  the  Tertenants,  and 
affigned  for  Error,  that  B.  died  before  the  Trial ;  but  adjudged,  the  Death  of  B.  if  it  was  true, 
was  not  material  to  R.  L.  efpecially  fince  the  Verdict  had  found,  that  B.  was  not  Tertenant. 
Cro.  Car.  372.  Angell  verfus  Sir  William  Cooper. 

J  27.  The 
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27.  The  Commiffion  of  Nifi  prius  was  directed  to  Francis  Harvey  Efq;  one  of  the  Juftices  of 
the  Common  Pleas,  and  the  Return  was,  that  the  Trial  was  had  coram  Franctfco  Harvey,  Milite, 
one  of  the  Juftices,  &c.  and  upon  Error  brought,  this  was  affigned  for  Error,  but  adjudged  a  good' 
Return;  for  it  may  be  he  was  an  Efquire  at  the  Time  of  the  Commiffion  awarded,  and  knighted 
before  the  Trial.     Latch  161.  Petty  verfus  Hobfon.    Pofiea  (M)  9. 

28.  The  Mayor,  Commonalty,  and  Citizens  of  London  brought  an  Action  of  Debt  on  a  Bond, 
and  the  Judgment  was,  that  they  naming  them  all,  fhould  recover  the  Debt  and  61.  Cofts,  eifdem 
Majori  &  Communitat'  adjudicat',  omitting  the  Word  Civibus  ;  adjudged  Error,  but  it  appearing 
on  the  Docket-Roll  to  be  right,  it  was  amended.     Cro.  Car.  413.  Heeling  v.  Mayor  of  London. 

29.  Ajfumpfit,  &c.  for  fo  many  Horfe  fhoes  and  Removes,  there  was  a  Verdift  for  the  Plaintiff 
and  50  s.  Damages,  which  were  encreafed,  but  in  the  Record  it  was  entered  ex  affenfu  partium, 
or  ad  requifitionem  quarentis,  and  thereupon  a  Writ  of  Error  was  brought  in  B.  R.  and  this  was 
affigned  for  Error,  and  for  that  Reafon  the  Judgment  was  reverfed.  Palm.  148.  Conjlade  verfus 
Ayres. 

30.  Error  to  reverfea  Judgment  in  C.B.  in  which  the  Plaintiff'  alledged  Diminution  for  Want 
cf  an  Original,  and  upon  a  Certiorari  to  the  Cuftos  Brevium,  he  certified,  that  there  was  no  Ori- 
ginal, and  becaufe  there  were  no  Pledges,  that  was  affigned  for  Error;  but  adjudged,  that  Pledges 
fhall  be  intended  to  be  on  the  Original  (tho'  it  could  not  be  found)  becaufe  in  the  C.  B.  they  are 
always  entered  on  the  Original,  and  not  on  the  Roll ;  and  where  there  is  no  Original,  that  is  a 
Fault  which  is  aided  by  the  Statute,  but  a  bad  Original  is  not.  Sid.  84.  Wheeler  verfus  Wilkinfon. 
S'ee  Hutt.  92,  and  3  Bulft.  61,  275. 

31.  Error  to  reverfe  a  Judgment  in  Ajfumpfit  in  an  inferior  Court,  wherein  the  Plaintiff  declared 
on  two  Promifes,  and  the  Jury,  as  to  one  Promife,  found  for  the  Plaintiff,  and  as  to  the  other  for 
the  Defendant ;  and  Judgment  was  given  for  one,  and  not  for  the  other,  (viz,.)  that  the  Defen- 
dant eat  inde  fine  die,  or  that  the  Plaintiff  be  amerced  pro  falfo  clamors,  for  which  Reafon  it  was 
itififted,  that  the  Judgment  was  defective,  and  the  Court  feemed  of  that  Opinion,  and  that  ir 
fliould  not  be  reverfed,  quoad  one  Promife,  and  affirmed  for  the  other.  1  Vent.  27,  39.  Gregory 
verfus  Eades.     See  Jacob  verfus  Mills's  Cafe,  and  Slocomb's  Cafe. 

32.  Error  to  reverfe  a  Judgment  againft  feveral  Quakers,  for  refufing  to  take  the  Oath  of  Alle-  Rayrri. 
giance  in  the  Statute  3  Jac.  tendered  to  them  at  the  Quarter-Seffions;  one  appeared,  and  the  Entry  2I2' 
was  Nil  dicit  ideo  reman/it  verfus  eum  Dominus  Rex  indef ens' ,  the  others  were  convicted,    and  lSaund* 
Judgment  given,  that  they  fhould  forfeit  their  Goods  and  Chattels,  Lands  and  Tenements  to  the  ^9' 
King,  &c.  the  Error  affigned  was,  that  the  Entry  of  the  Judgment  againft  him  upon  the  Nihil 

dicit  was  ideo  remanfit,  &c.  which  is  more  like  a  Hiftory  of  the  Record  than  any  exprefs  Judg- 
ment, for  it  fhould  be  Ideo  remanet,  &c.  in  the  prefent  Tenfe,  as  in  an  Indictment  where  the  A- 
ward  of  the  Venire  is  *  praceptum  fuit  Vic',  this  is  ill,  for  it  fhould  be  praceptum  eft,  and  this  the 
Court  held  to  be  Error.     1  Vent.  171.    The  King  verfus   Green  &  al'.    The  Kim  verfus  Alway 
zSaund.191.  S.C.    1  Mod.  8 1 .  S.  C.  J' 

33.  Error  in  B.  R.  to  reverfe  a  Judgment  in  the  Common  Pleas  in  an  Action  of  Debt  for  an 
Efcape,  wherein  the  Plaintiff  declared,  that  he  had  recovered  55/.  10  s.  againft  one  Tr avers,  for 
Damages  in  an  Adion  of  Trefpafs  brought  againft  him,  and  that  he  had  taken  out  a  Capias  ad  fa- 
tisfaciend'  directed  to  the  Sheriff  of  Kent,  commanding  him  to  take  the  faid  Travers,  ad  fatisfa- 
ciend'  Alano  Lockhart  (the  Pronotary)  de  88  s.  and  to  the  Plaintiff  de  ?i  /.  21.  in  toto  fe  attiwen 
ad  $5/.  10;.  unde  convitlus  eft,  by  Virtue  of  which  Writ  the  Defendant  did  take  the  faid  Travers 
in  Execution,  and  fuffered  him  to  efcape  without  paying  the  Debt ;  there  was  Judgment  by  De- 
fault in  C.  B.  for  the  Plaintiff  to  recover  the  faid  55  /.  10;.  and  the  Error  now  affigned  was,  that 
it  appears,  that  the  Plaintiff  demanded  and  had  Judgment  to  recover  more  than  was  due  to  him 
as  it  appears  upon  his  own  Shewing,  for  the  Ca.  fa.  upon  which  Travers  was  taken,  was  to  fatif- 
fy  the  Plaintiff  de  51  /.  z  s.  and  yet  he  demanded  and  had  Judgment  for  55  /.  10  s.  in  the  ASlion 
for  the  Efcape,  which  ought  not  to  have  been,  becaufe  Travers  was  never  in  Execution  at  the 

Plaintiff's  Suit  for  fo  much,  but  only  for  51  /.  2  s.  and  the  Sheriff  had  not  taken  Advantage  of 
this  Error  in  the  Ca.  fa.  adjudged,  that  he  could  not  take  Advantage  of  an  Error  in  Procefs,  fo 
this  Exception  was  over-ruled,  and  the  Judgment  was  affirmed.     2  Saund.  100.  Jaques  v.  Cxfar. 

34  In  Trefpafs,  &c.  the  Defendant  juftified  by  Procefs  out  of  an  inferior  Court,  fetting  forth, 
that  at  a  Court  of  Will "mm  Collins,^  nuper  Vic,  &c.  a  Plaint  was  levied  againft  the  now  Plaintiff, 
for  a  Caufe  arifing  within  the  Jurifdiction  of  that  Court  (but  did  not  fay  where)  and  that  Taliter 
proceff urn  fuit,  &c.  that  the  Plaintiff  in  that  Adion  got  Judgment,  under  which  Judgment  the 
Defendant  juftified ;  and  upon  Demurrer  to  this  Plea  it  was  objected,  that  the  Defendant  had  al- 
ledged the  Plaint  to  be  levied  ad  Curiam  W  C.  nuper  Vic',  when  it  fhould  be  adtunc  Vic",  and 
that  the  Defendant  ought  to  have  fet  out  the  Proceedings  at  large,  and  not  with  a  Taliter  procef- 
fum  eft,  becaufe  'tis  no  Court  of  Record  ;  but  adjudged,  that  was  the  fafeft  Way  ;  then  'tis  faid, 
that  the  Plaint  was  levied  for  a  Caufe  of  Action  arifing  within  the  Jurifdiction  of  the  Court,  but 
names  no  certain  Place,  nor  any  Place  -where  the  Sheriff  made  his  Warrant,  and  that  is  ifiusble ; 
but  for  the  firft  Objection,  and  other  Objections  as  to  the  Levari  facias,  (which  fee  in  rit.  Execu- 
tion. (D)  13.  S.  C.)  the  Plaintiff  had  Judgment.  2  Lutw.  1410.  Walker  verfus  Treeby.  2  'lones 
iSs.S.P.    2  Mod.  102,  105.  5.  P.  J     ** 

35.  The  Plaintiff  had  a  Verdict  at  the  Affifes,  and  upon  a  Motion  to  ftay  Judgment  till  he 
brought  in  the  Pofiea,  becaufe  it  did  not  appear  on  what  Day  the  Affifes  v.  35  held,  for  the  Record 
of  Nfi  plus  was,  Nifi  Jufiitiarii  Domini  Regis  ad  AJfifas  hi  Com'  pra£  capiend'  afftgu  Die  Jovis 

dec  i  mo 
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decimo  fexto  die  Martii,  &c.  The  Dtftringas  was  Die  Jovis  vicefmo  fexto  die  Martii,  and  Co 
was  the  Jurata;  adjudged,  that  the  Defendant  cannot  take  Advantage  of  this  Error  after  a  Ver- 
di ft  ;  but  if  the  Clerk  of  Affife  enter  Judgment  for  the  Plaintiff'  inftead  of  the  Defendant,  he  hath 
no  Remedy  but  by  Action,     5  Mod.  198.  Adding/on  verfus  Oakley. 

36.  Writ  of  Error  upon  a  judgment  in  C.  B.  by  Nil  dich,  the  Error  affigned  was  Want  of  an 
Original;  the  Defendant  in  Error  pleaded  a  Releafe  of  Errors;  the  Plaintiff  replied,  that  the  Re- 
leafe  fet  forth  by  the  Defendant  recited  a  Judgment  recovered  by  him  for  600/.  for  Debt  and 
Damages,  ultra  mis'  &  Cuftagia,  and  that  the  Releafe  was  of  the  Errors  in  that  Judgment,  but 
that  the  Judgment  on  which  this  Writ  of  Error  was  brought  was  of  600/.  pro  debito  &  damnis 
only,  and  fo  a  Variance  between  the  Judgment,  the  Errors  whereof  were  releafed,  and  the  Judg- 
ment now  in  Queftion;  adjudged,  that  in  C.  B.  if  the  Judgment  is  by  Confeffion,  'tis  always  en- 
tered as  a  Judgment  pro  debito  &  damnis,  without  any  Thing  more,  but  in  B.  R.  'tis  tarn  pro 
debito  rjr  damnis-,  qttam  pro  mis'  &  cuftagiis,  but  Damages  include  Colts,  and  fo  no  material  Va- 
riance ;  befides,  the  Releafe  now  pleaded,  reciting  the  Judgment,  doth  not  fet  forth,  that  any 
Colts  at  all  were  recovered,  for  'tis  600/.  ultra  mis'  &  Cuftagia.  Mod.  Cafes  236.  In  Davenant 
and  Rafter's  Cafe. 

37-  Judgment  was  obtained  in  an  Action  of  Debt  upon  a  Bond,  and  by  Virtue  oizFi.fa.  the 
Sheriff  had  taken  and  fold  fome  Cattle,  the  Judgment  was  reverfed ;  and  a  Motion  was  made  to 
bring  the  Money  into  Court  for  which  the  Cattle  were  fold,  but  it  was  denied ;  then  it  was  offer- 
ed to  pay  the  Money  to  the  Defendant,  but  that  was  likewife  denied,  for  the  Cattle  might  be  fold 
for  lefs  than  they  weie  worth,  therefore  to  prevent  an  Action  of  Trefpafs,  the  Plaintiff  mult  agree 
with  the  Defendant.     4  Mod.  %6l.  IVefterne  verfus  Crejwick. 

38.  Where  there  is  a  Demurrer,  or  Judgment  by  Default,  and  a  Writ  of  Inquiry  executed  on 
the  laft  Day  of  the  Teim,  the  Plaintiff  may  enter  his  Judgment  the  fifth  Day  afterwards,  but 
not  before,  there  mult  likewife  be  four  Days  exclufive  between  the  Day  in  Bank  and  Signing  the 
Judgment  where  there  is  a  Verdict,  for  that  Time  is  allowed  either  to  move  in  Arreft  of  Judgment, 
or  to  bring  a  Writ  of  Error;  and  therefore  the  Courfe  is  for  the  Plaintiff  to  give  a  Rule  to  enable 
him  to  enter  his  Judgment,  (viz,.)  Ntji  cauju  ojfenja  Jit  in  contrarium  infra  quatuor  dies.  1  Sulk. 
309.  Clerk  verfus  Rowland. 

39.  In  a  Qjiare  Impedit,  the  Defendant  pleaded  Mifnofmer  in  Abatement ;  the  Plaintiff  demur- 
red to  this  Plea,  and  gave  the  common  Rule  to  the  Defendant  to  join  in  Demurrer ;  adjudged, 
that  in  fuch  Cafe  he  could  not  enter  Judgment  without  a  Motion,  if  the  Defendant  did  not  join 
in  Demurrer;  but  in  perfonal  Actions  'tis  otherwife,  neither  doth  this  extend  to  Pleas  in  Abate- 
ment, becaufe  final  Judgment  is  never  given  on  fuch  Pleas.     1  Salk.  299.  Cook  verfus  Cook. 

4  Mod.  ^o.  Debt  for  Rent  upon  two  Demifes,  one  whereof  was  Reddendum  after  the  Rate  of  18  I.  per 
'6"  Annum  ;    the  Plaintiff  had  a  Verdict  and  Judgment,  and  the  Defendant  brought  a  Writ  of  Error 

;\qC"-'o  in  B.  R.  and  adjudged,  that  the  *  Reddendum  was  void  for  Incertainty,  then  the  Queftion  was, 
172!  "     '  what  Judgment  the  Court  fhould  give,  whether  a  bare  Reverfal,  or  Judgment  for  Part,  and  Nil 

*  For  an  caP<at  as  t0  tne  re^'  as  f^e  Court  of  C.  B.  fhould  have  done ;  and  adjudged,  that  where  a  Defen- 
Att'ion  dant  brings  a  Writ  of  Error,  as  in  this  Cafe,  the  Judgment  in  B.  R.  fhall  be  only  to  reverfe  the 
may  be  former  Judgment,  becaufe  his  bringing  a  Writ  of  Error  is  only  to  be  eafed  of  the  Judgment  had  a- 
hottphtfor  gainft  him;  but  where  the  Plaintiff  in  the  original  A&ion  brings  a  Writ  of  Error  in  B.  R.  there 
it  every  t^e  Court  may  not  only  reverfe  the  Judgment  given  againft  the  Defendant,  but  may  likewife  give 
belli  »<T*  fuch  Judgment  as  the  C.  B.  fhould  have  given,  becaufe  his  Writ  is  to  recover  what  he  ought  to 
Time  cer-  have  recovered  in  the  firit  Suit.     1  Salk.  262.  Parker  verfus  Harris. 

tain  when  the  Rent  fiould  be  paid. 

41.  Error  in  B.  R.  of  a  Judgment  in  C.  B.  the  Declaration  was  Trin.  1  Anna,  and  Want  of  an 
Original  was  affigned  for  Error ;  and  upon  a  Certiorari  the  Original  was  returned,  with  the  Con- 

*Ycl.roS.  ttnuanees  by  which  it  appeared,  that  the  Declaration  was  *  Hill.   13  Will.  3.  with  Imparlances  to 

1  Lev.  69.  Ji/B.  1  Anna,  and  the  Original  of  that  Term,  fo  that  the  Suit  was  depending  in  the  Reign  of 
King  William,  before  any  Original  taken  out,  for  that  was  in  the  Reign  of  Queen  Anne;  but  ad- 
judged, that  on  the  Certiorari  the  Original  only  ought  to  have  been  returned,  without  any  Conti- 

Style         nuances,  that  this  Return  was  contrary  to  the  Record,  and  therefore  the  Imparlances  fhall  be  in- 

29v  tended  to  be  in  another  Caufe.     1  Salk.  269.  Tyfon  verfus  Hilliard. 

Mod  Ca-  42-  Upon  a  Writ  of  Error  in  B.  R.  the  Want  of  an  Original  was  affigned  for  Error,  and  the 
j.     Defendant,  before  the  Return  of  the  Certiorari,  came  in  gratis,  and  pleaded  a  Releafe  of  Errors, 

-  '■■■  to  which  Plea  the  Plaintiff  in  Error  demurred,  and  the  Defendant  joined  in  Demurrer-  this  Releafe 

was  agreed  to  be  mifpleaded  for  Want  of  a  Venue ;  then  the  Queftion  was,  whether  B.  R.  ex 
officio,  might  award  a  Certiorari,  that  it  might  appear  whether  there  was  an  Original,  or  not; 
Holt  Ch.  Juft.  held  they  could  not,  becaufe  the  Defendant,  by  Pleading  a  Releafe,  had  admitted 
the  Want  of  an  Original;  befides,  the  Queftion  was  not,  whether  Error,  or  not,  but  whether 
barred  by  the  Releafe,  or  not,  and  therefore  the  Court  cannot  depart  from  the  Point  referred  to 

*  See  Bi-  tneir  Judgment;  for  if  they  do,  then  they  give  Judgment  on  the  *  Certiorari,  and  depart  from  the 
ihop'.t        Plea  and  Demurrer,  and  Joinder  in  Demurrer:  But  the  other  Judges  were  of  a  contrary  Opinion,^ 
Cafe.  Er-  (viz.)  that  the  Parties  might  foreclofe  themlelves  by  their  own  Act,  but  not  the  Court;  for  they 
r"\  l)        are  to  §'ve  Judgment   upon   the  whole   Record,    and   may   Award   a  Certiorari  ad   informant 
H1j  Smi-   conferentiam.     1  Salk.  2C6.  Carlton  verfus  Mortagh. 

t  ier\  Cafe.     Error    (O.)  r. 
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43.  The  Plaintiff  had  a  Judgment  in  Ejectment,  and  the  Defendant  brought  a  Writ  of  En  or, 
and  affigned  the  general  Error,  and  upon  In  nullo  eft  erratum  pleaded,  it  appeared,  that  the  De- 
claration let  forth  a  Demife,  &c.  but  did  not  fhewthat  the  Plaintiff  entered  and  was  pojjejjed;  and 
the  Truth  was,  that  the  Declaration  wa\  right,  but  the  Line  in  which  thofe  Words  are,  was  o- 
mitted  in  the  'tranfeript ;  thereupon  the  Plaintiff  moved  for  a  Certiorari  ad  informandam  conjeien- 
tiam,  which  was  oppofed,  becaufe  after  In  nullo  ejl  erratum  pleaded,  the  Defendant  affirmed  the  Re- 
cord to  be  perfect,  and  therefore  he  is  now  foreclofed  to  fay,  that  there  is  Error  by  Reafon  of  fuch 
a  Defects  fo  that  is  direftly  againft  his  Plea,  which  is  very  true;  but  yet  the  Court  is  net  foreclofed 
by  this  Admiffion  of  the  Parry  ;  for  the  Writ  of  Error  being  a  Commiffion  to  them  to  examine  the 
Record,  the  Parties  cannot  refirain  them  from  looking  into  it;  and  that  where-ever  by  mfpe&ing 
the  Court  may  affirm  the  Judgment,  they  ought  to  award  a  Certiorari,  and  a  R.ule  was  made 
accordingly  for  a  Certiorari,  upon  an  Affidavit,  that  the  Record  was  right  below,  i  S.ilk.  270. 
Meredith  vcrfus  Davis. 

44.  The  Plaintiff  brought  an  Action  by  the  Name  of  Giggeer,  and  the  Writ  of  Error  was 
brought  by  the  Defendant  in  an  Action  between  Giggure  and  him  the  faid  Defendant ;  and  for 
this  Reafon  it  was  moved  in  Behalf  of  the  Plaintiff,  that  he  might  have  Leave  to  take  out  Exe- 
cution •  'tis  true,  the  Court  held  this  was  a  fatal  Variance,  and  that  the  Record  was  not  removed 

f  this     ,  rit  of  Error,  therefore  they  would  not  meddle  with  the  Execution ;  but  the  Record  was 
mended.     iS.dk.  Giggee/sCafe. 

(G) 

f 02  faults  in  Vex  fettle,  JMcaouip,  &c  anD  gjuogutcmg  in  mfer.'oj 

Courts  of  3HCCQ2D.     See  Falfe  'Judgment  per  totum.    Judgment.  (C)  8. 

1.  l~TpO   reverfe  a  Judgment  in  the  Court   of  Piepowders  in  Sturlridge-fair,   in  an  Action    in 
X     which  the   Plaintiff  declared  on  a  Contract  made  the  lafl  Fair,  and  there  was  no  Plaint 
then  entered,  neither  was  the  Defendant  amerced;  it  was  reverfed.     Dyer  132. 

2.  Error  of  a  Judgment  in  Lynn  Regis,  for  that  the  Court  was  held  before  the  Mayor  and  B.  G. 
and  two  other  capital  Burgeffes,  and  the  Parties  being  at  IfTue,  the  Caufe  was  tried,  and  a  Ver- 
dict for  the  Plaintiff,  and  that  the  faid  B.  G.  who  was  one  of  the  Judges,  wasalfo  one  of  the  Jury, 
and  for  this  Caufe  the  Judgment  was  reverf-d.     Cro.  Eliz-.  850.  Michel!  verfus  Woodrofe. 

3.  Error  of  a  Judgment  in  Ajfumpjit  in  Plimouth,  the  Error  affigned  was,  for  that  the  Stile  of 
the  Court  was  Burgas  Domiua  R.gnia,  Burgi  fui  de  Plimouth,  tent'  ibidem  apud  Guildhall,  co- 
ram B.  G.  majore  ejufdem  Burgi,  4  die  Januani,  &c.  and  did  not  fhew  by  what  Authority  the 
Court  was  held,  either  by  Prescription  or  Charter,  whereas  in  all  inferior  Courts,  their  Authority 
to  hold  Pleas  ought  to  be  (hewed;  this  was  adjudged  Error.  Cro.  Eliz,;  489.  Holman  verfus  Col- 
i  is.    Moor  422.  S.  C.     "trin.  2  Jac.  Teh.  46.  Monfe's  Cafe. 

4.  Error  to  reverfe  a  Judgment  in  Leicefter,  for  that  there  was  no  Plaint  in  the  Suit,  for  it  did 
not  fay  B.  B.  au.ritur  de  R.  VV.  but  only  that  the  Defendant  fummonitus  fait,  &c.  now  in  all  in- 
ferior Courts,  the  Plaint  is  in  Nature  of  an  original  Writ,  and  no  Procefs  can  iffue  without  it, 
for  which  Reafon  the  Judgment  was  reverfed.  1  Leon.  302.  Savage  verfus  Knight.  4  Lton.  78. 
S.  C.     2  Co.  261.  S.  C.    Palm.  449.  S.  C. 

5.  In  Replevin,  the  Defendant  avowed  for  Damage-feafant,  and  thereupon  they  were  at  Iflue, 
and  the  Caufe  was  tried  in  the  three  Weeks  Court  at  IVindfor,  and  found  for  the  Plaintifl: ;  the 
Error  affigned  by  the  Defendant  was,  that  the  Entry  of  the  Plaint  in  the  faid  Court  was  on  the 
feventh  Day  of  May,  and  the  I  laintiff  declared  for  the  Taking  his  Cattle  the  twenty-fifth  Day,  fo 
that  this  being  a  three  Weeks  Court,  the  Entry  of  the  Plaint  was  not  at  a  Court-Day,  as  it  ought, 
but  between  two  Court-Days,  for  there  are  not  three  Weeks  between  the  feventh  and  twenty-fifth 
of  May,  and  for  that  Caufe  the  Judgment  was  reverfed.     Godb.  266.  Brook  verfus  Gregory. 

6.  Trover,  &c.  was  brought  in  the  Court  of  the  Marjhalfea,  and  the  Trover  and  Converaon. 
were  laid  to  be  in  Soutlrjj.uk  tuithin  the  Verge  ;  there  was  a  Verdict  for  the  Plaintiff,  and  a 
Writ  of  Error  brought,  and  the  Error  affigned  was,  that  neither  of  the  Parties  were  of  the  Kings 
Houfhold  ;  adjudged,  that  if  the  Action  is  not  maintainable  there,  a  Writ  of  Error  will  lie  ;  two 
Judges  were  of  Opinion,  that  the  Action  did  lie,  Gawdy  doubted.  Muh.  39  Eliz,.  Cro.  Eliz,. 
502.  Baylijfe  verfus  Mnkton.    6  Rep.  20.  S.  P. 

7.  Error  to  reverfe  a  Judgment  in  Abington-Court,  for  that  the  faid  Court  is  mentioned  to  be  a  Bui  ft. 
he'd  before  the  Mayor  Jecundum  confuetudinem  Burgi,  &c.  and   it   doth  not  appear,    that   there  243.  S.C 
was  any  fuch  Cullom  there;  but  this  being  directly  againft  the  Record,  it  was  not  allowed.  2  Cro. 

359.  IVhiftler  verfus  Lee. 

8.  Error  to  reverfe  an  Amerciament  in  a  Court-Leet,  becaufe  it  was  unreafonable  ;  but  adjudged, 
that  after  an  Amerciament  is  once  affcered,  the  Writ  of  Moderata  mifericordia  doth  not  lie.  1  Bu.Jr. 
127.  Stubbs  verfus  Flower. 

9.  Error  of  a  Judgment  in  the  Court  of  Burton  on  T-rent,  becaufe  it  is  not  fhewn  in  the  Stile  of 
the  Court,  by  what  Authority  it  was  held,  either  by  Charter  or  Prescription,  and  that  it  was  held 

coram  Senefchallo  Ballroo,  without  fetting  forth  their   Names,  and  the  Judgment  was  reverfed  for  \v  Jones 
thefe  Reafons.     2  Cro.  184.  Jarret$  verfus  Cadwell.    2  Lutw.  1452.  Hargrave  verfus  Ward.  S.  P.    451.  S.P, 
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to  The  Declaration  in  an  inferior  Court  was,  &  unde  (the  Plaintiff)  per  B.  G.  Attornatim 
fuum'  leaving  out  the  Word  Dicit  after  a  Judgment  for  the  Plaintiff,  and  Error  brought,  the  Judg- 
ment' was  reverfed,   becaufe   this  Omiffion  was  Matter  of  Subftance.     i  Brown  96.    Feild  verfus 

Hunt.    Telv.  1  o  3 .  S-  C. 

II  The  Plaint  in  the  Court  in  Norwich  was,  that  the  Defendant  attachiatus  fuit,  &c.  the 
Plaintiff  had  a  Verdift,  and  upon  Error  brought,  this  was  affigned  for  Error,  that  there  was  no 
Summons,  for  it  was  attachiatus  fuit,  inftead  of  Summonitus  fuit,  &c.  adjudged,  that  this  was 
not  helped  by  the  Statute  18  Eliz,.  for  that  extends  to  original  Writs,  which  are  l'ued  out  of  Chan- 
cery, and  not  to  other  Procefs,  which  is  in  Nature  of  an  Original,  therefore  the  Want  of  Sum- 
mons in  this  Cafe  is  rhe  Want  of  fuch  an  Original,  which  is  not  helped  by  the  Statute,  and  fo  the 
Judgment  was  reverfed.     2  Cro.  108.  Pratt  verfus  Dixon. 

12.  Error  of  a  Judgment  in  an  inferior  Court,  and  the  Error  aligned  was,  for  that  the  firft 
Procefs  was  a  Capias,  'when  it  ought  to  have  been  a  Summons,  and  for  that  Reafon  the  Judgment 
was  reverfed.     2  Cro.  260.  Ward  verfus  Ellis. 

13.  Error  of  a  Judgment  in  Bri[lol,  in  an  Aftion  on  the  Cafe  for  Words,  where,  upon  Not 
guilty  pleaded,  the  PlVintiff  had  Judgment;  and  the  Error  affigned  was,  that  after  an  Attachment 
a  Capias  was  awarded  in  that  Action  for  the  fecond  Procefs,  whereas  no  Capias  lay  in  fuch  Adions 
till  the  Statute  19  H.J.  which  extends  to  thofe  Aftions  brought  in  the  Courts  at  Weflminfter,  and 
not  elfewhcre;  but  adjudged,  that  it  might  be  by  Cuftom  in  that  Town.  2  Cro.  222.  Tut  hill 
verbis  Milton.   Tel.  158.  S.  C. 

14.  Error  of  a  Judgment  in  AJfumpfit  in  Tewks  bury- Court,  where  the  Jury  gave  a  Verdict  for 
8  /.  Damages,  and  2  d.  Cofts  ;  and  the  Judgment  was  entered,  that  the  Plaintiff  fhould  recover 
his  Damac-es,  affefted  by  the  Jury,  to  8/.  and  alfo  20  s.  for  Cofls  de  incremento,  omitting  the  2d. 
riven  by  'the  Jury  for  Cofts,  and  for  that  Caufe  the  Judgment  was  reverfed.     Teh.  107.  Haines 

verfus  Guies. 

1  5.  Error  of  a  Judgment  obtained  in  the  Court  at  Ludlow,  in  a  popular  Aftion,  upon  the  Sta- 
tute 4  &  J  Mar.  cap.  5.  which  Court  is  a  Court  of  Record  ;  the  Errors  affigned  were,  that  by  the 
Statute  18  Eliz..  cap.  5.  the  Plaintiff  ought  to  have  fued  by  Original,  or  by  Information,  and  not 
by  Bill;  and  that  this  Judgment  was  not  obtained  in  fuch  a  Court  as  is  intended  by  the  Statute,  for 
the  Courts  of  Record  therein  mentioned  muft  be  the  Courts  at  Weftmmfier,  propter  excel/entiam, 
and  the  Information  ought  to  be  in  fuch  a  Court  where  the  Attorney  General  may  reply,  or  where 
he  can  attend,  and  that  fhall  be  only  at  Weflmmjler.     6  Rep.  20.  Gregory's  Cafe.  Moor  41 2.  S.  C. 

16.  Error  to  reverfe  a  Judgment  in  AJfumpfit,  in  a  Court  held  at  Leicefier,  becaufe  it  did  not 
appear  in  the  Stile  of  the  Court,  by  what  Authority  it  was  held,  whether  by  Cuftom  or  Letters 
Patents;  for  tho'  it  was  infifted,  that  they  may  take  Cognifance  of  their  own  Jurifdiction,  without 
being  inferted  in  the  Stile  of  the  Court ;  yet  that  was  adjudged,  that  they  ought  to  fhew  their 
Jurifdiftion.     2O0.493.  John/on  verfus  Underwood. 

17.  Error  of  a  Judgment  in  the  Court  at  Nottingham,  in  a  Plaint  of  Debt  levied  in  that  Court, 
for  that  the  Defendant  had  no  Addition,  it  was  thus :  Jf.  H.  H.  queritur  de  Wtllielmo  Pre/ion,  alias 
ditl'  W.  Preflon  de,  &c.  fo  that  the  Addition  came  after  the  Alias  ditl\  yet  the  Judgment  was  af- 
firmed, for  an  Addition  is  not  neceffary  to  a  Defendant  in  an  inferior  Court,  becaufe  Procefs  of 
Outlary  doth  not  lie  in  fuch  a  Court.     Moor  354.   preflon  verfus  Hinde. 

18.  Error  to  reverfe  a  Judgment  in  a  Court  of  Piepowders,  becaufe  in  the  Adjournment  it  was 
idem  dies  datus  eft,  when  it  fhould  be  eadem  hora  ;  but  adjudged  well  enough.     Moor  459. 

1 9.  Error  to  reverfe  a  Judgment  in  AJfumpfit  in  the  Borough  Court  of  Reading,  for  that  the  Cer- 
tificate was  Placita,  &c.  ad  Curiam  Domina  Regina  Burgi  fui  de  Reading  tent  per  confuetudinem  & 
liber  tat'  majori  &  Burgenfibus  conceffas,  &c.  without  faying  per  confuetudinem  ex  antiquo  ufitat', 
and  without  alledging  by  whom  their  Liberties  were  granted ;  and  this  was  adjudged  erroneous. 
Moor  601.  Smith  verfus  johnfon. 

20.  Error  of  a  Judgment  in  Lincoln,  the  Error  affigned  was,  that  the  Plaint  was,  In  placito  tranf- 
greffionis  fuper  cafum,  and  the  Declaration  was  in  Trefpafs  Vi  &  Armis :  Sed  per  Curiam,  'tis  all 
one  in  Erred;  then  it  was  objected,  that  the  Stile  of  the  Court  was  Curia  forinfeca  Civitatis  Lin- 

W.       C0/Wj  without  fhewing  whofe  Court  it  was :    Sed  per  Curiam,  'tis  faid  to  be  held,  *  coram  Majore 
Jones        £_  gaUj,jjSj  and  jt  appears  to  be  a  Court  of  Record,  and  fuch  Court  is  the  King's  Court.     1  Roll. 
March       &>/>.  334.    Oglethorp  verfus  Askue. 
47.  coram  T.  S.  W.  TV.  2c  R.  R.  Majore  6c  Ballivis  by  Prefiription,  not  good.    Thurfton  *.  Vincent. 

21.  Error  of  a  Judgment  in  Litchfield  againft  an  Heir,  who  pleaded  Riens  per  D  if  cent ;  the 
Plaintiff  replied  Aflets,  but  did  not  fay  in  what  Placey  or  that  the  AfTets  were  within  the  Jurif- 
diclion  of  the  Court,  but  the  Jury  found  Aflets,  and  gave  no  Cofts  and  Damages  to  the  Plaintiff; 
and  adjudged,  that  both  thefe  Matters  were  erroneous,  and  the  Judgment  was  reverfed.  2  Roll. 
Rep.  48.  Brown  verfus  Carrington. 

22.  Error  of  a  Judgment  in  C.B.  in  Replevin,  removed  out  of  the  Hundred-Court  by  Recor- 
dare,  and  no  Pledges  returned  upon  the  Plaint ;  but  this  being  at  the  Sheriff's  Peril,  it  was  held  no 
Error.     Cro.  Car.  431.  Tregofe  verfus  Wennell 

23.  Error  to  reverie  a  Judgment  in  Debt  in  an  inferior  Court,  for  that  the  Plaint  was  entered 
generally  in  placito  Debin,  fo  as  the  Defendant  cannot  know  what  is  demanded  ;  the  Judgment 
was  reverfed.     Hales  verfus  More.  Style  86. 
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24.  The  Stile  of  the  Court  was,  that  it  was  held  per  confttetudine?n  &  litems  patentes  ;  and 
this  was  held  to  be  Error ;  for  if  it  was  held  by  Cuftom,  and  afterwards  they  procured  a  Grant, 
the  Cuftom  is  gone.     Style  1 3 1    Tomkins  verfus  Jurdan. 

25.  Error  to  reverfea  Judgment  in  Rriftol  brought  againft  an  Executor,  upon  a  Cuftom  to  pay 
a  Debt  upon  a  concejjlt  folvere,  due  by  the  Teftator  on  a  fimple  Contract:;  fuch  a  Cuftom  hath 
been  allowed  againft  the  Party  who  made  the  Contract,  but  never  againft  an  Executor.  Sftyle 
IJ5-  "Trigg  verfus  Roberts. 

16.  The  Jury  in  affeffing  Damages  fay,  pro  mis'  &  cuflag'  omitting  the  Words  circa  feci  am  ex~ 
penditis,  and  fo  it  doth  not  appear  for  what  the  Cofts  and  Damages  were  affeffed  j  the  Judgment- 
was  rtverfed.     Style  164.  Crtble  verfus  Orchard. 

27.  The  iffue  was,  De  injuria  ftta  propria  abfque  tali  caufa,  and  the  Jury  found  the  Defendant 
not  guilty  generally ;  this  was  Error,  becaufe  it  was  not  a  direct  Finding  the  Iffue,  but  only  ar- 
gumentatively.     Style  167.  Hobbs  verfus  Blanchard. 

28.  The  Time  of  the  Judgment  and  the  Sum  recovered,  were  entered  in  Figures,  and  it  did 
not  appear,  that  the  Caufe  of  Action  did  arife  infra  jurifditlionem,  &c.  all  which  were  held  for 
Error.     Style  187.  Jenkinfon  verfus  Porter. 

29.  Error  of  a  Judgment  in  Debt  in  the  Court  at  Coventry,  by  nil  dicit;  the  Error  was,  for 
that  the  Continuance  was  taken  till  the  next  Court,  whereas  it  ought  to  have  been  on  a  Day  cer- 
tain ;  and  therefore  it  was  infifted,  that  this  was  a  Discontinuance ;  but  adjudged  no  Error,  be- 
caufe the  Court  was  feldom  held  at  a  certain  Time.     Cro.  Car.  184   Jejfon  verfus  Laxon. 

30.  The  iffue  was  tried  by  fix  Jurors  only,  in  an  Action  of  Debt  on  a  Bond  in  an  Inferior 
Court  in  Cornwall ;  and  tho'  it  was  fecundum  cons'  Cur,  which  was  held  by  Prefcription,  yec 
the  Judgment  was  reverfed  by  Writ  of  Error,  becaufe  the  Cuftom  was  void  againft  the  Common 
Law.     Cro.  Car.  188.  Tredymock  verfus  Penman. 

3 1  .The  Stile  of  the  Court  was,  Placitum  coram  J.  C.  Majore,  B.  G.  Recordatore,  &  J.  D.  &  R.  B« 
Aldermanis,  &c.  and  the  Plaint  entered  upon  the  Summons,  and  a  Noneft  inventus  was  returned, 
at  a  Court  held  before  J.  C.  the  Mayor,  and  J.  D.  and  R.  B.  Aldermen,  omitting  the  Recorder, 
and  this  was  affigned  for  Error,  but  not  allowed  ;  becaufe  the  Court  is  well  held  before  the  Mayor 
and  Aldermen,  without  the  Recorder,  who  may  be  prefent  at  one  Court,  and  not  at  another.  Cro. 
Car.  413.  Brian  verfus  Wykes. 

32.  The  Verdict  in  an  Action  for  Words  in  the  Court  at  Bath  was  for  the  Plaintiff,  but  en- 
tered for  the  Defendant ;  and  the  Entry  was,  Ideo  concejfum  eft  quod  querens  nil  capiat  per  Bil- 
lam,  it  fhould  have  been,  India  conjideratum  eft  ;  and  for  this  Caufe  it  was  reverfed.  Cro.  Car. 
319.  Slocomb's  Cafe.  1  Bulft.  125.  Fuller  verfus  Rigbthoufe,  S.  P.  Horn  verfus  Warden.  Latch 
83.5.  P. 

33.  In  Cafe,  there  was  a  Judgment  in  the  Palace-Court  at  Weftminfter,  and  the  Objection  to  it 
was,  that  the  Declaration  did  not  fet  forth,  that  it  was  infra  jurifditlionem  Palatii,  and  that  there 
was  not  fifteen  Days  for  the  Return  of  the  Ve.  fa.  but  adjudged  well  enough  j  for  the  Plaintiff  ai- 
ledged  the  Court  to  be  held  by  Letters  Patents,  and  in  fuch  Cafe  the  Ve.fa.  may  be  returned  withirl 
fifteen  Days,  tho'  it  cannot  be  fo  at  Common  Law.     Style  39.  More  field  verfus  Webb. 

34.  Error  of  a  Judgment  in  Debt  upon  a  Leafe  for  Years  brought  by  the  Affignee  of  the  Rever- 
fion  ;  one  Error  affigned  was,  for  that  the  Plaintiff  fet  forth  the  Court  to  be  held  by  Letters  Pa- 
tents, and  the  Procefs  awarded  fecundum  confuetudinem  Curia,  which  cannot  be  where  the  Court 
began  within  Time  of  Memory;  and  this  was  adjudged  erroneous,  Cro.  Car.  101.  Long  verfus  Ne- 
thercote.     See  Remainder.  (D)  13.  S.  C. 

35.  Error  of  a  Judgment  in  an  Inferior  Court ;  the  Error  affigned  was  in  a  Continuance,  which 
was  entered  ad  proximam  Curiam  16  die  Augufti,  &c.  when  in  Truth  the  Court  was  not  held  on 
that  Day  ;  befides  it  ought  to  be  ad  proximam  Curiam,  and  not  at  a  Day  certain.  24  Car.  Stile 
122.  Pimley  verfus  Robinfon,  and  97.  Pay  verfus  Paxtaffe,  S- P. 

36".  Cafe,  &c.  in  an  Inferior  Court,  &c.  after  a  Verdict  for  the  Plaintiff,  the  Judgment  waj 
reverfed,  becaufe  the  firft  Procefs  was  a  Capias.     Palm.  449.  Marget  verfus  Harvey. 

37.  Error  of  a  Judgment  in  the  Court  at  Hull,  wherein  the  Plaintiff  declared,  that  in  Confide- 
ration  the  Defendant  in  fuch  a  Place  infra  jurifditlionem  Curia,  had  promifed  to  pay  to  the  Plain- 
tiff fo  much  per  Yard ;  he  the  laid  Defendant  promifed  to  deliver  to  the  Plaintiff  fo  many  Yards 
of  Kerfey,  which  he  had  not  done,  and  the  Error  affigned  was,  that  the  Plaintiff  had  not  decla- 
red, that  the  Delivery  was  to  be  infra  jurifditlionem  Curia ;  and  for  this  Reafon  the  Judgment 
was  reverfed.     1  Vent.  2  Heely  verfus  Ward.     Sid.  65.  S.  C. 

38.  Error  of  a  Judgment  in  an  Action  of  Debt  on  a  Bond  given  in  Rippon  Court,  for  that  the 
the  Record  was,  affniet  damna  ultra  mifas  &  cuftagia  ad  1  o  1.  and  did  not  fay,  occafiorte  de- 
tentionis  debiti  Hints,  and  the  Judgment  was  quod  recuperet  damna  pradicT",  and  did  not  fay  per 
juratores  affefs'  ,  but  the  Judgment  was  affirmed.     1  Vent.  5.  Baines  verfus  Biggerfdale. 

39.  In  Falfe  Imprifonment,  &c.  the  Defendant  pleaded,  that  the  Caftle  and  Manor  of  St.  Bre~ 
vail  in  Com'  Gloucefter  was  aft  antient  Caftle  and  Manor,  &c.  and  prefcribed  to  have  a  Court 
there  every  three  Weeks,  to  be  held  before  the  Conftable  or  his  Deputy,  &  duobus  fetloribus, 
for  the  Trial  of  all  perfonal  Actions  ;  that  a  Plaint  was  levied  at  fuch  a  Court  held  there  before 
the  Deputy  and  two  Suitors,  &  diver fis  aliis  fetloribus,  &c.  and  that  Taliter  proceffum  fuit,  &c. 
that  the  Plaintiff  had  Judgment,  and  that  the  Defendant  was  taken  in  Execution,  &c.  and  upon 
Demurrer  to  this  Plea  the  Plaintiff  had  Judgment  for  two  Caufes  ;  firft,  becaufe  the  Record  in  *  £^<- 
the  Inferior  Court  was  recited  only  by*  Taliter  proceffum  fuit,  without  fetting  forth  the  Declara-  gIf  cont: 
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tion  and  Appearance,  &c.  the  next  Caufe  was,  becaufe  tire  Defendant  had  brought  himfelf  within 
the  Prefcription,  which  was,  to  have  a  Court  every  three  Weeks,  to  be  held  before  the  Con- 
ftable  or  his  Deputy,  and  two  Suitors  ;  and  the  Court  fet  forth  in  the  Plea,  that  it  was  not  only 
before  two  Suitors,  but  coram  diverfu  aliis  Jefyatoribus,  which  is  larger  than  the  Prefcription. 
2  Lutw.  Rep.  913.  Dennis  verfus  Rowls. 

40.  Trefpafs  upon  the  Cafe  brought  againft  the  Defendant  in  an  Inferior  Court  for  Spaying  a. 
Sow  inartificiallyj  and  upon  Demurrer  to  the  Declaration  the  Plaintiff  had  Judgment,  and 
a  \Vrit  of  Inquiry  of  Damages ;  and  upon  a  Writ  of  Falfe  Judgment  (when  it  fhould  have  been 
a  Writ  of  Error,  becaufe  upon  the  Pleading  it  appeared  to  be  a  Court  of  RecordJ  it  was  objected, 
that  upon  the  Demurrer  Day  was  given  ad proximam  Curiam,  without  mentioning  any  certain 
Day;  and  this  was  held  an  incurable  Fault.  2  Lutw.  951.  Bttfz,ard  verfus  Bull.  See  Juftifica- 
tion. '  (B)/>'.8.  18.     Cro.  Car.  284. 

41.  In  Trefpafs  for  taking  a  Gelding,  the  Defendant  juftified  by  Virtue  of  a  Judgment  obtain- 
ed in  an  Inferior  Court,  coram  feclatoribus,  (without  naming  them)  and  that  upon  a  Ft. fa.  on 
that  Judgment  he  took  the  Gelding ;  and  upon  Demurrer  this  Ilea  was  held  ill,  becaufe  the 
Names  of  the  Suitors,  before  whom  the  Court  was  held,  were  not  named  ;  befides,  'tis  not  al- 
ledged,  that  Plaint  was  levied,  &c.     a  Lu.w.  13  51.  Poplewell  verfus  Goflrng. 

4:.  In  Trefpafs,  the  Defendant  juftified  under  a  Judgment  in  a  Hundred  Court  held  by  Pre- 
fcription, and  thereupon  a  Levari  facias  was  awarded  againfl:  the  Goods  of  the  Plaintiff,  by 
Virtue  whereof  the  Defendant  took  them  ;  there  was  a  general  Demurrer  to  this  Plea,  but  no 
judgment  given.     2  Lutw.  1 3  <5p.  Simfjon  verfus  Merrils. 

43.  In  Trefpafs,  &c.  The  Defendant  juititied,  for  that  the  Earl  of  Newport  was  feifed  in  Fee 
of  the  Hundred  of  Stottesden,  and  that  King  Charles  the  Second,  by  Letters  Patents,  granted  to 
him  and  his  Heirs  a  Court  of  Record,  &c.  with  Power  to  make  Serjeants  at  Mace  to  execute 
all  Attachments  and  Procefs  iffuing  out  of  that  Court ;  then  he  fets  forth,  that  a  Plaint  was  le- 
vied there  againfl:  the  now  Plaintiff,  and  that  a  Precept  was  directed  to  the  Serjeant  at  Mace,  and 
to  John  Chetwyn,  to  attach  the  Goods,  &c  and  that  the  Precept  was  delivered  to  Chetwyn,  who 
by  Virtue  thereof  took  the  Goods  qua  eft  eadem  tranfgrejjio ,  &c.  and  upon  Demurrer  it  was  ad- 
judged, that  the  Plea  was  ill;  for  by  Virtue  of  this  Grant  all  Procefs  was  to  be  executed  by  the 
Serjeant  at  Mace  ;  but  here  the  Attachment  was  dire&ed  not  only  to  him,  but  to  another,  (viz,.) 
To  John  Chetwyn,  and  executed  by  him  alone,  which  is  not  purfuant  to  the  Power  given  by  this 
Grant.     2  Lutvi.  1461.  Selman  verfus  Perry. 

44.  Error  to  reverfe  a  judgment  in  the  Court  of  York  in  Debt,  for  that  there  was  a  Variance 
between  the  Count  and  Plaint,  for  that  was,  Ad  banc  Curiam  venit  &  queritur  de  placito  debitifu- 
per  demand'  14I.  and  the  Count  was  for  1  2  /.  but  it  was  faid,  that  the  certain  Sum  need  not  be 
mentioned  in  the  Plaint ;  and  fo  'tis  but  Surplufage.    1  Vent.  Billingham  verfus  Vavafor. 

45.  Error  to  reverfe  a  Judgment  in  the  Court  at  Warwick  in  an  AJfumpfit  upon  three  PromifTes, 
wherein  the  Jury  found  two  for  the  Plaintiff,  and  as  to  the  Third  Promife,  Non  AJfumpfit,  and 
Judgment  was  given  for  the  two  Promifes,  that  the  Plaintiff"  fhould  recover,  but  as  to  the  third 
there  was  no  Judgment;  it  fhould  have  been,  that  the  Plaintiff  be  amerced  pro  falfo  clamore,  or 
that  the  Defendant  eat  inde  fine  die  ;  and  this  was  affigned  for  Error,  and  fo  it  was  adjudged,  tho' 
it  was  infilled,  that  Judgment  might  be  affirmed  as  to  the  two  PromifTes,  and  reverfed  as  to  the 
other ;  but  the  Court  held  this  Judgment  altogether  imperfect.  1  Vent.  27,  30.  Gregory  verfus 
Eades.     See  Judgment.  (C)  per  totum. 

46.  Error  to  reverfe  a  Judgment  in  AJfitmpfii  in  an  Inferior  Court,  wherein  the  Plaintiff",  in 
Gonfideration  the  Defendant  would  folicite  a  Caufe  in  Chancery  for  him,  promifed  to  pay,  &c. 
the  Judgment  was  reverfed  for  want  of  Jurifdiftion  ;  and  becaufe  it  was  Defendens  in  mifericordia, 
when  it  fhould  be  capiatur.     1  Vent.  28.  Berkley  verfus  Paine. 

47.  Error  to  reverfe  a  Judgment  in  Hull,  for  that  the  Precept  to  the  Serjeant  at  Mace  for  re- 
turning the  Jury  was,  qui  nulla  affinitate  attingen,  when  it  fhould  be  attingunt  •  and  the  Entry 
was  ad  quern  diem  venerunt  the  Plaintiff*  and  Defendant,  when  it  fhould  be  Veniunt  ;  but  the 
Judgment  was  affirmed.  1  Vents  55.  Ely  verfus  Ward.     Sid.  438.  S.  C.     1  Mod.  32.  S.  C. 

48.  Writ  of  Error  upon  two  Judgments  in  an  Inferior  Court;  they  returned  two  Records,  but 
not  the  right  j  and  upon  Complaint  to  the  Court  it  appeared,  that  thofc  for  which  the  Plaintiff"  in 
Error  brought  this  Writ  were  not  determined;  for  there  were  Writs  of  Inquiry  of  Damages  in  both, 
but  no  Judgments  entered;  adjudged,  that  if  there  be  feveral  Judgments  between  the  fame  Par- 
ties, the  inferior  Court  may  return  which  Record  they  pleafe  ;  and  if  Judgment  is  given  in  thefe 
Courts  after  the  "Tefte  and  before  the  Return  of  the  Writ  of  Error,  the  Record  muff  be  removed* 
but  if  after  the  Writ  of  Error  is  returnable,  then  the  Writ  muft  be  returned  ;  but  in  this  Cafe 
after  the  Writ  of  Inquiry  was  returned  the  Plaintiff  ought  to  have  prayed  Judgment,  and  'tis  his 
Fault  if  he  did  not  fee  the  Judgment  entered.  1  Vent.  96.  Pridyard  verfus  Thomas,  1  Lev.  ^66. 
S.  C.     Rapm.  1 89.  S.  C. 

49.  Judgment  by  Default  in  an  Inferior  Court  was  reverfed,  for  that  the  Writ  of  Inquiry  of 
Damages  was  only  by  two  Jurors ;  'tis  true,  that  Writ  is  per  facr amentum  proborum  &  legal/ tint 
hominum,  and  doth  not  fay  duodecim,  as  a  Venire  ;  but  yet,  tho'  they  alledged  a  Cuftom  to  inquire 
by  two  Jurors,    adjudged,  there  cannot  be  lefs  than  twelve.     iVent.i\$. 

50.  The  Defendant  was  arretted  upon  a  Precept  to  the  Bailiff' of  a  Franchife,  who  took  Bail  for 
his  Appearance,  but  at  the  Day  the  Defendant  did  not  appear,  and  thereupon  Judgment  was  given 
agakiil  him  by  Default ;  and  now  a  Writ  of  Error  was  brought,  and  the  Error   affigned   was,  that 
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fuch  Judgment  ought  not  to  be  given  in  Perfonal  Actions  before  Appearance,  becaufe  there  can  be  no 
Default  till  there  is  an  Appearance;  that  giving  Bail  is  no  Appearance,  but  admitting  it  was  •  th 


Judgment  ought  to  be  entered  upon  Nil  dicit,  and  not  upon  defaltum  fecit  ;l  for  which  ReaVon  it 
was  adjudged  erroneous.     Sid.  16,  ^i.Burges  verfus  Pence. 

51.  Error  to  reverfe  a  Judgment  in  an  Ajjumpfn  in  an  Inferior  Court ;  for  that  the  Time  of  the 
Promife  let  forth  in  the  Declaration  was  in  Figures,  and  for  that  Caufe  the  Judgment  was  re- 
verfed.     Sid.  40.  Duckett  verfus  Bland. 

52.  Error  of  a  Judgment  in  the  Palace-Court  in  Affumpfit,  wherein  the  Plaintiff  declared  upon  1  Lev.  50; 
a  Promife  to  pay   him  fo  much  Money,  if  he  could  procure  for  the  Defendant  a  Leafe  of  fuck  a 

Hoitfi  r,i  Middle-Row  in  Hulborn,  and  did  not  fhew,  that  Holborn  was  within  the  Jurifdiftion  of 
the  Court  ;  and  for  that  Reafon  it  was  reverfed.  Sid.  6j.  Romfey  verfus  Atkinjon.  1  Lev.  96. 
Whitehead  verfus  Brown.  S.  P.     Raym.  75.  S.  C. 

53.  Error  to  reverfe  a  Judgment  in  the  City  of  Excefter,  for  thet  the  Venire  facias  was  return- 
able coram  Major e  &  Balltvis,  without  faying  Hie,  or  in  Curia;  and  this  appearing  upon  reading 
the  Record,  was  adjudged  Error, for  the  Writ  might  be  returned  in  a  Tavern.  Sid.  77.  Davis  v.  Pits. 

54.  Error  to  reverfe  a  Judgment  in  the  Palaee-Court,  where  the  Plaintiff  declared,  that  the  De- 
fendant was  indebted  to  him  apud  Southward  infra  jurifdiilionem  Cur',  &c.  in  fo  much  Money 
upon  a  Contrail  for  a  Cow  ;  the  Error  affigned  was,  that  it  did  not  appear,  that  the  Contract  was 
made  within  the  Juiifdiction,  but  only  that  he  was  indebted,  when  a  Debt  is  fo  every  where  J 
and  this  was  held  Error.     Sid.  87.  Godfrey  verfus  Saunders. 

55.  Error  to  reverfe  a  Judgment  in  the  Marfhal's   Court,   in  an  Action  on  the  Cafe,  wherein  iLev.  %\. 
the    Plaintiff  declared,  that  in  Confederation  he  had  promifed  the  Defendant   infra  jurifdiilionem 
Curia,  that  he  would  not  dijlurb  any  of  the  College  of  the  Englijh  Jefuits,  and  that  he  would  de- 
liver up  a  Bond  of  300  /.  to  the  Defendant,  in  which  fdme  of  the  faid  College  were  bound  to  him, 

the  Defendant  promifed  to  pay  the  faid  300/.  the  Defendant  pleaded,  that  the  Plaintiff  did  di- 
jlurb one  of  the  College,  upon  which  they  were  at  IfTue,  and  the  Evidence  was,  that  one  of  the 
College  was  arrefted  by  Procefs  out  of  B.  R.  at  the  Suit  of  the  Plaintiff,  who  demurred  upon  this 
Evidence,  for  that  the  Defendant  did  not  produce  the  very  Procefs,  which  being  Matter  of  Re- 
cord, could  not  be  tried  but  by  it  telf;  thereupon  the  Defendant  affigned  for  Error,  that  the  Cori- 
fideration  of  his  Promife  was  not  laid  within  the  Jurifdiftion  ;  for  fome  of  the  Jefuits  might  be 
fuedany  wherein  England,  which  that  Court  could  not  try  ;  befides,  the  laft  Part  of  the  Promife 
was  not  within  the  Jurifdiftion,  (viz,.)  the  Promife  to  deliver  up  the  Bond  ;  for  which  Reaforts 
the  Judgment  was  reverted.     Std.  105.  Brian  verfus  Fitzharris.     See  Evidence.    (D)23.£  C. 

5  6.  Error  to  reverfe  a  Judgment  in  Durham,  for  that  it  wasjdeo  conjideratum  efi,whhout  faying  per  Lev.  ioj. 
Curiam;  but  adjudged,that  tho'  this  is  Error  in  other  Inferior  Courts,yet'tis  not  fo  in  the  Courts  of  Coun- 
ties Palatine,  as  Durham  is,  nor  in  the  Courts  of  Wales.  Sid.  147.  Smith  v.  Smith.    See  Sid.  143.S.P. 

57.  Error  to  reverfe  a  Judgment  in  Excejler  in  art  Action  of  Debt  for  Rent,  in  which  the  Plain-  »  Lev. 
tiff  declared  upon  a  Leafe  made  in  Excejler  of  Lands  in  Topjham,  and  becaufe  it  did  not  appear  that  I0^- 

the  Lands  leafed  were  within  the  Jurifdiftion  of  the  Court,  the  Judgment  was  reverfed     £nd.  151.  *;,Cnt'  Z" 
Drake  verfus  Beer. 

58.  Error  to   reverfe  a  Judgment   in  Excejler  Court  in  an  Aftion  of  the   Cafe  for  fcandalous  1  Lev. 
Words  fpoken  of  the  Surveyor  of  the  Cuftoms  in  the  Port  of  Excefter  ;  the  Words  were  laid  to  be  *J3- 
fpoken  within  the  Jurifdiftion;  but  the  Error  affigned  was,   that    the  Port  of  Excefter  \v as  not 

laid  to  be  within  the  Jurifdiftion,  and  that  the  Plaintiff  laid  the  Word  to  be  fpoken  of  him  to 
defraud  the  King  of  his  Cuftoms  infra  Portu  Exon'  ;  but  adjudged,  that  fince  the  Matter  which 
is  aftionable  is  exprefly  laid  to  be  within  the  Jurifdiftion,  if  other  Matter  in  Aggravation  of  the 
Words  are  not  laid  fo,  yet  the  Declaration  is  good.  Sid.  342.  Corbin  verfds  Merfon  ;  they  relied 
on  Ireland  and  Blackwell's  Cafe. 

59.  The  Defendant  was  indifted  and  convifted  at  theSeffions,  for  fpeaking  fcandalous  Words  of 
the  Juftices  of  Peace,  and  upon  a  Writ  of  Error  brought,  the  Error  affigned  was,  Idea  wait  inde 

jurata,  when  it  ought  to  be,  Idea  pracept'  eft  Vic3  quod  Venire  faciat  12,  the  firft  being  the  Form 
in  the  Courts  at  Weftminfter,  and  the  other  the  Form  in  Inferior  Courts;  the  Judgment  was  re- 
verfed.    Sid.  364.  The  King  verfus  Knott. 

60.  Error  of  a  Judgment  in  Walling  ford  Court,  in  which  the  Plaintiff  declared,  that  the  Defen- 
dant being  indebted  to  him  at  Walling  ford,  for  Goods  fold  and  delivered  ;  but  did  not  lay  where  !/ 
the  Goods  were  fold  arid  delivered,  and  fo  may  not  be  within  the  Jurifdiftion  of  the  Court;  and 
for  this  Reafon  the  Judgment  was  reverfed.  1  Lev.  137.  Price  verfus  Hill.  1  Lev.  156.  Stone  verfus 
Waddington,  S.  P.    2  Lev.  87.  Hanftip  verfus  Codter,  S.  P. 

61.  Error  of  a  Judgment  in  the  Court  of  Lyme,  for  that  the  Venire  facias  was  per  quos  ret 
Veritas  melius  fire  poterit,  for  Sciri  ;  befides,  in  the  Entry  of  the  Jury,  'tis  qui  eleili,  &c.  & 
jurati  dicunt  fuper  facramentu',  omitting  ad  veritatem  de  infra  content  dicend\  and  for  thefe  Rea- 
fons  the  Judgment  was  reverfed;     2  Lev.  85.  Bedtngfield  verfus  Berrisford, 

62.  Error  of  a  Judgment  in  Excefter  Court,  where  the  Plaintiff  declared  on  twoPromifes,  (viz,.) 
on  an  Indebitatus  Ajjumpfit  and  Quantum  meruit ;  the  firft  he  alledged  to  be  infra  Jurifditlionem 
Curia  ;  but  the  Words  adtunc  &  ibidem  were  left  out  in  the  fecond  Promife  ;  and  for  this  Reafori 
the  Judgment  was  reverfed.     5  Mod.  78.  Cutmore  verfus  Tripe. 

63.  Error  of  a  Judgment  in  the  Palace-Court,  for  that  the  Jufy  ajfident  damiia,  &c.  inftead  of  1  SalL 
Ajfdunt ;  it  fhould  have  been  in  the  preterit  Tenfe,   and  therefore '  recuperaret  damna,  infiead  of  328. 
recuperat,  hath  been  adjudged  ill ;  but  it  was  rttled,  that  Ajfident  is  the  proper  Word,  for  it  comes  Fal>eA 
from  the  Verb  afjideo,  which  is  to  affefs.    5  Mod.  523.  Redwood  verftts  Covxtrd.  64.  Writ  tin**A)  ^ 
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64.  Writ  of  Error  of  a  Judgment  in  an  Aftion  of  Debt  on  a  Bond  in  the  Court  at  Brifiol,  held 
fecundum  legem  mercatori am  fecundum  confuetudinem  Civrtat'  prad' tempore  at  jus,  and  this  was  be- 
fore the  Sheiiffs,  &c.  of  Hnfto I ;  the  Error  affigned  was,  that  a  Court  fecundum  legem  mercatoriam 
could  not   be  held   before   the  Sheriff,  but  before   the  Mayor  of  the  Staple  only,  and  in   Matters 
1  Cro.    coritern'mg  Staple-Tranfaftions;  but  adjudged,  that  it  being  *  fecundum  confuetudinem  Civitatis,  'tis 
S.  P.  well  enough.     Mod.  Cafes  61.  Evans  verfus  Roberts. 

Saund.87,  65  Indebitatus  Affiimpfit  infra  jurifdi&ionem  Curia,  for  Wares  fold  and  delivered;  there  was  a 
V  "  Verdict  and  Judgment  for  the  Plaintiff  in  the  Court  of  Carlifle,  and  upon  a  Writ  of  Error  brought, 
*  W.Jon,  the  Error  affigned  was,  that  'twas  not  alledged,  that  the  Wares  were  fold  *  infra  jurifdichoneni) 
451.  Hub-  for  'tis  upon'that  Contract  on  which  the  AJJumpftt  rifes  ;  the  Judgment  was  reverfed.  T.Jones 
bias  Cafe.  ,30#  fpgjlis  V€rfus  Squire. 

T.  Jones  66-  In  Falfe  Judgment,  the  Defendant  juftified  by  Virtue  of  a  Capias  directed  to  him  out  of 
14,  215.  an  Inferior  Court,  &c.  and  upon  Demurrer  to  this  Ilea,  it  was  objected,  that  it  was  ill,  becaufe 
5.  C.  the  Defendant  did  not  fhew,  that  a  Summons  fir  ft  iffued  againft  the  Plaintiff,  and  Inferior  Courts 
cannot  award  a  Capias  before  a  Summons ;  for  which  Reafon  the  Plaintiff  had  Judgment ;  'tis  true 
this  Matter  is  not  affignable  for  Error  in  a  Writ  of  Error  brought,  becaufe  'tis  only  a  Fault  in  the 
Procefs,  and  'tis  aided  by  Appearance;  but  Falfe  Imprifonment  lies,  and  the  Officer  cannot  juftify 
as  thofe  may  for  executing  Procefs  out  of  the  Courts  at  IVtftminfier ;  for  in  fuch  Cafe  a  Sheriff  may 
juftify  the  Arreft  upon  a  Capias,  without  an  Original.  1  Vent.  220.  Read  verfus  Wilmott.  1  Mod.  81. 
S.  P. 

67.  Cafe,e£-c.for  fuing  him  in  an  Inferior  Court,  for  a  Caufe  arifing  out  of  their  Jurifdiftion  ;  upon 
Not  guilty  pleaded  the  Plaintiff  had  a  Verdift  ;  and  in  Arreft  of  Judgment  it  was  infifted,  that  the 
Declaration  was  ill,  becaufe  the  Plaintiff  did  not  fet  forth,  that  the  Defendant  did  know  that  they 
had  no  Jurifdiction  ;  but  adjudged,  that  the  Plaintiff  ought  to  have  Recompence  for  the  Injury 
done,  for  he  might  be  compelled  to  put  in  Bail,  where  Bail  by  Law  is  not  required  above.  1  Vent. 
369.  Hodfon  verfus  Read. 

68.  It  cannot  be  affigned  for  Error  in  Fail,  that  the  Caufe  of  the  Aftion  did  arife  without  rhe 
Jurifdiftion,  &c.  neither  is  the  Officer  punifhable  who  executes  fuch  Procefs  ;  but  an  Action  lies 
againft  the  Party  for  fuing  in  an  Inferior  Court,  when  the  Caufe  of  Aftion  did  arife  without  their 
Jurifdiftion.     1  Vent.  369.  Copper  verfus  Co-wper,  cited  in  the  Cafe  of  Hodfon  and  Cook. 

69.  In  Debt  upon  a  Record  in  an  Inferior  Court,  if  the  Defendant  plead  Nul  tiel Record,  they 
certify  only  Tenor  em  Recordi,  and  grant  Execution  afterwards.     iVent.  212. 

aLev.87.      y0-  Error  of  a  Judgment  in  the  Court  at  Coventry,  wherein   the  Plaintiff  declared,  that   the 

5,c°  Defendant  being  indebted  to  him  infra  jurifdittionem  Curia  pro  diverjis  mercimoniis  &  bonis  ad- 

tunc  venditis  &  deliberatis  did  then  and  there  promife  to  pay  ;  after  a  Verdift  for  the  Plaintiff  the 

Error  affigned  was,   that  the  Plaintiff  did  not  alledge   the  Goods  were  fold  infra  Jurifditlionem 

Curia;  the  Judgment  was  reverfed.     1  Vent.  243.  Hanjlap  verfus  Cater. 

Raym.  yI#  Error  of  a  Judgment  in  Dower  given  in  New-Caftle  ;  the  Error  affigned  was,    becaufe  the 

~  L       8  Proceed'ngs  were  by  Plaint,  without  Writ  Original,  and  no  fpecial  Cuftom  alledged  to  maintain  it, 

3  q   '    '  and  Pleas  of  Freehold  cannot  be  held  without  Writ,  and  this  was  held  Error.     1  Vent.  267.  Lo- 

max  verfus  Armorer.     See  3  Cro.  101. 

72.  In  Trefpafs,  &c.  the  Defendant  juftified  under  a  Plaint  in  the  County-Court  for  a  Debt  of 
39  s.  11  d.  and  that  taliter  proceffum  fait,  that  T.  P.  the  Plaintiff  in  that  Plaint  recovered,  &c. 
and  thereupon,  quoddam  praceptum  emanavn  out  of  that  Court,  &c.  and  upon  Demurrer  to  this 
Plea  it  was  held  ill,  becaufe  the  Judgment  was  pleaded  in  an  Inferior  Court,  not  being  a  Court 
of  Record,  with  a  taliter  proceffum  fuit,  when  the  Proceeding  fhould  be  fet  at  Large;  befides, 'tis 
not  fet  foith,  that  the  Debt  did  arife  within  the  Jurifdiftion  of  the  Court,  neither  did  it  appear 
that  the  Pracept  was  awarded  by  the  Court;  for  it  fhould  be  quoddam  praceptum  direfl'  fuit  per 
prafu'  Curiam,  &c.     2  Vent.  1 00.  Pinager  verfus  Gale. 

73.  Error  to  reverfe  a  Judgment  given  in  the  Court  of  Hull,  wherein  the  Plaintiff  declared, 
that  there  being  a  Difcoui  fe  between  him  and  the  Defendant,  concerning  an  Houfe  at  Hull-Bridge^ 
which  the  Plaintiff  had  fold  to  him,  and  the  Purchafe-Money  not  being  paid,  and  the  Defendant 
being  unable  to  pay  it,  in  Confederation  the  Plaintiff  would  releafe  the  Debt,  the  Defendant  pro- 
mifed  to  deliver  up  the  Poffeflion  of  the  Houfe,  &c.  by  a  certain  Day,  which  he  had  not  done 
licet  fapius  requifitus  ;  the  Error  affigned  was,  that  the  Plaintiff  did  not  alledge  the  Houfe  to  be 
fituate  within  the  Jurifdiftion  of  the  Court,  for  the  Performance  of  the  Promife  muftbe  within  the 
Jurifdiftion  as  well  as  the  Making  the  Promife ;  and  Twifden  ] uftice,  was  of  that  Opinion,  but 
Keyling  contra ;  then  it  was  objected,  that  here  was  no  Special  Requeft  laid,  which  ought  to  be 
done,  becaufe  to  deliver  up  PofTeffion  of  an  Houfe  was  a  Collateral  Thing;  but  adjudged,  that 
this  being  to  be  done  at  a  certain  Time,  the  general  Allegation,  licet  fapius  requifitus,  isfufficient  • 
but  if  no  certain  Time  had  been  fet,  he  would  have  Time  during  Life,  unlefs  hafrened  by  a  Spe- 
cial Requeft.   1  Vent.  71.  Bernard  verfus  Bernard.     1  Lev.  289.  S.  C. 

74.  Error  of  a  Judgment  in  an  Indebitatus  Affumpfu  in  the  Court  of  Marlborough,  for  that  it 
was  faid  to  be  held  coram  Majore  &  Burgenfebus  Burgi  prad',  fecundum  confuetudinem  Burgi  eiuf- 
dem  a  tempore  quo,  &c.  and  the  Name  of  the  Mayor  was  omitted  ;  and  for  this  Caufe  the  Judg- 
ment was  reverfed.     Raym.  395.  Dumford  verfus  Lifi.    See  J  arret  verbis  Caldewell.  S.P. 

75.  Error  of  a  Judgment  in  a  Scire  facias  upon  a  Recognifance  againft  the  Bail  in  the  Court 
of  Boflon,  and  that  Court  not  only  certified  the  Judgment  upon  the  Sci.fa.  but  alfo  the  Judgment 
in  the  Principal  Aftion,  and  the  Proceedings  thereon,  and  this  was  held  good ;  for  if  they  fhou'd 

1  certify 


Error. 

certify  only  the  Judgment  upon  the  Sci.fa.  this  Court  might  not  underftand  it,  becaufe  in  infe- 
rior Courts  theie  are  not  feveral  Rolls  to  enter  the  Judgments  for  the  Principal,  and  another  for 
the  Bail,  and  another  for  the  Sci.fa.  but  all  are  entered  in  one  Book,  and  never  at  large,  but  when 
a  Writ  of  Error  is  brought,  and  then  they  make  up  a  whole  Record.  Raym.  43 1.  John/on  v.  Tayler. 
7<5.  Upon  a  Writ  of  Error  of  a  Judgment  in  the  Court  of  Berwick,  the  Proceeding  were  re- 
turned in  Englijh;  adjudged,  that  B.  R.  is  to  take  Notice  of  the  particular  Eaws  and^Cuftoms  of 
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wife  the  Court  is  not  to  take  Notice  of  it;  but  upon  a  Writ  of  Error  the  Court  takes  Notice  of 
the  Cuftom  of  inferior  Courts.     1  Salk.  269.  Redbam  verfus  Waters. 

77.  Error  of  a  Judgment  in  Briftol,  in  an  Aftion  of  Debt  on  a  Bond;  the  Objeftions  were, 
that  the  Stile  of  the  Court  is  laid  to  befecundum  legem  mercatoriam,  that  the  Dies  datus  eft  parti- 
bus  prad'  is  not  alledged  to  be  per  Curiam  datus,  that  the  Certiorari  was  awarded  to  the  Sheriff  of 
the  County  o/Briftol,  and  the  Record  was  returned  by  the  Sheriff  of  Briftol,  but  none  of  thefe  Ob- 
jections were  allowed ;  flrft,  becaufe  a  Court  may  be  held  per  legem  mercatoriam,  and  yet  not  a 
Court  of  Staple,  that  a  dies  datus  muft  be  given  by  the  Court,  tho'  it  may  be  prece  partium;  'tis 
true,  where  an  Award  of  Procefs  or  Judgment  is  alledged,  it  muft  be  faid  per  Curiam,  but  z  dies 
Datus  need  not;  and  laftly,  the  Court  takes  Notice  of  Sheriffs  of  Counties,  that  the  Sheriff  is  their 
Officer,  and  that  they  award  Procefs  to  him  every  Day.     1  Salk.  265.  Gibbons  verfus  Roberts. 

78.  Error  of  a  Judgment  in  an  inferior  Court,  where  the  Judgment  was  given  upon  a  Demurrer 
to  the  Plea,  and  the  Entry  was,  Iden  confideratum  eft,  &c.  omitting  &  quia  videtur  Curia  hie  qtrod 
plaatum  prad'  prafai  Defendentis  minus  fufficien  in  lege  exiftit,  which  is  erroneous,  becaufe  upon 
a  Demurrer  joined,  the  Court  ought  flrft  to  determine  the  Matter  in  Law,  whether  'tis  fufficient, 
or  not,  before  they  give  Judgment.     1  Salk.  402.  Attwood  verfus  Burr. 

79.  Error  of  a  judgment  in  the  Palace-Court,  in  an  Action  on  the  Cafe,  wherein  the  Plaintiff  Mod.Ca- 
declared,  that  on  fuch  a  Day,  Parifh,  and  County,  he  delivered  to  the  Defendant  (being  an  Inn-  fes  "*• 
keeper)  a  Gelding,  fafely  to  be  kept  in  the  Inn,  and  that  he  fuffered  it  to  be  taken  out  of  the  Stable 

and  ridfo  immoderately,  that  it  was  fpoiled:  The  Plaintiff  had  a  Verdift  and  Judgment ;  and  upon 
a  Writ  of  Error  brought,  it  was  objected,  that  it  did  not  appear  that  the  Riding  was  within  the 
furijdiilion  of  the  Court ;  adjudged,  that  every  Part  of  the  *  Gift  of  an  Action  in  an  inferior  Court  *  1  Cro. 
muft  appear  to  be  within  their  Jurifdiclion ;  but  Matters  which  are  inferted  to  aggravate  Damages,  570. 
need  not;  now,  in  the  principal  Cafe,  the  NegleEl  of  the  Defendant  in  not  keeping  the  Horfe  fafe,  J°nes448. 
is  the  Gift  of  the  Action,  and  the  Taking  him  out  of  the  Stable  and  Riding  him  immoderately,  is  I^Saund* 
a  fubfequent  Wrong,  and  a  Meafure  only  of  the  Damages;  the  Judgment  was  affirmed.     1  Salk.  ?2* 
404-  Stannian  verfus  Davis. 

80.  Error  of  a  Judgment  in  an  inferior  Court  in  an  A&ion  on  the  Cafe,  wherein  the  Plaintiff 
laid  his  Damages  to  30  /.  there  was  a  Verdict  for  the  Plaintiff;  and  now  the  Exceptions  were,  that 

'ris  not  faid  the  Jurors  were  elefti  ad  triand',  &c.  befides,  the  Damages  are  laid  to  be  to  *  30  /.  *  2  Mod. 
whereas,  if  above  40/.  all  is  coram  non  judice,  and  for  thefe  Reafons  the  Judgment  was  reverfed.  206.  S.P. 
2  Mod.  1 01.  Rider  verfus  Bradley. 

81.  Error  of  a  Judgment  in  the  Palace-Court,  for  that  the  Plaint  was  at  the  Suit  of  IV.  R.  gene-  1  Salk. 
rally,  and  the  Declaration  was  at   the  Suit  of  IV.  R.  Executor,  &c.  fo  that  the  Plaint  was  in  his  l6<5- 
own  Right,  and  the  Declaration  was  as  Executor;  adjudged,  that  if  this  Variance  had  been  in  a  Farr,I03« 
Record  certified  from  the  C.  B.  (viz,.)  between  the  Original  and  the  Declaration,  where  the  Ori- 
ginal is  only  a  Recital,  the  Party  might  alledge  Diminution,  and  have  the  right  Original  certified, 

but  no  Diminution  can  be  alledged  of  a  Record  cenified  out  of  an  inferior  Court,  fo  that  this  Vari- 
ance is  fatal;  for  Want  of  Plaint  in  an  inferior  Court,  is  like  Want  of  an  Original  in  a  fuperior 
Court;  but  probably  this  had  been  cured  by  a  Verdict:.     Mod.Cafes  149.   H.de  verfus  Claro. 

(H) 

to  rebcrfc  gittogmnug  gt'tien  in  Ireland,  mb  of  ot&cr  patters  concern:* 

ilig;  Ireland. 

1.  T  "|Pon  a  Writ  of  Error  to  reverfe  a  Judgment  in  Ireland,  the  Record  it  felf  remains  there,  and  Rep°8J. 
\JL   a  Tranfcript  thereof  is  fent  hither.     2  Bui  ft.  118.  Tayler  verfus  Terry.    Palm.  1.  S.  P.  s.  P.' 

2.  Whereupon  a  Writ  of  Error  brought  in  B.R.  to  reverfe  a  Judgment  given  in  Ireland,  and 

'tis  reverfed,  there  muft  be  a  Writ  directed  to  the  Chief  Judice  in  Ireland  to  reverfe  it,  command-  *  2  Roll, 
ing  him  to  award  Execution,  fo  that  it  cannot  be  *  reverfed  by  the  Court  here,  but  there.     Cro.  Rep.  8i. 
Car.  368.  Mukarry  verfus  Eyre.  S.  P. 

3.  Judgment  was  given  in  the  C.  B.  in  Ireland,  and  upon  a  Writ  of  Error  in  B.  R.  there,  the 
Judgment  was  affirmed:  and  now  a  Writ  of  Error  was  brought  in  B.  R.  here,  and  the  Error  af- 
ligned  was,  becaufe  the  Writ  of  Error  to  the  C.  B.  in  Ireland  was  directed  Roberto  Booth  Miltti  t> 
Sociis  fuis,  &c.  and  the  Judgment  certified  to  the  King's  Bench  there,  appeared  to  be  in  an  Action 
commenced  in  the  Time  of  Sir  R.  Smith,  who  died,  and  Sir  R.  Booth  was  made  Chief  Jufti.ce  before 
Judgment  was  given;  adjudged,  that  the  Record  was  not  well  removed  into  the  Kings  Bench 

there, 
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there,  fo  the  Affirmance  of  the  Judgment  there  was  reverfed,  i  Vent.  zc6.  Fitzgerald  verfus  Mar- 
(hall.    1  Mod.  90.  S.  C. 

4.  Writ  of  Error  to  reverfe  a  Judgment  given  in  Ireland,  it  was  held,  that  a  Day  ought  to  be 
given  to  the  Plaintiff  by  Rule  of  Court  to  affign  Errors,  or  elfe  to  be  nonfuit,  becaufe  the  Defen- 
dant cannot  have  a  Set.  fa.  into  Ireland.     1  Vent.  53.  Dyer  76.    2  Bulfl.  118.  S.  P. 

5.  Error  to  reverfe  a  Judgment  in  B.  R.  in  Ireland,  on  a  Writ  of  Error  on  a  Judgment  in  C.  B. 
there,  which  was  affirmed  in  B.  R.  there,  and  Cofts  awarded  to  the  Defendant  in  Error;  and  the 
Error  affigned  here  was,  that  Cofts  ought  not  to  be  awarded  upon  fuch  Affirmance,  becaufe  our 
Statute  which  gives  fuch  Cofts  doth  not  extend  to  Actions  there;  adjudged,  that  the  Judgment  in 
B.  R.  in  Ireland  be  reverfed,  quoad  the  Cofts  only.     Sid,  357.  Exham  verfus  Comers. 

%  Mod.         6.  Eeafe  for  Years  of  Lands  in  Ireland,  in  which  the  Leflee  covenanted  to  pay  the  Rent  in  Lon- 
336.  don,  the  Leffor  affigned  the  Reverfion,  and  the  Affignee  brought  an  Action  of  Covenant  in  L 

for  the  Rent;  the  Defendant  pleaded,  that  the  Lands  lay  in  Ireland,  and  upon  Demurrer  to  this 

*  .See        Plea  it  was  adjudged  good,  becaufe  'tis  a  *  local  Covenant  and  adheres  to  the  land,  that  the  Leffor 

Tlmrsby   himfelf  could  not  have  brought  fuch  Action  in  England,  and  the  Statute  transfers  it  to  the  Affignee 

*.  Plant.    in  the  fame   Manner  as  the  Leffor  had  it.     J  Sulk.  80.  Barker  verfus  Darner.     See  Shower  Rep. 

1 5?  1 .  S.  C. 

7.  Error  of  a  Judgment  in  Ejectment  in  Ireland,  for  that  one  of  the  Parcels  in  the  Declaration 
was  called  a  Knsave  of  Land,  which  is  an  infenfible  Word,  but  the  Chief  Juftice  of  B.  R.  in  Ire- 
land certified,  that  it  was  well  known  there      Mod.  Cafes  140.  Haines  verfus  Hancock. 
5  Mori.  g.  Upon  a  Writ  of  Error   in  B.  R  of  a  Judgment  in  Ireland,  it  was  affirmed  here,  and  Cods 

42I>  taxed,  and  a  Ca.  fa.  out  of  B.  R.  here,  directed  to  the  proper  Sheriff  in  Ireland,  to  take  the  Defen- 

dant; but  upon  Motion  this  Execution  was  fet  afide,  becaufe  there  can  be  no  fuch  Writ ;  for  upon 
the  Affirmance  of  the  Judgment,  the  Courfe  is  to  have  a  Writ,  reciting  all  the  Proceedings  here, 
and  directed  to  the  Judges  of  B.  R.  in  Ireland,  requiring  them  to  iiTue  Procefs  of  Execution. 
1  Salk.  321.  Coot  verfus  Lynch. 

(I) 

tfoj  faults  in  ttexbittg. 
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HE  Entry  in  the  Record  was,  ad  quern  diem  fuch  of  the  principal  Panel  (naming  them) 
veniunt  &  jurati  exifiunt,  and  becaufe  the  reft  did  not  appear,  B.G.  and  R.  R.  de  novo 
apponuntar  qui  ad  ventatem  de  infra  content'  eleEli,  triari  jurati  duunt  fuper  facrara  fuum,  omit- 
ting thefe  Words  (final  cum  aliis  juratorilus  prius  impanellat')  fo  that  this  was  the  Verdict  of 
the  "Tales  only,  and  this  was  held  to  be  Error.     2  Cro. '207.  Kempton  verfus  Bartell. 

2.  In  Trefpafs,  &c.  the  Plaintiff  had  a  Verdict,  and  upon  a  Writ  of  Error  brought  by  the  Defen- 
dant, he  affigned  for  Error,  that  the  Plaintiff  had  declared  to  his  Damage  of  40/.  and  that  the  Da- 
mages afTefied  by  the  Jury  were  35  /.  and  Colts  encieafed  by  the  Court  were  6 1,  in  all  41  /.  fo 
that  he  had  recovered  more  than  for  what  he  declared,  for  that  was  but  for  40  /.  but  adjudqed, 
that  the  Damages  affeffed  by  the  Jury  being  lefs  than  for  what  the  Plaintiff  had  declared,  tho' the 
"oftci  Cofls  amount  to  more,  'tis  not  material.  Cro.  Eliz,.%66.  Comb  verfus  Carew.  Poftea  Ve.  fa.  (A)  4. 
3.  S.C.      S.  C.    Teh.  70.   *  Vale  verfus  Eagles.  S.  P. 

2  Cro.  3.  Eirorof  a  Judgment  in  Afumpfet,  the  Error  affigned  was,  for  that  the  Plaintiff  had  declared 

69.  S.C.  ad  damnum  10/.  and  the  Jury  gave  him  10/.  Damages,  and  13  s.  qd.  for  Cofts,  which  is  more 
than  what  he  had  declared  for,  but  adjudged  no  Error;  'tis  true,  if  they  had  found  more  Damages 
than  for  what  the  Plaintiff  had  declared,  that  would  have  been  erroneous ;  but  if  they  had  found 
?nore  Cofts  than  the  Damages  had  amounted  too,  it  had  been  otherwife,  for  it  may  be,  that  the 
Cofts  of  Suit  long  depending  might  exceed  the  Damages  laid  in  the  Declaration.  Vale  verfus  Eagles. 
Teh.  70.  S.  C. 

(K) 
iffDJ  f  atittS  I'll  Executions. 

I.  QO  fa.  againft  B.C.  the  Sheriff  returned  Iff,  S.  Tertenant  of  all  the  lands,  &c.  qua  fuerunt 
O  prad.  B.  G.  and  thereupon  Judgment  was  given,  that  the  Plaintiff  fhould  have  Execution 
againft  the  faid  W.  S.  and  he  prayed  an  Elegit,  which  was  entered  on  the  Roll,  Elegit  fibi  liber. in 
nudietatem  of  all  the  Lands  in  the  County  of  B.  omitting  (qua  fuerunt  prad"1  B.  G.)  and  for  this 
Caufe  the  Judgment  was  reverfed  quoad  execution! s  adjudications  upon  the  Elegit,  yet  the  Ele- 
git it  felf,  and  the  Return  was  well.     Hob.  90.  Ker  verfus  Owen. 

1.  The  Plaintiff  had  a  Judgment  for  400  /.  and  by  Virtue  of  a  F/.fa  he  levied  100/.  Part  of 
the  Debt,  which  appeared  upon  the  Return  of  the  Writ ;  afterwards  he  took  out  a  Ca.fa.  againft 
the  Defendant,  for  the  whole  4C0  /.  upon  which  he  was  outlawed  ;  and  on  a  Writ  of  Error  brought 
.he  affigned  for  Error,  that  400  /.  was  not  leviable,  becaufe  100/.  Part  of  the  Debt,  was  paid,'  as 
appeared  uporl  Record,  ioy  which  Rcaibn  the  Judgment  to  have  Execution  was  reverfed.  Moor 
598.  JVel/s  verfus  Denny. 

4  (L)  fm 
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tfoj  faults;  in  3Jnta'ctment0. 

1.  TNdiftment  at  Hicks's  Hall  againft  the  Defendant,  for  Speaking  Scandalous  Words  of  the  Lord 
L  Fairfax,  was  held  good,  the  Words  tending  to  the  Breach  of  the  Peace;  and  he  being  con- 
victed, a  Writ  of  Error  was  brought,  and  the  Exception  was,  (viz,.)  Juratores  jurat'  chili,  &c. 
ad  veritatem  dicunt,  it  fhould  be  ad  veritatem  dicend',  fuper  facram'  fuum  dicunt.  Style  244.  WtU 
liana's  Cafe,  it  was  reverfed. 

2.  Error  of  a  Judgment  upon  an  Indictment  for  common  Barretry,  becaufe  it  was  Ideo  in  mi'at 
when  it  ought  to  be  quod  capiatur,  the  Defendant  being  fined  ;  but  if  he  is  prefent  in  Court,  and 
the  Entry  is  Ideo  remittitur  Gaola  &  in  mi  a,  there  'tis  but  Surplusage,  and  fhall  be  rejected.  Cro. 
Car.  248.  Chapman's  Cafe. 

3.  Error  to  reverfe  a  Judgment  in  an  Indictment  for  Barretry,  for  that  the  Judgment  was,  that 
the  Defendant  fhall  be  fined  100/.  &  ulterius  that  he  be  of  the  Good  Behaviour,  but  did  not  fay 
how  long ;  adjudged,  that  as  this  is  entered,  the  Ulterius  is  no  Part  of  the  Judgment,  for  'tis  [//- 
terius  ordinatum  eft;  but  if  it  had  been  Part  of  the  Judgment,  it  had  been  void  for  the  lncertainty, 
how  long  he  fhould  be  of  the  Good  Behaviour.     Sid.  2 1 4.  The  King  verfus  Rainer. 

4.  Error  to  reverfe  a  Judgment  in  an  Indictment  for  a  Libel,  (viz,.)  You  are  dejired  to  bewail  the 
Sodomy,  Wickedness,  &c.  that  is  of  late  broken  out  in  this  formerly  well-governed  City,  die.  which  go 
unpunijh'd  by  the  Magiflrate ;  he  was  convicted  at  the  Seilions  in  Excefter,  upon  his  own  Confef- 
fion,  and  fined  100  /.  the  Error  affigned  was,  that  it  was  not  any  Offence,  for  tho'  he  faid  that 
Wickednefs  was  unpunifhed  by  the  Magiflrate,  yet  he  did  not  fay  that  the  Migiftrate  knew  it;  then 
as  to  the  Judgment,  'tis  quod  folvet  100/.  it  fhould  be  Jo  hit ;  the  firfl  Exception  was  over-ruled, 
and  as  to  the  Judgment,  if  'tis  Faulty,  yet  the  Indictment  fhall  ftand,  and  a  new  Judgment  (hall 
be  given  and  entered.     Sid.  219.  ihe  King  verfus  Pymm. 

5.  Indictment  in  London  for  feducing  the  Profecutor  into  an  ill  Houfe,  and  cheating  him  of  300/.  sid.  20S, 
which  being  brought  into  B.  R.  by  Certiorari,  the  Defendant  was  convicted,  and  afterwards  brought 

a  Writ  of  Error  in  the  fame  Court,  it  was  objected,  that  it  would  not  lie  upon  a  judgment  given 
by  themfelves ;  but  adjudged,  that  it  might  in  criminal  Cafes,  but  not  in  Civil,  unlets  it  be  for  Er- 
rors in  Fact  triable  by  a  Jury.     1  Lev.  149.  ComhilTs  Cafe. 

(M) 

€0  reberfe  f  im$  auD  ffiecofcerieg. 

r.  "T^Enant  in  Tail  died  feifed,  leaving  Iffue  two  Sons,  the  eldeft  Son  levied  a  Fine  of  the  Lands, 
1  and  afterwards  levied  another  Fine  of  the  fame  Lands,  and  died  without  Ilfue;  the  fur- 
viving  Son  brought  two  Writs  of  Error  to  reverfe  both  thefe  Fines,  and  the  Defendant  in  the 
Writ  of  Error  pleaded  the  firft  Fine  in  Bar  to  the  Second,  and  that  in  Bar  to  the  Firfl ;  but  he  was 
advifed  by  the  Court  not  to  rely  upon  it,  but  to  plead  that  the  firfl  Fine  was  erroneous.  2  Leon, 
211,  Meultons  Cafe. 

2.  Error  to  reverfe  a  Fine  levied  upon  a  Plaint  in  a  Writ  of  Covenant  in  Excefter;  the  Plaint 
was,  quod  tenet  conventionem  de  duobus  Tenementis,  which  Word  Tenement  is  very  incertain,  for 
it  comprehends  every  Thing  which  lies  in  Tenure,  and  for  that  Reafon  it  was  reverfed.  Leon, 
1 88.  Steed  verfus  Courtney. 

3.  A  Common  Recovery  was  fuftered  to  bar  the  IfTue  in  Tail;  the  Warrant  of  Attorney  was, 
Quod  Alicia  ponit  loco  fuo,  &c.  where  her  Name  was  Elizabeth  ;  it  was  a  Qtiare  in  Dyer  105,  if 
this  was  amendable,  but  fince  adjudged,  that  it  may.     Blackmore's  Cafe,  1  Rep.  156. 

4.  Husband  and  Wife  levy  a  Fine  to  B.  G.  who  grants  and  renders  to  them,  and  to  the  Heirs  of 
the  Husband,  and  then  renders  Part  to  the  Wife  in  Tail,  the  Remainder  over ;  and  on  a  Writ  of 
Error  brought  by  the  Heirs  of  the  Husband,  for  this  Variance,  the  Whole  being  rendered  to  them, 
and  afterwards  part  to  the  Wife  in  Tail ;  it  was  adjudged  no  Error,  for  in  a  Render  on  a  Fine,  is 
but  a  Grant  on  Record,  and  doth  not  require  a  precife  Form,  fo  it  fhall  be  conflrued  as  a  Grant 
by  Deed.     5  &e/>.  38.  7f/s  Cafe. 

5.  Error  to  reverie  a  Common  Recovery  in  a  Writ  of  Entry  in  the  Po/l,  which  was  had  de  uno  an- 
nuali  redditu  five  penfione  quatuor  marcarum ;  it  was  infilled,  that  every  Pracipe  ought  to  b:-  very 
certain,  which  this  was  not,  becaufe  it  was  in  the  Disjunctive,  de  redditu  Jive  pen/tone;  but  ad- 
judged no  Error,  becaufe  'tis  only  a  Demand  of  one  Thing  by  two  Names,  for  Rent  and  Penjion 
are  Words  fynonymous ;  but  this  being  a  common  AfTurance,  and  by  mutual  Confent  of  the  Parties 
conftiifus  tollit  errorem,  if  it  was  Error.     5  Rep.  40.  Dormer's  Cafe. 

6.  Where  a  Miflake  was  in  the  Year  of  the  King  in  making  the  Proclamations,  (viz,.)  the  fifth 
and  lafl  being  entered  in  Hill.  6  Jac.  when  it  fhould  be  Hill.  5  Jac. th\s  was  Error.  2  Brown!.  500. 

7.  The  Writ  was  Precipe  B.  G.  quod  jufte,  &c.  ten,  &c.  Con.  de  otlo  Meffuagiis,  duolus  toftis, 
decon  Gardinii,  &c.  and  it  was  certified  de  oflo  Mejfuagiis  decern  Gardims,  omitting  the  Words 

5  A  Duobus 
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Duobus  loftis,  and  in  a  Writ  of  Error  brought  to  reverfe  this  Fine,  it  was  held  no  Error.  ?  Cro. 
77.  Earl  of  Bedford  verfus  Fojler. 

8.  In  a  Formedon,  the  Tenant  pleaded  a  Fine  with  Proclamations,  the  Demandant  replied  Ar«/ 
tiel' Record,  the  Record  which  remained  with  the  Chirographer  did  warrant  the  Plea,  but  the  Re- 
cord of  the  Fine  which  remained  with  the  Cu/tos  Brevium  did  not ;  adjudged,  that  which  was 
with  the  Chiro°rapher  was  the  principal  Record,  and  the  other  was  amended  by  it.     Godb,  103. 

0.  Error  to  reverfe  a  Fine,  for  that  the  Dedimus  potefiatem  was  directed  to  Sir  Roger  M.iiiziwod 
Knight,  and  Roger  Manwood,  who  took  the  Fine,  was  not  then  a  Knight ;  adjudged,  this  cannot 
be  aligned  for  Error,  becaufe  'tis  direftly  againft  the  Record.     Yelv.^.  Anmdell  verfus  Arundel!. 

Antea  (F)  27.  S.  P. 

10.  On  a  Writ  of  Error  to  reverfe  a  Common  Recovery  fuffered  in  the  County  Palatine  of  Lan- 
cafler,  by  Husband  and  Wife,  the  Error  affigned  was,  that  the  Wife  was  under  Age,  and  entered 
into  Warranty  as  Vouchee  per  Attornatum,  when  it  fhould  be  in  propria  Perfona,  or  per  At  tor  na- 
tum,  if  fhe  fhould  be  fuffered  to  appear  at  all;  but  as  this  Cafe  was,  'tis  certainly  Error,  and  fo  it 
was  adjudged,     2  Roll.  Rep.%$.  The  Lady  Darcys  Cafe. 

n.  Error  to  reverfe  a  Fine  brought  by  the  Heir  after  an  Eftate-tail  fpent;  the  Defendant  con- 
feffed  the  Settlement  in  Tail,  and  the  Death  of  the  Tenant  in  Tail  without  Iflue,  and  the  Fine  le- 
vied, &c.  but  pleads,  that  the  laft  Proclamation  was  made  17  Car.  2.  and  that  this  Fine  was  to  the 
Ufe 'of  the  Tenant  in  Tail,  and  bis  Heirs,  whofe  Eftate  the  Defendant  hath,  and  for  fifteen  Years 
laft  paft  had,  that  the  Tenant  in  Tail  died  without  Iflue,  Anno  10  Car.  2.  and  that  he  (the  De- 
fendant) had  continued  in  Seifin  by  the  Space  of  five  Years  after  the  Death  of  the  Tenant  in  Tail, 
without  Iflue,  and  before  this  Writ  of  Error  brought,  and  demands  Judgment,  if  the  Writ  ought 
to  be  maintained  againft  this  Fine  and  Proclamations ;   and  upon  a  general  Demurrer,  the  Error 
affiled  was,  that  the  Cognifor  died  after  the  Caption  by  Dedimus,  and  before  the  Return  of  the 
See  Cro.    Writ  of  Covenant,  which  being  true  in  Fa<ft,  was  certainly  erroneous 5  but  then  the  Defendant  in- 
EH7..468.  fifod  on  his  Plea,  that  this  Writ  of  Error  would  not  lie  five  Years  after  the  Fine  levied ;  for  he 
Owen  25.  wkQ  hatha  Right  to  bring  a  Writ  of  Error,  and  will  fufter  five  Years  to  pafs  before  he  brings  it, 
Wright «.  ^a|j  ke  barred   by  the  Fine  and  Nonclaim:    Sed  Curia  contra,  and  this  Fine  was  reverfed.     7*. 
ham.  "      Jones  181.  Cockman  verfus  Farrer. 

12.  Error  to  reverfe  a  Fine  levied  by  four  Cognifors,  and  the  Error  affigned  was,  that  one  of 
them  died  before  the  King's  Silver  was  paid ;  and  the  Queftion  was,  whether  it  fhould  be  wholly 
reverfed,  or  only  as  to  him  who  was  dead;  and  the  better  Opinion  was,  that  it  fhould  be  wholly 
reverfed,  becaufe  by  the  Death  of  one  the  Writ  abated,  and  (o  'tis  a  Fine  without  an  Original. 
1  Lev.  127.  Biddulph  verfus  Harrifon. 
Sid.  it;.  13.  Writ  of  Error  to  reverfe  a  Common  Recovery  in  Wales,  the  Errors  afligned  was,  that  there 
%  Lev.  72.  was  no  good  Warrant  of  Attorney,  becaufe  the  Dedimus  to  take  it  iflued  before  the  Summons  ad 
130,  146.  fjfaTrantiz,andum,  for  which  fee  the  Cafe  of  Arundel/  and  Arundell,  fo  that  the  Caption  of  the  War- 
rant of  Attorney  is  naught,  becaufe  before  the  Dedimus,  and  this  fhall  not  be  fupplied  by  an  In- 
tendment that  there  is  another  Dedimus ;  to  which  it  was  anfwered,  that  here  was  a  good  Record 
of  a  Common  Recovery,  and  thofe  Errors  affigned,  are  only  in  the  Proceedings  to  it,  and  fhall  not 
be  now  affigned  for  Errors,  becaufe  repugnant  to  the  Record ;  now  a  Dedimus  is  no  Part  of  the 
Recovery;  but  if  it  was,  yet  'tis  not  a  fubflantial  Part;  and  if  fo,  then  'tis  helped  by  the  Statute 
29  Eliz.  cap.  9.  and  to  prove  it  no  fubflantial  Part,  it  was  argued,  that  at  Common  Law  a  Fine  or 
Recovery  could  not  be  levied  by  Dedimus,  that  is  given  by  the  Statute  of  Carlifle,  1  5  Ed.  2.  which 
Statute  is  directory,  as  in  "Tey's  Cafe;  afterwards  adjudged,  that  a  Caption  of  a  Warrant  of  Attor- 
ney, before  the  Time  that  it  ought  to  be  taken,  is  well  enough,  as  in  Champernoon's  Cafe.  Hint. 
135,  and  fo  the  Judgment  was  affirmed  ;  thereupon  it  was  moved  for  Cofts,  according  to  the  Sta- 
tute 3  H.  7  cap.  10.  and  fo  is  Penruddoclzs  Cafe,  and  Cro.  Eliz,.  Grozu's  Cafe;  'tis  tiue,  the 
Words  of  the  Statute  are,  where  there  has  been  any  Delay  of  the  Execution,  and  here  was  no  De- 
lay, becaufe  no  Execution  is  to  be  had  ;  but  the  Court  would  not  allow  any  Cofts  for  that  Rea- 
fon,  and  faid,  that  at  Common  Law  there  was  no  Cofts  upon  a  Writ  of  Error.  Raym.  70,  o<5, 
134.  Wi nne  verfus  Lloyd. 

1 4.  In  a  fpecial  Writ  of  Error  to  reverfe  a  Fine  levied  by  Tenant  in  Tail  in  Eafter-'Term, 
17  Car.  2.  the  Plaintiff  in  the  Writ  of  Error,  affigns  for  Error,  that  the  Cognifor,  after  the  Fine 
acknowledged  before  the  Commiffioners,  and  before  the  Return  of  the  Writ  of  Covenant,  died,  it 
was  thus:  The  Writ  of  Covenant  was  dated  17  Feb.  16  Car.  1.  the  Dedimus  was  dated  18  Feb. 
the  Caption  was  1  8  Martii,  and  on  April  6,  before  the  Return  of  the  Writ  of  Covenant,  the  Cogni- 
for died,  and  the  King's  Writ  was  entered  in  Eajter-Term,fo  that  'tis  plain  here  was  Error;  thereupon 
the  Plaintiff  prayed  a  Scire  facias  to  the  Cognifees  and  their  Heirs,  and  to  the  Tertenants  of  the 
Land ;  and  the  Sheriff  returned  a  Sure  feci  upon  T.  T.  one  of  the  Cognifees,  and  upon  W.  B.  Cou- 
fin  and  Heir  of  IV.  B.  the  other  Cognifee,  who  was  dead  ;  and  upon  W.F.  and  feveral  other  Ter- 
tenants, of  which  only  IV.  F.  appeared  and  pleaded  this  very  Fine,  (now  endeavoured  to  be  rever- 
fed) and  five  Years  Nonclaim,  in  Bar  of  the  Writ  of  Error;  and  upon  Demurrer  to  this  Plea,  the 
Plaintiff;  had  Judgment,  and  the  Fine  was  reverfed,  becaufe  non  poteft  adduci  except io  ejufdem  rei 
tit  jus  petititr  ciijjoliitio.     Raym.  46 1.  Cockman  verfus  Farrer.   1  And.  172,  and  74.  S.  P. 

4  (N)  %rt 


Error. 


(N) 


73* 


girt  parliament.    See  M  of  "Parliament.  (E)  per  totura. 

it.  TUdgment  in  Aflife,  and  1  Writ  of  Error  brought  in  B.  R.  toreverfe  it,  and  there  it  was  af- 
J    firmed,  and  a  Writ  of  Error  brought  in  Parliament;  the  Chief  Juftice  muft  bring  the  Record 
and  Tranfcript  into  Parliament,  and  after  the  Errors  are  examined  it  muft  be  remanded,  but  the 
Tranfcript  of  the  Record  remains  in  Parliament.     Dyer  385.  IVhalley's  Cafe. 

2.  The  Method  of  bringing  a  Writ  of  Error  in  Parliament,  upon  a  Judgment  affirmed  in  B.  R.   1  Roll, 
is  to  petition  the  King,  which  being  referred  to  the  Attorney-General,  he  writes  on  the  Petition,  Rep.  14. 
This  is  to  be  granted  of  Courfe,  without  Prejudice  to  your  Majefly ;  which  being  brought  back  to 

the  King,  he  writes  upon  the  Top  of  the  Petition,  Fiat  juftitia  ;  the  Queftion  was,  if  Judgment  be 
given  in  the  Common^  Pleas,  and  that  Judgment  affirmed  in  B.  R.  upon  a  Writ  of  Error  brought, 
whether  upon  the  Affirmance  of  that  Judgment  a  Writ  of  Error  will  lie  in  Parliament  ?  the  Bet- 
ter Opinion  was,  that  it  would  not,  becaufe  if  the  Parliament  fhould  reverfe  the  Judgment  in  Er- 
ror given  in  B.R.  that  would  not  reverfe  the  firft  Judgment  given  in  the  Common  Pleas;  there- 
fore Execution- might  be  taken  upon  that  Judgment  fince,  becaufe  'tis  double,  and  there  was  but 
one  reverfed.     Moor  834.  Hey  don  verfus  Sbeppard.  2  Bulft.  162.  S.C.  See  Superfedess.  (C)  3. 

3.  In  theaforefaid  Cafe  of  Gofton  and  Sedgwick,  it  was  held  by  Hale,  Ch.  Juft.  that  a  Writ  of  2LCV.93. 
Error  in  Parliament  mull  be  returnable  ad  proximum  Pari: amentum  on  fuch  a  Day  ;  for  'tis  ill  if  a 
particular  Day  be  not  fet  forth  •  and  if  that  Day  is  two  or  three  Terms  diftant,  then  the  Writ  will 

be  no  Supersedeas,  becaufe  it  appears  to  be  for  Delay  ;  'tis  true,  in  the  Regifter  there  is  a  Scire  fa- 
cias, ad  prox'  Parliamentum,  without  naming  a  Day;  but  no  Writ  of  Error  without  it.  1  Mod. 
106. 

4.  Writ  of  Error  returnable  in  Parliament  upon  a  Judgment  in  B.  R.  and  the  Tranfcript  of  the  Se(a&j. 
Record  was  certified,  and  Errors  affigned;  but  before  they  were  argued   the  Parliament  was  dif-  done, 
folved  ;  and   upon  a  Motion  in  B.  R.  to  have  Execution  on  the  Judgment,  it  was  granted,  be-  Godf"alve- 
caufe  the  Record  it  felf  was  never  out  of  the  Court,  but  only  a  Tranfcript  thereof  carried  up  to 

the  Houfe  of  Lords  by  the  Ch.  Juftice,  and  left  there  ;  and  if  the  Judgment  of  B.  R.  is  reverfed, 
the  Tranfcript  is  returned,  and  the  Record  in  B.  R.  made' up  according  to  that  Tranfcript.  Raym. 
5.  Dethick  verfus  Rradbourn. 

5    Error  in  Parliament  to  reverfe  a  Judgment  in  Dower  given  in  B.  R.  the  Writ  was  difcontinued  Srd.4?* 
by  the  Prorogation  of  the  Parliament;  then  another  Writ  was  brought,  Tefte  the  la  ft  Day  of  the   l  M°a" 
Seffions,  returnable  19   November,  being  the  Day  to  which   the  Parliament  was    prorogued  ;  ad-  48j' 
judged,  that  becaufe  of  the  length  of  Time  on  which  this  Writ  was  returnable,  it  fliali  be  no  Su- 
perjedeas.     1  Vent.z.1.  Worthy  verfus  Holt. 

6.  The  Reafon  why  'tis  no  Superfedeas,\s  becaufe  the  Writ  of  Error  is  brought  in  the  fame  Court ; 
but  if 'tis  brought  in  the  Exchequer-Chamber,  and  difcontinued,  and  another  Writ  of  Error  is 
brought  in  Parliament,  that  is  a  Superjedeas.     1  Vent.  100.     1  Mod.  285.S. />.   2  Cro.  241.5.  P. 

7.  A  Rule  was  made  by  the  Houfe  of  Lords,  that  all  Caufes  there  depending  fhould  not  be  dif- 
continued by  the  intervening  of  a    Prorogation;  after  this  Rule  was  made,  a  Writ  of  Error  was  l  Vcnt* 
brought  in  Parliament  on  a  Judgment  in  Ejectment,  Tefte  30  Novemb.  returnable  13  April  follow-  266- 
ing,  that  being  the  Day  to  which  the  Parliament   was  prorogued;  adjudged,  that  the   Rule  made 

by  the  Lords  did  not  extend  to  this  Cafe,  becaufe  the  Caufe  would  not  be  depending  in  the  Houfe 
of  Lords  till  the  the  Return  of  the  Writ;  but  here  being  a  whole  Term,  (mz,.)  Hillary-Term, 
intervening  between  the  Tefte  and  Return,  the  Plaintiff  in  the  Aftion  moved  the  Court  for  their 
Opinion,  whether  he  might  take  out  Execution  ;  but  no  Rule  was  made.  2  Lev.  1  20.  Lord  Eure 
veiius  Turton. 

8.  Nota,  it  was  declared  by  the  Lords,  and  the  Law  is  now  taken  to  be,  that  a  Writ  of  Error  r  faoA 
in  Parliament  doth  not  determine  by  a  Prorogation.     2  Lev.  93.  Gofton  verfus  Sedgwick.  10c. 

9.  Debt  on  a  Bond  in  C.  B  and  after  a  Judgment  for  the  Plaintiff,  a  Writ  of  Error  was  brought 
in  B.  R.  and  Bail  put  according  to  the  Statute,  and  the  Judgment  affirmed;  thereupon  a  Writ 
of  Error  was  brought  in  Parliament,  but  the  Clerk  of  the  Errors  refufed  to  allow  the  Writ, 
un!ef>  the  Party  would  give  a  new  Recognifance  of  Bail ;  and  upon  Motion  it  was  infifted,  that 
this  was  not  required  by  the  Statute  3  Jac.  1.  cap.  8.  but  adjudged,  that  the  firft  Recognifance 
doth  not  include  Payment  of  Cofts  to  be  aflelTed  in  the  Houfe  of  Peers,  which  Cofts  ought  to 
be  paid ;  therefore  a  new  Recognifance  ought  to  be  given  within  the  Intent  of  that  Statute.     1 

Salk.  97.  Tilly  verfus  Richard/on.  ,,  , 

10.  Judgment  in  Fjeftment   in  B.  R.  was  given  for  the  Defendant,  and  upon  a  Writ  of  Error  in   lo^ 
Parliament  that  Judgment  was  reverfed  ;  whereupon  the  Plaintiff  applied  to  B.  R.  to  enter  up  the 
Judgment  given  by  the  Houfe  of  Lords  ;  it  was  objected,  that  it  could  not  be  done  there,  becaufe 

the  Lords  have  only  the  Tranfcript  of  the  Record  before  them  ;  adjudged,  that  where  Judgment 
is  given  for  the  Plaintiff,  and  that  is  reverfed  in  Error,  the  Defendant  is  in  fiatu  quo,  &c.  and  no 
new  Judgment  is  neceifary  ;  but  if  'tis  given  for  the  Defendant,  (as  in  the  Principal  Cafe)  and  re- 
verfed, a  new  Judgment  muft  be  given  to  put  the  Plaintiff  in  Pofteffion  of  that  which  he  demand?, 
which  the  Court  of  B.  R.  could  not  do  for  the  Plaintiff;  becaufe  when  they  have  given  Judgment 
upon  the  Original,  they  have  executed  their  Authority  wholly;  and  tho'  'tis  true,   that  the  Lords 

5  A  j  have 
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*  (.Viz.)  have  only  the  Tranfcript  of  the  Record,  yet  in  Judgment  of  Law,  they  have  the  very  Record  it 
quod  re-  feif .  for  tne  Writ  of  Error  mentions  Recordum  &  procejfum,  and  not  Tranfcriptum  ;  whereupon 
cuperct  h  L  d  emerec]  tne  *  ncw  Judgment.  iSalk.A.oz.  Phillips  verfus  Berry.  Antea  Error.  (A) 
Tcrminu 


prxd'. 


s.c. 

(O)  ^ 

9Iit  ^erifte  in  ejtecutfng  Wtiifr 

,.  ^r-r-  rHere  the  Sheriff  is  either  Plaintiff  or  Defendant,  the  Writ  muft  be  directed  to  the  Coro- 
VV    ner,  and  therefore  where  one  of  the  Cqgnifees  in  a  Fine  was  Sheriff,  the  Writ  of  Cove- 
riant   was  direded  to  the  Coroner.    -Cro.  Car.  300,  41  j.  Dene  verfus  Smithier.     W.  Jones  352. 
S.  C.  reported  in  another  Manner;  and  IV.  Jones  373. 

(P) 

WL%m  tlje  ISecojo  i$  not  toell  teroobefr 

i.TTKTRit  of  Error  to  remove  a  Record  out  of  Durham  was  directed  to  the  Bifhop  and  eight 
V  V    more,  and  the  Record  was  certified  by  thofe  eight,  without  the  Bifhop,  and  it  was  held 
not  to  be  well  removed  ;  for  it  doth  not  appear,that  the  Bifhop  was  dead  or  removed.  2  Cro.  254. 
Odell  verfus  Moreton. 

2.  Judgment  was  given  quod  computet,  &c.  and  before  the  final  Judgment  was  given  a  Writ  of 
Error  was  brought ;  adjudged,  that  the  Record  was  not  well  removed,  becaufe  until  final  Judg- 
ment is  given,  the  Chief  Juftice  of  the  Common  Pleas  hath  no  Authority  to  fend  it,  and  that 
Court  may  proceed,  tho'  the  Record  be  marked  Mitthur.     11  Rep.  38  Metcalfe's  Cafe. 

3.  The  Plaintiff  had  a  Verdict,  in  a  Quare  Impedit,  &c.  the  Defendant  brought  a  Writ  of  Er- 
ror in  the  King's  Bench,  Quia  in  recordo  &  procejfu  &  in  redditione  judicii  loquela  qua  fuit  Coram 
nobis ;  it  fhould  have  been  coram  vobis.     Dyer.     70. 

(Q.) 

*Df  25ail  itl  a  tiELVit  Of  Ctro?»    See  antea  Bail.  (E)  per  totum. 

1.  TUdgment  againfl:  an  Executrix,  who  brought  a  Writ  of  Error  ;  adjudged,  fhe  fhall  not  find 
J  Bail  upon  the  Statute  3  Jac.  cap.  8.  for  tho'  the  Words  of  the  Statute  are  general,  yet  'tis 
intended  where  a  Writ  of  Error  is  brought  upon  a  Judgment  given  againfl:  the  Party  himfelf,  and 
not  where  'tis  Special,  as  in  this  Cafe  'tis,  (viz,.)  de  bonis  eTe(iatoris,znd  Damages  only  de  bonis  pro- 
priis ;  and  therefore  it  would  be  unreafonable  for  the  Executor  to  find  Bail  to  pay  the  entire  Con- 
demnation with  his  own  Goods,  as  he  muft  do  if  he  put  in  Bail  by  Virtue  of  this  Statute  where- 
fore a  Supersedeas  was  awarded.     2  Cro.  352.  Gold/mi th  verfus  Piatt. 

2.  Judgment  in  Debt  upon  an  inftmul  computajfet,  the  Defendant  brought  a  Writ  of  Error  in 
B.  R.  and  the  Plaintiff  in  the  Aftion  moved,  that  he  might  put  in  Bail  according  to  the  Statute 
3  Jac.  but  adjudged  he  fhould  not,  for  this  Cafe  is  not  within  the  Statute,  becaufe  the  Debt 
which  was  recovered  did  not  arife  upon  any  ContraB,  or  other  certain  Duty,  but  meerly  upon  an 
Account  between  the  Parties,  which  is  altogether  incertain  ;  and  this  is  the  true  Reafon  why  Bail 
fhall  not  be  given  upon  a  Writ  of  Error,  on  a  Judgment  on  a  Bond  of  Award  ;  for  tho'  when 
the  Arbitrators  have  awarded,  that  the  Controverfies  fhall  be  ended  by  the  Payment  of  a  Sum  of 
Money,  the  fame  is  then  a  Debt ;  but  'tis  not  fuch  a  Debt  which  ariled  by  a  Contract,  or  which 
was  a  Duty  certain  before,  and  therefore  not  a  Debt  intended  by  the  Statute.  Teh.  227.  Girling  s 
Cafe.  1 
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Efcape  on  mefne  Procefs,  and  what  fhall 

bean  Efcape.  (A) 
Of  Efcapes  on  Executions.  (B) 
Efcapes  after  Habeas  Corpora  by  Prifo- 

ners  in  Execution.  (C) 
Efcapes  and  Frefli  purfuit.  (D) 
Efcapes  of  Felons,  &c.  where  the  Hun- 
dred or  Town  is  liable.  (E) 


Where  Debt  lies,  and  where  not,  for  an 
Efcape,  and  where  an  A&ion  on  the 
Cafe  lies.  (F) 

Of  Actions  by  and  againft  Executors  and 
Adminiftrators  for  Efcapes.  (H) 

Pleading  in  Anions  for  Efcapes  notgoodj 

Pleadings  therein  good.  (K) 


(A) 

<SDn  mefne  #?ocef&  ana  ftrtjat  ftall  be  art  Cfcapr ; 


t. 


C 


ASE,  &c.  lies  againft  the  Sheriff,  for  fuffering  an  Efcape  upon  mefne  Procefs,  becaufe 
the  Plaintiff  is  prejudiced  in  his  Suit  againft  the  Party.  Cro.  Eliz,.  623,  625.  Bennion 
verfus  Watfon,  and  652.  Bonner  verfus  Stokeley,  S.  P. 

2.  If  the  Defendant  is  arretted  on  mefne  Procefs,  and  rejeued  before  he  is  brought 
to  Gaol,  the  Sheriff  is  not  chargeable.  2  Cro.  419.  May  verfus  Sheriffs  of 'Middle fix.  S.  P.  March 
contra.     Moor  852.     Pofiea  pi.  4.  5.  C 

3.  The  Defendant  was  arretted  by  the  old  Sheriff,  and  afterwards  the  new  Sheriff  fuffered  him 
to  efcape  ;  adjudged,  that  he  is  chargeable  in  an  A&ion  on  the  Gafe  for  this  Efcape.  2  Cro.  Sir 
Eufebie  Andrews  Cafe. 

4.  The  Defendant  was  arretted  upon  a  Bill  of  Middle/ex,  and  afterwards  efcaped ;  upon  which 
an  Aftion  was  brought  againft  the  Sheriff  for  an  Efcape,  who  pleaded,  that  the  Perfon  was  refcued 
from  them  ;  adjudged  no  good  Plea.     Moor  852.  May  verfus  Sheriffs  of  London.    Antea  pi.  2. 

5.  There  is  a  Difference  in  declaring  againft  the  Sheriff  upon  mefne  Procefs,  and  an  Efcape  on 
Execution  ;  for  in  the  firft  Cafe,  the  Plaintiff  muft  declare,  that  the  Perfon  who  efcaped  non  com- 
peruit  ad  diem,  but  that  the  Sheriff  ad  largum  ire  permifa;  but  if  'tis  on  an  Execution  then  ad 
largum  ire  permifit  is  fufficient.     Noy  72.  Sheriff  of  Nottingham's  Cafe. 

6.  Where  a  Sheriff' removes  a  Prifoner  out  of  the  County,  or  from  one  Place  to  another,  in  the 
County,  if  it  was  for  the  Eafe  and  Delight  of  the  Prifoner,  'tis  an  Efcape  ;  and  fo  it  was  adjudged 
where  the  Gaoler  went  with  his  Prifoner  to  a  Bear-baiting  in  the  fame  County-  or  if  he  fuffer 
him  to  go  at  Large  to  work  for  the  Benefit  of  the  Gaoler.     Hetl.  34. 

7.  Several  Informations  were  exhibited  againft  Sir  Miles  Hobart  and  William  Stroud,  for  their 
feveral  Efcapes,  in  which  the  Cafe  was  thus:  (viz.:)  They  were  by  the  King's  Command  commit- 
ted for  a  Mifdemeanor  alledged  againft  them  in  the  Houfe  of  Commons  in  the  laft  Parliament,  and 
both  of  them  by  a  Rule  of  Court  in  B.  R.  were  removed  to  the  Gatehoufe  ;  the  Keeper  whereof 
received  Sir  Miles  Hobart  into  his  Houfe  adjoining  to  the  Prifon,  but  it  was  no  Part  thereof ;  Mr. 
Stroud  being  tick  could  not  be  removed  to  the  Gateh.ufe,  but  was  fuffered  by  the  Keeper  to  con- 
tinue in  his  Lodgings  in  Fleetflreet ;  afterwards  the  PLigue  qncreafing  in  London,  the  Keeper  gave 
them  Leave  to  retire  to  their  refpeftive  Honfes  in  the  Country  for  the  Spaceof  fix  Weeks ;  they  having 
never  been  in  the  old  Prifon,  unlefs  when  they  withdrew  to  a  Clofe-ftool  which  flood  near  the  Par- 
lour, and  was  in  the  old  Prifon  ;  and  all  this  Matter  appearing  upon  Evidence  to  the  Jury,  it  was  a 
Queftion,  whether  they  were  ever  aftually  in  Prifon,  fo  as  to  maintain  this  Information  for  an  E- 
fcape  ;  and  adjudged,  that  their  voluntary  Retirement  to  the  Clofe-ftool  made  them  Prifoners,  and 
that  tho'  a  Prifoner  departs  out  of  the  Prifon  with  Leave  of  the  Keeper,  t|s  an  Offence  as  well 
in  him  as  the  Keeper  ;  and  laftly,  it  was  refolved,  that  the  Prifon  of  the  King's  Bench  is  not  a  local 
Prifon  confined  only  to  one  Place,  but  that  any  Place  is  a  Prifon,  where  a  Man  is  reftrained  of  his 
Liberty.     Cro.  Car.  152.  Sir  Miles  Hobart  and  William  Stroud.  Hill.  Car.  6. 

8.  In  an  A&ion  of  Debt  for  an  Efcape,  upon  Nil  debet  pleaded,  the  Sherift'may  give  a  frefh  Pur- 
fuit in  Evidence;  this  Caufe  being  tried  at  Bar,  the  Evidence  was,  (viz..)  upon  an  Habeas  Corpus 
ad  teflificandum,  the  Prifoner  went  into  the  Country  a  long  Time  before  the  Affifes,  and  ftaiJ 
long  after,  and  went  threefcore  Miles  beyond  Wells,  where  the  Aflifes  were  held  ;  adjudged,  this 
was  an  Efcape  ;  for  tho'  the  Sheriff  need  not  bring  the  Prifoner  the  direcT:  Way,  for  fear  of  a  Re- 
fcous,  he  muft  not  carry  him  too  far  round  about,  if  he  doth,  'tis  an  Efcape  ;  but  in  this  Cafe  he 
went  threefcore  Miles  beyond  the  Place  where  the  Affifes  were  kept,  which  is  an  Efcape-  fo  the 
Plaintiff  had  a  Verdift.     1  Mod.  1 1 6.  Mofedell's  Cafe. 

9.  Scire  facias  by  Executors,  to  have  Execution  of  a  Judgment  obtained  by  their  Teftator  unde 
Executio   reftat  faciend' ;  the  Defendant  confefled  the  Judgment  was  had  againft  him,  but  that  a 
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Ca.  fa.  iffued  on  it,  and  that  he  was  taken  and  committed  to  the  Fleet,  and  that  he  paid  the  Sum 
mentioned  in  the  Condemnation  to  the  Warden  of  the  Fleet,  who  thereupon  fuffered  him  to  go 
at  Large  ;  and  upon  a  Demurrer  this  was  adjudged  no  Plea,  becaufe  this  was  a  voluntary  Efcape 
in  the  Warden,     i  Mod.   i$q.  Compton  verfus  Ireland. 

10.  A  Commit tittir  was  entered  on  the  Roll,  and  a  Motion  was  made  to  vacate  it,  which  was 
granted,  that  the  Plaintiff  might  take  out  what  Execution  he  would  ;  for  the  Entry  of  the  Commit- 
titttr  fhall  not  charge  the  Marfhal  with  an  Efcape ;  but  if  after  the  Committitur  entered  the  Party 
be  in  Prifon,  and  efcapes,  the  Marfhal  fhall  be  charged.     Sid.  220.  Cony  verfus  Jacob. 

11.  Cafe,  &c.  for  an  Efcape  againft  a  Serjeant  of  the  Compter  in  London,  the  Defendant  plead- 
ed, that  the  Sheriff  of  London  commanded  him  (the  Defendant)  to  deliver  the  Prifoner  to  him, 
which  he  did,  and  traverfed,  that  he  was  guilty  aliter  <uel  alto  modo ;  and  upon  a  Demurrer  to 
this  Plea,  it  was  held  good,  if  it  had  not  been  for  the  Traverfe ;  for  the  Serjeant  is  the  Sheriffs 
Officer  ;  and  'tis  ufual  to  plead,  that  the  Prifoner  is  in  the  Cuftody  of  the  Sheriff,  who  in  London 
may  make  hisHoufe  the  Prifon  ;  but  if  he  be  taken  upon  3  Plaint,  he  is  properly  in  Cuftody  of 
the  Serjeant,  and  if  he  efcapes  an  A&ion  lies  againft  the  Serjeant.     Sid.  318.  Husband  verfus  Cole. 

12.  Cafe,  &c.  upon  an  Efcape  in  mefne  Procefs,  the  A&ion  was  brought  in  Excefler  againft 
the  Sheriff  of  Devon,  in  which  the  Plaintiff  declared,  that  W.  R.  was  arrefted  at  Top/am,  which 
is  in  Devonshire,  and  that  the  Defendant  fuffered  him  to  efcape  at  Excefler,  which  is  a  City  and 
County  of  itfelf ;  fo  he  declared  of  the  Taking  in  one  County,  and  of  the  Efcape  in  anofher  Coun- 
ty ;  and  this  was  moved  in  Arreft  of  Judgment,  but  it  being  a  Verdict,  the  Court  held,  that  it 
fhall  be  intended,  that  the  Defendant  had  the  Cuftody  of  the  Prifoner  at  Excefler,  either  upon  an 
Habeas  Corpus,  or  upon  frefh  Purfuit  ;„tho'  in  Nottingham,  which  is  a  City  and  a  County,  the 
Judge  fits  in  the  City,  and  tries  Caufes  for  the  County  at  Large.  Sid.  354.  Hopping  verfus 
Holmy. 

13.  Debt  againft  the  Sheriff,  for  fuffering  a  Prifoner  in  Execution  voluntarily  to  efcape;  the 
Defendant  proteflando  that  he  did  not  fuffer  him  voluntarily  to  efcape,  pleads,  that  he  took  him 
again  upon  frefh  Purfuit ;  and  upon  Demurrer  to  this  Plea  it  was  objected,  that  the  Defendant  did 
not  traverfe  the  voluntary  Ejcape;  but  adjudged,  that  he  need  not,  becaufe  it  was  impertinent  for 
the  Plaintiff  to  alledge  it  in  his  Declaration  ;  it  would  come  properly  to  his  Replication,  but  not 
there.  1  Vent.  217.  Sir  Ralph  Bovey's  Cafe.  See  (B)  pi.  1 2.  and  Latch  Harvey  verfus  Sir  Geo.  Rey- 
nolls,  S.  V. 

14.  Efcape,  <&c.  in  which  the  Plaintiff  declared,  that  he  brought  an  A&ion  of  Debt  againft  T.S. 
in  the  Court  at  Ely,  upon  a  Bond  made  infra  junfdiclionem  Curia,  upon  which  T.  S.  was  taken, 
and  the  Defendant  fuffered  hirn  to  efcape  :  Upon  non  eftfailum  pleaded,  the  Jury  found  all  the 
faid  Matter,  but  the  Bond  was  not  made  infra  junfdiclionem  Curia,  and  the  Queftion  was,  whether 
an  A&ion  of  efcape  would  lie  ?  becaufe,  fince  the  Bond  was  not  made  within  the  Jurifdi&ion  of 
the  Court,  all  the  Proceedings  were  coram  non  Judice  ;  and  per  Curiam,  this  is  no  Efcape,  for  the 
Party  by  pleading  Non  eft  fatlum  could  not  give  the  Court  any  Jurifdi&ion,  where  originally  it  . 
had  none.     2  Mod.  29.  Squibb  verfus  Hale. 

15.  In  a  Special  Verdi&  in  an  A&ion  of  Efcape,  the  Queftion  was,  whether  Sir  Jeremy  Witch- 
cote,  Warden  of  the  Fleet,  was  liable  to  the  Efcapes  fuffered  by  Duckenfield  his  LefTee,  he  being 
infufficient ;  the  Verdi&  found,  that  Duckenfield  was  inefficient  when  put  in,  and  at  the  Time  of 
the  Efcapes,  but  it  -was  not  found,  that  he  -was  infufficient  at  the  Time  of  the  Aflion  brought ;  and 
for  that  Reafon  the  whole  Court  were  of  Opinion,  that  they  could  not  give  Judgment  upon  this 
Verdift;  whereas,  if  that  Matter  had  been  found,  they  all  agreed,  that  the  Warden  had  been  li- 
able ;  therefore  the  Plaintiff  was  permitted  to  take  a  Venire  facias  de  novo,  but  his  Counfel  ad- 
vifed  rather  to  have  a  Nil  capiat  per  Billam  entered,  and  fo  bring  a  Writ  of  Error,  becaufe  they 
were  of  Opinion,  that  in  a  Special  Verdi&  it  fhall  be  intended,  that  Duckenfield  was  infufficient 
at  the  Time  of  the  A&ion  brought,  efpecially  fince  'twas  fo  alledged  in  the  Declaration.     1  Vent. 

■Sid.  169.    314..  Plomer  verfus  JVitchcote.     1  Lev.  158.     Jones  60.S.C   2  Mod.  119.  S.C. 
1  Lev.  j5_  Cafe  againft  the   Sheriff  of  Nottingham,  for  an  Efcape,  who  pleaded,  that  he   received  a 

Writ  of  Privilege  from  the  Duke  of  Newcaftle,  reciting,  that  he  was  a  Juftice  of  Peace,  and  Cu- 
Jlos  Rotulorum  of  that  County,  and  that  the  Prifoner  was  convened  before  the  Juftices  at  their 
Seffions,  and  by  the  Law  ought  not  to  be  moleP.ed  eundo  ejr  redeundo,  during  the  Time  he  had 
any  Caufe  there  depending,  and  fo  demanded  the  Sheriff  to  difmifs  him,  which  he  did  accord- 
ingly ;  and  upon  Demurrer  this  was  adjudged  an  ill  Plea,  for  the  Juftices  cannot  diflharge  a  Perfon 
arrefted;  becaufe,  if  they  fhould,  then  an  Inferior  Court  might  controul  the  Procefs  of  B.  R.  Mr. 
Siderfin  fays,  the  Defendant  offered  to  waive  his  Plea,  and  to  plead  Not  guilty.  Raym.  100. 
Clerke  verfus  Molineux. 

17.  In  Efcape  againft  the  Sheriffs  of  London,  the  Plaintiff  declared,  that  he  levied  a  Plaint  a- 
gainft  W.  R-  being  then  in  the  Counter,  upon  a  former  1  laint  levied  againft  by  L.  R.  and  that  he  be- 
ing fo  in  Cuftody,  did  efcape  ;  and  upon  Demurrer  to  the  Declaration,  it  was  infilled,  that  there 
ought  to  be  a  Precept  ifTued  out  on  the  laft  Plaint,  on  which  the  Sheriff  might  have  returned  Cepi ; 
but  adjudged,  that  on  Entering  a  Plaint  in  the  Counter,  there  never  is  any  Precept  awarded,  but 
the  Serjeant  at  Mace  arrefls  the  Party  by  his  general  Authority,  and  that  by  entering  the  Plaint, 
and  charging  him  in  the  Counter,  he  is  in  a&ual  Cuftody  of  the  Sheriff.  1  Sulk.  273.  'Jackfon 
verfus  Humfries. 

18.  Debt  upon  Bond  conditioned  to  pay  100  /.  the  Defendant  was  committed  to  the  Marfhal  for 

want  of  Bail  j  but  upoa  Application  to  the  Juftices  of  Peace  he  was  difcharged  bv  the  A&  for  Re- 

3  '  lief 
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lief  of  Infolvent  Debtors;  afterwards  the  Plaintiff  retook  him  upon  an  Efcape-  Warrant,  and  upon 
3  Motion  to  be  difcharged  it  was  adjudged  an  Efcape,  for  being  in  Prifon,  and  charged  with  ioo/. 
and  more,  for  Debt  and  Damages;  the  Jurtices  had  no  Authority,  and  therefore  the  Difcharge  by 
them  was  illegal,     i  Salk.  273. 

19.  Indictment  againft  the  Keeper  of  Newgate,  for  that  one  Birkenhead  was  committed  to  New-  ;  Mod. 
gate,  in  Cuftody  of  the  Sheriff"  of  Middlefex,  and  being  in  Cuftody  of  Fell,  &c.  oneratus  with  4i4- 
High  Treafon,  he  fufter'd  him  negligently  to  efcape;  after  a  Verdict  for  the  King,  it  was  moved 
in  Arreft  of  Judgment,  that  this  Indictment  was  ill,  becaufe  the  Warrant  of  Commitment  of  Bir- 
kenhead was  not  fet  forth;  adjudged,  that  'tis  not  enough  to  fay,  that  he  was  Oneraius,  but  it 
muft  appear  he  was  committed  for  HighTreafonj  the  Judgment  was  arrefted.  1  Salk.  272.  The 
King  verfns  Fell. 

20  Debt  upon  an  Efcape  againft  the  Marfhal,  who  pleaded  Nil  debet,  and  at  the  Trial  the  Evi- 
dence w^s,  that  the  Prifoner  being  upon  Bail,  furrendered  himfelf,  by  entring  Reddidit  fe  in  the 
Judge's  Book,  which  the  Plaintiff's  Attorney  accepted,  and  filed  a  Commmitur  with  the  proper 
Officer ;  there  was  a  Verdict  for  the  Plaintiff  upon  this  Evidence,  and  upon  a  Motion  for  a  new 
Trial,  it  was  adjudged,  that  the  Reddidit  fe  is  an  immediate  Difcharge  of  the  Bail,  but  that  he  is 
not  in  Cuftody  till  the  Comittitur  was  entered,  nor  then,  fo  as  to  charge  the  Marfhal  with  an  Efcape, 
unlefs  the  Comittitur  is  entered  in  the  Office  as  well  as  with  the  proper  Officer,  or  the  Marfhal 
ferved  with  a  Rule;  but  this  ought  to  be  infilled  on  at  the  Trial,  'tis  now  too  late  after  a  Verdict. 
1  Salk.  272.  Watfon  verfus  Sutton.    . 

21.  By  the  Statute  1  Anna,  cap.  6.  'tis  enacted,  that  if  any  Perfon  in  Prifon,  upon  mefne  Pro- 
cefs  or  Execution,  fhall   efcape,  then   upon  Oath  made  in  Writing  before  a  Judge,  or  before  a 

*  Commiflioner,  the  fame  Thing  being  duly  filed,  fuch  Judge  may  make  a  Warrant  (reciting  the  *5Annx, 
Action,  Execution,  or  Contempt,  for  which  the  Perfon  efcaping  flood  charged)  directed  to   all  caP-  5* 
Sheriffs,  Mayors,  &c.  to  retake  and  commit  fuch  Perfon  to  the  common  Gaol  where  taken,  there 
to  remain  without  Bailor  Removal,  till  the  Debt  be  fatisfied  *  or  difcharged  by  due  Courfe  of  *  If  the 
Law  :  The  Defendant  being  in  Cuftody  upon  mefne  Procefs,  efcaped,  and  was  f  retaken  upon  an  ^amtlS 
Efcape-Warrant ;  and  B.  R.  was  moved,  that  upon  bringing  the  Money  into  Court,  he  might  be      ;'  "f- 
difcharged,  but  it  was  denied.     Mod.  Cafes  21.  Hotherjhall  verfus  Bowes.  f^' 

Terms,  hi  [ball  be  di/tbarged  upon  common  Bail,     j  He  may  be  retaken  on  a  Sunday.     See  Parker  11.  Sir  William  Moor. 

22.  A  Prifoner  in  the  Fleet  efcaped,  and  was  retaken  upon  an  Efcape-Warrant,  and  committed 
to  Nwgate,  and  upon  Affidavit  made,  that  nothing  was  due  to  him,  (he  being  Plaintiff  in  an  Ac- 
tion of  Debt  againft  the  Defendant)  and  having  difabled  himfelf  by  this  Efcape  from  coming  be- 
fore a  Judge  to  fliew  his  Caufe  of  Action,  the  Court  ordered  common  Bail.  Mod.  Cafes  0T3.  Cot' 
ton  verfus  Martin. 

23.  A  Prifoner  in  the  King's  Bench  efcaped,  and  was  retaken  upon  an  Efcape-Warrant,  by  Per- 
fons  who  had  no  Authority  to  take  him,  and  was  brought  by  them  to  the  Sheriff,  together  with 
the  Warrant,  who,  upon  a  Motion  made  againft  him  to  return  the  Warrant,  thus  returned  it, 
(viz..)  that  IV.  R.  was  brought  to  him  in  Cuftody  of  L.  L.  and  others  to  him  unknown,  by  Vir- 
tue of  a  Warrant,  gjc.  and  that  he  detained  him  in  Cuftody  juxta  exigentiam  Warranti  prxdicT ; 
now,  tho'  this  new  Act  being  in  Aid  of  the  Execution  of  Juftice,  and  for  that  Reafon  ought  to  be 
favourably  extended;  yet  the  Party  being  brought  to  the  Sheriff  by  a  Warrant  illegally  executed, 
'tis  as  if  there  had  been  no  Warrant  at  all,  and  therefore  he  cannot  detain  him,  elpecially  fince  it 
doth  not  appear  that  any  of  the  Perfons  who  brought  him  was  a  Confiable,  or  other  Officer  of 
the  Peace,  or  affirmed  himfelf  to  be  fo,  for  'tis  from  fuch  only  that  the  Sheriff  is  to  receive  him, 
and  from  no  other.     Mod.  Cafes  154.  Rich  verfus  Doughty. 

(B) 
SDtt  CjCCCUtlOUg.    Sec  Sheriff.  (H)  4. 

t.  "PHK  Defendant  was  in  Prifon  upon  an  Execution,  at  the  Suit  of  the  Plaintiff,  who  died 
I  Intefiate;  the  Gaoler  fuffered  him  to  go  with  a  Keeper  into  another  County,  this  was  ad- 
judged an  Efcape,  and  fince  the  Power  of  the  Sheriff  extended  no  farther  than  his  own  County, 
the  Perfon  thus  in  Execution  might  bring  an  Action  of  Falfe  Imprifonment  for  detaining  him  in 
another  County.  Plow.  Com.  36.  Piatt  verfus  Sheriffs  of  London.  Dyer  166.  S.  P.  Hob.  212.  Bal- 
den verfus  "Temple.  S.  P. 

2.  Where  the  Defendant  is  taken  in  Execution,  and  refcued  before  he  is  brought  to  Gaol,  the 
Sheriff  fhall  be  liable  for  the  whole  Debt,  and  he  fhall  have  his  Remedy  againft  Refcufor  by  an 
Action  on  the  Cafe.     Dyer  241.  March  1.  S.  P. 

3.  Debt  agninft  the  Sheriffs  of  London,  upon  an  Ffcape,  fetting  forth,  that  B.  G.  was  in  Execu- 
tion in  Ludgate,  fub  Cuflodia  of  the  former  Sheriffs,  in  the  firft  Year  of  the  King,  and  fo  conti- 
nued/«/'  cuftodia  of  the  next  Sheriffs,  in  the  fecond  Year,  and  of  the  next  Sheriffs,  in  the  third 
Year  of  the  King,  and  they  fuffered  him  to  efcape;  they  pleaded,  that  before  the  Efcape  on  the 
Dty  and  Year  mentioned  in  the  Declaration,  /.  S.  and  R.B.  adtunc  Vicecomites,  fuffered  him  to 
efcape  ;  this  was  ho  good  Plea,  for  when  the  Defendants  are  to  difcharge  themfelves  by  a  former 
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Efcape,  they  muft  alledge  it  in  Fact,  and  precifely,  which  was  done  here.     Serjeant  Minor's  Cafe. 

4.  The  Marflial  fuffered  one  in  Execution  to  go  at  large,  the  Plaintiff  confenting,  and  the  Chief 
Tuftke  directing  ;  afterwards  the  Defendant  returned  to  the  Prifon,  and  was  in  Execution  again,  if 
the  Marfhal  then  fuffer  him  to  efcape,  he  is  not  liable.     Dyer  275,  279.  S.  P. 

5.  The  Deputy  Marjhal  fuffered  one  who  was  in  Execution  to  go  into  Norfolk  with  a  Keeper; 
it  was  adjudged  in  an  Action  of  Debt  brought  againft  him,  that  this  was  an  Efcape.     Dyer  278. 

Gaudy's  Cafe.  "        '  .   _ 

6.  The  Duke  of  Norfolk  being  Marfhal  of  England,  made  one  Ga-ctdy  his  Deputy,  per  nomen 
Ma'rtfcalli  of  the  Kings  Bench  ;  afterwards  he  fuffered  a  Perfon  in  Execution  to  go  into  the  Coun- 
try with  a  Keeper  for  a  certain  Time,  and  he  returned  on  the  Day  to  Prifon;  the  Judgment-Cre- 
ditor brought  an  Action  of  Debt  againft  Gawdy,  by  the  Name  of  Under-marfhal  and  Keeper  of  the 
Prifon  of  the  Marjhalfea,  alledging,  that  he  fuffered  the  Prifoner  to  Efcape ;  the  Defendant  plead- 
ed, that  he  did  not  fuffer  him  to  efcape;  upon  which  being  at  Iffue,  all  the  Matter  aforefaid  ap- 
peared upon  the  Evidence ;  and  the  Queftion  was,  if  the  Defendant  fhould  be  charged  with  the 
D<.bt,  kcaufe  he  was  not  Marfhal,  but  Under-marfhal  only,  and  adjudged  he  fhould  be  charged, 
and  that  in  Middlefex,  where  the  Efcape  was  fuppofed  to  be,  and  not  in  Surrey,  where  the  Prifon 
is.     Dyer  278.    Gawdy's  Cafe. 

7  In  Debt,  &c.  the  Plaintiff  had  Judgment,  and  after  the  Tear  he  brought  a  Ca.  fa.  upon 
which  the  Defendant  was  arretted,  and  the  Sheriff  fuffered  him  to  efcape;  now,  tho'  the  Ca.  fa. 
was  erroneous,  being  hied  out  after  the  Year,  yet  it  was  a  fufficient  Authority  for  the  Sheriff  to 
take  the  Defendant,  and  he  might  have  juftified  under  it,  if  Falfe  Imprifonment  had  been  brought 
againft  him;  therefore  he  fhall  be  charged  if  he  let  him  go  at  large.  Cro.  Eliz,.  188.  Bujh's  Cafe, 
and  576,  Comer's  Cafe.  S.  P. 

8.  In  Falfe  Imprifonment,  the  Defendant  pleaded,  that  a  Ca.  fa.  iflued  to  the  Sheriff  at  the  Suit 
of  B.  G.  aoainit  the  now  Plaintiff,  and  that  the  Sheriff  made  his  Warrant  direfted  to  the  Defendant 
to  arreft  him,  by  Virtue  whereof  he  did  take  him,  &c.  the  Plaintiff  replied,  that  after  the  Ca.fa. 
and  before  the  Taking,  he  paid  the  Money  to  the  Sheriff,  who  thereupon  made  a  Warrant  in  the 
Nature  of  a  Superfedeas  direfted  to  all  his  Bailiffs,  to  ccafe  making  Execution  on  the  Plaintiff;  and 
that  the  Defendant  having  arretted  him,  the  faid  Plaintiff,  he  prefently  after  the  Arreft,  ihewed  the 
Defendant  this  Difcharge  ;  but  notwithftanding  he  detained  him  in  Prifon,  &c.  adjudged,  that 
becaufe  this  was  a  Writ  of  Execution,  to  have  the  Money  in  Court,  and  it  being  paid  to  the 
Sheriff,  and  he  having  given  a  Difcharge,  the  Plaintiff  ought  not  to  have  been  taken  and  detain- 
ed.    Cro.  Eliz,.  404.  Stringer  verfus  Stanlake. 

9.  Upon  a  Capias  Utkgatum,  after  Judgment,  the  Sheriff  fuffered  B.  G.  to  efcape ;  an  Action 
was  now  brought  againft  him  tarn  quam,  &c.  in  which  the  Plaintiff  had  Judgment ;  and  upon  a 
Writ  of  Error  brought,  it  was  firft  affigned  for  Error,  that  the  Action  ought  not  to  have  been  tarn 
quam,  &c.  but  it  fhould  be  brought  by  the  Plaintiff  only  ;  this  was  over-ruled,  becaufe  'tis  a  Con- 
tempt to  the  Crown  to  fuffer  him  to  efcape  after  an  Outlary  ;  the  fecond  Error  was,  that  the  Ac- 
tion for  the  Efcape  was  brought  againft  the  Sheriff  of  Berks,  and  laid  in  R.  in  which  A6ion  the 
Plaintiff  declared,  that  he  had  obtained  a  Judgment  againft  B.  S.  of  R.  in  the  County  of  Bucks  ; 
and  that  upon  a  Warrant  of  a  Capias  Utle'gatum,  he  was  arretted  at  R.  aforefaid,  which  muft  be_ 
at  R.  in  the  County  of  Bucks,  and  then  the  Arreft  was  tortious,  becaufe  it  was  made  by  the  Sheriff 
of  Berks  in  the  County  of  Bucks ;  and  upon  fuch  an  Arreft  there  can  be  no  efcape,  and  fo  it  was 
adjudged.     Cro.  Eliz,.  877.  Eaton  verfus  Lloyd.     See  Dyer  do. 

10.  The  Defendant  being  in  Execution,  the  Sheriff  voluntarily  let  him  go  at  large;  the  Prifoner 
returned  to  the  Gaol,  and  there  remained  till  another  Sheriff  was  made,  and  then  he  efcaped;  ad- 
judged, that  neither  the  Sheriff  or  Gaoler  are  chargeable,  becaufe  by  the  Prifoner's  going  at  large, 
the  Execution  was  difcharged,  and  he  could  not  betaken  again,  tho'  the  Party  yield  himfelf,  and 
the  Creditor  contents.  Hob-  202.  Sheriff  of ' Efj 'ex's  Cafe.  3  hep.  43.  Boyton's  Cafe.  S.P.  This  Cafe 
is  not  Law.    See  Pofiea,  p/.i"). 

1 1.  The  Defendant  was  in  Execution  at  the  Suit  of  the  Plaintiff,  and  at  the  Suit  of  Dighton  ; 
the  old  Sheriffs  delivered  his  Body  to  the  new  Sheriffs  by  Indenture,  wherein  the  Execution  at  the 
Suit  of  Dighton  was  mentioned,  but  that  at  the  Suit  of  the  Plaintiff  was  omitted ;  now,  tho'  he 
was  actually  in  Prifon  at  the  Suit  of  Dighton,  yet  as  to  the  Plaintiff  this  was  adjudged  an  Efcape, 
and  the  old  Sheriffs  are  liable,  for  in  Law  the  Prifoner  is  £1  ill  in  their  Cuftody.  3  Rep.  71.  IVcjUy's 
Cafe's   Moor  688.  S.  C.    2  Leon.  54.  Smalman  verfus  Lane. 

1 1.  Judgment  againft  Husband  and  Wife,  and  fhe  was  taken  in  Execution  and  efcaped,  for 
*  i  Cro.  which  an  Action  of  Debt  was  brought  againft  the  Marfhal ;  it  was  infifted  for  him,  that  the  Plain- 
459.  S.C.  tiff  was  not  wholly  deprived  of  the  Debt,  becaufe  her  Husband  was  liable  to  the  Execution  ;  but 
1  Roll,     adjudged,  that  the  Action  did  lie  againft  the  Marfhal.     2  Cro.  657.  Whiting  verfus  Sir  Geo.  Reynell. 

^Rol!34'  *  ?  BnllL  '5°-    lV"od  verfus  Dr-Suul'ffe-    2  Eu,fl-  3zo-  SC-  Sutdife  verfus  Sir  Geo.  Reynelh 
Rep.z8tf.  Antea  Audita  Querela.  (B)  19.  S.  C.     Baron  and  Feme.  (I)  1  3.  S.  C. 

13.  The  Defendant  was  taken  in  Execution  by  the  old  Sheriffs,  who  in  exitu  ah  officio,  did 
by  Indenture  debito  modo  confetT,  deliver  him  to  the  new  Sheriffs,  virtute  cujus  he  was  in  Exe- 
cution under  them;  and  upon  an  Flabeas  Corpus  brought,  was  delivered  to  the  Marfhal,  who 
fuffered  him  to  efcape,  againft  whom  an  Action  was  brought ;  and  upon  Demurrer  to  this  Decla- 
ration it  was  objected,  that  the  Prifoner  was  ftill  in  Cuftody  of  the  old  Sheriffs,  becaufe  it  was 
4  not 
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not  alledged,  that  he  was  delivered  to  the  new  Sheriffs,  with  the  Caufe  of  his  Imprifonment,  but 
only  per  Indtnturam  debito  modo  confeSlam,  he  was  delivered,  &c.  which  may  be  true,  and  for 
other  Caufes,  the  Court  was  divided.     2  Cro.  587.  DowdfweU  verfus  Sir  Geo.  ReyneUs. 

14.  Debt  upon  an  Efcape,  where  the  Party  was  taken  upon  an  Outlary ;  after  Judgment,  upon  Outlary, 
Demurrer,  the  Objection  was,  that  the  Action  was  not  brought  tarn  pro  Domino  Rege  quam  pro  (B)  6, 8. 
feipfo  ;  but  adjudged,  that  the  Plaintiff  might  bring  Debt  for  what  he  had  loft.  2  Cro.  619.  Moor  fnd?"  6' 
verfus  Sir  Geo.  ReyneUs.  aoo> 

15.  The  Prifoner  was  taken  in  Execution  by  a  Ca.  fa.  by  an  Under-Sheriff,  who  fuffered  him 
to  go  at  large ;  the  Sheriff  died,  a  new  Sheriff  was  made,  and  the  fame  Perfon  continued  Under- 
Sheriff,  and  procured  the  Plaintiff  to  take  out  a  new  Ca.  fa.  which  was  done,  and  the  Perfon  re- 
taken, and  efcaped,  the  new  Sheriff  is  not  liable,  becaufe  the  Retaking  in  Execution  was  not  law- 
ful, for  by  the  firft  Efcape  the  Execution  was  difcharged.  Hob.  202,  not  Law.  See  1  Leon.  78. 
2  Leon.  96.  S.C.  not  Law.     Pojlea  pi.  25. 

1 6.  Debt  againft  the  Sheriff,  for  fuffering  B.  G.  againft  whom  the  Plaintiff  had  recovered  as  Exe-  1  Roll. 
cutor  of  W.S.  to  efcape;  and  in  reciting  the  firft  Action,  'tis  alledged   that  he  recovered  againft  Rep. 27 & 
him  as  Admintflrator,  which  cannot  be.     2  Cro.  394.  Slingsby  Mi i' 'verfus  Lambert. 

17.  A  Man  was  in  Cuftody  of  the  Officer  of  the  Sheriff  by  mefne  Procefs,  and  being  outlawed 
after  Judgment,  at  the  Suit  of  anather;  the  Judgment- Creditor  brought  a  Warrant  upon  a  Capiat 
Utlegatum,  and  delivered  it  to  the  Sheriff's  Officer,  in  whofe  Cuftody  he  was,  who  refufed  to 
execute  it,  and  afterwards  the  Prifoner  efcaped  ;  adjudged,  that  an  Action  of  the  Cafe  did  lie  a- 
gainft  the  Sheriff,  wherein  the  Plaintiff  might  declare,  that  he  did  arreft  the  Party  by  Virtue  of 
the  Warrant,  and  fuffered  him  to  efcape,  becaufe  upon  the  Delivery  of  the  Warrant  to  the  Offi- 
cer, he  is  immediately  in  Cuftody  at  the  Suit  of  the  Plaintiff,  by  Judgment  of  Law,  without  an 
actual  Arreft,  and  the  Writ  is  not  only  quod  capias,  but  alfo  quod  falvo  Cuflodias.  5  Rep.  89. 
Froft's  Cafe. 

18.  Sci.fa.  on  a  Recognizance,  and  after  two  Nihils  returned,  the  Judgment  was,  that  the 
Plaintiff  recuperet  debitum,  and  a  Levari  facias  to  the  Sheriff,  who  returned  Nulla  Buna,  and  af-' 
terwards  the  Defendant  was  taken  upon  a  Ca.fa.  and  efcaped  ;  and  upon  an  Action  brought  a- 
gainft  the  Sheriff,  it  was  objected,  that  a  Ca.fa.  did  not  lie  upon  a  Recognizance  in  Chancery; 
but  adjudged,  that  after  'tis  acknowledged,  'tis  a  Judgment  on  Record,  and  if  fo,  the  Party  may 
have  a  Ca.fa.  by  Virtue  of  the  Statute  25  Ed.  3.  but  if  the  Capias  hid  been  mifawarded,  the  Ex- 
ecution is  lawful,  and  the  Sheriff  is  chargeable  with  the  Efcape.  2  Cro.  1.  Weaver  verfus  Clif- 
ford.   2  Bul/l.65.  S.  C.    2  Cro.  288,  289.  S.  P.  Telv.  42.  S.  C. 

19.  Upon  a  Ca.fa.  againft  the  Defendant,  and  Non  eft  inventus  returned,  and  zTeftatum,  that 
he  concealed  himfelf  in  Lancajhire,  a  Writ  was  awarded  to  the  Chancellor  of  the  County  Palatine, 
to  command  the  Sheriff  to  take  him,  &c.  fo  as  the  Chancellor  jhould  have  him  Juch  a  Day,  &c. 
and  the  Chancellor  commanded  the  Sheriff  to  take  him,  fo  as  the  Sheriff  Jhould  have  him  fuch  a 
Day,  &c.  and  in  an  Action  on  the  Cafe  brought  againft  the  Sheriff  for  an  Efcape,  and  Judg- 
ment againft  him,  and  a  Writ  of  Error  brought,  this  Variance  was  affigned  for  Error,  and  that 
the  Plaintiff  ought  to  have  brought  Debt,  and  not  an  Action  on  the  Cafe ;  but  adjudged,  it  was  at 
the  Plaintiff's  Election  to  bring  either  Action  ;  and  tho'  there  was  a  Variance,  yet  that  being  only 
Error  in  Procefs,  the  Sheriff  {hall  not  take  Advantage  of  it.     2  Cro.  288.  Burton  verfus  Eyre. 

20.  Debt  againft  the  Sheriff  of  Devon,  wherein  the  Plaintiff  declared,  that  he  recovered  againft 
B.  G.  and  that  he  was  taken  in  Execution  by  the  Sheriff  at  R.  in  the  County  of  Devon,  and  that 
he  fuffered  him  to  efcape  in  theParifh  of  B.  in  London  :  The  Defendant  pleaded  in  Bar,  that  B.G. 
was  in  his  Cuftody,  in  Execution,  until  he  broke  the  Prifon  at  R.  againft  the  Will  of  the  Defen- 
dant, and  efcaped  ;  upon  which  he  made  frejh  Purfuit,  and  retook  him  at  R.  the  Plaintiff  by  Pro- 
tection that  the  Defendant  did  not  make  frefh  Purfuit,  pleaded,  that  after  the  Efcape,  and  before 
he  retook  him,  he  fuffered  him  to  be  a  whole  Day  and  Night  out  of  his  View  at  London;  and 
upon  Demurrer  it  was  adjudged,  firft,  that  the  Plea  in  Bar  was  not  good,  for  the  Plaintiff  had 
declared  of  an  Efcape  in  London,  and  the  Defendant  juftified  the  Retaking  at  R.  fo  the  Efcape  at 
London  was  not  anfwered;  and  therefore  if  the  Plaintiff  had  demurred  upon  the  Bar,  he  fhould 
have  judgment;  but  he  not  denying  the  frefh  Purfuit,  but  by  Proteftation,  relying  only  upon  this 
Matter,  (viz,.)  That  the  Prifoner  was  out  of  the  Sight  of  the  Defendant,  it  was  adjudged,  that  tho 
he  is  out  of  Sight,  yet  if  he  is  retaken  upon  a  frefh  Purfuit,  he  fhall  be  in  Execution  at  the  Suit  of 
the  Plaintiff;  and  that  if  he  fly  into  another  County,  the  Sheriff  may  retake  him  there  upon  a 
frefli  Purfuit,  becaufe  the  Efcape  was  of  his  own  Wrong,  of  which  he  fhall  never  take  Advantage. 
3  Rep.  52.   Rigeway\  Cafe. 

21.  The  Body  and  Good'-  of  the  Conufor  were  taken  in  Execution  upon  a  Statute-Merchant; 
afterwards  the  Con  11  fee  agreed,  that  he  fhould  go  at  large;  it  was  a  Queftion,  whether  this  was  a 
Difcharge  of  the  whole  Execution,  or  of  the  Imprifonment  only.  Hetley  79.  Wiggons  verfus  Dray, 
but  in  Lmacre  and  Rhodes,  1  And.  266.  1  Leon.  231.  2  Leon.  96,  it  was  adjudged  a  Difcharge  of 
the  whole  Execution,  and  that  the  Conufor  fhall  have  his  Lands  again  immediately ;  but  if  the 
Sheriff  had  fuffered  him  to  efcape,  the  Execution  on  the  Land  is  not  thereby  difcharged. 

22.  Cafe  againft  the  Marfhal  of  B.  R.  wherein  the  Plaintiff  declared  that  he  had  Judgment  a- 
gainft  T.  S.  in  Debt,  and  that  he  was  taken  in  Execution,  and  committed  to  the  Defendant,  who 
fuffered  him  to  efcape  at  D.  in  the  County  of//  the  Defendant  confeffed  the  Judgment,  and  that 
T.  S.  was  committed  in  Execution  at  Southwark,  &c.  and  that  afterwards  he  efcaped  at  Southwark 
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out  of  the  Defendant  s  ^uuooy,  auu  ^maj,  lu  «»  «*«,  * .«».. -.  ..—  ------  ---■ 

and  that  upon  that  frefli  Purfuit,  fcilicet  ante  diem  exhibitions  Billa  prad  ,  (viz,.)  9  die  Novemb. 
Anno  &c  he  retook  him,  &c.  and  that  he  is  in  Cuftody  and  demands  Judgment;  the  Plaintiff 
demurred    and  it  was  adjudged,  that  thoJ  the  Plaintiff  had  fet  forth  the  Efcape  to  be  at  D.  in  the 


Efcape. 

of  the  Defendant's  Cuftody,  and  contrary  to  his  Will,  and  that  ?he  made  frefli  Purfuit  after  him, 

ar 

Anno, 

demurred,  and  it  was  adjudge  , 

County  of  H.  and  he  confeffed  it  to  be  at  S.  in  Soutbwark,  that  this  was  good,  without  a  Traverfe 
of  the  Efcape  at  D.  for  where  a  Man  is  at  large,  'tis  an  Efcape  in  any  County;  adjudged  like- 
wife  where  the  Efcape  is  involuntary,  and  the  Party  is  taken  upon  a  frefli  Purfuit,  before  any 
Action  brought  againft  the  Gaoler,  he  fhall  be  excufed,  and  not  pnnifbed  by  any  Aftion;  but  if 
the  Aftion  againft  him  is  commenced  before  the  Retaking,  then  'tis  otherwife.  MA  Jones  144. 
Harvey  verfus  Sir  Geo.  Reynolds.  _ 

2?  Debt  againft  the  Sheriff,  for  fuffering  a  Man  to  efcape  who  was  m  Execution  upon  a  Ca- 
piMUtlctawm  on  a  Judgment  of  do  /.  recovered  againft  him  ;  the  Defendant  pleaded  Nul  tiel  Re- 
cord of  the  Recovery  j  and  upon  Demurrer  to  this  Plea  it  was  objected,  that  he  ought  not  to  plead 
Nul  tiel  Record  but  Nil  debet ;  but  adjudged,  that  in  an  Aftion  of  Debt,  as  this  was,  the  Defen- 
dant might  plead  Nul  tiel  Record.    Hob.  209.   Maddox  verfus  Young.    Mich.  1  5  Jac.  1  Broiunl. 

51 2A  Debt  againft  the  Sheriff  of  Denbigh,  wherein  the  Plaintiff  declared,  that  he  recovered  a- 
gainft  R  O  and  had  Judgment  for  40  /.  Debt,  upon  which  the  faid  R.  0.  was  afterwards  out- 
lawed •  and  that  the  Plaintiff  delivered  a  Capias  Vtlegatum  againft  the  faid  R.  O.  to  the  Defen- 
dant, then  Sheriff,  and  that  he  having  been  in  his  Prefence,  the  Defendant  would  not  arreft  him, 
tho' 'required  to  do  it,  but  returned  Non  eft  inventus;  upon  Nil  debet  pleaded,  it  was  found  for 
the  Plaintiff,  but  it  was  moved  in  Arreft  of  judgment,  that  this  Aftion  was  brought  in  Middlefex, 
when  it  fbo'uld  be  brought  in  Denbighshire,  becaufe  the  Fault  was  there  in  not  arrefting  the  Par- 
ty but  adjudged,  that  the  Aftion  was  well  brought  in  Middlesex,  becaufe  the  falfe  Return 
to  the  Court  which  fits  in  Middlefex,  is  likewife  a  Wrong  done  to  the  Plaintiff;  and  therefore 
he  hath  his  Eleftion  to  bring  his  Aftion  in  either  County.     Mich.    1  5  Jac.  Hob.  209.  Packhurft 

verfus  Powell.  ,  ,        _   ,.  ^ 

25  Adjudged,  that  where  a  Man  is  in  Execution,  and  elcapes  by  the  Negligence  of  the  Gaoler, 
he  may  be  retaken,  either  by  the  Sheriff,  or  by  the  Party  at  whofe  Suit  he  was  in  Execution  ; 
but  if  it  was  a  wilful  Efcape,  by  the  Confent  of  the  Sheriff  or  Gaoler,  they  fliall  never  retake 
him,  but  the  Party  may;  becaufe  otherwife  by  the  Contrivance  or  Infufficiency  of  the  Gaoler,  he 
may' be  without  Remedy;  and  another  Reafon  is,  becaufe  the  Party  hath  an  Intereft  in  the  Body 
till  the  Debt  is  fatisfied;  or  he  may  bring  a  Scire  facias  againft  him,  to  fhew  Caufe  why  executionem 
habere  non  debet;  for  it  would  be  a  very  great  Mifchief,  that  the  Gaoler  might  at  his  Pleafure  fuffer 
a  Prifoner  in  Execution  to  efcape,  and  put  the  Plaintiff  to  an  Aftion  againft  him,  who  might 
not  be  able  to  pay  the  Debt;  'tis  true,  the  Law  was  formerly  otherwife.  Sid.  330.  AUanfon 
verfus  Butcher.  1  Lev.  132,  211.  S.C.  1  Mod.  194.  See  Scire  facias.  (H)  11.  1  Vent.  4,  and 
269.    lames  verfus  Peine.  S.  P.    2  Lev.  132.  S.  C.     See  Execution.  (K)  7.     See  pi.  22.  S.  P. 

26.  Debt  againft  the  Son,  who  was  Marfhal  of  the  King's  Bench,  for  the  Efcape  of  one  in  Ex- 
ecution in  the'Time  of  his  Father,  who  was  likewife  Marfhal ;  upon  the  Trial,  the  Cafe  upon 
the  Evidence  was,  the  Father  fuffered  a  Prifoner  in  Execution  voluntarily  to  efcape,  who  after- 
wards returned  to  the  Prifon,  and  was  aftually  in  Cuftody  at  the  Death  of  the  Father,  and  fo 
continued  when  the  Son  was  Marftial,  who  likewife  fuffered  him  voluntarily  to  efcape,  and  whe- 
ther he  fliould  be  chargeable  was  the  Queftion  ;  it  was  infilled,  that  he  ihould  not,  becaufe  after 
the  voluntary  Efcape  fuffered  by  the  Father,  he  could  not  take  him  again  in  Execution,  tho'  the 
Creditor  might,  and  tho'  he  returned  to  the  Prifon,  yet  neither  the  Father  or  Son  could  detain 
him  ;  but  adjudged,  that  even  where  there  is  a  voluntary  Efcape  in  the  Time  of  the  PredecelTor, 
and  another  in  the  Time  of  the  SuccefTor,  he  fliall   be  chargeable.     2  Lev.  109.  Lenthall  verfus 

Lent  hall. 

27.  In  an  Aftion  for  an  Efcape,  the  Queftion  was,  whether  the  Plaintiff  may  take  out  a  Ca.fa. 
or  Fi.fa.  againft  the  Defendant,  after  a  voluntary  Efcape  permitted  by  the  Gaoler:  Et  per  Cu- 
riam, 'tis  at  his  Eleftion  to  do  either,  which  Judgment  was  affirmed  upon  a  Writ  of  Error  in  the 
Exchequer-Chamber.     2  Mod.  136.  Bajfet  verfus  Salter. 

28.  An  Aftion  was  laid  in  the  County  of  Somerfet,  in  which  Judgment  was  obtained  by  T.  S. 
who  fbon  after  died  Inteftate:  The  Plaintiff  Gold  took  out  Adminiftration  in  the  Court  of  the  Bi- 
fhop  of  Bath  and  Wells,  and  brought  a  Scire  facial  upon  the  Judgment  againft  the  Defendant  in 
the  Aftion,  to  fhew  Caufe  quare  executionem  non  haberet,  and  had  likewife  Judgment  upon  the 
Scire  facias,  and  was  taken  in  Execution,  and  efcaped,  and  the  Plaintiff  Adminiilrator  brought 
an  Aftion  apainft  the  Sheriff  and  had  a  Verdift ;  it  was  objected  in  A,  reft  of  Judgment,  that  this 
Adminiftration  was  void,  becaufe  the  Judgment  obtained  by  the  Inteftate  being  entered  on  Re- 
cord in  the  County  of  Middlefex,  where  the  Records  are  kept,  he  had  Bona  notabiha  in  two 
Counties,  and  therefore  ought  to  have  a  prerogative  Adminiftration,  and  nor  in  the  inferior  Dio- 
cek  ;  and  the  Adminiftration  being  void,  the  Scire  facial  which  depends  on  it  muft  be  likewife 
void':  Sed  per  Curiam,  admitting  the  Plaintiff  recovered  in  the  Scire  facial  without  a  Title,  yet 
the  Ca.fa.  was  a  fufHcient  Authority  to  the  Defendant  to  take  the  Body,  tho'  grounded  on  an 
erroneous  Judgment,  and  the  Execution  good  till  avoided  by  a  Writ  of  Error.  3  Mod.  324. 
Gold  verfus  Strode. 
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29.  The  Defendant  was  in  Execution  upon  a  Ca.  $a.  returnable  a  Term  after  the  Tcfie,  Co  that 
there  w.is  a  whole  Term  intervening  between  the  Tefte  and  Return  ;  and  in  an  Action  of  Debr 
for  an  Efcape  brought  againft  the  Sheriff,  the  Plaintiff  had  a  Verdict ;  it  was  iniifted  in  Arreft  of 
Judgment,  that  this  Ca.  fa.  was  void,  and  if  fo,  then  Efcape  did  not  lie  againft  the  Sheriff;  but 
adjudged,  that  there  is  a  Difference  between  a  Capias  on  mefite  Procefs,  and  a  Capias  ad  fatisfa- 
eiend' ;  for  in  the  firft  Cafe,  if  a  Term  is  omitted,  the  Writ  is  void  in  all  Perfonal  Actions,  for  the  Cauie 
is  difcontinued  and  out  of  Court  by  fuch  Omiffion  ;  but  in  Executions  the  Omiffion  of a  'term  doth  not 
make  the  Writ  void,  becaufe  the  Defendant  hath  no  Day  in  Court,  hisCaufe  is  ended,  and  he  mutt 
be  in  Prifon,  whether  the  Writ  is  returnable  or  not ;  nor  is  it  necelTary,  that  it  fhould  be  returned  ; 
yet  if  a  Writ  of  Execution  bear  Tefte  out  of  Term,  the  Sheriff  fhall  not  be  liable  to  an  Efcape.  2 
Salk.  700.  Shirley  verfus  Wright.     Farr.  29.  S.  C. 

30.  The  Sheriff  had  the  Defendant  in  Execution  upon  a  Ca.  fa.  which  iffued  after  a  Day  and  Far.  19. 

Year  without  a  Sci.fa.  and  fuffered  him  to  efcape;  and  in  an  Action  of  Efcape  brought  againft  him,  s- c- 

the  Queftion  was,  whether  he  could  take  Advantage-  of  this  Error?  and  adjudged^  that  he  coulj'  Moor 

not.     1  Salk.  2 7 3.  Sher ley  verfus  Wright.  z]^ 

0  Dyer  175. 

Poph. 

203.     3Cro.  171,  S93.     1  Leon.  30.     8  Rep.  121.     2  Satin-i   100.  S.  P, 

31.  In  &  Scire  facias  quare  executionem  non,  &c.  the  Defendant  pleaded,  that  he  was  formerly 
taken  in  Execution  upon  a  Ca.  fa.  upon  the  fame  Judgment,  and  the  Sheriff  fuffered  him  to  efc.ipe, 
to  which  the  Plaintiff  then  and  there  confented j  and  upon  Demurrer  to  this  Plea,  it  was  adjudged 
ill,  becaufe  the  fubfequent  Confent  will  not  make  it  an  Efcape  with  the  Confent  of  Plaintiff ;  and  there- 
fore he  may  retake  the  Party,  or  bring  his  Action  againft  the  Sheriff.     1  Salk.  271.  Scott  v.  Peacock. 

(C) 

after  Habeas  Corpora  blOUQfit  ty  $&ttl  itl  CrCCUtlOtT. 

1.  T_TA'<eas  Corpus  is  an  antient  and  legal  Writ;  but  under  Colour  thereof  the  Sheriff  is  not  to 
X  X  fuffer  a  Prifoner  to  efcape,  and  if  he  doth,  he  is  liable  to  the  Debt. 

2.  Judgment  was  had  againft  the  Defendant  in.  B.  R.  and  another  Judgment  againft  him  in 
the  Common  Pleas,  upon  which  he  was  taken  in  Execution,  and  committed  to  the  Fleet,  he 
brought  an  Habeas  Corpus  cum  caufa,  and  was  removed  into  the  King's  Bench  •  if  the  Marfhal 
fuffer  him  to  efcape,  he  is  liable  to  both  Debts.     Dyer  1J2,  zoy.S.P. 

3.  Where  the  Defendant  is  in  Execution,  and  upon  an  Habeas  Corpus  brought  to  have  his  Body 
in  Court  on  a  Day  certain,  the  Sheriff  brings  him  to  an  Inn  on  the  Road,  and  the  Prifoner  efcapes 
into  another  County,  but  returns  next  Day  to  the  Sheriff,  who  brought  him  in  at  the  Return 
of  the  Writ ;  this  is  no  Efcape.     Cro.   Eltz..  Cbarnock's   Cafe.     3  Rep.  Boyton's  Cafe,  S.  P. 

4.  If  upon  an  Habeas  Corpus  brought  to  have  the  Prifoner  in  Court,  who  is  in  Execution, 
the  Gaoler  fufrers  him  to  go  at  Large  any  longer  Time  than  is  convenient  for  his  bringing  him 
into  Court,  'tis  an  Efcape.     Cro.  Car.  9.  335.  S.  P.     Hob.  202.  Balden  verfus  Temple,  S.  P. 

5.  A  Suit  being  commenced  againft  the  Defendant  in  an  Inferior  Court,  he  brought  a  Habeas 
Corpus  cum  caufa,  and  put  in  Bail  before  the  Chief  Juftice,  which  not  being  filed,  a  Procedendo 
was  awarded,  and  thereupon  they  proceeded,  and  had  Judgment  in  the  Court  below,  and  after- 
wards the  Defendant  efcaped  ;  and  upon  an  Adion  of  Debt  brought  againft  him  for  this  Efcape, 
it  was  adjudged,  that  when  Bail  was  put  in  upon  the  Habeas  Corpus,  tho'  'tis  not  filed,  yet  the 
the  Prifoner  and  his  Sureties  below,  are  difcharged.     2  Cro.  203.  Farnely  verfus  Bajfett. 

6.  In  Audita  querela  ag3inft  Richard  Halfy,  and  others,  fuppofing  that  he  the  Plaintiff  being 
taken  in  Execution  at  their  Suit  by  the  Sheriff  of  Bedford,  thac  he  fuffered  him  (the  Plaintiff)  to 
go  at  Large  in  Surrey,  &c.  in  Southward  &c.  the  Defendants  pleaded,  that  they  did  not  fuffer 
the  Plaintiff  to  go  at  Large  ;  the  Jury  found,  that  the  Plaintiff  was  taken  in  Execution,  and  by 
a  Habeas  Corpus  was  brought  by  the  Gaoler  to  Smithfield,  and  there  about  eight  of  the  Clock 
at  Night  the  Prifoner  efcaped  out  of  the  Cuftody  of  the  Gaoler,  and  went  into'  Southwark,  and 
lay  there  that  Night,  but  tne  next  Morning  he  returned  to  Smithfield  to  the  Gaoler,  who  brought 
him  to  the  Chamber  of  the  Chief  Juftice,  and  returned  his  Writ,  and  that  the  Chief  Juttice  com- 
mitted him  to  the  Marjhalfea  ;  and  this  was  adjudged  no  Efcape.  Moor  257.  Bennett  verfus 
Halfey. 

7.  Audita  querela  by  the  Plaintiff  againft  the  Defendants,  fuggefting,  that  he  was  taken  in  Exe- 
cution at  their  Suit  by  a  Warrant  upon  a  Ca.fa.  directed  to  the  Sheriff  of  Suffolk,  and  that  the 
Bailitfs  let  him  hun  go  at  Large  at  Lambeth  :  Upon  non  permiferunt  ire  ad  largum  pleaded,  a 
Special  Verdict  was  found,  that  rhe  Plaintiff  was  taken  in  Execution  by  a  Ca.fa.  and  before  the 
Return  of  the  Writhe  was  brought  to  Wejiminjtet,  and  at  his  own  Reque  ft  was  carried  by  the 
Bailiffs  to  Lambeth,  where  he  remained  in  their  Cuftody  till  the  Day  on  which  the  Writ  was  re- 
tumab'e,  and  which  Day  they  brought  him  to  Wejimintier,  and  then  delivered  him  to  the  Court 
according  to  the  Writ ;  they  likewile  found,  that  Lambeth  is  a  Vill  near  Wejlminfter,  but  that 'tis 
not  in  the  Road  from  Suffolk  to  H/ejlminjler,  nor  between  the  County  of  Suffolk  and  Weftminfier; 
and  upon    arguing   this  Special  Verdict,  it  was  adjudged  no  Efcape,  let  it    be  in  any  County 
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whatfoever,  whether  in  the  Road,  or  out  of  it,  where  the   Sheriff  hath  the  Prifoner  in  Cufto- 
dy,  if  'tis  before  the  Return  of  the  Writ,    Moor  299.  Burton  verfus  Andrews.     Mick,  32  Bits,. 

(D) 

Concerning;  frcfl)  purfuit.    Poftea  (f)  2 

i.TF  one  in    Execution  efcape  into  another  County,  and  the  Sheriff  on  frefh  Purfuit   retakes 

him  before  any  Action  brought  againft  him,  this  is  no  Efcape,  and  the  Prifoner  fhall  never 

have  an  Audita  querela,  becaufe  his  Efcape  was  wilful,  and  he  fhall  not  take  Advantage  of  his 

own  Wrong.     3  Rep.  43.  Boytons  Cafe.     Gold/.  180.  S.  P.     3   Rep.  52.   Rigewate's   Cafe.     Popb. 

41.  S.  C. 

2.  Judgment  againft  Husband  and  Wife,and  flie  was  taken  in  Execution,  and  becaufe  the  Mar- 
fhal  fuffered  her  to  go  at  Large,  an  Action  of  Debt  was  brought  againft  him,  who  pleaded, 
that  fhe  broke  the  Prifon,  and  he  took  her  in  frefh  Purfuit,  and  now  hath  her  in  Execution ;  ad- 
judged no  good  Plea,  becaufe  the  Plaintiff  had  alledged,  that  the  Defendant  voluntarily  fuffered 
her  to  go  at  Large,  which  was  not  anfwered  or  traverfed  ;  and  if  fo,  then  his  re  taking  her 
on  frefh  Purfuit  is  to  no  Purpofe.     2   Cro.    657.  Whiting  verfus  Sir  Geo.  Reynell. 

3.  The  Defendant  being  in  Execution,  brought  his  Habeas  Corpus  to  come  before  a  Judge 
at  the  Lent-Aflifes,  and  efcaped  to  London,  and  in  Eafter-Term  following  was  re-taken,  and  there- 
upon he  brought  an  Action  of  Falfe  Imprifonment  againft  the  Bailiff;  but  adjudged,  that 
the  Re-taking  on  a  frefh  Purfuit  was  good,  tho'  it  was  at  the  End  of  the  Year.  Godb.pa.  177. 
Stone's  Cafe. 

(E) 

®i  tfeions,  \xfym  tfjc  ^imD?et>  o?  Coton  arc  liable, 

1.  /^vNE   was  killed  in  the  Evening,   the  Murderer  efcaped;  by  the  Common  Law  the  Town 
\J  fhall  be  amerced,  for  the  Evening  is  Parcel  of  the  Day,  and  not  of  the  Night.     7  Rep. 
6.  Sendilh  Cafe. 

Wfytxt  soent  lies  foi  an  cBfcape,  ana  toliere  not,  oj  an  action  on  t\yt 

CafE.     See  Sheriff.  (H)  4. 


D' 


,EBT  doth  not  lie  againft  the  Heir  of  a  Gaoler  upon  an  Efcape ;  for  the  Heir  fhall  not 
be  charged  in  Debt,  neither  by  the  Common  Law,  nor  by  any  Statute  but  where  he  is 
named,  tho5  it  be  recovered  in  the  Life-time  of  his  Anceftor.  Dyer  271. 
Cro.Eliz.  2.  Debt  againft  the  Sheriff,  wherein  the  Plaintiff  declared,  that  he  had  obtained  a  Judgment  a- 
311.S.G.  gainft  W.  R.  and  that  his  Body  was  taken  in  Execution  by  the  Defendant,  Sheriff  of  the  County 
of  D.  and  that  he  fuffered  him  to  efcape  in  Warda  de  Cheap  London ;  the  Defendant  pleaded, 
that  W.  R.  was  taken  in  Execution  20  Aprdis  33  Eliz,.  and  that  he  continued  in  Execution  till 
the  8th  of  December  following,  on  which  Day  he  broke  Prifon,  &  a  Cu(lodia  ifjius  R.  ejf  contra 
voluntatem  ipftus  R.  evafit,  and  that  he  retook  him  in  recenti  infecutione ;  the  Plaintiff  by  Prote- 
ftation,  replied,  that  the  Defendant  did  not  make  frefh  Purfuit,  and  for  Plea  faid,  that  before  the 
faid  W.  R.  was  taken,  he  was  one  whole  Day  and  Night  at  London,  in  the  Parifh  and  Ward  afore- 
faid,  out  of  the  View  of  the  Defendant ;  and  upon  Demurrer  to  the  Replication  it  was  adjudged, 
that  if  a  Prifoner  efcapes,  and  is  out  of  the  View  of  the  Sheriff,  yet,  if  frefh  Suit  is  made,  and  he 
is  re-taken  upon  fuch  Suit,  he  fhall  be  in  Execution  again,  tho'  he  is  taken  in  another  County  ; 
and  in  fuch  Cafe  an  Action  will  not  lie  againft  the  Sheriff,  but  he  may  have  an  Action  againft  the 
Prifoner  for  this  Efcaps  ;  but  'tis  otherwife,  if  he  efcapes  with  the  Confent  of  the  Gaoler.  Pajch. 
36  Eliz,.  Ridgway'sCak.  3  Rep.  522.     Moor  660.  S.C.  By  the  Name  of  Grills  verfus  Ridgway. 

3.  Action  brought  for  Efcapes  always  ought  to  purfue  the  firft  Action  ;  therefore  if  the  Efcape 
be  of  one  in  Execution,  Debt  lies  againft  the  Sheriff;  but  if  'tis  upon  mefne  Procefs,  then  an  Ac- 
tion on  the  Cafe  is  the  proper  Remedy  ;  but  Debt  will  likewife  lie.  2  Cro.  288.  Burton  verfus 
Eyre. 

4.  Where  the  Sheriff  himfelf  is  Plaintiff,  he  may  neither  bring  an  Action  of  Debt,  or  an  Action 
on  the  Cafe  for  an  Efcape  of  the  Prifoner ;  and  where  the  Prifoner  pleaded,  that  the  Gaoler  walk- 
ed with  him  out  of  the  Limits  of  the  Gaol,  &c,  &  ipfum  ibidem  ad  largum  ire  permifu,  but  did 
not  fay  voluntarie,  and  that  afterwards  he  came  of  his  own  Accord  to  the  Gaol,  and  then  evafit 
&  exivit  prout  ei  bene  licuit  ;  this  was  held  ill,  becaufe  a  negligent  Efcape  is  no  Efcape  between 
the  Sheriff  and  his  Prifoner,  but  a  voluntary  Efcape  Is ;  'tis  true,  a  negligent  Efcape  is  an  Efcape 
between  the  Sheriff  and  the  Party  at  whofe  Suit  the  Prifoner  was  in  Execution.  Moor  577.  Sa- 
vage verfus  Becham. 

3  5  Cafe 
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,  5.  Cafe,r>r.  wherein  the  Plaintiff  declared,  that  he  had  brought  an  Aftion  againft  W.  R.  for  30/. 
and  he  not  appearing,  was  outlawed,  and  was  afterwards  taken  by  the  Defendant,  bein*  Sheriff,' 
&c.  upon  a  Caputs  utlagatum,  who  returned  Cepi,  but  fuffered  him  to  efcape ;  adjudged,  that 
the  Action  would  lie,  and  that  the  Jury  ought  to  give  the  Plaintiff  the  Value  of  his  Debt  in  Da- 
mages.    Moor  ($41.  Evans  verfus   Williams. 

6.  In  a  Special  Verdift  in  an  Aclion  of  Debt  againft  a  Gaoler,  the  Cafe  was,  the  Sheriff  took 
a  Man  in  Execution  for  a  Debt,  and  committed  him  to  the  Gaoler  of  the  County  at  H.  when  the 
Common  Gaol  was  at  F.  and  afterwards  the  Gaoler  fuffered  him  to  efcape;  the  Prifoner  never  ha- 
ving been  in  his  Cuftody  in  the  Common  Goal ;  the  Queftion  was,  whether  ah  ABion  of Debt  la* 
upon  this  Efcape,    againft  the  Gaoler,  or  whether  it  ought  to  be   brought  againft   the  Sheriff? 
it  was  argued,  that  the  Gaoler  is  liable ;  'tis  true,  an  AElion  of  Debt  did  not'lie  againft  him  at 
Common,  but  only  an  Aclion  on  the  Cafe,  which  always  fuppofes  a  Wrong  ;  but  by' the  Statutes 
13  Ed.  1.  De  mercatoribus,  and   Weftm'  2.  cap.  11.  Provifion  is  made  to  fecure  the  Party's  Debt  in 
Cafe  of  an  Efcape,  (viz..)  that  he  who   actually   fuffers  the  Efcape,  fhall  be  liable,-  and  if  he  is 
not  able,  then  Respondeat  fuperior  ;  'tis  true,  a  Gaoler  is  a  Servant  to  the  Sheriff,  and  an  Under- 
Officer,   yec  he  is  an  Officer  known  to  the  Court,  and  fixt  in  his  Office ;  becaufe  an  Habeas  Cor- 
pus may  be  directed  to  him,  and  the  Duke  of  Norfolk's  Cafe  in  Dyer  278,  proves,  that  an  A-ftion 
of  Debt  lies  againft  the  Deputy-Marfhal ;  then  as  to   his  Receiving  the  Prifoner  in  another  Place, 
and  not  in  the  County-Gaol,  that  makes  no  Alteration  j  for 'tis  not    the  Walls  of  the  Gaol,  but 
the  being  in   the  Cuftody  of  the  Gaoler  that  makes  the  Prifon  ;  'tis  true,  this  Action  hath  been 
rarely  brought  againft  a  Gaoler  ;  the  Reafon  may  be,  becaufe  they  are  indigent  Perfons :  It  was 
argued  for  the  Defendant,  that  the  Aftion  lies  againft  the  Sheriff,  and  not  the  Gaoler  j  for  'tis  the 
Sheriff's  Gaol,  and  the  Gaoler  is  but  his  Servant,  and  when  the  Prifoner  is  out  of  the  Gaol,  tho' 
in  the  Cuftody  of  the  Gaoler,  he  adts  but  as  the  Sheriff's  Bailiff  or  Servant  ;  'tis  true,  an  Aclion 
of  Debt  for   an  Efcape  hath   been  brought  againft  the  Deputy   Marfhal,  but  the  Reafon  may  be, 
becaule  he  is  a  Perfon  admitted  by  the  Court  to  execute  that  Office,  which  other  Gaolers  are  not; 
'tis  true  an  Habeas  Corpus  may  be  directed  to  them,  but  that  doth  not  prove,  that  they  are  Officers 
known  to  the  Court,  becaufe  fuch  Writs  may  be  directed  to  any  other  Perfon,  who  hath  the  Cu- 
ftody of  the  Body  ;  this  is  no  Procefs  of  Charge  or  Difcharge,  there  is  no   Record  to  charge  him. 
The  Cafe  was  not  adjudged.     Hardr.  29.  IVainwright  verfus  Griffith. 

7.  Debt  againft  the  Defendant  as  Superior,  for  the  Efcape  of  one  in  Execution,  and  in  a  Spe-  „  Venr 
cial  Verdi&the  Cafe  was,  Sir  Jeremy  Whitcbcott  (the  Defendant)  was  feifed  in  Fee  of  the  Office  3t4. 
of  Warden  of  the  Fleet-Prifon,  who  granted  the  fame  to  Duckenfield  for  three  Lives,  referving  the  2  Mod. 
Rent  of  \oool.per  Ann.  and  took  Security  to  fave  himfelf  harmlefs   from  Efcapes;  the  Grantee  ll9- 
was  admitted  by  the  Court  of  C.  B.  and  afterwards  fuffered  feveral  Prifoners  in  Execution  for  Great  J"  Jones 
Debts,  to   efcape,  and  went  himfelf  beyond    Sea    with  one   of  them,  and  whether  the   Warden  6°' 
Ihould  be  charged  as  Superior,  was    the  Queftion  ;  it    was  infifted  for  him,  that   he  ought  not, 
becaufe  at  Common  Law  no  Gaoler  was  anfwerable  for  Efcapes;  the  Remedy  was  given  by  the 
Statute  TV.  2.  cap.  <,.  which  extends  only   to  Arrears  in  Account,  and  the  Warden   cannot  pro- 
perly be  faid  to  be  Superior  to  Duckenfield,  during  his  Eftate  for  three  Lives,  for  he  is  the  prefenc 
Warden,  and  the  other  but  in  Reverfion  ;  but  for  the  Plaintiff  it  was  argued,  that  Debt  did  not 
lie  at  Common  Law  for  an  Efcape,  but  an  Action  on  the  Cafe;  and  tho'  the  Statute  W.  2.  men- 
tions Account,  yet  it  extends  to  other  Cafes ;  after  which  Statute,  and  before  the  Statute  t  R.  2. 
cap.  12.  which  is  the  firft  Statute  concerning  Efcapes,  Actions  of  Debt  were  brought  for  Efcapes 
in  other  Cafes  befides  Account;  adjudged,  that  the  Warden,  at  his  Peril  is  to   put  in  a  Perfon  fuf- 
ficient   to  anfwer    all  Efcapes,  otherwife  he  himfelf  muft  anfwer.     2  Lev.  158.  Plummer  verfus 
Wlntchoit. 

(H) 

fl>f  Actions;  br  anfe  agamft  dfy;ecttto?3  anti  aumiiuiJratojg  to;  €tcap$$, 

t.  T  T  hath  been  held,  that  an  Aclion  of  Debt  would  not  lie  againft  the  Executor  of  a  Sheriff,  for 
J|  fuffering  a  Prifoner,  tho'  in  Execution,  to  efcape,  unlefs  the  Plaintiff  had  recovered' a  Judg- 
ment againft  the  Sheriff  himfelf,  before  he  died  ;  and  the  Reafon  is,  becaufe  the  Efcape  was  a 
Wrong  which  arifes  ex  malepcio,  and  not  ex  contractu,  and  therefore  'tis  no  more  than  a  Irefpafs, 
which  dies  with  the  Perfon.      Dyer  322,  271.  a. 

2.  But  fince  that  Time  the  better  Opinion  feems  to  be  to  the  contrary,  that  an  Aclion  of  Debt 
•would  Ire,  becaufe  the  fufrering  one  in  Execution  to  efcape,  is  not  merely  a  Trefpafs,  or  Perfonal 
Wrong,  for  'tis  mixed  with  an  Intereft,  becaule  the  Creditor  hath  an  Intereft  in  the  Body  of  his 
Debtor  in  Execution,  which  ought  to  remain  there  as  a  Pledge  for  his  Debt.  Goldf.  00.  1  Vent. 
li.  S  P. 

3.  It  was  never  yet  doubted,  but  that  an  Adminiftrator  might  have  an  Aclion  of  Debt  againft 
the  Sheriff  himfelf,  for  fufrering  a  Piifoner  in  Execution  to  efcape  in  the  Life-time  of  the  Inteftare  ; 
but  where  the  Efcape  hath  been  upon  mefne  Procefs,  it  hath  been  a  Queftion, whether  an  Adminiftra- 
tor might  have  an  Action  on  the  Cafe  againft  the  Sheriff;  'tis  true,  fuch  an  Action  was  brought,  and 
upon  Demurrer  to  the  Declaration,  two  Judges  were  of  Opinion,  that  the  Action  did  lie;  if  not  at 
Common  Law,  yet  by  the  Equity  of  the  Statute  4  Ed.  3.  cap.  10.  De  bonis  afportatis  in  vita  Te- 
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flatoris,  which  is  a  Law  that  ought  to  have  a  favourable  Conitrudrion  for  the  Advancement  of 
JuiUce,  for  certainly  it  muft  be  rcafonable,  that  fince  the  Teftator  himfelf  had  an  Injury  done 
by  fuch  an  Efcape,  that  his  Executor  fliould  not  be  deprived  of  a  proper  Remedy.  Style  3  :.  Boo- 
mer verfus  Pane.     1  Vent.  3 1   S.  P. 

But  two  other  Judges  held,  that  the  Action  on  the  Cafe  did  not  lie,  neither  at  Common 
Law,  nor  by  the  Equity  of  that  Statute;  'tis  plain,  that  the  Action  doth  nor  lie  at  Common 
Law,  beiaui'e  it  was  not  grounded  on  a  Contrail,  as  Debt,  Covenant,  or  the.  like  ;  for  at  Com- 
mon Law  an  Executor  could  have  no  other  Action ;  he  could  not  maintain  any  Action  which  did 
arife  ex  maleficio,  as  an  Action  of  Tjefpafs,  Aftault,  Battery,  or  the  like ;  neither  could  he  main- 
tain all  Actions  which  were  grounded  even  upon  Contracts,  for  he  could  not  have  an  Addon  of  Ac- 
count before  the  Statute  of  W.  2. 

Now  if  he  could  not  have  this  Action  on  the  Cafe  at  Common  Law,  he  can  never  maintain  it 
upon  the  Equity  of  the  Statute  4  Ed.  3.  for  that  only  gives  him  an  Action  of  Trefpafs  againft  him 
who  carried  away  the  Goods  and  Chattels  of  his  Teftator  whilft  he  was  living,  which  Action  he 
could  not  have  before  this  Statute  was  made  ;  it  doth  not  provide  a  Remedy  for  any  other  Sort  of 
Trefpafs  whatsoever  ;  and  it  can  never  be  raid,  that  the  fuffering  the  Defendant  to  efcape  upon 
mefne  Procefs,  in  the  Life-time  of  the  Teftator,  was  an  Injury  done  to  his  Goods  or  Chattels;  'tis 
true,  this  Statute  may  be  extended  by  Equity  to  other  Actions  which  concern  his  Goods  and 
Chattels,  and  therefore  it  hath  been  adjudged,  that  an  Executor  may  maintain  an  Action  of  Tro- 
ver for  Goods  taken  away  and  converted  in  the  Life-time  of  the  Teftator,  but  no  other'  Action 
of  Trefpafs  than  what  concerns  fuch  Goods.  Poph.  189.  Mafon  verfus  Dixon.  Jones  173.'^,  C. 
Latch  167.  S.  C.  ' '  • 

Hob.  164.       a.  But  where  the  Executor  himfelf  had  recovered  a  Judgment  againft  the  Debtor  of  his  Terra- 
s' c>         tor,  and  had  him  in  Execution,  and  then  the  Sheriff"  fufrered  him  to  efcape,  it  was  held  very  clear, 
zCl0'  r   that  he  might  maintain  an  ABion  of  Debt  againft  the  Sheriff;  but  whether  it  ought  to  be  in  the 
-?B  1ft      Debet  &  Detinet,  was  the  Queftion  ;  and  adjudged,  that  it  ought  to  be  in  the  Detinet  only;   for 
112.  S.C.  tho'  the  Judgment  was  obtained  by  the  Executor  himfelf,  yet  it  was  not  for  a  Debt  due  to  him; 
as  Executor,  but  for  a  Debt  due  to  his  Teftator,  and  therefore  it  muft  be  brought  in  the  Detinet 
for  if  'tis  brought  in  the  Debet  and  Detinet,   'tis  not  only  wrong,  but  no  Statute  of  Jeofails  will 
help  it.     2  Cro.  $tf.Reynell  v.  Lancaftle.     AnteaDebt.  (C)  2.S.  C.    Shore  ^"j.Brooki  verfus  Cook. 
S.  P.     Antea  (B)  16.  Sltngsby  verfus  Lambert,  S.  P. 

(I) 

^iea&tngg  therein  not  good. 

1.  "px  E  B  T  againft  the  Sheriffs  of  London,  for  an  Efcape  of  B.  fetting  forth,  that  he  was  in 
1  J  Execution  in  Ludgate,  in  the  Time  of  the  former  Sheriffs,  and  delivered  over  to  thepre- 
fent  Sheriffs,  who  on  the  ijth  of  December,  Anno  3  Ed.  6.  fuffered  him  to  efcape,  &c.  the  De- 
fendants pleaded,  that  before  the  faid  15  December,  viz,.  23  September  3  Ed.  6.  the  faid  B.  being 
then  in  Cuftody  of  the  former  Sheriffs  in  London,  they  at  Lambeth  in  the  County  of  Surrey  fufter- 
ed him  to  go  at  Large,  &c.  and  upon  Demurrer  to  this  Plea,  it  was  adjudged  ill,  becaufe  he 
might  efcape  before  the  23d  of  September  3  Ed.  6.  and  yet  after  the  then  Sheriffs  were  out  of  their 
Office;  befides,  'tis  repugnant  to  fay,  that  he  was  in  their  Cuftody  in  London,  and  that  they  fuf- 
fered  him  to  go  at  large  in  Lambeth ;  for  he  ought  to  have  alledged  certainly,  that  he  was  in  their 
Cuftody  at  Lambeth,  otherwife  'tis  no  Efcape.     Mich.  3  Ed.  6.  Dyer  66,  67. 

2.  Debt  upon  an  Efcape,  in  which  the  Plaintiff  declared,  that  whereas  he  had  obtained  a  Judg- 
ment againft  W.  R.  in  London,  and  a  Capias  ad  fatisfiiciena"  againft  him,  which  was  returned  Non 
eft  inventus,  and  thereupon  one  of  his  Bail  was  arretted  and  committed  to  Prifon,  and  therein  de- 
tained in  Execution  fecundum  cons'1  Civitatis  prad',  and  afterwards  efcaped  ;  upon  Demurrer  to 
this  Declaration,  it  was  obje&ed,  that  the  Plaintiff  did  not  alledge  the  Cuftom  exprefly,  but  only 
fecundum  confuetudinem,  and  that  if  the  Cuftom  had  been  exprefly  alledged,  'tis  not  good,  becaufe 
the  Plaintiff  ought  to  have  a  Sa  fa.  againft  the  Bail;  for  'tis  unreafonable  to  take  him  in  Exe- 
tion,  without  giving  him  Opportunity  to  anfwer,  becaufe  he  might  plead  a  Releafe  of  the  Princi- 
pal, or  other  Matter,  to  dilcharge  himfelf;  and  fo  it  was  adjudged.  Trin.  32  Eliz,.  Cro.  Eliz,. 
185.  Dewred  verfus  Ratcliff. 

3.  In  Debt  for  an  Efcape  of  one  in  Execution,  in  which  the  Plaintiff"  declared  on  the  Writ  and 
the  Efcape,  but  omitted  the  Judgment;  and  this  was  held  an  incurable  Fault.  1  Lev.  191. 
Jones  verfus  Pope. 
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fMea&tngsi  therein,  good, 

CASE    againft  the  Sheriff  of  Briftol  for  an  Efcape,  in  which  the  Plaintiff  declared,  that  a  Moor 
Commiffion  of  Bankruptcy  was  taken  out  againft  T.  S.  who  efcaped,  and  the  CommifTio-  s54- 


Bulft. 
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ners  offered  to  examine  him  upon  Interrogatories,  which  he  refufed  to  anfwer,  and  thereupon  they  2  Bu 
committed  him,  and  the  Defendant  fuffered  him  to  efcape ;  it  was  objected,  that  this  Declaration  25<J' 
was  ill,  becaufe  the  Plaintiff:  had  alledged,  that  the  Defendant  fuffered  the  Bankrupt  to  efcape    but 
did  not  fet  forth,  that  the  Debt  was  not  fatisfied:  But  per  Curiam,  it  (hall  be  intended,  that  it  was 
not  fatisfied,  and  'tis  the  Efcape  which  is  the  Tort,     i  Roll.  Rep.  47.  Barnes  verfus  Carey 

2.  Debt  upon  an  Efcape  againft  the  Sheriff;  who  pleaded,  that  the  Plaintiff  dedit  confenfum  to 
him  the  Defendant,  that  the  Prifoner  fhould  go  at  large,  whereby  he  did  fo;  it  was  obieaed  up- 
on a  Demurrer  to  this  Plea,  that  the  Defendant  fhould  have  pleaded  dedit  liccntiam,  and  not 
confenfum,  as  he  had  done;  but  adjudged  a  good  Plea,  for  the  Plaintiff  might  have  taken  Iflue 
upon  it.     Goldf.  81.  Cumming  verfus  Harrington. 

3.  Cafe  againft  the  Sheriff  for  an  Efcape  upon  mefne  Procefs;  the  Defendant  pleaded  the  Sta-  *  Mod. 
tute  23  H.6.  cap.  10.  and  that  he  let  the  Perfon  out  upon  Bail,   according  to  the  faid  Statute   *77- 
and  that  he  had  taken  reafonable  Securities,  viz.  A.  and  B.  having  *  Sufficient  within  the  Coun-  *  See  She- 
ty  ;  the  Plaintiff  in  his  Replication  traverfed,  that  the  Defendant  took  Bail  of  Perfons  having  fuk-  rid '■(■      . 
dent  within  the  County ;  and  upon  Demurrer  it  was  infifted  for  the  Defendant,  that  he  is  compel-  tF)  5- 
lable  to  take  Bail;    if  he  take  thofe  who  are  inefficient,  the  Courfe  is,  for  the  Court  to  amerce 

the  Sheriff,  and  not  for  the  Party  to  bring  an  Adion  ;  adjudged,  that  if  he  take  no  Bail  then  an 
A£tion  lies  againft  him,  but  the  Sufficiency  of  the  Bail  is  not  material,  for  'tis  only  for  'the  She- 
riff's Security  ;  Judgment  for  the  Defendant.     1  Mod.  227.  Ellis  verfus  Tarborough. 

4.  Debt  for  an  Efcape,  in  which  the  Plaintiff  declared  Quod  cum  recuperajfet  verfus  W.  R.  &c. 
prout  patet  per  Recordum,  and  thereupon  a  Capiat  iflued  againft  him,  and  afterwards  he  was  ta- 
ken by  the  Defendant,  and  efcaped;  adjudged,  that  this  Declaration  was  ill,  it  being  too  general  • 
for  it  doth  not  appear  that  any  Judgment  was  had  againft  W.  R.  but  only,  that  the  Plaintiff  re- 
cuperajfet; and  if  there  was  no  Judgment,  then  he  could  not  be  taken  in  Execution.  Sid.  zo6  in 
Jones  and  Pope's  Cafe.  ' 

5.  In  Debt  for  an  Efcape  againft  the  Warden  of  the  Fleet,  the  Plaintiff  declared,  that  one 
Lenthall  was  commuted  to  him  in  Execution  upon  three  feveral  Judgments,  (but  did  not  fay  prout 
patet  per  Recordum  of  the  Commitment)  and  that  the  Defendant  permitted  him  to  efcape;  the  De- 
fendant pleads  he  permitted  him  to  efcape  by  Licenfe  of  the  Plaintiff,  who  replied,  tha't  r 


~ «  —         r    -  r-  -j  ~.~-«.~  ~.  n.w  i.aiuuu,  wuu  repnea,  tnat  ne  per- 

mitted him  to  eicape  de  injuria  Jua  propria,  and  not  by  Licenfe  of  the  Plaintiff;  and  upon  De- 
murrer it  was  infilled  for  the  Defendant,  that  the  Declaration  was  ill,  becaufe  he'  did  not  alledge 
prout  patet  per  Recordum  of  the  Commitment,  which  is  a  Matter  triable  by  Record,  &c.  this  is  ve- 
ry true,  but  Vis  cured  by  the  Plea  by  which  an  I  flue  is  tendered  upon  another  Matter,  and  by  that 
the  Commitment  is  admitted,  fo  that  'tis  not  the  Commitment,  but  the  Licenfe,  and  nothing 
elfe,  which  is  now  to  be  tried.  3  Lev.  303.  Nor  den  verfus  Fox.  See  Stat.  4  &  5  Anna,  cap.  \6. 
See  Knighton  verfus  Moreton. 

6.  Cafe,  &c.  againft  the  Defendant  for  an  Efcape,  wherein  the  Plaintiff  declared,  that  the  De- 
fendant (the  Sheriff)  did  arreft  W.  R.  by  Virtue  cujufdam  Brevis  de  Latitat  de  Curiis  Domini 
Regis  apud  IVeftm,  and  afterwards  fuffered  him  to  efcape;  there  was  a  Verdicl  for  the  Plaintiff, 
but  it  was  objected  in  Arreft  of  Judgment,  that  the  Declaration  was  ill,  becaufe  the  Arreft  was 
laid  to  be  by  Virtue  cujufdam  Brevis  de  Latitat,  and  doth  not  fay  out  of  what  Court  that 
Writ  iflued  ;  befides,  there  is  no  fuch  Writ  as  De  Latitat,  it  fhould  be  cujufdam  Brevis  vocat. 
Latitat,  &c.  'tis  true,  a  Sheriff  fliall  not  take  Advantage  of  an  erroneous  Procefs,  but  he  fliall  of  a" 
void  Procef,  and  this  Writ  is  void,  for  it  doth  not  appear  out  of  what  Court  it  iflued ;  it  might 
iflue  out  of  the  Common  Pleas,  and  if  returnable  here,  'ris  void  ;  but  the  better  Opinion' was,  that 
a  Latitat  iflues  out  of  no  Court  but  B.  R.  that  if  Curia  Domini  Regis  had  been  left  out,  and  it 
had  been  only,  that  W.  R.  was  arretted  Virtute  Brevis  vocat.  Latitat,  it  had  been  well  enough. 
5  Mod.  413.  Odes  verfus  Ckrke. 
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€ftfyeat 


w 


(A) 

I;  ~ymr  -w-  -v  Here  the  King  pardons  a  Felon  before  Conviction,  the  Lord  fliall  not  have  his 
Lands  by  Efcheat,  becaufe  he  hath  no  Title  before  the  Attainder.  Owen  87. 
Smith's  Cafe. 

2.  Husband  and  Wife,  Tenants  in  fpecial  Tail ;  the  Husband  is  attainted  in 

Treafon,  and  executed,  leaving  Iffue ;  the  Wife  died,  the  Lands  fhall  efcheat,  becaufe  the  Iffue  in 

Tail  ought  to  make  his  Conveyance  by  Father  and  Mother,  and  from  the  Father  he  could  not,  by 

Reafon  of  the  Attainder.     Dyer  332.  See  Beaumont's  Cafe.    9  Rep.  138. 

3.  If  Tenant  in  Fee  fimple  is  attainted  of  Treafon  and  executed,  immediately  upon  his  Death 
the  Fee  is  vefted  in  the  King  without  Office  found,  yet  he  muft  bring  a  Set.  fa.  againft  the  Terte- 
nants,  but  it  fhall  never  efcheat  to  the  Lord  of  whom  the  Lands  are  holden,  until  Office  found. 
3  Rep.  10.  Dowty's  Cafe. 

4.  Where  a  Man  is  attainted  of  Felony,  his  Heirs  born  after  the  Attainder  fliall  not  inherit,  but 
the  Land  fliall  efcheat.     3  Rep.  40,  in  Ratcliffe's  Cafe. 

5.  The  principal  Felon  fled,  and  was  outlawed,  the  Acceflary  was  convifted  and  executed,  the 
Lord  entered  on  his  Land  as  efcheated,  afterwards  the  Principal  reverfed  the  Outlary,  and  upon  his 
Trial  was  acquitted  ;  adjudged,  that  the  Heir  of  the  Acceflary  fhall  recover  the  Lands,  for  by  the 
Acquittal  of  the  Principal  he  alfo  was  acquitted.     9  Rep.  1 19,  in  Lord  Sancher's  Cafe. 

6.  An  Abbot,  &c.  was  feifed  of  an  Acre  of  Land  in  Fee,  held  of  the  Manor  of  R.  he  and  all  the 
Monks  died,  by  Reafon  whereof  the  Land  efcheated;  the  Manor  defcended  to  the  Heir  at  Law, 
who  conveyed  the  fame  to  B.  G.  in  Fee,  of  which  the  Acre  was  Parcel ;  it  was  a  Queftion,  whe- 
ther this  Acre  ftiould  efcheat  to  the  Lord  of  whom  it  was  holden,  or  revert  to  the  Heirs  of  the 
Donor ;  and  it  was  adjudged,  that  it  fliould  efcheat  unto  the  Lord  of  whom  it  was  held.  Winch 
37.  Johnfon  verfus  Norway. 


Cfcroto.    See  #>ebt,  (F)  4. 


€Utt  fo£  ILxiu 


By  Deed,  good.  (A)  1  Eftate  for  Life  by   Devife,  and  Eftate 

for  the  Life  of  another.  (B) 


L 


(A) 

1.  ~YT  ANDS  were  allured  to  one,  to  the  Ufe  of  a  Man  and  his  Wife,  for  the  Term  of 
their  Lives,  and  the  longer  Liver  of  them,  Remainder  to  the  Ufe  of  another  Man 
and  his  Wife  in  Tail ;  and  for  Want  of  fuch  Iffue,  to  the  Ufe  of  the  Husband  to 
whom  the  Eftate  for  Life  was  limited,  and  his  Heirs  for  ever:  Provided,  that  if  the 
faid  Tenant  for  Life  fliould  have  Jjfue  of  his  Body,  or  any  Wife  which  he  fliould  have  at  the 
Time  of  his  Deceafe,  fliould  be  with  Child  by  him,  then  after  the  Birth  of  fuch  Iffue,  the  Ufe  of 
the  faid  Lands  fliould,  after  the  Deceafe  of  him  and  his  Wife,  be  to  the  faid  Iffue;  and  in  Default 
of  fuch  iffue,  to  the  right  Heirs  of  the  Husband ;  the  Wife  died,  and  the  Husband  married  again  ; 
adjudged,  that  before  Iffue  had  by  his  fecond  Wife,  he  had  only  an  Eftate  for  Life,  as  he  had  be- 
fore.    Trin.  14  Eliz,.  Dyer  314.     See  Lifle  verfus  Grey. 

2.  Feoffment  to  the  Ufe  of  G.  and  D.  and  of  the  Heirs  Males  of  the  Bodies  of  the  faid  G.  and 
D.  lawfully  to  be  begotten,  and  for  Default  of  fuch  Iffue  Male  of  both  the  Bodies  of  the  faid  G. 
and  D.  or  either  of  them  lawfully  to  be  begotten,  then  to  the  Ufe  of,  &c.  adjudged,  this  was  a 
Gift  to  a  Man  and  his  Iffue,  for  'tis  but  to  both  of  chem  for  Life;  and  an  Implication  can  never 
be  intended  by  Deed,  unlefs  there  are  apt  Words  for  it ;  'tis  otherwife  in  Wills.  Mich.  1 5  Jac. 
1  Brownl.  153.  Nevill  verfus  Nevill. 

3  3.  The 
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3.  The  Husband,  in  Confidefation  of  Marriage,  covenanted  to  make  a  Feoffment  to  If.  R.  in  *  An 
Fee,  to  the  Ufe  of  the  Husband  for  Life,  and  after  his  Deceafe,  to  the  Ufe  of  Anne  (whom  he  !9' 
intended  to  marry)  until  one  of  the  Sons  oj  the  faid   Husband,  on  the  Body  of  the  faid  Anne  to 

be  begotten,  jhall  be  of  the  Age   of  twenty-one  Tears,  &c.  the  Marriage  took  Erred,  and   the  Huf- 
band  died  without  Iffue ;  adjudged,  that  Anne  had  an   Eftate  for  Life  befoie  any  Iffue  born,  or 
in  Cafe  there  was  no  Iffue  at  all  between  them,  and  this  by  the  firft  Words  of  the  Will,  (viz,.)} 
after  the  Deceafe  of  the  Husband  to  the  Ufe  o/Anne.     Moor  15.  Cockett  verfus  Sheldon. 

4.  Leafe  to  A.  during  his  van  Life,  and  the  Lives  of  B.  and  C.  the  Queftion  was,  whether  this  Cro.Elir.. 
Limitation,  during  the  Lives  of  B,  and  C.  was  good,  or  not,  becaufe  an  Eftate  for  a  Mans  ovon  49'- 
Life,  being  of  an  higher  Nature  than  an  Eitate  for  the  Life  of  another,  therefore  both  thofe  E-  Moor 
Hates  cannot  ftand  together,  but  one  muft  drown  in  the  other;    but  adjudged,  that  it  was  one  i9  ',,, 
entire   Eftate  of  Freehold,    and    fhould  continue  during    the  three   Lives,    and  the  Survivor  of  157.  s. C. 
them;  and  tho*  the  Leffee  could  have  it  no  longer  than  his  own  Life,  yet  his  Affignee  fhall  have 

the  Benefit  of  it  fo  long  as  the  other  Two  are  living,     y  Rep.  13.    Rofs's  Cafe.     Moor,  pi.  32. 

S.  P. 

5.  Debt  upon  Bond,  conditioned,  that  if  the  Obligor,  his  Heirs,  &c.  do  yearly,  and  every 
Year,  pay  fo  much,  &c.  to  Thomas  and  Dorothy  hit  Wife,  during  their  two  Lives,  that  then,  &c. 
The  Husband  died,  the  Queftion  was,  whether  the  Payment  fhould  continue  to  the  Wife,  and 
adjudged,  it  fhould  not;  'tis  true,  where  an  Intereft  is  fecured  for  Lives,  it  muft  be  for  the  longer 
Liver  of  them  ;  but  here  is  no  Intereft,  for  that  is  in  the  Obligee,  and  'tis  a  collateral  Limitation 
to  the  Husband  and  Wife,  and  even  an  Intereft  will  not  furvive  in  fome  Cafes,  as  where  an  Office 
is  granted  to  Two,  and  one  dies,  the  Office  is  extinft,  unlefs  there  are  Words  of  Suivivorfliip. 
I  Mod.  1 87.  Slater  verfus  Carew.     See  BrudneW%  Cafe. 

(  B) 

SHIjat  Sail  be  an  Eftate  fo?  %ifz  bv  ?Dct)tfe. 

1.  T'T'THere  there  are  no  Words  of  Inheritance,  the  Devifee  hath  only  an  Eftate  for  Life; 
VV  'tis  true,  the  Word  Heir  is  generally  a  Word  of  Inheritance,  but  even  where  that. 
Word  is  in  a  Will,  an  Eftate  for  Life  only  paffes,  as  for  Inftance,  the  Teftator  devifed  Lands  to  « 
W.  R  and  other  Lands  to  W.N.  but  did  not  limit  for  what  Efiate  •  and  farther  he  devifed,  that 
if  either  of  them  die,  then  the  Survivor  fhould  be  Heir  to  the  other,  but  without  faying  to  what 
Land  ;  adjudged,  that  the  Survivor  fhall  have  only  an  Eftate  for  Life,  becaufe  the  Perfon  to  whom 
he  is  made  Heir  had  no  greater  Eftate.     See  Pojlea,  pi.  3,  4,  1 1. 

2.  The  Father  was  Tenant  for  Life,  Remainder  in  Fee  to  his  Son,  who  devifed  to  his  Wife 
all  the  Lands  which  he  might  have  in  Reverfion  after  the  Death  of  his  Father,  paying  to  the  right 
Heirs  of  the  Father  40  /.  yearly ;  afterwards  the  Son  died,  and  the  Father  furvived  ;  adjudged, 
that  the  Son's  Wife  had  only  an  Eftate  for  Life,  and  that  {he  fhould  not  pay  the  Annuity  of  40  /. 
till  after  the  Death  of  the  Father,  becaufe  his  right  Heir  could  have  no  Title  during  the  Father's 
Life.      Dyer  571.  b.. :  .    \ 

3.  There  was  a  Grant  of  a  Rent  to  W.  R.  during  the  Life  of  the  Wife  of  the  Grantor,  and 
that  if  it  was  in  arrear,  that  then -it  fhould  be  lawful  for  the  faid  W.  R-  and  his  Heirs,  to  diflrain 
for  it ;  afterwards  the  faid  W.  R-  devifed  this  Rent  to  another,  and  died ;  adjudged,  that  the  De- 
vifee fliall  have  it,  becaufe  this  Claufe  of  Diftrefs  made  the  Grantee  have  a  Freehold  in  the 
Rent,  determinable  upon  the  Death  of  the  Wife  of  the  Grantor.  9  Eliz,.  Dyer  251.  Cajfandra's 
Cafe. 

4.  The  Teftator  being  feifed  of  Lands  in  Fee,  devifed  that  his  Wife  fhould  take  the  Profits 
till  his  Daughter  Mary  fhould  be  of  the  Age  of  fixteen  Years  ;  and  if  fhe  died,  &c.  then  W.  R. 
fhould  be  his  Heir ;  the  better  Opinion  was,  that  fhe  had  an  Eftate  for  Life.  4  Leon.  37,  213. 
Gpnie's  Cafe.     See  Ante  a  pi.  1 . 

5.  Sd  where  the  Teftator  had  three  Sons,  and  three  Houfes,  and  he  devifed  an  Houfe  to  each 
of  his  Sons  in  Tail ;  and  if  any  of  them  died  without  Iffue,  then  the  Survivors  fhould  have 
all  his  Part,  equally  to  be  divided  amongft  them;  one  of  them  died  without  Iffue;  adjudged, 
that  the  Survivors  fhall  have  only  an  Eftate  for  their  Lives  in  his  Part,  becaufe  there  are  no 
Words  to  fhew,  that  he  intended  a  greater  Eftate  for  them ;  for  thofe  Words,  All  his  Part,  ex- 
tend only  to  the  whole  Houfe  devifed  to  him,  and  not  to  the  whole  Eftate  which  the  Teftator  had 
in  it;  therefore  it  fhall  deftend  to  his  Heir  at  Law.  1  And.  180.  Pettiwood  verfus  Cook.  3  Leon. 
180.  S.  C  Latch  40.  S.  C.  Cro.  Eliz,.  52.  S.  C.  2  Leon.  129,  193.  £  C.  Jointenants.  (A) 
7.  £  C. 

6.  Devife  to  W.  R.  and   to   his  eldefl  Iffue  Male,  he  had  no  Sen  then  living;  adjudged,  that  1  And. 
the  Father  had  an  Eftate  only  for  Life,  becaufe  of  the  Word  Eldefl.     Sir  Francis  Moor,  who  re-  l32" 
ports  this  Cafe,  tells  us,  that  the  Lands  devifed  were  Gavelkind,  and  that  the  Devife  was  to  the 
Father,  and  his  eldefl  Ijjue  Male,  and  fo  from  Heir  Male  to  Heir  Male  for  ever;   and  that  this  Moor 
was  an  Eftate  for  Life  only  in  the  Heirs  Males,  who  were  then  born,  and  not  to  fuch  who  fhould  371.  S.C 
be  afterwards  born,  becaufe  fuch  a  Limitation  tends  to  a  Perpetuity,  and  for  that  Reafon  would  be 

void.     Cro  ■  Eliz,.  40.  Lovelace  verfus  Lovelace. 

v,  5  C  7.  So 
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7.  So  a  Devife  to  R.  Archer  for  Life,  and  after  to  his  next  Heir  Male,  and  to  the  Heirs  Males 
of  bis  Body  ■  R.  had  iffue  John ;  adjudged,  this  is  only  an  Eftate  for  Life  in  R.  Archer,  and  that 
John,  the'ri'ght  Heir,  (hall  take  by  Puuhafe,  and  not  by  Defcent.  Cro.  EUz..  453.  Baldwin  ver- 
(us  Smnh.    1  Rep.  66.  b.  S.  C.    z  And.  ^.  S.C  . 

S  The  Husband  devifed  all  his  Lands  to  his  Wife  for  Life,  and  after  her  Deceafe  he  devifed 
three  Parcels  to  his  three  Sons  respectively,  but  did  not  limit  what  Eft  ate  they  jbould  have  in  thofe 
Parcels-  and  that  if  any  of  his  Sons  marry  and  have  lffue  Male  of  his  Body,  and  die  before  he  en- 
ter on  the  Lands,  then  his  Iffue  fhould  have  that  Part ;  the  Youngeft  married,  had  Iffue,  and  en- 
tered on  his  Part,  and  afterwards  died  ;  adjudged,  that  he  had  only  an  Eflate  for  Life  in  his 
Part  •  and  for  that  Reafon  his  Iffue  could  not  have  it  after  his  Death,  for  the  Father  being  the 
youngeft  Son  of  the  Teftator,  the  Fee-fimple,  after  his  Death,  muft  defcend  to  the  eldeft  Son  ; 
'tis  true,  where  a  Devife  is  to  one,  and  if  he  die  without  Iffue,  Remainder  over,  this  makes  an 
Eftate-tail  in  the  Devifee;  but  'tis  otherwife  where  the  Dying  without  Iffue  is  limited  to  be  with- 
in a  certain  Time  ;  as  for  Inftance,  if  he  die  without  Iffue  before  he  is  twenty-four  Tears  old,  or  be- 
fore he  enter  on  the  Lands,  as  in  the  principal  Cafe.  Cro.  EUz,.  497.  Bacon  verfus  Hill.  Moor 
46A.  S.C    Fee-fimple  in  Wills.  (B)  2.  S.C. 

9.  Devife  of  the  Fee-fimple  of  his  Houfe  to  the  Mother,  and  after  her  Deceafe  to  her  Son  ; 
adjudged,  that  the  Mother  had  only  an  Eflate  for  Life,  and  the  Son  had  an  Eftate  in  Fee  in  Re- 
mainder.    1  And.  51.  Baker  verfus  Raymond. 

i  o.  The  Father  devifed  all  his  Lands  and  Goods,  after  his  Debts  paid,  to  R.  and  B.  his  Chil- 
dren, 'equally  to  be  divided  betwen  them;  adjudged,  that  his  Children  had  only  an  Eftate  for  Life 
in  the  Lands  3  for  the  Goods  and  Lands  being  joined  together  in  one  Sentence,  and  there  being 
no  Words  of  Inheritance  to  pafs  the  Lands,  an  Eftate  for  Life  only  partes;  for  the  Words  Equally 
to  be  divided,  as  they  relate  to  the  Lands,  extend  only  to  the  feveral  and  diftin<ft  Occupations 
of  them  by  his  Children,  and  not  to  the  Continuance  of  the  Eftate  for  ever;  but  as  they 
relate  to  the  Goods,  it  makes  them  Tenants  in  Common  thereof,  and  'tis  a  Devife  of  thofe 
Goods  for  ever.     Cro.   EUz,.  330.    Dickens   verfus  Marjhall.     Jointenants.  (A)  15.  S.  C.      See 

pi.  14. 

11.  The  Lord  of  a  Manor  devifed  to  W.  R.  his  Steward,  a  yearly  Rent  of  10  /.  iffuing  out  of 
all  his  Lands,  and  payable  cpjarterly,  with  Power  to  diftrain  for  the  fame,  and  to  hold  Courts  of 
all  his  Manors  for  Life;  adjudged,  this  was  a  Devife  of  the  yearly  Rent  of  10  /.  for  Life,  becaufe 
that  Rent  was  a  Recompence  for  the  Keeping  his  Courts,  which  was  granted  to  the  Steward  for 
Life.     8  /??/>.  85.  Sir  Rich.  Pexali's  Cafe. 

ia.  The  Teftator  had  three  Sons,  and  Lands  alfo  in  three  Villages,  and  he  devifed  his  Lands 
in  one  Vill  to  his  eldeft  Son,  and  his  Lands  in  another  Vill  to  his  fecond  Son,  and  his  Lands  in 
the  third  Vill  to  his  youngeft  Son,  but  did  not  limit  what  Eftate  either  of  them  Jbould  have  in 
their  Lands ;  but  farther  devifed,  That  if  any  of  them  died,  that  the  Survivor,  &c.  fhould  be  his 
Heir ;  the  eldeft  Son  had  Iffue,  and  afterwards  he  died,  adjudged,  that  fuch  Iffue  fhall  have  his 
Father's  Part,  exclufive  of  his  Uncle's,  who  furvived,  becaufe,  tho'  the  Father  had  only  an  E- 
ftate  for  Life,  by  the  Will,  yet  he  being  the  eldeft  Son  of  the  Teftator,  the  Reverfion  in  Fee 
defcended  on  him,  by  which  Defcent  his" Eflate  for  Life  was  drowned  ;  and  if  fo,  then  his  Death 
cannot  revive,  and  veft  the  Remainder  in  his  furviving  Brothers.  1  Bulft.61.  Wood  verfus  In- 
gerfole.    2  Cro.  260.    See  pi.  7. 

13.  The  Husband  devifed  Lands  to  Rofe,  for  Life,  and  that  if  fhe  married  after  his  Deceafe,  and 
had  any  Heirs  of  her  Body  lawfully  begotten,  then  that  Heir  fhould  have  it  after  her  Deceafe, 
and  the  Heirs  of  the  Body  offiuh  Heir;  and  if  fhe  died  without  Iffue,  then  he  devifed  the  Remain- 
der over;  adjudged,  that  Role  had  only  an  Eftate  for  Life,  becaufe  the  Limitation  to  the  Heirs  of 
the  Body  of  fuch  Heir,  was  grafted  on  the  precedent  Word  Heir,  which  Word  was  ufed  only  as  a 
Defignation  ofthePerfon,  and  not  as  a  Limitation  of  the  Eftate;  Juftice  Crook,  who  reports  this 
Cafe,  tells  us,  that  it  was  adjourned,  but  that  two  judges  againft  the  Opinion  of  the  Chief  Juftice 
Popham,  held,  that  Rofe  had  only  an  Eftate  for  Life,  for  the  Reafon  before-mentioned.  Moor  593. 
Clerke  verfus  Day.  Cro.  EUz,.  313.  S.C.  Owen  148.  Lilly  verbis  Tayler.  S.P.  Poftea  Purchafe.  (B) 
pi.  1 .  S.  C. 

14.  The  Teftator  devifed  his  Manor  of  Dale  to  his  fecond  Son,  but  did  not  limit  for  what  E- 
ftate,  fo  that  he  could  have  no  more  than  an  Eftate  for  Life  in  it:  Item,  I  give  my  Manor  of  Sale 
to  my  faid  Son  and  his  Heirs;  here  the  Word  Item  fhall  not  be  taken  as  a  Copulative  to  join  the 
Sentences,  and  make  the  Son  have  a  Fee-fimple  in  the  Manor  of  Dale,  but  it  fhall  be  taken  as  a 
new  Grant  of  the  Manor  of  Sale.     Moor  52.    1  Roll.  Abr.  834,  844.  5.  P. 

1  5.  The  Father  devifed  one  Houfe  to  his  eldeft  Son  in  Tail,  another  Houfe  to  his  fecond  Son  ir 
Tail,  and  a  third  Houfe  to  his  youngeft  Son  in  Tail;  and  that  if  any  of  them  die  without  Iffue,  then 
the  Remainder  to  the  other  Two  equally;  this  fhall  make  only  an  Eftate  for  Life  in  the  two  Survi- 
vors, becaufe  thofe  Words,  (viz,.)  to  the  other  Two  equally,  do  not  extend  to  the  Quantity  of  E- 
ftatc,  but  to  the  Quantity  of  the  Land.     2  Brownl.  74.  Pitt  verfus  Brown.     See  pi.  9. 

\6.  In  a  Special  Verdict,  the  Cafe  was,  that  the  Teftator  was  feifed  in  Fee  of  a  Meffuage  and 
certain  Lands,  always  ufed  with  the  Houfe,  and  being  fo  feifed,  he  made  a  Leafe  of  Part  of  the 
Lands  to  W.  R.  for  Years,  and  afterwards  he  devifed  the  Meffuage  to  his  Wife,  with  all  the  Lands 
in  the  Occupation  of  the  Leffee,  and  after  the  Deceafe  of  his  Wife,  that  it,  and  ail  the  Reft  of  his 
Lands,  fhould  remain  to  his  Younger  Son  ;  adjudged,  that  the  Wife  fhall  not  have  an  Eftate 
for  Life  in  all  the  Lands,  by  Implication,  becaufe  it  was  exprefly  devifed,  that  (he  fhould  have 
3  the 
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the  Lands  in  Leafe,  which  fhews,  that  the  Teftator  did  not  intend  fhe  fhould  have  al!  the 
Reft  ;  and  becaufe  the  youngeft  Son  could  not  take  by  this  Devife,  till  after  the  Death  of  the 
Wife,  therefore  during  her  Life,  the  Heir  at  Law  fhall  have  it.     Moor  123. 

17.  The  Teftator  devifed  his  Lands  to  A.  for  Life,  Remainder  to  B.  and  the  Heirs  of  his  Body, 
Remainder  to  Wild  and  his  Wife;  and  after  their  Deceafe,  to  their  Children ;  adjudged,  this  was 
only  an  Eftate  for  Life  in  the  Husband  and  Wife,  becaufe  there  being  a  Remainder  in  Tail 
limited  exprefly  to  B.  if  the  Teftator  had  meant  to  difpofe  the  like  Eftate  to  Wild,  'tis 
very  probable  he  would  have  ufed  the  fame  Words  ;  befides,  the  Limitation  to  the  Children 
ftopt  there;  for  if  it  had  been  to  the  Children  of  their  Bodies,  that  would  have  lookt  like  an 
Eftate  Tail  ;  but  the  Chief  Reafon  was,  becaufe  Wild  and  his  Wife  had  Children  then  born. 
6  Rep.  \6.  Wild's  Cafe.     See  Gierke  verfus  Day,  S.  P. 

18.  'Tis  likewire  true,  that  the  Word  Paying  generally  mikes  an  Eftate  of  Inheritance,  but 
not  where  the  Payment  is  to  be  made  out  of  the  Profits  of  the  Lands,  &c.  as  where  the  Fa- 
ther devifed  his  Freehold  Lands  to  his  Sons,  Henry  and  Michael!,  upon  Condition,  that  if  they 
fell  the  lame  to  any,  but  to  his  Son  Matthew,  then  he  (hall  enter,  and  that  all  his  Sons  (hM  pay 
to  their  Mother  40/.  per  Annum,  during  her  Life,  for  Dower  out  of  all  his  Lands,  &c.  adjudged, 
that  Henry  and  Michael  had  but  an  Eftate  for  Life;  and  that  the  fubfequent  Condition  did  not 
enlarge  their  Eftate,  becaufe  it  was  fuch  a  Condition  as  is  more  proper  to  be  annexed  to  an  Eftate 
for  Life,  than  to  create  a  Fee-fimple  j  for  if  it  fhould  be  conftrued  to  make  a  Fee-fimple,  then  the 
Sons  could  not  be  reftrained  from  felling  to  any  Body  ;  and  as  to  the  Payment  of  40  /.  per  Annum 
to  the  Mother,  for  her  Dower,  'tis  not  a  Payment  of  a  Sum  in  Grofs,  fo  as  to  make  a  Charge  on 
the  Perfons  of  the  Devfees ;  but  'tis  a  Charge  out  of  all  his  Lands,  in  the  Nature  of  an  yearly 
Rent  out  of  the  Profits ;  for  where  the  Payment  is  to  be  made  out  of  the  Profits,  or  where  the  Charge 
is  upon  the  Land,  there  the  Devifee  cannot  be  a  Lofer,  as  he  may,  where  the  Payment  is  to  be 
made  of  a  Sum  in  Grofs,  becaufe  he  may  be  compelled  to  pay  the  Money,  and  may  die  before  he 
can  fatisfy  himfelf  out  of  the  Profits.  Bridgm.  132.  MuJchamJ)  verfus  Bluett,  fones  211.  S.C 
Cro.  Car.  1 12.  S.  C.  by  the  Name  of  An/ley  verfus  Chapman. 

19.  The  Teftator  was  feifed  of  Lands  in  Fee,  and  had  other  Lands  mortgaged  to  him  in  Fee, 
which  Mortgage  was  forfeited,  (but  Serjeant  Rolle  tells  us,  it  was  not)  and  having  his  own  Lands, 
he  gave  his  Wife  all  the  reft  of  his  Goods,  Chattels,  Leafes,  Eflates  and  Mortgages,  whereof 
he  was  pofjefied;  adjudged,  that  neither  an  Eftate  in  Fee,  or  for  Life,  patted  by  thofe  Words, 
Ejlates  and  Mortgages,  becaufe  they  were  coupled  with  Perfonal  Things,  of  which  the  Teftator 
was  pojlcjfed,  and  that  at  the  moft  he  could  have  no  more  than  an  EJlate  for  Life.  Cro.  Car. 
447.  IVilkinfon  verfus  Merriland.     Jones  380.  S.  C.     1  Roll.  Abr.  834.^.  C. 

20.  The  Father  devifed  Lands  to  his  two  eldeft  Sons  refpe&ively,  in  Tail,  and  ether  Lands  to 
Henry  his  youngeft  Son,  and  his  Heiis:  Item,  I  give  unto  the  faid  Henry  my  Pafture  Lands,  called 
South fields,  and  my  Meadows,  called  Warhay  ;  but  did  not  limit  for  what  Eftate.  Alfo  I  will,  that 
all  Bargains  which  I  have  from  Nicholas  Webb,  my  Son  Henry  dull  enjoy,  and  his  Heirs  for  ever, 
and  for  lack  of  Heirs  of  his  Body,  Remainder  over;  adjudged,  that  South  fields  and  Warhay  be- 
ing not  the  Bargains  of  Webb,  therefore  Henry  had  but  an  Eftate  for  Life  in  thofe  two  Places ;  for 
the  Teftator  having  devifed  feveral  Lands  to  feveral  ofhis  Sons  in  Tail,  and  fome  to  Henry  in 
Fee,  and  then  giving  more  to  Henry,  not  mentioning  what  Eftate  he  fhould  have  in  them,  the 
Law  will  conftrue,  that  he  intended  them  only  for  his  Life;  for  the  Word  hem  (hall  not  couple 
the  Sentences,  and  import,  that  Henry  jh all  have  the  fame  Eftate  in  the  Southfiels  and  Warhay, 
as  he  had  in  thofe  Lands  which  were  devifed  to  him  and  his  Heirs,  but  fhall  extend  only  to  that 
Claufe  which  follows  it ;  and  that  the  Words,  Heirs  of  his  Body,  which  are  in  the  fubfequent 
Claufe  fhall  extend  only  to  the  Bargains  of  Webb.     Cro.  Car.  368.  Spirt  verfus   Hence. 

21.  The  Father  made  a  Settlement  u^on  his  Son  for  Life,  Remainder  in  Tail  Male;  afterwards 
he  made  a  Will,  and  devifed,  that,  for  want  of  Iffue  Male  of  his  Son,  the  Lands  fhould  remain  to 
his  Son  by  any  other  Wife,  but  did  not  limit  for  what  Eftate  ;  and  in  Cafe  of  Failure  of  Ifjue 
Male  by  fuch  Son,  then  all  his  Lands  fhould  remain  to  his  Grand-Children,  and  their  Heirs;  ad- 
judged, that  there  being  *  no  exprefs  Eftate  devifed  to  this  Son,  the  Words  which  feem  to  create  j--hs> 
an  Eilate-Taif  in   him,  will  not  do  it,  (viz,.)  in  cafe  of  Failure  of  Jjjue  Male  ;  and  fo  he  had  but  would 

an  Eftate  for  Life.     4  Mod.  316.  Moor  verfus  Parker.  have  it  ari 

Eflate- 
Tail,  by  Tacking  the  EJlate  by  the  Will  to  the  EJlate  fir  Life  in  the  Settlement.     See  Smith  verfus  Milford. 

22.  The  Husband  devifed  Lands  to  his  Wife  for  Life,  and  after  to  be  difpofed  by  her  to  fuch  ^°^'sf 

of  his  Children  as  Jlje  fiould  think  fit  ;  this  makes  a  Fee-fimple    in  the  Wife;   but  if  it  had  been,  ,.f^ 

1  devife  my   Lands  at  the   Difpofe  of  my  Wife  to  fuch  of  my  Children  as  Jhe  fhall  think  fit;  there  n,ei0g;ve 

the  Children  take  exprefly  by  the  Gift  or  Device  of  their  Father,  and  the  Words,  at  the  Difpofe  it  to  whom 

of  my  Wife,  relate  only  to  the  Children,  and  not  to  the  Eftate.     Carter  235.  fnepleafed; 

file  had  an 

exprefs  EJlate  for  Life,  and  a  Power  to  grant  the  Riverfion,  and  the  Grantee  will  be   in  ly   the  Wilt.     4  Leon.  ^i« 

23.  In  an  Action  of  Debt  for  Rent,  the  Cafe  upon  the  Pleadings  was,  Craford  Gibbons  was 
feifed  in  Tail  of  the  Reverfion  of  the  Manor  of  Bawds,  expectant  upon  the  Determination  of  an 
Eftate  for  Life  then  in  Being,  and  being  fo  feifed,  he  made  a  Leafe  of  a  MeiTuage,  Mill,  and 
four  Acres  of  Land>  Parcel  of  the  faid  Manor,  to  one  Letton  for  twenty-one  Years,  to  commence 

5  C  2  after 
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after  the  Death  of  the  Tenant  for  Life,  referving  10  /.  per  Ann.  Rent ;  afterwards  Letton  affigned 
the  faid  Term,  and  his  Intereft  therein,  to  Glajcock  the  Defendant ;  and  after  that  the  aforefaid 
Crafford  Gibbens  bargained  and  fold  the  Reverfion  of  the  Premises  to  one  Kinder  in  Fee,  who 
devifed  it  to  Took  the  Plaintiff,  and  died ;  then  Crafford  Gibbem  levied  a  Fine  come  ceo,  &c.  of 
the  whole  Manor  to  T  P.  and  both  he  and  the  Tenant  for  Life  died,  and  then  the  Defendant 
Glajcock,  by  Vertue  of  the  faid  Leafe  and  Affignment  thereof  made  to  him,  entered,  and  Took 
fuppofmg,  that  flie  had  the  Reverfion  by  the  Will  of  Kinder,  brought  an  Afticn  of  Debt  for 
Rent  againft  the  Defendant;  but  adjudged,  that  (he  had  no  Title  to  the  Rent,  becaufe  by  the 
Bargain  and  Sale  made  by  Crafford  Gibbens,  who  was  feifed  of  the  Reverfion  in  Tail,  to  Kinder, 
nothing  paffed  to  him  but  a  dependable  Fee,  i.  e.  only  a  dependable  Eftate  for  the  Life  of  the  fuel 
Graford  Gibbens,  which  could  not  be  devifed  by  Kinder,  either  by  the  32  H.%.  cap.  1.  or  by  34 
r>  35  H.S.cap.  5.  of  Wills;  and  notwithftanding  the  Devife  to  the  Plaintiff  Took,  the  Eftate  de- 
fended to  the  Heir  at  Law  of  the  Teftator,  as  a  fpecial  Occupant,  and  tho'  by  the  Fine  levied 
by  Crafford  Gibbens,  after  the  Death  of  Kinder  the  Teftator,  the  Eftate-Tail  as  to  the  Cognifor.  was 
baned  and  extinguifhed,  yet  that  Fine  lignified  nothing  to  Took  the  Devifee,  fo  as  to  make  the 
Way  good  by  way  of  Relation,  but  only  to  corroborate  the  Eftate  of  the  Heir  of  Kinder  the  Te- 
ftator, to  whom  it  was  defcended  before  the  levying  the  Fine,  and  to  make  it  a  bafe  Fee  in  him, 
who  had  an  Eftate  in  Fee  only  for  Life,  defcendable  before  ;  that  an  Eftate  per  auter  vie  is  not  de- 
vifable,  See  Margery  Calley 's  Cafe,  and  in  10  Rep.  96  &  98.  Seymour's  Cafe,  and  Cro.  Eliz..  804. 
and  Dyer  253.  1  Sound.  260.  Took  verfus  Glafcock:  This  Cafe  denied  to  be  Law  per  Holt  Ch. 
Juft.  Pafcb.  12  Will,  in  Machill and  Clerk'sCzk. 

24.  In  a  Special  Verdid  in  Ejectment,  the  Cafe  was,  the  Teftator  being  feifed  in  Fee,  devifed 
to  his  Wife  for  Life,  and  then  to  be  at  her  Difpofal  to  any  of  her  Children,  who  ft  all  be  then  li- 
ving j  adjudged,  that  the  Wife  had  only  an  Eftate  for  Life,  and  that  the  Power  of  difpofing  was 
a  feparate  and  diftinft  Gift ;  for  the  Eftate  given  to  her  is  very  exprefs  and  certain  for  her  Life, 
and  the  Power  to  difpofe  is  additional ;  'tis  not  like  thofe  Cafes  which  are  General  and  Indefi- 
nite, (viz.)  A  Devife  to  IV.  R.  that  he  ftiall  fell,  or  to  fell,  &c.  for  in  thefe  Cafes  W.  R.  hath  a 
Power  to  convey  a  Fee,  therefore  he  is  conftrued  to  have  a  Fee  ;  but  here  the  Power  is  feparate 
and  diftinguifhed  from  the  Eftate  for  Life.  1  Salk.  239.  Tbomlinfon  verfus  Dighton.  See  Moor 
57.     Latch  9.  34.     Jones  137.    1  Mod.  189.     2  Lev.  104.     3  Lev.qi. 


tUtt  fo?  gears;. 

By  Deed,  good.  (A)  where  the  Term  mall  veft  in  the  Exc- 

Eftate  for  Years  by  Devife,  good,  and  |      cutor.  (B) 


(A) 
35?  Quit,  gooti. 

N  Covenant,  the  Cafe  was,  Tenant  for  three  Lives,  his  own  being  one,  made  a  Leafe  to 
W.  R.  for  fix  Years,   and  the  Leflee  for  Years  made  a  Leafe  to  another  at  Will  ;  the  Te- 
nant for  three  Lives  died,  the  Tenant  at  Will  being  then  in  PofTeffion  of  the  Lands,  then 
the  Leffee  for  fix  Years,  in  Confideration  of  400  /.  paid  to  him  by  the  Plaintiff,  fells  all 
his  Eftate  to  him,  reciting  in   the  Conveyance,  that  the  Tenant  at  Will  did  claim  only  at  Will, 
and  to  his  Ufe,  reciting  alfo,  that  the  Tenant  for  three  Lives  was  dead,  and  that  by  Virtue  there- 
of he  was  feifed  of  the  Freehold,  as  Occupant  during  the  other  two  Lives,  and  that  he  being  fo 
feifed,  did  aflign,  bargain  and  fell  to  the  Plaintiff,  all  his  Eftate,  Right,   Title  and  Intereft  in'the 
Lands,  to  hold  to  him,  for  and  during  the  two  Lives  then  in  Being,  and  covenanted,  that  he  had 
fuch  an  Eftate  in  Law,  and  that  he  would  warrant  the  Sale  fo  to  him  made  ;  and  upon  this  Co- 
venant the  Action  was  brought ;  the  Queftion  was,  whether  upon  the  Death  of  the  Tenant   for 
three  Lives,  this  Leffee  for  Years  had  a   greater  Eftate  than  only  for  the  Remainder  for   the  fix 
Years  ;  and  adjudged,    that  he   had  not.     Trin.  10  Jac.  2  Bulft.  11.  Chamberlaine  verfus  Ewers. 
For  the  Tenant  at  Will  was  Occupant. 
iLev.35.       2    jn  a  Special  Verdid:,  the  Cafe  was,  the  Father  fettled  his  Lands  upon  himfelf  for  Life,  and 
afterwards  to  his  Son,  and  the  Heirs  Males  of  his  Body,  Remainder  over  •  and  if  he  die  without 
Heirs  Males  of  his  Body,  then   his  Daughters  to  have  the  Lands  for  one  Hundred  Years  ;  Provifo, 
that  if  his  Heir  Male  pay  1500  /.  to  each  of  his  Daughters,  within  two  Years  after  his  Deceafe, 
that  then  this  Limitation  of  the  Eftate  for  Tears  jh  all  ceafe  and  be  void  ;  the  Money  was  not  paid, 
the  Daughters  entered  after  the  Death  of  the  Iffue   Male;  adjudged,    this  was  a  good  Leafe  by 
1  Way 
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Way  of  Future  Intereft,  and  that  it  fhall  commence  after  the  Death  of  the  Heir  Male  of  the  Body  3  Cro. 
of  the  Father  j  but  that  fuch  a  Term  might  be  barred  by  a  Common  Recovery  fuffered  oy  the  2?36 
Tenant  in  Tail.     Sid.  102.  Goodier  verfus  Ckrke. 

(B) 

3&y  Ia#  mill,  0ooD,  anD  toSjcrc  tfic  Cerm  f!?ali  tett  tn  ttje  €jrrccufoj» 

Sco  Executory  <Devife.  (A)  (B)  per  totum. 

i.TPHE  Father  devifed  Lands  to  his  Daughter, and  her  Heirs, when  fbe  fhou'd  come  to  hef  Age 
_|_  of  eighteen  Years,  and  that  his  Wife  fhould  take  the  Profits  to  her  Ufe  without  any  Account 
to  be  made,  until  his  Daughter  came  to  that  Age,  and  that  fhe  mould  pay  the  old  Rent,  and  find 
her  Daughter  Neceffaries  until  fhe  could  write  and  read  Engli/h,  and  made  his  Wife  Executrix,  and 
died ;  fhe  proved  the  Will,and  married  again,  and  died ;  the  Husband  affigned  the  Term  to  the  Lefforj 
who  brought  an  A&ion  of  Debt  for  Rent  upon  a  Leafe  for  a  Year,  and  fo  from  Year  to  Year  &c. 
and  it  was  found,  that  all  the  Conditions  in  the  Will  were  performed,  and  that  the  Daughter  was 
under  the  Age  of  18  Years ;  adjudged,  this  being  a  Will  is  a  good  Leafe,  and  not  a  Truft  only 
in  the  Wife,  fo  long  as  fhe  fhould  educate  the  Daughter,  and  by  Confequence,  that  the  Husband 
fhould  have  the  Term  ;  and  therefore  the  Action  by  the  Affignee  is  well  brought.  17  Jac.  Hutt. 
36".  Blackburn's  Cafe. 

2.  The  Teftator  being  pofTefled  of  a  Clofe  for  a  Term  of  Years,  devifed  the  faid  Clofe  to  his 
Grandfon  William.,  after  he  fhould  attain  his  Age  of  22  Years,  paying  to  his  younger  Brother  Tho- 
mas  fo  much,  &c.  and  if  William  fhould  die  before  22,  then  he  devifed  the  faid  Clofe  to  "Tho- 
mas after  he  fhould  attain  his  Age  of  22  Years,  and  made  W.  R.  his  Executor,  and  died ;  William 
attained  his  Age  of  22  Years, -and  entered  by  the  Affent  of  the  Executor,  and  died  without  pay- 
ing any  Thing  to  Thomas,  but  he  firft  made  a  Will,  and  appointed  R.  C.  Executor  thereof;  after- 
wards Thomas  died  before  he  attained  the  Age  of  22,  having  alfo  made  a  Will,  and  the  aforefaid 
R.  C.  Executor  thereof,  who  was  the  now  Defendant ;  then  W.  R.  the  Executor  of  the  firft  Te- 
ftator entered,  and  being  turned  out  by  the  Defendant,  brought  this  Ejectment ;  and  all  this 
Matter  being  found  Specially,  the  Queftion  was,  who  fhould  have  the  Refidue  of  the  Term,  and 
it  was  infilled,  that  W  R.  the  Executor  of  the  firft  Teftator  fhould  have  it;  that  the  Executor 
of  the  Grandfon  William  could  not  have  it  ;  for  if  he  fhould,  that  would  be  againft  the  Intention 
of  the  Teftator,  that  never  intended  that  William  fhould  have  the  Term,  becaufe  'tis  exprefly  de- 
vifed over  to  Thomau  and  the  Executor  of  Thomas  can  have  no  Title,  becaufe  it  was  devifed  to 
him  upon  a  Contingency,  which  never  happened  ;  and  if  fo,  then  the  Law  will  carry  the  Re- 
fidue of  the  Term  to  the  Executor  of  the  firft  Teftator ;  but  adjudged,  that  the  Devife  of  the 
Clofe  to  William,  without  mentioning  *  for  what  Eftate  the  whole  Term  paffed,  and  after  he  en-  *  Dyef 
tered  by  the  Affent  of  the  Executor,  'tis  impoffible  that  any  Intereft  fhould  remain  to  that  Exe-  307.  b. 
cutor  ;  and  as  to  Thomas  the  fecond  Devifee,  'tis  devifed  to  him  by  exprefs  Limitation  upon  a  Con- 
tingency, and  he  dying  before  fuch  Contingency  happened,  his  Executor  can  have  no  Tit!e ;  and 
if  fo,  then  the  Executor  of  William  muft  have  it.     2  Sid.  135,  151.  Fynymore  verfus  Crockford. 

3.  In  a  Special  Verdict  in  Ejedment,  the  Cafe  was,  the  Teftator  being  poiTeffed  of  Lands  for 
a  Term  of  Years,  devifed  them  to  W.  R.  and  to  the  Heirs  of  his  Body;  and  if  the  faid  W.  R.  die, 
without  lffue,  living  B.  B.  then  to  the  faid  B.  B.  adjudged,  this  was  a  good  Limitation  to  B.  B. 
becaufe  the  Contingency  was  to  arife  within  the  Compafs  of  a  Life,  and  in  this  Cafe  the  Court  de- 
nied Child  and  Bailie's  Cafe  to  be  Law  ;  which  fee  Executory  Devife.  (B)  14.  1  Salk.  225.  Lamb 
verfus  Archer.     See  Sid.  451.     1   Cro.  230. 

4.  The  Teftator  being  pofteiTed  of  a  Term  for  99  Years,  devifed  it  to  A.  for  Life,  and  fo  to  B. 
for  Life,  and  likewife  to  five  more  fucceffively  for  Life  ?  they  all  died,  and  the  Queftion  was^ 
who  fhould  have  the  Refidue  of  the  Term  ;  adjudged,  that  all  Remainders  in  this  Cafe  were  good, 
and  that  the  firft  Devifee,  and  fo  every  other  Devifee  in  his  Turn,  had  the  whole  Term  vefted  irt 
him,  and  the  next  had  but  a  Poffibility  of  a  Remainder,  and  the  Executor  of  the  Teftator  had  but  a 
Poffibility  of  Reverter:  Now  here  the  Teftator  gave  but  a  limited  Eftate,  and  what  he  did  not 
giveaway  muft  remain  in  him,  and  by  Confequence  muft  go  to  his  Executor.  1  Salkt  231.  Ept 
verfus  Falkland. 


euu 


7^o 


Cftate  at  Will. 


(A) 

r.  «*"  V '  "S  HE  Leffor  made  a  Leafe  to  three  Perfons  at  Will;  one  of  them  died  ;  the  Queftion 

was,  whether  the  Death  of  that  one  did  determine  the  Eftate  at  Will,  becaufe  fuch 

an  Eftate  cannot  furvive  ;  it  was  not  refolved  in  Hill.  10  Elix,.  Dyer  269.  but  after- 

JL        wards,  in  another  Cafe,  it  was  adjudged,  that  the  Fftate  at  Will  was  not  determined. 

5  Rep.  10.  Henfted's  Cafe. 

2.  In  Ejectment,  the  Cafe  was,  the  leffor  being  feifed  in  Fee,  made  a  Leafe  to  W.  R.  at  Will, 
who  being  diffeifed  by  B.  B.  re-entered  and  took  a  Leafe  of  the  DiffehTor;  adjudged,  that  by  the 
taking  this  new  Eftate,  his  Will  was  determined  by  his  own  Contract.  Style  363.  Locky  verfus 
D urn  1  low.     See  Dinfdale  verfus  Ifles. 

3.  Leafe  of  Lands  for  one  Year,  rendring  Rent,  and  afterwards  for  nine  or  twelve  Years,  as  W. 
R.  a  third  Perfon  lhould  agree ;  but  no  Agreement  was  made,  yet  the  Leffee  continued  in  Pof- 
feflion  after  the  Year ;  adjudged,  that  he  was  Tenant  at  Will ;  but  they  doubted,  whether  an 
Action  of  Debt  would  lie  for  Rent  after  the  Year.     2  Sid.  153.  Bedford  verfus  John/on. 

4.  Adjudged,  that  where  Lands  are  leafed  at  Will,  rendring  Rent,  the  Leffee  cannot  determine 
his  Will  before  or  after  the  Day,  for  the  Payment  of  the  Rent,  but  it  muft  be  done  on  that  very 
Day,  and  not  two  or  three  Days  before  ;  for  the  Law  will  not  allow,  that  the  Leflee  fhall  deter- 
mine his  Will  to  the  Prejudice  of  the  Leffor,  nor  will  it  allow,  that  the  Lefior  fhall  determine 
his  Will  to  the  Prejudice  of  the  Leffee,  after  the  Land  is  fowed  with  Corn  ;  for  as  one  fliall  have 
the  Corn,  fo  the  other  fhall  have  the  Rent.     Sid.  319.     Lev.  109.    SeeKelw.$6,  <5j. 

5.  Cafe,  &c.  by  Tenant  at  Will  for  deftroying  his  Common  of  Pafture,  with  Conies,  and  for 
building  a  Houfe  thereon  ;  upon  a  Demurrer,  it  was  objected,  that  the  Declaration  was  ill,  becaufe 
the  Plaintiff  being  only  Tenant  at  Will,  could  not  maintain  this  Action  j  Sed  per  Curiam,  the  Plain- 
tiff had  Judgment.    T.  Jones  5.    Timberly  verfus  How. 


Cttate  at  Sufferance. 

(A) 

I.  TT^T"  R'  was  Tenant  in  Fee  of  a  Manor  holden  mCapite,  lying  on  the  North-fide  of  the  Ri- 
V  v  .  ver  S.  and  M.  M.  was  Lord  of  another  Manor  held  in  Knights  Service,  and  lying  on 
the  South-fide  of  the  faid  River,  which  run  very  crooked  between  thofe  Manors  ;  thereupon  they 
agreed  to  cut  a  Courfe  for  the  River  to  run  in  a  ftreight  Line,  which  was  accordingly  done, 
and  each  of  them  enjoyed  thofe  Nooks  of  Land  which  lay  on  their  refpeftive  Sides  of  the  River; 
but  fome  of  thofe  Nooks  which  lay  on  the  North-fide  of  the  River  before  it  was  cut,  did  now 
lie  on  the  South-fide,  and  the  Lord  of  the  Manor  of  the  South-fide  died,  his  Heir  of  full  Age  ;  the 
Queftion  was,  whether  he  fhould  be  feifed  of  thofe  Nooks  which  were  formerly  on  the  North- 
fide,  but  now  on  the  South-fide  of  the  River,  and  which  were  held  in  Capite  fo  as  his  Heir  muft 
fue  Livery?  and  adjudged,  that  he  was  not,  for  he  was  only  Tenant  at  Sufferance,  and  there  was 
no  Defcent  of  the  Nooks  fo  exchanged.     Hill.  16.  1  Leon.  6.  Green  verfus  Lapworth. 


Cffoppcl. 
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Cftoppcl 

(A) 
S2tyat  Ojall  be  an  CttoppeL 

1.  ~Yf~  Eafe  of  Lands  for  Years,  to  commence  after  the  Expiration  of  the  Leafe  then  in  Being, 
and  formerly  made  to  one  B.  G.  in  which  fecond  Leafe,  the  firft  made  to  the  faid 
B.G.  was  recited j  and  in  an  Action  of  Covenant  brought  againft  the  Leffor,  by  the 
fecond  LefTee,  he  pleaded,  that  there  was  no  fuch  Perfon  as  B.  G.  adjudged,  that 
the  Leffor  having  fealed  a  fecond  Leafe,  in  which  the  firft  Leafe  made  to  B.  G.  is  recited,  tho1  'tis 
a  common  Opinion,  that  a  Recital  (hall  not  operate  to  make  an  Eftoppel ;  yet  where  a  Recital 
is  material,  as  in  this  Cafe,  it  fhall  eftop  the  Leffor  to  fay,  that  there  was  no  fuch  B.  G.  in  re- 
rum  natura.     i  Leon.  n. 

2.  In  Eje&tnent,  upon  Not  guilty  pleaded,  the  Jury  found  fpecially,  that  the  Leffor  had  not 
any  Thing  in  the  Land  at  the  Time  of  the  Leafe  made;  two  Judges  were  Opinion,  that  this  was 
a  Leafe  by  Eftoppel,  for  the  Defendant  is  eftopped  to  fay,  that  the  Plaintiff"  Non  demijtt,  efpecial- 
ly  having  pleaded  the  general  IlTue,  Not  guilty;  but  Windham  was  of  Opinion,  that  the  Defen- 
dant ought  to  have  demurred  on  the  Evidence  ;  and  if  the  Plaintiff  would  not  join  in  the  Demur- 
rer, the  Court  would  have  adjudged,  that  a  Man  cannot  make  a  Leafe  of  Lands  to  which  he  hath 
no  Manner  of  Title.     Mich.  3 1  Eliz-.  1  Leon.  106.  Sutton  verfus  Dickens. 

3.  Trefpafs,  &c.  for  Chafing  his  Cattle  in  fuch  a  Clofe;  the  Defendant  juftified,  for  that  they 
were  Damage-feafant  in  his  Freehold;  the  Plaintiff  replied,  that  the  Defendant  had  made  a  Grant 
to  him  of  Common  in  the  Place  where,  &c.  and  had  afterwards  ere&ed  a  great  Stack  of  Corn 
there,  and  that  the  Plaintiff  put  in  his  Cattle  to  ufe  the  Common,  and  the  Defendant  chafed  them 
out ;  adjudged,  that  the  Driving  out  the  Catrle  was  not  juftifiable,  for  if  it  was,  it  would  tend  to 
the  Diminution  of  the  Defendant's  own  Grant,  and  therefore  he  fhall  be  eftopped  to  fay,  that  the 
Cattle  were  Damage-feafant  in  his  Freehold,  when  the  Grantee  might  ufe  the  whole  Place  for  his 
Common.     Telv.  201.  Farmer  verfus  Hughes. 

4.  Debt  upon  Bond,  conditioned  to  give  to  W.  R.  all  the  Goods  which  were  devifed  to  him  by 
his  Father;  adjudged,  that  in  this  Cafe  the  Defendant  was  eftopped  to  plead,  that  the  Father 
made  no  Will ;  he  might  plead,  that  he  had  not  any  Goods  devifed  to  him  by  his  Father,  but  he 
is  concluded  by  the  Condition  of  the  Bond  to  plead,  that  the  Father  made  no  Will.  Mich.  8  "J.ic 
Godk  177.  Cu/lingwort/is  Cafe.  Moor  420.  S.  C.  by  the  Name  of  Paramour  verfus  During. 

on 

toftat  ©all  not  be  an  Cttoppel. 

1.  TN  Eftoppels,  both  Parties   muft  be  eftopped;   therefore  where  an  Infant  or  Feme  Covert 
A  make  a  Leafe,  they  are  not  eftopped  to  fay,  that  'tis  not  their  Deed,  becaufe  they  are  not 
bound  by  it,  for  as  to  them  'tis  void.     Cro.  Eliz,.  $6.  "James  verfus  Lander. 


ettoters;. 


(A) 

I.  TT"N  Trefpafs,  the  Cafe   was,  the  Bargainor,  by  Deed,  bargained  and   fold  all  her  Woods,  iAnd.  7. 
Under-woods,    and  Hedge-Rows,   which   have  been  ufually  felled,    and   which   were  4  Leon. 
{landing  and  growing   on  the  Lands  demifed,  to  hold  from  Michaelmas   laft  paft,  during  3  . 
Bjj       (he   Life  of  the  *  Bargainee,    who  covenanted  with  the  Bargainor   to    pay  the  yearly  *  Bar- 
Rent  of  10/.  during  the  Term;  the  Bargainee  entered  and  cut  down  all  the  Trees,  Woods,  and  gamor. 
Under-woods,  which  were  ftanding  or  growing  on  the  Lands  at  the  Time  of  the  Demife;  after-  l         7" 
wards,  when  the  Woods  and  Under-woods  were   renewed   in  their  Growth,  the  Bargainor    cut 
them  down,  for  which  the  Bargainee  brought  an  Aftion  of  Trefpafs;  but  it  was  adjudged  againft 
him,  for  after  he  had   once  cut  them  down,  he  fhall  never  afterwards  fell  in  the  fame   Place  by 
Virtue  of  this  Demife,  notwithftanding  the  Payment  of  the  yearly  Rent,  and  tho'  he  was  to  hold 
the  Lands  during  Life,     jtrin.  4  Eliz,.  3  Leon.  7.  Andrews  verfus  Glover. 

So  where  a  Leafe  was  made  of  all  the  Profits  of  a  Wood,  the  LefTee  cannot  fell  Timber-Trees. 
4  Leon.  8.  2.  A 


7^2.  Estovers. 


5  Cro. 

11 7-  Houfe 


2.  A  Man  having  Eftovers  to  his  Houfe,  either  by  Grant  or  Prefcription,  altho'  he  alters  the 
Rooms,  without  making  new  Chimnies,  the  Prefcription  full  holds;  and  if  he  build  new  Chim- 
nies,  the  Prefcription  is  not  deftroyed,  but  he  mult  not  fpend  any  of  the  Eftovers  in  them,  4  Rep. 
87.  LuttereU's  Cafe,     4  Leon.  241.  Browns  Cafe.  S-  P. 

3.  Under  the  Name  of  Eftovers  are  comprehended,  Houfe,  Plough,  Fire,  Cart,  and  Hedge- 
boots;  and  if  a  Man  hath  redonnble  Eftovers  in  the  Wood,  another  to  be  taken  by  View  and  De- 
livery of  the  Bail y  of  the  Manor,  if  he  take  them  without,  he  is  a  Trefpafler ;  if  they  are  de- 
manded, and  denied,  he  may  have  an  Affize      5  Rep.  25.  in  Sir  Tho.  Palmers,  Cafe. 

4.  At  Common  Law  an  Aflife  did  not  lie  for  a  Difleifin  de  libera  Eftoverio,  but  now  by  the 
Words  in  the  Star.  Wefim.i.  tap.  25.  de  proficuo  in  certo  loco  capiendo,  he  may.  S  Rep.  ^S,  in 
Jehu  %Vebb'%  Cafe. 

5.  If  Eftovers  are  granted  to  be  burnt  in  fuch  an  Houfe,  they  fhall  go  to  him  who  hath  the 
..oufe,  by  whatfoever  Title  he  holdeth  it;  and  therefore  if  a  Man  is  feifed  of  an  Houfe  in  the 
R>ht  of  his  Wife,  and  a  Grant  is  made  to  the  Husband  and  his  Heirs,  to  have  fufficient  Eftovers 
to  be  burnt  in  that  Houfe,  in  fuch  Cafe  the  Eftovers  are  appurtenant  to  the  Houfe,  and  {ball  de- 
fcend  to  the  lffue  of  the  Husband  and  Wife.  8  Rep.  52,  54.  Simms's  Cafe  Po/iea  pi.  13.  S.  C. 
This  Cafe  is  queltioned  by  Vaughan  Ch.  Juft.  in  1  Mod.  182. 

6.  If  a  Man  hath  Common  of  Eftovers  in  Fee,  and  the  Owner  grubs  up  the  Wood,  he  (baft 
have  an  Aflife;  but  if  he  hath  it  but  for  a  Term  of  Years,  he  fhall  have  an  Action  on  the  Cafe. 
9  Rep.  112,  in  Rob.  Marys  Cafe.    Hob.  43.  Cowper  verfus  Andrews.  S.  P. 

7.  A  Prefcription  to  have  Eftovers  for  repairing  the  old  Houfes,  and  for  Building  new  Houfes  on 
the  Copyhold  Lands,  is  good.     Cro.  33.  Arundel  verfus  Steers. 

S.  In  Trefpafs  for  Taking  away  the  Boughs  of  Trees  felled,  the  Defendant  juftifies  by  Virtue 
of  a  Cuftom  of  the  Manor,  that  when  the  Lord  felled  any  Timber-Trees,  the  poor  Tenants  had 
the  Boughs  for  neceffary  Eftovers,  to  be  burnt  in  focali  in  terns  &  tentis,  &c.  adjudged,  that  the 
Cuftom  was  not  well  alledged,  to  burn  Eftovers  in  'terns.     Godb.  234.   B/flap  of  Chichefier  verfus 

Strodwuk. 

9.  Trefpafs,  &c.  for  cutting  down  Trees,  &c.  the  Defendant  pleaded,  that  he  was  feifed  in 
Fee  of  an  antient  Houfe  and  Lands,  &c.  and  fo  prefcnbed  to  have  Eftovers  for  repairing  the 
Houfe,  or  for  the  Building  a  new  Houfe  on  thofe  Lands ;  and  upon  Demurrer  it  was  objected  a- 
gainft  this  Prefcription,  for  that  it  ought  to  be  reafonable  and  uftial,  which  is  to  repair  antient 
Houfes,  but  not  to  build  new  ones ;  but  adjudged,  that  the  Prefcription  is  good,  becaufe  fuch 
Eftovers  may  be  granted,  even  at  this  Time,  and  by  the  fame  Reafon  there  may  be  a  Prefcription 
for  them.     2  Cro.  25,  Counters  of  Arundel  verfus  Steer. 

10.  Adjudged,  that  if  Tenant  for  Life  or  Years  cut  down  Timber-Trees,  or  pull  down  any 
Buildings,  the  Leflbr  fhall  have  the  Timber,  becaufe  the  Leflee  hath  it  only  as  Things  annex- 
ed to  the  Land,  and  therefore  when  'tis  fevered  from  thence,  the  Leflbr  hath  a  general  Property 
in  it,  for  'tis  his  Inheritance,  and  the  Leflee  never  had  but  a  fpecial  Property  in  it ;  fo  where  an* 
Houfe  or  Trees  are  blown  down  by  Tempeft  in  the  Time  of  Leflee  for  Life,  or  Years,  in  Dower, 
the  particular  Tenants  have  a  fpecial  Property  in  the  Timber  to  rebuild  their  Houfes,  but  not  to 
fell,  becaufe  the  general  Property  is  in  the  Lefior.     1 1  Rep.  79.  Lewis  Bowles's  Cafe. 

11.  Leafe  of  Lands  for  Life,  excepting  Trees  of  twenty-one  Years  Growth,  if  not  decayed; 
adjudged,  that  the  Trees  remained  as  Parcel  of  the  Inheritance,  and  are  not  Chattels,  but  fhall  de- 
fcend  to  the  Heir  of  the  LefTor;  and  if  there  had  been  no  Exception,  the  general  Property  and 
Intereft  of  them  had  been  in  the  Leflbr,  and  the  Leflee  had  only  a  particular  Intereft,  and  there- 
fore the  Leflbr  might  fell  them  without  the  Afl'ent  of  the  Leflee;  but  in  fuch  Cafe  the  Sale  muft 
take  Effect  after  the  Leafe  is  determined.  11  Rep.  46.  Lyford  Richard's  Cafe.  ^  Rep.6z.  Harla- 
kenden  sCzk.  S.  P.    Dyer  91.  Martyn's  Cafe.  S.P. 

1  2.  Prefcription  for  eight  Loads  of  Wood  to  be  cut  and  taken  every  Year,  at  appertaining  to  his 
Meffuage,  is  not  good,  for  it  ought  to  be  for  Eftovers,  to  be  employed  in  repairing  the  Houfe,  or 
to  be  /pent  in  it;  for  to  prefcribe  to  cut  down  and  take  my  Wood,  not  faying  for  what,  is  as  much 
as  I  who  have  the  Freehold  can  do.     Mich.  9  Jac.  1  Brownl.  35.    Poftea  pi.  18. 

13.  Where  a  Man  hath  a  Grant  of  Eftovers  to  be  burnt  in  fuch  a  Houfe,  they  fhall  go  to  him 
who  hath  that  Houfe,  by  whatfoever  Title  he  hath  it,  becaufe  one  is  infeparably  Incident  to  the 
other;  and  if  the  Owner  of  the  Houfe  cut  them  down,  and  another  carries  them  away,  he  may 
have  an  Action  of  Trefpafs  againft  him,  tho'  he  who  took  them  away  had  Common  of  Eftovers  in 
the  fame  Place.     1  Brownl.  44.  Spilmans  Cafe.  Antea  pi.  5.  SC. 

14.  The  Countefs  of  Cumberland  exhibited  a  Bill  in  Chancery  againft  the  Ear!  of  Cumberland, 
that  he  might  be  decreed  to  permit  her  to  have  and  take  old  Birch-Trees  of  above  200  Years 
Growth  on  her  Lands,  which  fhe  held  in  Jointure  in  Yorkhire,  which  fhe  alledged  belonged  to  her, 
as  Tenant  for  Life,  to  take ;  the  Defendant,  by  his  Anfwer,  fhewed,  that  thofe  Birches  in  that 
County  are  ufed  for  Timber  to  build  Sheep-Houfes  and  Cottages,  which  being  proved  by  Wit- 
refles,  Baron  Altham,  who  was  called  to  the  Affiftance  of  the  Chancellor,  and  having  conferred 
with  all  the  Judges,  they  refolved,  that  Birches  in  that  County  were  Timber,  and  belonged  to 
the  Inheritance,  and  therefore  could  not  be  taken  by  the  Jointrefs,  and  that  the  Cafe  was  the 
fame  of  Windfalls,  which  had  any  Timber  in  them,  belonged  to  him  in  Reverficn;  and  fo  it  was 
decreed.     Moor  8t2.  Countefs  of  Cumberland's  Cafe.     Eftrcpement,  (A)  4.  SC. 

3 

15.  Tro- 


Eftray,  Waif;  and  Wreck.  7^3 


15.  Trover  for  200  Load  of  Timber  and  Stockwood,  the  Cafe  was,  Tenant  for  Life,  without 
Impeachment  of  Wafte,  excepting  voluntary  Wade,  he  in  Reverfion  fold  the  Timber-Trees  grow- 
ing on  the  Land  to  the  Plaintiff,  and  the  Tenant  for  Life  cut  them  down  and  fold  them  to  the 
Defendant;  the  Queftion  was,  whether  he  to  whom  the  Reverfioner  fold  the  Trees  could  main- 
tain an  A&ion  of  Trover  againft  him  to  whom  the  Tenant  for  Life  fold  them;  and  adjudged  he 
could  not ;  for  tho'  the  Reverfioner  had  a  general  Property  in  them  during  the  Life  of  the  Tenant 
for  Life,  yet  he  had  no  Authority  to  fell  them,  becaufe  the  Tenant  for  Life  had  a  particular  In- 
tereft  in  them,  therefore  his  Sale  being  void,  the  Perfon  to  whom  they  were  fold  cannot  have 
this  Action.     Cro.  Car.  199.  Waller  verfus  Sands. 

id.  Leafe  for  Years,  excepting  all  Trees  growing,  or  to  grow  on  the  Lands,  and  in  this  Leafe 
the  Leffor  covenanted,  &c.  to  find  fuftlcient  Houfebote ;  the  Leffee  made  his  Executor,  and  died; 
the  Executor  afligned  Part  of  the  Term  to  another,  and  the  Houfe  being  in  Decay,  the  Affi°nee 
cut  down  Timber  to  repair  it ;  the  Queftion  was,  what  Intereft  the  Leffee  himfelf  had  in  the 
Trees,  and  whether  he  ought  to  require  the  Leffor  to  fet  out  what  Trees  he  fhould  have  to  re- 
pair, and  if  upon  fuch  Requeft  and  Denial  he  may  have  an  A&ion  of  Covenant  againft  the  Leffor, 
or  cut  down  what  Trees  he  will ;  all  this  was  debated  upon  an  Action  of  Trefpafs  brought  a- 
gainft  the  Afllgnee,  and  whether  the  Action  wou'd  lie  againft  him;  but  thefe  Points  were  not 
refolved,  for  judgment  was  given  upon  a  Default  in  the  Pleading.  Latch  98.  Litis  verfus 
Martin. 

17.  Leafe  for  Years,  and  that  the  Leffee  fhall  have  convenient  Fuel,  not  cutting  down  or  fell-- 
ing  any  Trees ;  the  Leffee  cut  down  Trees  for  Fuel,  and  the  Leffor  brought  an  Action  of  Cove- 
nant ;  and  adjudged,  that  the  Action  was  well  brought,  for  this  was  a  Covenant  on  the  Part  of  the 
Leffee,  becaufe  the  Law  allows  him  reafonable  Eftovers,  and  by  this  Covenant  he  had  abridged 
himfelf  of  that  Privilege.     Pafch.  1  5  Car.  March  9. 

18.  In  Trefpafs  Vi  &  Armis,  for  Entring  into  his  Land  and  digging  it ;  the  Defendant  pleaded,  1  Lev. 
that  he  was  feifed  of  an  antient  Meffuage,  and  fo  prefcribes  to  have  fourteen  Days  to  dig  Turf  in  231- 
the  Place  whefe,  &c.  tanquam  ad  m.'jjuagium  praa'  feninerf ;  and  upon  a  Demurrer  to  this  Plea, 

it  was  adjudged  ill,  becaufe  he  faid  the  Turfs  were  appertaining  to  his  Meffuage,  but  did  not  fay 
they  were  to  be  burnt  or  ufed  therein.  Sid.  354.  Heyward  verfus  Cannington.  See  Antea  //.  1  2. 
S.  P.     See  Prefcription.  (B)  13. 


Cffrap,  tUatf,  an*  Wreck. 

(A) 

V,        A        Thief  having  ftolen  Sheep,  and  being  purfued,  waived  them  in  the  Manor  of  B.  G. 

f\  and  they  ftrayed  into  the  Manor  of  W.  S.  where  they  were  feifed  by  the  Bailiff  as 

/   %         Eftrays;  it  was  the  Opinion  of  one  Judge,  that  if  the  King  was  entituled  to  Eftrays, 

JL    -ML       the  Property  was  in  him  by  his  Prerogative,  without  Seifure;    but  if  the   Lord  of 

the  Manor  was  entituled,  then  he  had  no  Right  till  Seifure.     Dyer  338. 

2.  A  Swan  may  be  an  Eftray,  and  fo  cannot  any  other  Fowl.  7  Rep.  17,  in  the  Csfe  of 
Swans. 

3.  In  Trover,  &c.  the  Defendant  juftified  as  Servant  to  the  Sheriff  of  Middlefex,  for  that  the 
Plaintiff  had  ftolen  the  Goods  and  brought  them  to  R.  in  the  County  of  Middlefex,  at  which 
Place  the  Defendant  took  them  ut  Bona  waviata;  and  upon  Demurrer  the  Plea  was  held  ill,  for 
he  ought  to  alledge  in  Fact,  that  a  Felony  was  committed,  &c.  and  that  the  Goods  were  waived 
by  the  Felon,  &c.     Cro.Eliz..  611.  Davy's  Cafe. 

4.  If  the  Owner  of  an  Eftray  doth  not  claim  the  fame  within  a  Year  and  a  Day,  Proclamations 
being  duly  made  in  that  Time,  the  Goods  are  forfeited;  fo  'tis  in  Cafe  of  a  Wreck  (it  Sea,  but 
there  the  Year  and  Day  fhall  be  accounted  from  the  Seifure;  for  tho'  the  Property  of  it  is  vefted 
in  the  Lord  before  Seifure,  yet  till  then,  and  till  he  takes  it  in  his  actual  Poffeffion,  the  Owner 
cannot  tell  of  whom  he  may  claim  the  Goods.     5  Rep.  107.  Sir  H.  Conjlablc's  Cafe. 

5.  In  a  Juftification  for  an  Eftray,  the  Defendant  muft  alledge,  that  it  came  into  the  Manor  as 
an  Eftray;  adjudged,  that  he  cannot  juftify  the  Fettering  it  to  another  Horfe  ;  and  that  if  another 
taketh  it  away,  the  Owner  cannot  have  an  Action  againft  him  from  whom  it  was  taken,  becaufe 
by  its  coming  as  an  Eftray,  and  being  feifed  as  fuch,  che  Property  is  devefted  out  of  the  Owner ; 
and  if  after  fuch  Seifure  it  ftrayeth  into  another  Manor  before  the  End  of  the  Year,  he  who  enters 
there  to  take  it,  is  a  Trefpiiler.  1  Brownl.  z$6.  Harvey  verfus  Blacklock.  Winch  124.  PUdwell 
verfus  Gofmore.  Hutt.  67.  $,  C. 

6.  The  Ufing  an  Eftray  within  the  Year,  is  an  Abufer,  for  it  ought  not  to  be  done,  Or  put  to  Noy  119. 
any  Manner  of  Ufe.     Godb.  150.  Taller  verfus  Jones.  2  Cro.  14X  Bajzfkaw  verfus  Gcddard.  S.  P.  ^  c* 
Teh.  96.  S.  C.  Diftrefs.  (B)  5.  S  C. 

5  D  7-  The 


7^4  Eftrepement. 


Moor  7.  The  Reafon  why  Bona  waviata  are  forfeited  to  the  King  or  Lord  of  the  Manor,  and  that 

57-  the  Owner  fhall  !ofe  his  Property  in  them,  is,  becaufe  it  fball  be  intended,  that  he  was  negligent 

Cro-Eli/.  -m  rna^ing  frem  purfuit  to  apprehend  the  Felon,  and  therefore  the  Law  hath  impofed  this  Penalty 
693.  S.  C.  on  him^  t^at  he  ^ia]|  jofe  alj  the  q00{js  which  the  Felon  leaves  behind,  but  Goods  ftolen  and  hid 
by  the  Felon  are  not  Waif,  and  the  Owner  may  take  them  where-ever  he  finds  them.  5  Rep.  109. 
Foxleys  Cafe. 

8  In  Trefpafs  for  his  Horfe,  the  Defendant  pleaded,  that  one  T.  P.  was  Owner  of  the  Horfe, 
and  that  he  eftrayed  out  of  his  Pofleflion,  and  came  to  the  Hands  of  the  Plaintiff,  and  that  the  De- 
fendant, by  the  Command  of  7"!  P.  demanded  the  Horfe  within  a  Year,  &c.  proferendo  fatisfa- 
Bionem  to  the  Plaintiff,  who  refufed  to  deliver  the  Horfe,  and  thereupon  the  Defendant  took  him, 
&c.  there  was  a  frivolous  Replication  ;  and  upon  Demurrer  it  was  adjudged,  that  the  Owner  may 
feife  an  Eftray  where  he  finds  it,  without  telling  the  Marks  or  proving  the  Property,  (which  may 
be  done  at  the  Trial,  if  the  other  thinks  it  proper  to  contend  it)  that  the  Participle  Proferendo  fa- 
tisfatlionem  is  a  direft  Affirmation  of  the  Tender  of  Amends,  like  Warrantiz,ando  vendidit,  that  a 
Tender  of  Amends  generally  was  good  in  this  Cafe,  without  fhewing  the  particular  Sum,  becaufe 
the  Owner  of  the  Eftray  is  no  Wrong-doer,  and  'tis  impoflible  for  him  to  know  how  long  his  Horfe 
had  been  in  the  Pofleflion  of  the  Plaintiff,  or  how  much  would  make  Satisfaction ;  but  'tis  other- 
wife  in  Trefpafs,  for  there  a  Sum  certain  muff  be  tendered,  becaufe  the  Defendant  is  a  Wrong- 
doer, and  for  that  Reafon  the  Law  puts  this  Difficulty  upon  him.  2  Salk.  626.  Henley  yerfus 
Waljb.    See  Co.  Ent.  40, 1 70.  B.  Raft.  Em.  680. 

Cftreatg.   See  &merciament& 


eftrepement 


T 


(A) 

HIS  is  an  original  Writ,  which  lies  to  prohibit  Wafte  pending  a  real  A&ion,  and 
'tis  properly  before  Judgment,  but  in  fome  Cafes  it  may  be  as  well  after  a&  before 
judgment ;  'tis  directed  to  the  Sheriff,  commanding  him  quod  ad  mefjuagium  perfo- 
naliter  accedens  totaliter  ordinari  faciat  quod  vaftum  feu  Eftrepementum  de  eodem 
mejfuagio  contra  formam  ftatut.  non  fiat  pendente  placito  indifcujfo  ;    by  Virtue  of  this  Writ  the 
Sheriff  may  refill  them  who  make  Wafte,  and  he  may  alfo  commit  them,   and  for  that  Purpofe 
may  raife  the  Pojfe  Comitatus.     5  Rep.  Foliam's  Cafe  115.    Hetlfy  79.  S.  C. 

2.  Pending  a  Writ  of  Partition  between  Coparceners,  the  Tenant  committed  Waffe,  the  Court 
would  not  grant  this  Writ,  becaufe  in  this  Cafe  there  was  equal  Intereft  between  the  Parties,  and 
the  Writ  will  not  lie,  but  where  the  Intereft  of  the  Tenant  is  to  be  difproved.  Goldf$o.  33  H.  2. 
Bcndlos  18.  S.  P. 

3.  A  Writ  of  Intrufion  was  brought  in  the  Per  againft  the  Heir  of  the  Intruder;  and  becaufe  it 
was  brought  in  the  Per,  the  Court  held,  that  pending  that  Writ  an  Eftrepement  would  lie  againft 
the  Tenant.    Godb.  112. 

4.  A  Writ  of  Eftrepement  was  granted  againft  the  Countefs  Dowager  of  Cumberland ;  and  upon 
a  Motion  that  her  Servants  might  be  committed,  becaufe  they  had  done  Wafte  after  the  Writ  deli- 
vered, the  Court  denied  it,  becaufe  it  was  not  directed  to  her  and  her  Servants,  for  then  it  had 
been  a  Contempt  of  the  Court.     Hob.  85.  Cumberland  Earl,  &c. 

i.  And.  5-  Brownlow,  one  of  the  Pronotaries,  informed  the  Court,  that  there  was  no  Precedent  of  a 

53.  Writ  of  Eftreperhent  awarded  to  Servants,  but  only  to  the  Tenant,  becaufe  Damages  are  to  be  re- 

covered againft  him ;  the  Court  anfwered,  that  the  Damages  might  be  more  than  the  Tenant  was 
able  to  fatisfy,  and  therefore  it  fhall  be  awarded  againft  him  and  his  Servants.  Cro.  Eliz,.  393.  Ar- 
den  verfus  Darcy,  and  484.  Perry's  Cafe.  S.  P. 

6.  Error  to  reverfe  a  Common  Recovery,  and  whilft  that  Writ  was  depending,  an  Eftrepement 
was  awarded'to  the  Tenant;  adjudged  well  brought.     Cro.  Eliz,.  114.  Holland  verfus  Dauntfy. 

7.  A  Writ  of  Eftrepement  was  brought  againft  Husband  and  Wife,  after  they  bad  'Judgment  in  a 
Quid  juris  clamat,  and  before  Execution  was  awarded,  and  held  good.  1$  Eliz,.  Dyer  325. 
Bold  verfus  Newport. 

8.  Eftrepement,  &c.  in  which  the  Plaintiff  counted,  that  he  had  brought  a  Formedon  in  De- 
fender againft  the  Defendant,  &c.  and  a  Writ  of  Eftrepement,  which  he  delivered  to  him,  (the 
Defendant)  and  that  afterwards  he  had  committed  Wafte  contrary  to  the  Prohibition,  and  in  Con- 
tempt thereof;  the  Defendant  pleaded,  that  he  had  done  no  Wafte,  upon  which  they  were  at 
Iffue ;  and  it  was  found  for  the  Plaintiff,  and  thereupon  he  had  Judgment  for  his  Damages  and 
Coils.     Moor  100.  Playjiow  verfus  Bacheler. 

a  9-  Writ 


Evidence  to  maintain  Iffues. 


7tt 


9.  Writ  of  Error  to  reverfe  a  Recovery,  and  a  Scire  facias  againft  the  Tertenants,  pending  which 
Writ  an  Eftrepement  was  awarded  againft  them  ;  and  adjudged  the  Writ  was  maintainable.  Moor 
6zz.  Holland  O"  at  verfus  Jackjon  and  Ogden. 


Cfct&ence  to  mat ntam  3Nfae& 


Between  Executors  and  Adminiftrators. 

(A) 

Upon  Specialties.  (B) 

In  Ejectment,  Dower,    and  Wafte,  and 
other  Actions.  (C) 


What  mall  be  Evidence,  what  not  j  and 
what  Statutes,  Deeds  and  Writings 
may  be  given  in  Evidence,  and  what 
not  j  and  what  Perfons  and  Things  are 
allowed  to  be  Evidence,  and  what  not* 
pi  34.  (D) 


1. 


I 


(A) 

35ettoecn  c£jcecirto?£  ana  a&mf  nt(!rato#.   See  Title  Witmfs* 


N  Debt  againft  Executors  upon  Mem  Adminiftravit  pleaded,  they  gave  in  Evidence,  that 
they  redeemed  Pan  of  the  Teftator's  Goods  with  their  own  Money,  which  he  had 
pawned  for  the  full  Value,  and  that  they  had  paid  the  full  Value  of  the  Refidue  to  dif- 
.  charge  his  Debts;  and  this  was  held  a  good  Evidence.  Mich.  6  H.8.  Dyer.  But  if  the 
Action  had  been  on  a  Debt  upon  the  Teftator's  Bond,  there  Payment  of  his  Debts  upon  Contracts 
had  not  been  good  Evidence  to  maintain  fuch  Plea,  beeaufe  Debt  upon  Bond  is  of  a  higher  Na- 
ture than  Debt  on  a  Contract.     Dyer  32. 

2.  In  Debt  againft  Executors,  the  Iffue  was  upon  AJfets  in  their  Hands  on  the  Day  of  the  Ac- 
tion brought,  and  the  Evidence  was,  that  they  received  100/.  on  that  very  Day  by  a  Decree  of 
the  Prerogative  Court,  which  they  paid  on  the  fame  Day  to  a  Creditor  of  the  Teftator,  by  the 
Order  of  the  faid  Court  ;  adjudged  no  good  Evidence  to  maintain  this  Iffue;  it  fhould  have  been 
pleaded  Specially,   and  then  it  would  not  be  Affets.     Dyer  208. 

3.  Debt  againft  an  Executor,  and  upon  Plene  Adminiftravit,  the  Plaintiff  replied  Affets  at  Ex- 
cefter,  and  being  at  Iffue,  he  gave  in 'Evidence  AJfets  at  Excefter,  and  the  Jury  found,  that  the 
Teftator  died  in  Ireland,  and  that  the  Defendant  took  his  Goods  thete;  refolve'd,  that  the  Jury 
might  find  Affets  in  another  County,  and  having  found  the  Subftance  of  the  Iffue,  (viz.)  Alfets, 
the  Finding,  that  they  were  beyond  Sea,  is  but  Surplufage.  6  Rep.  46.  Dowdale's  Cafe.  Dyer  30. 
S.  P.  Earl  of  Oxford  verfus  IVaterhoufe.     Poftea  Fines.  (B)  13.  5.  C. 

4.  Debt  againft  an  Executor  upon  Plene  Adminiftravit  pleaded,  the  Plaintiff  replied  Affets, 
and  gave  Evidence,  that  the  Defendant  had  intermeddled  with  the  Teftator's  Eftate,  and  afterwards 
refufed  the  Executorfhip  in  open  Court  ;  whereupon  Adminiftration  cum  Tejlamento  annex-1  was 
granted  to  another,  and  that  the  Teftator's  Goods  amounted  to  1000/  The  Defendant  gave 
Evidence,  that  he  had  paid  feveral  Debts  due  and  owing  by  the  Teftator,  and  that  feveral  Perfons 
had  recoverd  Debts  againft  the  Adminiftrator,  amounting  to  1000/.  &  ultra;  adjudged,  this  was 
no  Evidence  to  prove  Plene  Adminiftravit  by  himfelf.  Leon.  154.  Hawkins  verfus  Laius.  Poftea 
Refufal.  (A)  j.  S.C. 

(B) 

$poit  ^jjcctaltteg. 

1.  TTX  EBT  againft  an  Heir  upon  the  Bond  of  his  Anceftor,  he  pleaded  Reins  per  defcent,  upon 
xJ  which  they  were  at  Iffue,  and  the  Plaintiff  gave  Evidence  of  a  Fraudulent  Conveyance 
made  by  the  Defendant  before  the  Action  brought,  on  purpofe  to  deceive  him,  adjudged;  that  the' 
Evidence  was  good,  and  that  the  Statute  1  3  Eliz,.  of  Fraudulent  Conveyances,  need  not  be  plead- 
ed, beeaufe  this  Conveyance  was  made  void  by  the  Statute.  5  Rep.  do.  Goocb's  Cafe.  Hob.  72. 
Humberton  verfus  Hoixgill.  S  P. 

1.  Debt  upun  Bond,  the  Defendant  pleaded  Payment  according  to  the  Condition,  upon  which 
they  were  at  Iffue,  and  the  Defendant  gave  Evidence,  that  he  had  paid  the  Money  before  the 
Day,  and  that  the  Plaintiff  had  accepted  it,  adjudged  ;  that  Payment  before  the  Day  is  a  fufficient 
Difcharge  of  the  Bond.     Mich.  24  Eliz.  Godb.  10. 

3.  Adjudged,  that  tho'  the  Deed  of  Purchafe  exprefs  a  Confideration  of  fo  much  Money  paid 
by  the  Purchafer,  yet  upon  a  Trial,  that  fhall  not  be  good  Evidence  to  prove  the  Money  paid  3 
but  it  muft  be  proved  by  Witneffes.    Style  462.  Thorn  verfus  Maddifon. 


itf 


Evidence  to  maintain  Ifliies. 


(C) 

gilt  (Ejectment,  J&ouicr  an&  OLlattf,  anu  ottjcr  ^tjmgs.    See  Eftoppel 

(A)     2. 

! ,  f-|-1  H  E  Declaration  was  on  a  Demife  of  a  Manor  &  tends  db'titinicahs,  and  upon  Not  guil- 
ty pleaded,  the  Plaintiff  gave  in  Evidence  a  Demife  of  the  Manor  &  omnes  terras  do- 
minacales,  except  two  Clofes ;  it  was  objected,  that  by  the  Words  terras  dominkales  in  the  Decla- 
ration, all  the  Demefne  Lands  were  comprehended,  and  the  Evidence  being,  that  two  Clofes  were 
excepted,  did  not  maintain  that  Point;  but  adjudged  the  Evidence  was  good  ;  for  terra  dominkales 
fhall  not  be  intended  all  the  Demefne  Lands  ;  and  if  fo,  then  the  Lands  not  excepted  are  terra  do- 
minicales,  and  that  will  maintain  the  Declaration.     I  Leon.  139.  Atkyns  verfus  Hales. 

In  Trefpafs,  the  Defendant  pleaded,  that  one  Tindal  was  feifed  in  Fee,  and  died  fifed,  and 
that  the  Land  defcended  to  the  Defendant ;  the  Plaintiff  replied,  and  traverfed  the  Seifin  in  Fee, 
upon  which  they  were  at  Iffue,  and  the  Evidence  to  prove  the  Seifin  in  Fee,  was,  that  Tindal 
was  fo  feifed  a  long  Time  before  he  died,  and  that  he  aliened,  and  was  not  feifed  after  ;  adjudged, 
that  this  Evidence  did  not  maintain  the  Iffue ;  for  the  Seifin  upon  which  the  Iffue  was  taken  muft 
be  intended  a  Seifin  continuing  to  the  Death  oiTindall,  and  not  a  general  SeiGn  at  any  Time  du- 
ring his  Life.     4  Leon.  97.  Pajlon  verfus  Townfend. 

2.  Wafte  was  affigned  in  cutting  and  felling  Oakes,  the  Defendant  pleaded  no  Wafte  done  ; 
adjudged,  that  upon  fuch  Plea  he  might  give  in  Fvidence,  that  he  only  lopt  the  Oakes.     Dyer  92. 

3.  Wafte  was  affigned  for  digging  a  Trench  in  a  Meadow  ;  upon  no  Wafte  pleaded,  the  Evi- 
dence was,  that  a  Trench  was  made,  &c.  by  which  the  Meadow  was  improved ;  it  was  a  Que- 
ftion,  whether  this  might  be  given  in  Evidence,  or  whether  it  ought  to  be  pleaded.     Dyer  361. 

4.  If  one  commit  Wafte,  and  afterwards  repair  before  the  Aftion  brought,  he  cannot  plead  no 
Wafte  done,  and  give  in  Evidence,  that  he  repaired  before  the  Action  brought ;  but  muft  plead  it. 
5  Rep.  119.  in  IVhelpdale's  Cafe.     Dyer  276.  S.  P. 

5.  In  Trover  for  a  Leafe,  upon  Not  guilty  pleaded,  the  Plaintiff  gave  Evidence,  that  theLeafe 
was  made  to  him  and  to  B.  G.  and  that  it  was  left  with  B.  G.  who  died,  fo  that  the  Plaintiff  was 
now  the  fole  Owner  of  the  Leafe  ;  the  Defendant  gave  Evidence,  that  B.  G.  fold  his  Intereft  in 
the  Leafe,  and  alfo  the  Leafe  it  felf,  to  him  the  faid  Defendant ;  fo  as  now  he  was  Tenant  in 
Common  with  the  Plaintiff;  this  was  held  good  Evidence,  without  pleading  it.     2  Leon.  222. 

6.  There  was  a  Covenant  between  the  Parties  to  levy  a  Fine  of  Lands  to  the  Ufe  of  B.  G.  up- 
on Condition,  that  if  he  did  not  pay  fo  much  Money  by  fuch  a  Day,  that  it  fhould  be  to  the 
Ufe  of  R.  L.  and  his  Heirs;  the  Fine  was  levied,  and  before  the  Day  of  Payment  of  the  Money, 
R.  L.  releafed  to  B.  G.  all  his  Right,  &c.  in  the  Land,  thereupon  the  Money  was  not  paid;  but 
afterwards  R.  L.  fuppofing,  that  the  Releafe  he  made  before  the  Condition  broken,  was  not  a 
fufEcient  Difcharge  of  the  future  Ufe,  he  brought  an  Ejectment,  and  at  the  Trial  a  Copy  of  this 
Releafe  was  produced  in  Evidence  ;  and  adjudged,  that  it  was  good,  it  being  to  defend  the  Pof- 
feffion.     Cro.  Elix,.  863.  Broom  verfus  Carr. 

7.  In  Ejeftment,  the  Plaintiff  declared  on  a  Demife  of  100  Acres,  and  that  the  Defendant  ejec- 
ted him  out  of  100  Acres,  and  fhewed  his  Leafe  in  Evidence,  which  was  only  forty  Acres  ;  it 
was  objected,  that  this  could  not  be  the  Leafe  on  which  he  declared  ;  but  adjudged,  that  the  De- 
claration was  good  for  as  much  as  is  comprifed  in  the  Leafe,  and  that  the  Jury  might  acquit  him 
of  the  Reft.     Cro.  Eliz..  13.  Guy  verfus  Rand. 

8.  In  Debt  for  Rent  againft  the  Leffee  for  Years,  the  Iffue  was,  whether  the  Rent  was  paid 
or  not;  the  Defendant  gave  Evidence,  that  the  Plaintiff  was  bound  by  his  Covenant  to  repair 
the  Houfe,  which  he  neglected,  and  thereupon  he  employed  Part  of  the  Rent  in  repairing  it  ; 
and  as  to  the  Refidue,  he  paid  it  by  Order  of  the  Leffor  to  difcharge  a  Rent- Charge  with  which 
the  Lands  were  charged  ;  adjudged,  that  the  Leffee  may  employ  the  Rent  to  repair,  but  then  he 
muft  plead  it,  and  not  give  it  in  Evidence  ;  but  he  may  give  in  Evidence,  that  he  paid  it  by  Or- 
der of  the  Leffor.     Cro.  Eliz,.  222.  Taylor  veifus  Beak. 

9.  The  Statute  of  Ufury  mentions  Loans,  Bargains  zndChevifmce ;  an  Information  was  brought 
upon  the  Statute  for  an  ufurious  Loan  of  Money,  and  the  Informer  gave  Evidence  an  Ufurious 
Contract  upon  a  Bargain  for  Wares;  adjudged,  that  this  did  maintain  the  Iffue;  but  if  the  Infor- 
mation had  been  General,  upon  an  Ufurious  Agreement,  in  fuch  Cafe  it  had  been  good  Evidence, 
becaufe  every  Loan  is  an  Agreement.     1  Leon.  $6.  Sir  Wolflan  Dixey's  Cafe. 

io.  Adjudged,  that  if  the  Plaintiff  in  Ejeftment,  or  in  any  other  Aftion  gives  any  Writing,  Re- 
cord, or  Sentence  in  the  Ecclefiaftical  Court,  in  Evidence,  and  the  Defendant  offers  to  demur  up- 
on it,  the  Plaintiff  ought  either  to  join  in  Demurrer,  or  waive  that  Evidence,  becaufe  the  De- 
fendant fhall  not  be  compelled  to  put  a  Matter  of  Difficulty  to  the  Jury  ;  but  if  either  Party  offer 
to  demur  upon  any  Evidence  given  by  Witneffes  viva  voce,  the  other  fhall  not  be  compelled  to 
join,  becaufe  the  Credit  of  the  Evidence  is  to  be  left  to  the  Jury,  and  not  to  the  Court.  Pafch, 
42  Eliz,.  Cro.  Eliz,'.  751.  Middleton  verfus  Baker. 

u.  Where 
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ii.  Where  an  Information  contains  fome  particular  Offences,  as  Extortion,  &c>  and  afterwards 
there  are  general  Words,  which  may  include  Offences  of  the  fame  Nature ;  as  Oppreffwn,  &c.  if 
the  Plaintiff  proves  the  particular  Offence,  he  may  give  Evidence  of  the  other  Offences  'included 
in  the  general  Words,  and  this  he  may  do  in  Aggravation  of  the  Damages ;  but  if  he  doth  not 
prove  the   particular  Offence,  then  'tis  otherwife.     2  Brownl.  151.  Dotlor  Mannings  Cafe. 

1  2.  Trefpafs  for  an  Affault  and  Battery,  in  which  the  Plaintiff  fuppofed  it  to  be  done  1  Maii 
8  Jac.  the  Defendant  pleaded,  that  on  the  fame  Day  the  Plaintiff  wduld  have  affaulted  him,  and 
that  he  in  his  own  Defence,  molliter  manus  imjmfuit  on  the  Plaintiff,  qua  efl  eadem  tranfgreflio ; 
the  Plaintiff  replied  fon  affault  demefne,  upon  which  they  were  at  IfTue,  and  at  the  Trial  the 
Defendant  produced  Witneffes,  who  proved,  that  the  Plaintiff  affaulted  him  a  long  Time  before 
the  Day  laid  in  the  Declaration,  and  that  on  that  Day  the  Defendant  affaulted  the  Plaintiff  in 
his  own  Defence  ;  upon  this  Evidence  the  Plaintiff  demurred,  becaufe  the  Defendant  by  his  Plea 
had  confeffed,  that  the  Plaintiff  had  affaulted  him  on  that  very  Day  which  was  laid  in  the  De- 
claration ;  and  now  he  juftifies  for  an  Affault  made  on  him  another  Day  long  before  that  Time  ■ 
adjudged,  that  if  he  had  pleaded  the  general  IfTue,  Not  guilty,  he  might  have  given  Evidence  or" 
an  Affault  made  on  him  by  the  Plaintiff,  before  the  Day  contained  in  the  Declaration  ;  for  in  fuch 
Cafe  the  Day  had  not  been  material,  but  throughout  the  whole  Pleadings,  the  Parties  had  agreed 
on  the  Day,  and  therefore  they  cannot  vary  from  it  upon  the  Evidence.  Trin.  10  Jac.  2  Brownl. 
183.  Downes  verfus  Skrimpjhaw. 

13.  In  Replevin,  the  Defendant  made  Conufance,  for  that  W.  R.  was  feifed  of  fix  Acres  of 
Land,  &c  in  Fee,  and  granted  a  Rent  out  of  it  to  the  Plaintiff,  and  for  the  Rent  arrear,  he  a- 
vowed  the  Taking  the  Cattle,  &c.  the  Iffue  upon  the  Pleadings  was,  that  the  Rent  did  not  pafs 
by  this  Grant;  adjudged,  that  the  Avowant  ought  to  prove,  that  the  Grantor  was  feifed  of  fix 
Acres,  or  rather  more,  but  not  lefs,  if  he  would  maintain  this  Iffue.  "trin.  19  'Jac.  Winch  15. 
Bennetts  Cafe. 

14.  Indebitatus  affumpfu,  upon  Non  Affumpfit  pleaded,  the  Plaintiff  fhall  not  give  any  Specialty 
in  Evidence  to  prove  his  Debt,  as  a  Bond,  Indenture,  &c.  becaufe  he  may  bring  an  Action  of 
Debt  upon  that  Specialty.     Moor  340. 

1  5.  Trover  and  Converfion  brought  by  an  Executor,  the  Defendant  pleaded  ne  unques  Executor,  1  Lev. 
upon  wh'ch  they  were  at  Iffue,  and  at  the  Trial  in  London,   the   Probate  under  the  Seal  of  the  ^55-j 
Court  was  produced,  which  the  Defendant  did  not  deny,    but  offered  to  give  Evidence,  that  the  RaYm« 
0'iginal  Will  was  forged,  which  was  oppofed,  becaufe  the  Validity  of  the  Will  was  properly  de-  4°5' 
terminable  in  the  Spiritual  Court ;  therefore  leaft  they  fhould  demur  on  the  Evidence,  the  Court 
ruied.  that  if  this  Evidence  was  allowed,  they  would  grant  a  new  Trial;  and  they  held  that  no- 
thing  Tiou'd  be  given  in  Evidence  againft  what  had  been  already  done  in  the  Spiritual  Court,  and 
therefore  the  Defendant  might  give  Evidence,  that  the  Probate  was  not  under  the  Seal  of  the  Or- 
dinary, or  a  forged  Probate,  or  admitting  it  to   be  his  Seal,  yet  the  Defendant  might  give  Evidence 
that  the  Will  was  revoked.     Sid.  359.  Noell  verfus  Wells.    The  Remedy  is   by  Appeal. 

1 6.  Ruled,  that  where  an  Action  is  brought  upon  a  *  Promife  in  Law,    Payment  before  the  Ac-  *6U06, 
tion  brought  may  be  given  in  Evidence,  tho1  Holt  Ch.  Juft.  held,  there  was  no  fuch  Thing  as  a  151, 
*  Prom:fe  in  Law  ;  but  where  the  Aftion  is  grounded  on  a  Special  Promife,  there  Payment,  or  any 
other  legal  Difcharge,  muft  be  pleaded.     1  Mod.  210.  'Fits  verfus  Freeftone. 

(D) 

Cftbat  (ball  be  CbiDcnce,  lotjat  not  5  anD  tobat  Statutes,  ©ee&0  ami 
CSiritingg  may  be  gtbenin  €btoence,  ano  tDbatnot*  ano  tobat^ctffong 
ana  Cijwss  are  allotceD  to  be  €biDence,  tofjat  not, 

1.  A  Fter  the  Jury  were  gone  from  the  Bar,  a  Witnefs,  who  was  fworn  for  the  Defendants 
J~\  was  called  by  the  Jury,  before  whom  he  recited  the  Evidence  given  in  Court,  and  af- 
terwards the  Defendant  had  a  Verdict ;  upon  Complaint  of  this  Mifdemeanor  the  Judge  of  Af- 
fife  examined  the  Jury,  and  they  confeffed  the  Matter;  whereupon  it  was  returned  on  the 
Poflea,    and  the  Verdict  fet  aflde.     Cro.  Eliz,.  159.  Metcalfe  verfus  Dean. 

2.  In  Trefpafs,  and  the  Parties  were  at  Iffue,  and  a  Church-Book  was  given  in  Evidence  to 
prove  the  Nonage  of  the  Plaintiff  at  the  Time  he  made  a  Leafe  ;  and  after  the  Jury  were 
gone  from  the  Bar,  the  Plaintiff  delivered  to  them  the  Church-Book,  and  had  a  Verdict ; 
this  Matter  was  returned  upon  the  Poflea,  to  fet  afide  the  Verdict  ;  but  adjudged,  it  fhould 
net,  and  that  it  differed  from  Metcalfe's  Cafe,  where  the  Witnefs  was  examined  Viva  voce  after 
the  Jury  were  gone  from  the  Bar  ;  'tis  true,  the  Court  might  have  refufed  the  Verdict  in  the 
principal  Cafe,  but  the  Church-Book  having  been  given  in  Evidence,  and  the  Court  having 
directed  the  Jury  as  to  the  Validity  of  fuch  Evidence,  the  Book  remains  the  fame,  tho'  it  was 
given  to  the  Jury  without  the  Confent  of  the  Court,  and  after  they  were  gone  from  the  Bar, 
Cro.  Eliz..  qtl.  Vicary  verfus  Farthing.     Moor  451.  S.  C. 

j.  An 
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3.  An  Anfwer  in  Chancery  may  be  given  in  Evidence  to  a  Jury  againft  the  Defendant  himfelf. 
Godb.  326",  439.  Huet  verfus  Overie.  ■  _  ■ 

4  A  Copy  of  a  Deed  (hall  not  be  given  in  Evidence,  unlefs  the  *  Deed  is  burnt,  or  fome  fuch 
Inconvenience  ;  but  a  Copy  of  a  Record  is  good  Evidence.  10  Rep .  02.  2  Refol.  in  Dr.  Leyfield's 
Cafe.     *  1  Mod.  4.  Medheet  verfus  Joyner. 

<:.  In  Attaint,  the  Plaintiff  fhall  not  give  more  Evidence,  nor  produce  more  Witnefles,  than  he 
cave  to  the  Petty  Jury  ;  but  the  Defendant  may,  becaufe  'tis  in  Affirmance  of  the  firft  Judgment. 
Dyer  53,  and  212.  in  Paramour's  Cafe. 

6.  A  Church-Book  was  given  in  Evidence,  and  held  good.  1  Brown!.  207.  Hall  verfus  White. 
Cro.Eliz..  411.  JWy  verfus  Farthing,   S.  P. 

7.  If  the  Plaintiff  produce  any  Writing  or  Record,  or  Sentence  in  the  Jtcclefiaitical  Court  in 
Evidence,  upon  which  any  Matter  in  Law  arifeth,  and  the  Defendant  will  demur  upon  the  fame, 
the  Plaintiff  is  bound  to  jo'.n  in  Demurrer,  or  waive  the  Evidence;  and  the  Reaion  is,  becaufe 
Matter  of  Law  fhould  not  be  tried  by  a  Jury.     5  Rep.  105.  Baker's  Cafe. 

8.  Depofitions  taken  in  Chancery  may  be  read  in  Evidence  to  a  Jury  between  the  fame  Tarries, 
upon  Oath  made,  that  the  Witnefles  cannot  be  found  to  give  Evidence  Viva  voce.  Godb.  439. 
Huet  verfus  Overie. 

9.  The  King,  under  his  Sign  Manual,  certified  a  Promife  made  to  him  in  Behalf  of  another  ; 
and  this  Certificate  was  allowed  good  Evidence.  Hob.  213.  Lord  Abigny  verfus  Lord  Clifton. 
Godb.  1 99.  Lea  verfus  Lea,  S.  P. 

10.  In  Hilary-Term,  22  Jac.  a  Commiffion  iflued  to  examine  Witnefles  returnable  in  Eafter- 
T'erin  following,  the  Commillioncrs  began  to  examine  on  Monday  the  28;/;  of  March  1625.  which 
was  the  Day  after  the  Death  of  the  King,  and  continued  examining  till  Friday  following,  and 
then,  and  not  before,  they  had  Notice  of  the  Demife  of  the  King  ;  yet  it  was  adjudged,  that 
the  Depofitions  fhould  ftand ;  efpecially,  it  being  in  a  Court  of  Equity,  where  the  Proceed- 
ings are   De  jure  naturally  and  not  by  the   ftrict  Courfe   of  Law.     Cro.  Car.  69.  Crew  verfus 

Vernon. 

1 1.  A  Bill  in  Equity  was  exhibited  againft  two  Defendants,  one  of  them  in  his  Anfwer  claimed 
a  Title,  but  the  other  did  not,  but  fet  forth  feveral  Things  in  his  Anfwer  to  make  out  the  Title 
of  the  other  Defendant,  and  in  an  Adion  between  other  Parties,  concerning  the  fame  Title,  it  was 
moved,  that  this  Anfwer  might  be  given  in  Evidence,  but  it  was  denied ;  'tis  true,  his  Anfwer 
might  be    given   in  Evidence    againft  himfelf.     2  Roll  Rep.  311.  Berisford  verfus  Phillips. 

12.  Trover  and  Converfion  brought  by  the  Citizens  of  Colchefter  againft  the  Citizens  of  Lon- 
don, for  taking  their  Goods  ;  upon  Not  guilty  pleaded,  there  was  a  Trial  at  Bar  by  a  Hartford- 
jhire  Jury,  where  the  Defendants  confefled  the  Taking  the  Goods  ;  but  that  it  was  for  Non-pay- 
ment of  Toll,  which  the  Defendants  claimed  by  Cuftom,  which  they  proved  by  feveral  Records 
and  Entries  in  their  Books,  that  the  Plaintiffs  had  paid ;  but  they  infifted  upon  their  Charter 
granted  by  King  Richard  to  be  difcharged  j  it  was  objected  againft  the  Defendants  jEvidence, 
that  it  was  not  good  upon  the  General  Iflue,  but  that  they  ought  to  have  pleaded  the  Matter 
Specially ;  'tis  true,  if  it  had  been  an  Action  of  Trefpafs,  they  ought  to  have  pleaded  the  Cuftom 
Specially  ;  but  in  Trover  any  Thing  may  be  given  in  Evidence  which  may  prove  the  Converfion 
to  be  lawful,  and  that  upon  the  General   Iflue.     W.  Jones  240.  Colchefter  verfus  London. 

13.  If  a  Record  be  given  in  Evidence  the  Jury  may  find  it,  tho1  'tis  not  fub  pede  Jigilli.  U3ite 
verfus  Pinder,  Style  22. 

14.  If  a  Jury  will  give  Evidence  of  any  Thing  which  is  of  his  own  Knowledge,  he  muft 
give  it  in  Court,  and  not  to  his  Fellows.     Style  233.  Dennet  verfus  Hundred  of  Hartford. 

15.  Two  Commoners,  in  Behalf  of  themfelves,  and  all  the  Commoners  within  H.  preferred 
a  Bill  in  the  Dutchy-Court,  againft  the  Owner  of  the  Land,  in  which  they  claimed  Com- 
mon, &c.  and  upon  hearing  the  Caufe,  the  Common  was  decreed  for  them  ;  the  Dutchy-Court 
was  put  down,  and  the  now  Defendant  having  purchafed  Lands  within  H.  the  Plaintiff,  who 
was  a  Commoner   when  the  Decree   was  made,  but   not  a    Plaintiff  in  that  Caufe,  exhibited 

Antea  8.  his  Bill  againft  the  now  Defendant,  to  have  the  Ufe  of  the  *  Depofitions  taken  in  the 
Caufe  in  the  Dutchy-Court,  at  a  Trial  to  be  had  at  the  Affifes,  and  the  Defendant  demurred 
to  the  Bill,  becaufe  neither  of  them  were  *  Parties  to  the  former  Caufe,  tho'  it  was  the  fame 
upon  which  the  Aftion  at  Law  was  now  brought  ;  and  the  Demurrer  was  held   good.     Hardr. 

Rufli-        22.  Stanley  verfus  Pegg. 

worth  v. 

Counted    of  Pembroke,  &  al\  S.  P. 

1 6.  The  Plaintiff  exhibited  his  Bill  in  the  Exchequer,  for  Tithes  of  Houfes  in  the  Parifh  of 
St  Helleni  in  London,  according  to  the  Statute  37  H.  8.  the  Defendants  in  their  Anfwer  fet 
forth  a  Cuftomary  Payment  in  Lieu  of  all  Tithers,  and  thereupon  a  Trial  was  directed  atLrw; 
and  now  the  Plaintiff  exhibited  another  Bill  againft  the  Parifhioners,  that  the  Leiger-Book  in 
their  Cuftody  might  be  produced  in  Evidence  at  the  Trial,  which  Book  concerned  him  as  well 
as  the  Parifh ;  and  upon  a  Demurrer  to  this  Bill,  becaufe  it  was  only  to  provide  himfelf  of  Supple- 
mental Evidence,  after  the  hearing  the  Caufe,  it  was  decreed,  that  the  Demurrer  was  ill,  becaufe 
the  Bill  was  not  to  have  Supplemental  Evidence  in  the  fame  Caufe,  and  in  the  fame  Way  of  Pro- 

*     Mod   cecc*mg,  but  collateral  to  it,  (viz,)  at  a   Trial  at   Law  ;  befides,  thefe  are  Common  Evidences 

*j>j,  ao<j!  f°r   both  Parties,    they    are  like   Court-Rolls,  which  belong  as   well  to   the  *  Tenants    as   to 

1  the 
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the  Lord  of  the  Manor,  and  therefore  they  may  bring  a  Bill  to  have  the  Ufe  of  them.     Hardres 
180.  Langbam  verfus  Lawrence. 

1 7.  Upon  a  Bill  in  the  Exchequer  to  preferve  the  Teftimony  of  Witnefles,  one  T.  S.  being  a 
Witnefs,  and  lick,  was,  upon  Hearing  of  Counfel  on  both  Sides,  and  by  Order  of  Court,  exami- 
ned de  Bene  ejfe  on  the  Part  of  the  Defendant ;  afterwards  the  Anfwer  came  in  on  the  i8th  of 
November,  and  the  Witnefles  died  on  the  18th  of  December  following;  and  by  the  Opinion  of  all 
the  Judges,  it  was  held,  that  this  Examination  could  not  be  read  in  Evidence  in  a  Trial  at  Law 
in  Ejectment,  becaufe  it  was  taken  before  Iflue  joined  in  the  Caufe,  and  he  might  have  been  ex- 
amined after  the  Anfwer  came  in.     Hardres  315.  Browns  Cafe. 

18.  In  Ejectment  for  the  Re&ory  of  Burghfield  in  Berks,  at  a  Trial  at  Bar,  the  Cafe  was, 
that  the  Earl  of  Shrewsbury  being  a  Popijh  Recufant  convicl,  prefented  the  Leffor  of  the  Plaintiff", 
who  was  thereupon  inftituted  and  indudted ;  but  the  Record  of  this  Convitlion  being  burnt  in 
the  Fire  in  the  Inner  'Temple,  the  Defendant  offered  to  prove  it  by  the  Eftreat  thereof  into  the 
Exchequer ;  and  by  an  Inquifition  found  and  returned  into  that  Court,  of  Recufants  Lands ;  and 
adjudged  by  Hale  Chief  Baron,  and  the  Court,  that  in  fuch  Cafe  a  Record  may  be  proved  by 
Evidence,  becaufe  the  Conviction  is  not  the  direct  Matter  in  Iffue,  but  an  Inducement  to  it ;  as 
if  an  Appropriation  was  in  Iflue,  the  King's  Licence  is  the  Foundation  of  it ;  but  yet  if  fuch  Li- 
cenfe  cannot  be  found  on  Record,  it  may  be  proved  in  Evidence;  fo  where  in  Trover  the  Proof 
depended  on  a  Fieri  faciat  &  venditioni  exponas,  and  the  Fieri  facias  could  not  be  found  on 
Record;  it  was  allowed  to  be  proved  in  Evidence,  but  then  the  Evidence  muft  be  very  ftrong, 
which  it  was  not  in  the  Principal  Cafe,  becaufe  by  the  Eftreat  of  the  Conviction  into  the  Exche- 
quer, it  appeared  to  be  at  the  fame  Affiz.es  at  which  the  Party  was  prefented  to  be  a  Recufant, 
which  is  not  allowed,  either  by  the  Statute  23  or  29  Eliz..    But  by  thefe  Statutes  a  Proclamation 

is  directed  to  be  made  at  the  fame  Ajfifes,  &c.  that  the  Offender  fhall  render  himfelf  to  the  Sheiiff  *  SeeKe- 
of  the  County  before  the  *  next  Affifes,  and  therefore  it  was  held,  that  the  Conviction  was  not  cufancy. 
well  proved  in  this  Cafe.     Hardres  323.  Knight  verfus  Danler.  (A)pl.22, 

19.  Trial  at  Bar,  upon  an  Iffue  out  of  Chancery,  and  the  Evidence  to  prove  a  Settlement 
made  9  Car.  was  a  Witnefs,  who  faid,  that  he  being  to  purchafe  an  Eftate  from  the  Plaintiff's 
Father,  one  Mr.  Nicholls,  who  was  the  Father's  Counfel,  gave  him  a  Copy  of  fuch  a.  Deed  of 
Settlement,  to  (hew  what  Title  the  Father  had,  but  that  he  never  faw  the  Original ;  this  was 
ruled  no  Evidence  of  the  Deed  it  felf.     1  Mod.  94.  Lord  Peterborough  verfus  Lord  Mordant. 

20.  At  a  Trial  at  Bar,  the  Queftion  was,  whether  a  Will,  or  not,  it  being  only  a  Deed,  and   1  Vent, 
indented,  made  between  the  Father  and  Son;   but  there  being  Words  in  Form  of  a  Will,  (viz.)  25> 
that  he  was  fick  in  Body,  but  of  found  Mind,    and   it  being  proved,   that  he   intended  it   for 

his  Will,  it  was  held  this  was  a  good  Proof  that  it  was  his  Will;  then  the  Defendant  fet  up  an 
Entail,  but  the  Plaintiff  produced  an  Exemplification  of  a  Recovery  in  the  Marquefs  of  Winche- 
fier's  Court  in  antient  Demefne,  which  being  an  antient  Copy,  and  the  Record  being  burnt  in  the 
Civil  Wars,  the  Court  held  it  good  Evidence,  and  would  not  put  the  Plaintiff  to  prove  it  was  a 
true  Copy,  like  the  Cafe  of  a  Quart  Impedit,  where  the  Defendant  pleaded  an  Appropriation, 
and  becaufe  it  was  antient,  the  Court  would  intend  that  there  was  a  Licence  of  Appropriation 
where  the  LLenfe  it  felf  did  not  appear.     1  Mod.nj.  Green  verfus  Proud. 

21.  In  Ejectment  for  Lands  in  the  County  of  Brecknock,  the  Plaintiff  claimed  by  Defcent,  but   Hardres 
the  Defendant  claimed  under  a  Qjtod  deforceat   in  the  Grand  SefEons  of  Wales ;    upon  which  a  Il8# 
Common  Recovery  was  had,  and    offered  to  produce  it  *  under  the  Seal  of  the  Great  Sellions  ;  *  Dyer 
and  upon  a  Demur, er  it  was  adjudged,  that  a  Recovery  fuffered  in  Wales  might  be  given  in  E-  270-  a. 
•vidence  at  a  Trial  in  the  next  County,  under  the  Great  Seal  of  Brecknock,  that  no  Writing  can 

be  delivered  in  Evidence  to  a  fury,  but  fuch  as  is  of  Record,  or  under  Seal,  unlefs  by  the  Con- 
fent  of  Parties,  that  a  Chirograph  of  a  Fine  may  be  given  in  Evidence,  but  not  delivered  in  Evi- 
dence ;  but  that  a  Recovery  may  be  delivered  in  Evidence,  and  fo  may  a  Copy  of  it.  2  Sid. 
145.  Ollive  verfus  Gwynn.     See  Wales.  (A)  11.     See  27  Eliz,.  cap.  9. 

22.  Error  of  a   Judgment  in  the  Palace-Court  in  Ajfumpfit,  in  which  Action  the  Plaintiff"  was  Sid.  10^, 
to  prove  an  Arreft  as  a  Confideration  of  the  Promife,  and  not  producing  the  Writ  ;    the  Defen-  s-  ^- 
dant  demurred  on  the  Evidence,  but  yet  the  Plaintiff"  had  Judgment ;  and  now  the  Error  affigned 

was,  that  he  ought  to  produce  the  Writ,  for  the  King's  Writs  are  Records,  and  to  be  proved  on- 
ly by  themfelves,  which  is  very  true  ;  but  here  the  Defendant  had  demurred  upon  the  Evidence, 
and  by  that  Means  had  confefled  the  Writ,  and  the  Arreft  is  Matter  of  Fact,  tho'  'tis  to  be 
proved  by  Matter  of  Record,  and  the  Jury  might  know  that  there  was  a  Writ ;  if  fo,  then  by 
the  Demurrer  to  the  Evidence,  all  Matters  of  Fact;  are  Confidence,  which  the  Jury  might  know 
of  their  own  Knowledge.  1  Lev.  87.  Fitz,harris  verfus  Bojoun.  See  Dyer  239.  See  Error.  (G) 
50.  S.C. 

23.  Hawkins  having  a  great  perfonal  Eftate,  and  being  a  Prifoner  in  Newgate,  and  a  little 
dijlurbed  in  his  Mind,  made  his  Will,  attefted  by  Witnefles ;  and  upon  hearing  the  Caufe  in  the 
Prerogative-Court,  Sentence  was  given  againft  the  Will;  and  upon  an  Appeal  to  the  Delegates, 
two  Records  were  produced  to  avoid  the  Teftimony  of  two  Witnefles  to  the  Will,  by  which 
it  appeared,  that  one  of  them  was  convicted  for  a  LibeL  and  the  other  for  Singing  a  Ballad  3- 
gainft  the  Government,  and  both  of  them  adjudged  to  the  Pillory,  but  no  Proof  that  they  flood 
in  it ;  after  thefe  Witnefles  were  examined  in  the  Spiritual  Court,  and  before  Sentence  given 
there  came  a  general  Pardon,  by  which  they  were  pardoned ;  and  the  Queftion  now  was,  whe- 
ther 
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ther  their  Depofitions  taken  in  the  Spiritual  Court  (hall  be  admitted  for  Evidence:  It  was  agreed, 
that  if  their  Teftimony  was  rot  good  at  the  Time  when  it  was  taken,  the  fubfequent  Pardon 
would  not  make  it  good,  and  that  the  Judgment  of  Pillory  makes  the  Infamy,  thu'  never  execu- 
ted ;  but  the  chief  Queftion  wa-,  whether  that  Judgment  for  ihefe  Crimes  fhould  make  them  in-» 
*  5Modl  famous,  becaufe  (as  it  was  objected)  'tis  not  from  the"  Judgment,  but  from  the  *  Nature  of  the 
I5"  Crimes  for  which  the  Offenders  are  convicted,  that  the  Infamy  arifes,  as  where  they  are  Deceits, 

Frauds,  Cheats,  &c.  Befides,  the  Judgment  of  the  Pillory,  tho'  it  infers  Infamy  at  the  Common 
Law,  yet  it  imports  no  fuch  Thing,  either  by  the  Canon  or  Civil  Law,  unlefs  the  Caufe  for  which 
'tis  inflicted  is  infamous,  and  'tis  by  thofe  Laws  that  this  Cafe  (being  concerning  a  Will)  is  to  be 
determined,  therefore  the  Matter  for  which  thefe  Witnefles  were  convicted,  being  nor  infamous, 
either  by  the  Canon  or  Civil  Law,  tho' they  had  Judgment  for  the  Pillory,  their  Depofitions  were 
admitted  for  Evidence,  and  the  Sentence  in  the  Prerogative-Court  reverfed,  and  the  Will  decreed 
to  be  good.     3  Lev.  426.  Chater  verfus  Hawkins,  &c. 

24.  Depofitions  in  Chancery,  in  one  Caufe,  may  be  read  in  Evidence  in  another  Caufe,  tho' 
not  between  the  fame  Parties ;  and  when  an  Anfwer  is  read  in  Evidence,  the  Party  may  have 
any  Part  of  it  read,  but  the  other  Side  may  infift  on  the  Whole.  5  Mod.  9.  Earl  of  Bath  verfus 
Baterfea. 

25.  In  Ejectment  at  a  Trial  at  Bar,  the  Plaintiff's  Title  was  as  Heir  at  Law,  and  the  Defen- 
dant claimed  under  a  Common  Recovery  fuftered  by  the  Plaintiff's  Brother;  but  it  happened, 
that  Part  of  the  Lands  comprifed  in  the  Recovery,  were  at  that  Time  in  Jointure  to  F.  D.  for 
Lift,  and  not  conveyed  to  him  who  was  Tenant  to  the  Pracipe,  but  the  Jointure-Deed  could 
not  be  produced;  whereupon  they  proved,  that  in  the  Year  1661,  the  Jointrefs  levied  a  Fine  fur 
conceffit  of  the  Lands,  and  demifed  the  fame  to  W.  for  ninety-nine  Years,  if  jhe  fo  long  lived,  and 
this  was  Securing  the  Payment  of  400  /.  with  Intereft,  and  both  of  them  joined  in  a  Leafe  to 
him  (who  fuffered  this  Recovery)  for  fixty  Years,  if  the  faid  F.  D.  lived  fo  long,  rendring  the 
yearly  Rent  of  200  /.  and  this  they  proved  by  Depofitions  in  Chancery,  which  they  infifted 
might  be  read,  tho'  the  Bill  and  Anfwer  were  taken  oft'  the  File  and  loft;  but  they  proved  by 
the  Six  Clerks  Book,  that  thefe  were  once  filed,  and  they  produced  an  Enrollment  of  the  decre- 
tal Order,  wherein  both  the  Bill  and  Anfwer  were  mentioned,  and  this  was  held  a  fufticient  Proof 
of  the  Jointure  ;  for  where  it  was  impnfllble  to  produce  the  Deed  it  felf,  the  Proof  thereof  might 
be  fuppiied  by  thefe  Memorials.     5  Mod.  210.  Haines  Barley's  Cafe. 

26.  In  Ejectment,  the  Plaintiff  claimed  a  Title  under  a  Settlement  of  his  Mother's  Anceftor,  but 
could  not  produce  the  original  Settlement,  of  which  he  gave  this  Evidence  ;  he  proved,  that  it  was 
in  the  Poflefiion  of  the  Lady  Baltinglafs,  who  having  committed  a  Forfeiture,  by  fuftering  a  Com- 
mon Recovery,  brought  the  Deed  to  Mr.  Grange,  to  advife  with  him  about  it ;  he  proved  like- 
wife,  that  it  was  produced  before  a  Mailer  in  Chancery,  that  a  Copy  of  it  was  made,  that  this  Copy 
Was  produced  at  a  Trial  at  Law,  in  which  there  was  a  Special  Verdict  found,  and  the  Settlement 
was  fet  forth  in  bac  verba,  the  Record  of  which  Verdict  was  now  produced  ;  he  proved,  that  a 
Bill  in  Equity  was  exhibited  againfJ  my  Lady  Baltinglafs,  to  avoid  a  Leafe  made  by  her,  and  that 
the  Settlement  was  fet  forth  in  this  Bill,  and  admitted  by  the  Lady  in  her  Anfwer;  fo  the  Plaintiff 
had  a  Verd-iS  upon  this  Evidence.     5  Mod.  384.  Matthews  verfus  Thompjon. 

27.  Adjudged,  that  an  Order  of  the  Court  of  Chancery  Ihall  not  be  given  in  Evidence,  with- 
out producing  a  Copy  of  the  Bill  on  which  it  was  made,  that  where  there  was  a  Commifllon  in 
Chancery  to  abut  and  bound  certain  Lands,  and  returned ;  that  ftiall  not  be  given  in  Evidence, 
unlefs  acquiefced  under,  and  enjoyed  according  to  fuch  Boundaries  for  fome  Time.  Mod.  Cafes 
149.  Turner  verfus  Nurfe. 

28.  A  Difference  arifing  bet'  en  an  Impropriator  and  the  Parifhioners,  concerning  the  Right  of 
an  Houfe,  he  brought  an  Ejectment,  and  moved,  that  the  Church-wardens  might  fhew  him  the 
Parifti-Books,  ad  give  him  Copies  of  what  concerns  his  Title,  that  they  might  be  produced 
as  Evidence  at  'he  Tri.;  but  it  was  denied,  becaufe  this  was  not  a  parochial  Right,  but  a  Title 
in  Queftion;  'tis  true,  Rules  have  been  for  the  Steward  of  a  Manor  to  give  Copies,  and  that 
the  Court-Rolls  might  be  produced  in  Evidence  at  Trials;  the  Reafon  is,  becaufe  all  the  Te- 
nants of  the  Manor  have  an  Intereft  in  the  Court-Rolls;  but  in  the  principal  Cafe,  the  Im- 
propriator hath  a  diffinct  Intereft  from  the  Pariftiioners.     5  Mod.  ^9$.  Cox  verfus  Copping. 

29.  In  Ejectment  at  a  Trial  at  Bar,  a  Herald's  Book,  being  antient,  was  admitted  as  Evidence  to 
prove  a  Pedegree;  and  an  Inquifition,  poft  Mortem,  is  likewife  Evidence,  but  not  concluding  Evi- 
dence.    T.  Jones  224.  Earl  ofThanet  verfus  Fo/ter. 

30.  Upon  a  Trial  at  Bar,  in  Ejectment,  it  was  refolved  per  Curiam,  that  where  the  Plaintiff" 
hath  a  Title  to  feveral  Lands,  and  brings  an  Ejectment  againft  feveral  Defendants,  and  recovers  a- 
gainft  one,  he  fhail  not  give  that  Verdict  in  Evidence  againft  the  reft,  becaufe  the  Party  might  be 
relieved  againft  it,  if  erroneous,  but  the  reft  cannot,  tho'  they  claim  under  the  fame  Title,  and  all 
make  the  fame  Defence. 

So  if  two  Perfons  will  defend  a  Title  in  Ejectment,  and  a  Verdict  fhould  be  againft  one  of  them, 
it  fhail  not  be  read  againft  the  other,  without  a  Rule  of  Court  for  that  Purpofe,  but  if  the  Ance- 
ftor hath  a  Verdict,  the  Heir  may  give  it  in  Evidence,  becaufe  he  is  privy  to  it ;  for  he  who  pro- 
duceth  a  Verdict  muft  be  either  Party  or  Privy  to  it,  and  it  fhail  never  be  read  againft  different 
Perfons,  unlefs  it  appear  they  were  united  in  Intereft.     3  Mod.  141.  Lock  verfus  Norborne. 

2  31.  Ruled, 


Evidence. 


7*i 


31.  Ruled,  that  a  Counterpart  of  an  antient   Deed  may  be  given   in  Evidence,   and  this  was 

done  when  Hale  was  Chief  Juftice,  in  which  *  Cafe  a  Special  Verdift  was  found,  (viz,.)  of  the  *  /»  tlie 
original  Deed,  and  concluded  prout,  as  by  the  Counterpart  it  appeared,  and  this  was  done  to  pre-  Cafe  "f 
ferve  the  Precedent;    and  fo  it  hath  been  held  fince,  that  a  Counterpart  of  an  old  Deed  is  Evi-  May°r  *•- 
dence,  but  not  of  it  felf,  without  fome  other  Circumftances;   but  if 'tis  a  Counterpart  of  a  Deed 
leading  the  Ufes  of  a  Fine,  'tis  Evidence  of  it  felf.     Mod.  Cafes  225. 

32.  At  a  Trial  at  Bar  in  Ejeftment,  the  Queftion  was,  upon  a  Commencement  of  a  Leafe* 
which  was  to  be  upon  the  Determination  of  a  Leafe  to  Queen  Elizabeth,  then  in  Being,  of  cer- 
tain Lands  belonging  to  the  Church ;  and  an  antient  Book  was  produced  to  prove  this  Leafe  to 
the  Queen,  in  which  Book  Entries  were  made  of  Leafes  of  thefe  Lands  ever  fince  the  Reign  of 
H.  7.  and  this  was  found  amongft  the  Evidences  of  the  Bifhops  of  Worcefler ;  but  this  was  oppofed, 
and  not  admitted  by  the  Court  to  be  Evidence,  becaufe  the  Leafe  being  made  to  the  Queen,  it 
muft  be  enrolled,  and  then  a  Copy  of  the  Enrolment  had  been  Evidence,  for  without  an  Enrol- 
ment the  Queen  could  not  take,  and  'tis  better  Evidence  of  a  Leafe  in  Fad  as  well  as  in  Law,  than 
the  Book  can  be.     Mod.  Cafes  248.  Stillingfleet  verfus  Parker. 

What  Statutes,  Deeds  and  Writings  may  be  given  in  Evidence,  -what  not. 

33.  Adjudged,  that  where  an  Action  of  Debt  is  brought  for  Rent,  upon  Nil  debet  pleaded, 
the  Statute  of  Limitations  may  be  given  in  Evidence,  becaufe  the  Statute  had  made  it  no  Debt  at 
the  Time  of  the  Plea  pleaded.     1  Salk.  278. 

34.  Bill  in  Chancery  to  perpetuate  the  Teftimony  of  Witneffes;  the  Defendant,  who  was  Heir  4  Mod. 
at  Law,  would  not  Aniwer,  but  ftood  in  Contempt ;   the  Plaintiff  took   out   a  Commiffion,  and  l^6j, 
examined   Witneffes   de  Bene  ejfe,  and  the  Defendant  joined  in  Commiffion   and  crofs-examined  „„£  ' 
them,  and  before  the  AnfA'er  came  in,  fome  of  the  Witneffes  died;    it  was  admitted  on  ail  Sides,  Hob.  ihj 
that  if  an  Anfwer  had  been  put  in,  thefe   Dep  fitions  might  have  been  given   in  Evidence;  and  iCro. 

it  was  the  better  Opinion,  that  they  might  be  given  in  Evidence  without  an  Anfwer.  1  Salk.2-]$.  5S2> 
Howard  verfus  "trematnt:.  Hardr. 

35.  Depositions  had  been  taken  in  Chancery  in  perpetuam  rei  memoriam,  and  afterwards  the 
Inheritance  of  the  fame  Lands  .Jefcended  to  that  very  Perfon  who  was  fwom  as  a  vVitnefs  in 
Chancery;  and  at  a  Tria!  at  Bar  in  <  j.ctment,  wherein  he  was  a  Party,  the  Queftion  was,  whe- 
ther thefe  Depofitions  might  be  read  as  Evidence;  and  adjudged,  that  they  cou'd  not,  be- 
caufe fuch  Depofitions  cannot  be  Evidence  fo  long  as  the  Parties  are  living.  1  Salk.  286.  TJ- 
ley's  Cafe. 

36.  In  my  Lord  Hale's  Time,  a  Counterpart  of  an  old  Deed  was  admitted  as  Evidence  of  the 
Deed  it  felf,  and  the  Special  Verdift  was  drawn  up  with  a  Prout  patet  by  the  Counterpart ;  but 
Muh.  3  Annx,  the  Court  would  not  allow  a  Counterpart  of  a  Deed,  without  other  Circumftan- 
ces, to  be  Evidence,  unlefs  in  Cafe  of  a  Fine.     1  Salk.  287. 

37.  In  Trover,  the  Plaintiff  proved  the  Goods  to  be  in  his  Poffeffion,  and  to  be  taken  away  by 
the  Defendant ;  the  Evidence  for  the  Defendant  was,  that  thefe  were  the  Goods  of  Jane  Black- 
ham,  who  died  Inteftate,  and  that  Adminiftration  was  granted  to  him;  the  Plaintiff  proved,  that 
fane  Blaikham,  a  little  before  her  Death,  was  married  to  him,  to  which  it  was  anfwered, 
that  the  Spiritual  Court  had  determined  the  Right  to  be  in  the  Defendant,  by  granting  Adini- 
niftration to  him,  which  could  not  be  done,  but  upon  a  Suppofition  that  fhe  was  not  married  to 
the  Plaintiff";  adjudged,  that  the  Sentence  of  that  Court  is  conclufive  Evidence  in  Caufes  within 
their  Jurifdiftion  ;  but  that  muft  be  intended  in  the  Point  direftly  tried,  but  not  in  a  collateral 
Matter,  to  be  inferred  from  their  Sentence,  as  in  this  Cafe  of  Adminiftration,  where  the  Inference 
is,  that  it  being  granted  to  the  Defendant,  therefore  the  Plaintiff  was  not  the  Inteftate's  Husband. 
1  Salk.  290.  B'ackham's  Cafe. 

38.  Upon  a  Trial  at  Bar,  in  Ejectment,  it  was  refolved,  that  where  the  Defendant  puts  in  an  Mod.Ci- 
Anfwer  in  Chancery,   which   is  prejudicial  to  his  Ellate,    it  may  be  given  in  Evidence  againft  fcs  44. 
him,  but  not  againft  a   Purchafer;  and  that  a  Recital  of  a  Leafe  in  a  Deed  of  Releafe,  is  good 
Evidence  that  there  was  fuch  a  Leafe  againft  the  Releafor   and  thofe  who  claim  under  him,    but 

not  againft  others,  unlefs  there  is  a  Proof  that  there  was  fuch  a  Leafe,  and  that  'tis  loft.     1  Salk. 
286.   In  the  Cafe  of  Ford  verfus  Lord  Grey. 

39.  Indebitatus  AJJumpjh  for  5  /.  received  to  the  Ufe  of  the  Plaintiff,  for  Fees  of  his  Office  of 
Clerk  of  the  Peace  for  Oxfordshire ;  upon  Non  Ajfumpjit  pleaded,  it  was  infifted,  that  the  Plain- 
tiff had  forfeited  the  Office  by  not  taking  the  Oaths  within  the  Time  appointed  by  Law;  and 
to  prove  it,  the  Record  of  the  Seffions  was  given  in  Evidence,  and  held  good.  1  Salk.  284.  Thur- 
fton  verfus  S/atford. 

40  Action  brought  by  a  Brewer  for  Beer  fold  and  delivered,  the  Evidence  to  charge  the  De- 
fendant was,  that  the  ufual  Way  of  Dealing  amongft  Brewers  was,  that  the  Draymen  every  Night 
gave  an  Account  to  the  Clerk  of  the  Brew-houfe  of  what  Beer  they  had  delivered,  which  he 
wrote  in  a  Book,  and  the  Draymen  figned  it;  that  in  the  principal  Cafe  the  Drayman  was  dead, 
but  that  he  had  figned  the  Book,  and  there  was  Proof  that  it  was  his  Hand-Writing,  and  this 
was  held  good  Evidence  ;  but  'tis  otherwife  of  a  Shop-Book  fingly,  without  other  Proof.  1  Salk. 
285.  Price  verfus  Earl  of  'torrington. 

5  E  41.  Tro- 
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41.  Trover,  as  Adminiftrator,  in  which  the  Plaintiff  declared  upon  the  Pofleffion  of  the  Inte- 
ftate;  upon  Not  guilty  pleaded,  the  Defendant  at  the  Trial  offered  to  give  Evidence,  that  the 
pretended  Inteftate  had  made  a  Will,  and  an  Executor  ;  but  adjudged,  that  if  the  Adminiftrator 
himfelf  had  brought  Trover  upon  his  own  Pofleffion,  upon  Not  guilty  pleaded,  the  Defendant 
may  "ive  in  Evidence  a  Will,  &c.  otherwife  if  it  is  brought  upon  the  Poffeffion  of  the  Inteftate,  as 
in  this  Cafe,  for  there  the  Defendant  cannot  give  it  in  Evidence,  but  muft  plead  it  in  Abatement. 
1  S.ilk.  2S4.  Blainfald  verfus  Marfi. 

42.  In  Debt  fur  Rent,  if  the  Defendant  plead,  that  the  Plaintiff  hath  levied  the  Debt  by  Di- 
ftrefs,  &  fiction  d:bet,  a  Releafe  or  Payment  of  the  Money  is  good  Evidence,  becaufe  it  proves 
there  is  no  Debt  which  is  the  I  flue ;  but  if  the  Defendant  fhould  plead  a  Rafure,  &  fie  non  eft 
factum,  nothing  but  a  Rafure  can  be  given  in  Evidence.     1  Salk.  284.  Galloway  verfus  Tufacb. 

43.  At  a  Trial  at  Bar,  upon  an  I  flue  directed  out  of  Chancery,  the  Queftion  was,  whether  by 
the  Cuftom  of  the  Borough  of  Dnitmck,  Salt-Pits  might  be  funk  in  any  Part  of  the  Town,  or 
only  in  a  particular  Place',  and  Camden's  Britannia  was  produced  in  Evidence,  but  difailowed;  for 
tho'  a  general  Hiftory  may  be  allowed  to  prove  a  Thing  relating  to  the  Kingdom  in  general,  be- 
caufe the  Nature  of  the  Thing  requires  it,  yet  it  cannot  be  Evidence  to  prove  a  particular  Thing 
or  Cuftom  :  But  Hraulds  Booh  are  good  Evidence  as  to  Pedegrees,  and  fo  are  Parifh  Regiflers  as 
to  Births,  Burials,  and  Marriages,  upon  the  Nature  of  thefe  Things;  but  Dugdale's  Monafticon 
Aniltcanum  was  denied  to  be  Evidence,  to  prove  whether  fuch  an  Ablty  was  one  of  the  fmaller 
Abbeys,  or  not,  becaufe  the  original  Records  may  be  had  in  the  Augmentation-Office.  1  Salt. 
281.  Stainer  verfus  Burgejfes  of  Droitwich. 

44.  In  Trover  for  Lottery-Tickets,  the  Cafe  was,  the  Plaintiff  gave  the  Tickets  in  Queftion 
to  a  Goldfmith  to  receive  the  Money,  &c.  but  he  having  given  a  Note  under  his  Hand  to  pay 
the  Defendant  fo  many  Lottery-Tickets,  gave  the  Plaintiff's  Tickets  to  the  Defendant;  it  was 
infilled,  that  this  Note  could  be  no  Evidence  againft  the  Plaintiff,  but  it  was  read  5  and  it  was 
adjudged,  that  fince  no  Witnefles  are  prefent  when  Goldfmiths  give  Notes,  fuch  Notes  are  Evi- 
denced the  Receipt  of  the  Money  or  Tickets ;  and  the  Owner  hath  fuch  an  Intereft  in  them, 
that  he  may  maintain  an  Action  againft  any  Perfon  who  detains  them,  becaufe  they  may  be  di- 
ftinguifhed  by  Marks,  which  Money  cannot,  therefore  if  Money  is  ftolen,  and  paid  over  to  an- 
ther, the  Owner  has  no  Remedy  againft  the  Receiver,  becaufe  Money  cannot  be  diftinguifhed. 
1  Salk.  283.  Ford  verfus  Hopkins. 

3  Lev.  45.  Upon  a  Trial  at  Bar,  the  Cafe  was,  a  Man  made  a  Deed  of  Bargain  and  Sale,  by  which  a 

3S7.  Term  for  Years  was  afligned  to  another;  this  Deed  was  enrolled;  and  the  Queftion  was,  whe- 

ther it  might  be  given  in  Evidence,  without  any  Proof,  that  it  was  fealed  and  delivered  by  the 
Bargainor;  and  adjudged  that  it  might,  becaufe  the  Acknowledgment  of  the  Party  in  a  Court  of 
Record,  or  before  a  Mailer  extraordinary  in  Chancery,  is  good  Evidence,  that  it  was  fealed  and 
delivered  ;  alfo  a  fworn  Copy  of  a  Deed  enrolled  is  good  Evidence.  1  Salk.  280.  Smartle  verfus 
Williams. 
5  Mod.  ^6.  Information  againft  the  Defendant  for  a  Libel  againft  the  Government,  and  Depofitions  ta- 
I<J3-  ken  before  a  Juftice  of  Peace  of  Matter  relating  to  the  Fact,  were  offered  to  be  given   in  Evi- 

dence ;  but  adjudged,  that  it  could  not  be;  'tis  true,  in  Cafes  of  Felony  fuch  Depofitions  may  be 
given  in  Evidence  upon  the  Statute  1  &  2  Ph.  &  Mar.  cap.  13.  where  the  Deponent  is  dead,  as 
he  was  in  this  Cafe,  but  this  cannot  be  extended  farther.     1  Salk.  281.  "The  King  verfus  Paine. 

47.  Upon  an  Indictment  for  Murder,  the  Queftion  at  the  Trial  was,  whether  the  Depofitions 
of  a  Witnefs  taken  before  the  Coroner  fhould  be  read  in  Evidence  againft  the  Criminal,  it  appear- 

+  Hale'j  ing  that  the  Witnefs  was  gone  beyond  Sea,  and  as  fuppofed,  at  the  Inftigation  of  the  Offenders; 
Picas  ot  anj  'twas  ruled,  that  it  fhould  be  read,  but  the  Court  (except  the  Chief  Juftice)  was  of  Opinion, 
p  that  a  Depofition  taken  before  a  *  Juftice  of  Peace  could  not  be  read  ;  the  Authority  of  a  Coroner 

16-  con-  fuPer  vifttm  Corporis,  being  very  great,  and  in  fome  Cafes  a  Record,  and  not  traverfable.  T.  Jones 
tra.  53.  The  Cafe  of  f  hatcher  verfus  Waller. 

J  J 'hat  Perfons  and  Things  flmll  be  allowed  to  be  Evidence,  what  not. 

48.  The  Lord  Preflon  was  committed  by  the  Court  of  Quarter-Seffions  for  refufing  to  give  Evi- 
dence to  the  Grand  Jury  on  Oath,  on  an  Indictment  of  High  Treafon,  and  being  brought  into 
B.  R.  by  Habeas  Corpus,  was  bailed ;  but  the  Ch.  Juft.  Holt  held  it  to  be  a  great  Contempt, 
and  that  he  ought  to  have  been  fined  and  committed  till  he  paid  it.  1  Salk.  278.  The  King  ver- 
fus Lord  Prefton. 

49.  Ruled  by  Treby  Ch.  Juft.  of  C.  B.  that  an  Heir  apparent  may  be  a  Witnefs  concerning  a 
Title  of  Land,  but  a  Remainder-man  cannot,  becaufe  he  hath  a  prefent  Intereft,  but  the  Heirfhip 
is  contingent ;  fo  where  there  is  a  Tenant  in  Tail,  Remainder  over  in  Tail,  he  in  Remainder  can- 
not be  a  Witnefs  concerning  the  Title  of  thefe  Lands,  becaufe  he  hath  an  Intereft,  fuch  as  'tis. 
1  Salk.  283. 

50.  Information  againft  the  Defendant  for  a  Cheat,  the  Cafe  was,  the  Defendant's  Mother  in 
Law  promifed  him  a  Note  for  5  /.  and  he  got  a  Note  under  her  Hand  for  100/.  adjudged,  that 
the  Mother  cannot  be  a  Witnefs,  being  concerned  in  the  Confequence  of  the  Suit.  1  Salk.  283. 
The  King  verfus  Whiting. 

Mod  Ca-      J 1.  Indictment  for  a  Cheat,  by  impofing  on  the  Profecutor  a  Quantity  of  Beer  mixed  with 

fes  302.     Vinegar  and  Grounds  of  Coffee  for  Port  Wine,  one  of  the  Defendants  pretending  to  be  a  Broker, 

1  and 


Evidence. 


76? 


and  the  other  a  Portugal  Merchant  ;  adjudegd,  that  the  Profecutor  fhall  be  admitted  as  a  VVitnefs 
to  prove  the  Fad:.     1  Sulk.  286.  Tee  Qjnen  verfus  Mackartny. 

52.  Cafe,  &c.  for  managing  his  Ship  fo  negligently  that  it  run  over  the  Plaintiff's  Barge;  it 
was  ruled,  that  the  Pilot  fhould  not  be  a  Witnefs,  becaufe  he  was  anfwerable  to  the  Mailer  if 
the  Fault  was  in    his  Steering.      1  Salk.  287.  Martin  verfus  Hendrickfon. 

53.  In  Trover  for  Money,  the  Cafe  was,  the  Father  gave  his  Son  Authority  to  receive  Money, 
and  to  pay  it  ;  afterwards  the  Son  took  a  Note  under  a  Debtor's  Hand  for  Money  due  to  his  Fa- 
ther, and  Ibmetime  after  received  the  Money,  and  gave  a  Receipt  for  the  Ufe  of  his  Father 
and  intending  to  fpend  it,  he  gave  it  to  the  Defendant;  adjudged,  that  the  Son  mi<>ht  be  ad- 
mitted, as  a  Witnefs  to  prove,  that  the  Defendant  had  the  Money,  and  that  the  Father  might 
maintain  this  Aftion  againft  him;  becaufe  the  general  Authority  which  the  Son  had  to  receive 
his  Father's  Money,  made  the  Receipt  of  it  to  be  to  his  Father's  Ufe,  and  a  good  Difcharge  of 
the  Debt  againft  him  who  paid  it  ;  if  fo,  then  it  was  the  Father's  Money,  in  the  Poffeffion  of  the 
Son,  who  as  to  this  Purpofe  was  his  Servant,  and  by  Confequence  the  Father  may  have  the  Ac- 
tion.    1  Sulk.  289.     Anonymns. 

54.  An  Indictment  was  exhibited  againft  one  Jobnfon,  for  Felony,  and  Browning  and  his 
Wife  were  the  WitnefTes  to  prove  the  Felony,  who  gave  Evidence,  but  Jobnfon  was  acquitted  ; 
afterwards  he  brought  an  Action  againft  Browning,  for  a  malicious  Profecution,  in  which  Cafe  it 
was  neceffary  for  his  Defence,  to  prove,  that  a  Felony  was  committed  ;  for  otherwife  he  had  no 
probable  Caufe  to  profecute  the  Plaintiff:  Now,  there  being  no  Body  prefent  but  he  and  his  Wife, 
when  this  Felony  was  done,  and  becaufe  me  could  not  be  a  Witnefs  for  her  Husband  in  this  Aftion, 
Holt,  Ch.  Juft.  allowed,  that  the  Oath  which  fhe  had  made  at  the  Trial  of  the  Indictment,  to  be 
given  in  Evidence  to  prove  a  Felony  committed.     Mod.  Cafes  216.  216.  Jobnfon  verfus  Browning. 

55.  Feme  Covert  may  plead  Non  Afumpfu  to  an  Aftion  on  the  Cafe,  or  Non  eft  fahlum  to  a  R        • 
Bond,  and  give  *  Coverture  in  Evidence,  becaufe  that  makes   it  no  Promife,  and  not  her  Deed. 
Mod.  Cafes.  230. 

5<5.  The  Plaintiff,  and  likewife  the  Defendant,  and  feveral  others,  were  Part-owners  of  a  Ship, 
and  the  Defendant  received  feveral  Sums  of  them  for  the  Ufe  of  the  Ship,  and  gave  Receipts  for 
what  he  received,  and  afterwards  he  laid  out  the  faid  Sums  in  the  Ship  and  Voyage,  of  which  he 
kept  an  Account  in  a  Book,  and  in  which  Book  Allowances  were  made  him  for  what  he  fo  laid 
out  ;  this  Book  belonged  to  the  Plaintiff,  and  to  the  Defendant,  and  all  the  Part-owners,  but 
was  now  in  the  PofTeffion  of  the  Plaintiff,  who  brought  an  Indebitatus  Affumpftt  againft  the  De- 
fendant, for  fo  much  Money,  received  to  his  fthe  Plaintiff's)  Ufe ;  upon  Affidavit  of  this  Matter, 
the  Court  was  moved,  that  the  Plaintiff  might  produce  the  Book  at  the  Trial,  or  give  the  Defen- 
dant Copies  of  what  Allowances  had  been  made,  that  he  might  Ufe  it  as  Evidence  for  him  at  the 
Trial  ;  but  it  was  denied  ;  'tis  true,  if  Covenant  is  brought  on  an  Indenture,  the  Court  will  not 
compel  him  to  plead,  till  the  Plaintiff  give  him  (the  Defendant)  a  Copy,  if  he  will  made  Affidavit 
that  he  never  had  any  ;  but  here  the  Plaintiff  was  trufted  with  the  Book  by  all  the  Parties  con- 
cerned, and  if  he  breakes  his  Truft,  the  Remedy  is  in  a  Court  of  Equity  ;  the  Court  never  com- 
pels a  Tradefman  to  produce  his  Books;  but  if  a  (lender  Evidence  be  given  againft  him,  and  he 
will  not  produce  them,  he  feems  to  have  an  ill  Caufe.     Mod.  Cafes.  264.  Ward  verfus  Apprice. 
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Where  'tis  void,  and  not  good.  (A)  [  Where  'tis  good.  (B) 


(A) 

COfjere  fcot'D,  att&  not  goo&. 

Bcndl        1'       A        Leafe  of  an  Houfe  and  Shops,  excepting  the  Shops  ;  this  extends  to  the  Shops  of  any 
1S1.  f\       other  Houfe>  but  'tis  void  as  to  the  Shops  belonging  to  the  Houfe  demifed,  becaufe 

Moor  /%.     'tis  repugnant  to  the  Leafe.     Dyer  26$.  Hornby's  Cafe. 

880.  ^  J^       2.  LefTee  for  Years  of  a  Rectory  and  the  Glebe,  excepting  the  Parfonage-Houfe, 

L*ne,69,    faving  and  allowing  to  the  LefTee  a  Chamber  ;  adjudged,  that  a  Saving  out  of  an  Exxeption,  is  as 
'  if  there  had  been  no  Saving  at  all  ;  and  then  this  Chamber  not  being  excepted  out  of  the  Leafe, 
fhall  pafs  by  the  Leafe  of  the  Rectory.     Owen  20.  Leigh's  Cafe. 

3.  LefTee  for  Years  afligned  his  Term,  excepting  the  Wood  and  'Trees  ;  adjudged,  that  the  Ex- 
ception is  void,  becaufe  no  Perfon  can  have  fuch  a  Special  Property  in  the  Trees,  &c.  but  the 
Owner  of  the  Land.  Gudb.  116.  Lewkner  Mil.  verfus  Ford.  1  Leon.  48.  S.  C.  Cro.  Eliz.  683. 
Saunders  verfus  Norwood,  S.  P.     5  Rep.  12.  S.  C.     Golds.  241.  S.  C. 

4.  Leafe  of  Lands,  excepting  Timber- Woods,   and  Under-Woods.     Godb.  98,99. 

5.  The  LefTor  made  a  Leafe  of  Woods  amongfl:  other  Things,  Provifo,  and  it  was  agreed  be- 
tween them,  that  he  (the  LefTor)  his  Heirs  and  Afligns  might  at  all  Times  during  the  Term,  fell, 
cut  and  carry  away  omnes  praa"  Bofcos  ejr  Arbor  es,  and  all  Timber  growing  on  the  PremifTes,  and 
in  an  Action  of  Watte  brought,  the  Qyeftion  was,  whether  this  was  a  Leafe,  with  an  Exception 
of  the  Woods  ;  and  adjudged,  that  it  was  not,  but  that  the  Woods  were  demifed.  2  And.  133. 
Leehford's  Cafe. 

6.  A  Man  covenanted  to  ftand  feifed,  &c.  of  all  his  Lands  in  R.  except  fuch  as  he  had  or  ihould 
devife  by  his  laft  Will ;  adjudged,  that  this  Exception  is  void,  becaufe  'tis  the  Undoing  the  whole 
Conveyance;  for  the  Covenant  was  to  take  Effect  from  the  making  the  Indenture,  and  there  could 
be  no  Devife  of  the  Lands  at  that  Time,  for  that  is  not  to  take  Effect:  till  after  the  Death  of  the 
Party  ;  'tis  like  the  Cafe  where  a  Man  leafed  all  his  Lands  in  R.  except  the  Manor  of  R.  and  he 
had  no  Land  there  but  the  Manor,  the  Exception  is  void.     Hob.  72.  Shirley  Mil.  verfus  Wood. 

7.  A  Man  made  a  Leafe  of  a  Manor,  excepting  all  Courts,  and  Perquifites  of  Courts,  the  Ex- 
ception is  void,  as  to  the  Courts ;  for  having  leafed  the  Manor,  it  cannot  be  fuch  without  Courts; 
but 'tis  good  as  to  the  Perquifites.  Hob.  108.  Brown  verfus  Goldfmith.  Moor  870.  S.  C.  Leon. 
118.  Wheeler  verfus  Twogood.  S  P. 

8.  A  Leafe  of  all  his  Lands  in  Lamberhurfl,  excepting  his  Manor  of  Hoathly,  and  he  had  no 
Lands  in  Lamberhurfl  but  the  Manor  of  Hoathly  ;  adjudged,  that  the  Manor  pafTed,  and  that  the 
Exception  was  void.     Hob.  1 70.  Dorrell  verfus  Collins. 

9.  Leafe  of  a  Farm,  &c.  with  all  Woods,  Under-woods  and  Trees  there  growing,  excepting  fix 
great  Oake  Treest  habendum  for  40  Years,  rendring  Rent,  with  Liberty  to  fell  and  cut  down  any 
during  the  Term ;  the  LefTee  afligned  the  Term  to  the  Defendant,  excepting  the  Liberty  of  felling 
and  cutting  down  the  Trees ;  adjudged,  that  the  Exception  is  void  ;  for  having  made  an  Afligri- 
ment  of  the  Whole,  he  could  not  make  fuch  Exception  of  felling  the  Trees,  and  therefore  the  Li- 
berty which  the  LefTee  had  to  fell  them  fhall  go  to  the  Aflignee,  with  the  Privity  of  the  Land. 
2  Eulfl.  5.  Billingfly  verfus  Hercie.     Moor  82.1.  SC. 

Raym.  10.  In  Debt  againft  an  Heir,  and  upon  Reins  per  defcent  pleaded ;  the  Jury  found,  that  his  An- 

207.  ceflor  was  feifed  in  Fee,  and  made  a  Feoffment  to  divers  Ufes  (excepting  two  Clofes,  for  the  Life  of 

'%fV'  tbe  Feoffor  only)  tne  Queftion  was,  whether  they  did  defcend  to  the  Heir  ?  and  adjudged  they  did, 
foi  there  was  no  Limitation  of  any  Ufe  in  them,  therefore  they  muft  refult  to  the  Heir,  and  this 
Exception  being  an  entire  Sentence,  and  having  that  Effect  which  the  Law  doth  not  admit,  mutt 
for  that  Reafon  be  totally  rejected  5  'tis  like  theGrant  of  an  Advowfon,excepting  the  Prefentation 
for  the  Life  of  the  Grantor,  which  is  wholly  void  ;  and  'tis  not  like  *  a  Leafe  of  an  Houfe,  ex- 
cepting a  Chamber  in  it  pro  uju  fuo  propno,  becaufe  thofe  are  apt  Words  to  give  the  LefTor  Power 
to  difpofe  of  it  as  he  Will.     1  Vent.  87,  78,  106.  Wilfon  verfus  Armorer.    *  1  And.  122.  S.  P. 

(B) 
WLtyXZ  JJOOt),  &c. 

I.T    Eafe  of  Lands,  with  all  Manner  of  Timber- Woods,  Under-woods  and  Hedge-rows,  except- 

\-j  ing  great  Oakes,  growing  in  fuch  a  Clofe  ;  adjudged,  that  the  LefTee  could  not  cut  down 

thofe  Timber- rices  which  were  not  excepted,  becaufe  they  were  not  fevered  from  the  Inheritance, 

a  nor 


Exception.  -^ 


nor  patted  by  the  Leafe;  for  the  LefTee  had  but  a  particular  Intereft  in  them  to  have  the  Matt  and 
Shade,  and  the  Intereft  in  the  Body  of  the  Trees  is  in  the  Leflor,  as  Parcel  of  the  Inheritance. 
23  Eliz,.  Dyer  374. 

2.  A  Man  made  a  Leafe  of  his  Lands  for  21  Years,  excepting  the  Trees,  &c  and  afterwards 
granted  the  Trees  to  the  fame  LefTee  ;  refolved,  that  tho'  by  the  Exception  they  were  fevered 
from  the  Lands,  yet  by  the  fubfequent  Grant  they  were  reunited  to  the  Pofleflion,  and  the  Leflee 
fhall  have  them.     4  Rep.  62.  Herlakenden's  Cafe. 

3.  Leafe  for  30  Years  of  a  Manor,  excepting  all  Woods  and  Under- Woods,  &c.  afterwards  the 
Leflor  demifed  to  the  fame  Leflee  the  Manor  for  30  Years,  without  any  Exception,  the  firft  30 
Years  expired  ;  refolved,  that  by  the  Exception  the  Soil  it  felf  was  excepted,  and  that  the  Wood 
did  fti'/l  remain  Parcel  of  the  Manor,  becaufe  the  Leflor  had  the  entire  Freehold,  and  by  Confe- 
quence  by  the  fecond  Leafe  of  the  Manor  the  Wood  pafled  ;  but  if  the  firft  Leafe  had  been  for 
Life,  with  an  Exception  of  the  Wood,  it  had  been  otherwife.     5  Rep.  1 1 .  Ives's  Cafe. 

4.  By  the  General  Pardon  28  Eliz..  Burglary  was  excepted  ,•  adjudged,  that  a  Perfon,  who   was 
attainted  of  Burglary,  fhall  have  no  Benefit   of  the  Pardon  ;  becaufe  the  Offence  on  which  the 
Judgment  is  founded,  is  excepted,  and  fo  fhall  all  the   Consequents  thereon.     6  Rep.  13.  Cafe  of 
Pardons. 

5.  Leafe  of  a  Manor  for  Years,  excepting  great  Trees  growing  on  the  Lands,  at  the  Time  when 
the  Leafe  was  made,  there  were  feveral  fmall  Trees  growing,  which  were  great  before  the  Term 
expired,  and  thofe  the  Tenant  cut  down  ;  refolved,  that  the  Exception  did  extend  to  thofe  Trees, 
tho'  they  were  but  little  ones,  when  the  Leafe  was  made ;  but  if  the  Exception  had  been  of  all 
great  Trees  now  growing  on  the  Land,   it  had  been  otherwife.     Leon.  61.  Gammock  verfus  Clife. 

6.  Trefpafs  for  cutting  and  carrying  away  Wood  in  the  Frith-Clofe ;  the  Defendant  pleaded,  that 
B.  G.  was  feifed  of  the  Manor  of  R.  of  which  the  Frith-Clofe  was  Parcel,  and  that  he  demifed 
the  faid  Manor  to  the  Defendant  for  Years,  excepting  the  Woods  and  Trees  in  the  Frith-Clofey 
and  covenanted  with  the  Leflee,  that  he  might  take  Hedge  bote  and  Fire-bote  fuper  dicT  pramif- 
fa  ;  adjudged,  that  by  the  Exception  the  Soil  of  the  Frith-Clofe  was  excepted,  and  did  not  pafs  by 
the  Leafe  of  the  Manor,  tho'  it  was  Parcel  of  it ;  and  the  Covenant  to  take  Fire-bote  fuper  pra- 
mijfa  praditT  could  not  extend  to  the  Frith-Clofe,  becaufe  that  Clofe  was  not  demifed.  1  Leon. 
117.  Cage  verfus  Purlin. 

7.  In  Debt  on  a  Bond,  the  Defendant  pleaded  a  Releafe  of  all  AcYions,  &c.  the  Plaintiff"  de- 
manded Oyer  of  the  Releafe,  and  it  appeared  to  be  of  all  Aftions,  &c.  excepting  one  Bond,  and 
thereupon  he  replied,  that  was  the  Bond  now  put  in  Suit;  and- upon  Demurrer  to  the  Replica- 
tion, it  was  adjudged,  that  the  Bond  being  excepted,  all  Actions  on  the  Bond  are  likewife  except- 
ed.    Cro.  Eliz,.  720.  Brook  verfus  Wheeler. 

8.  Debt  on  a  Bond  conditioned,  that  if  the  Obligor  was  feifed  in  Fee,  and  if  he  difcharged  the 
Land  from  all  Incumbrances,  except  the  Jointure  to  his  Wife,  that  then,  &c.  and  the  Breach  af- 
figned  was,  that  before  the  Bond  was  made  he  had  furrendered  the  Lands  apud  R.  &c  to  the  Ufe  of 
his  Wife  for  Life  ;  and  upon  Demurrer,  it  was  objefted,  that  here  was  no  Breach  afligned,  becaufe 
the  Title  of  his  Wife  was  excepted,  and  that  this  Exception  extended  only  to  the  lajl  Clauje  (viz,.) 
the  Difcha.ge  of  Incumbrances,  except,  &c.  but  adjudged,  that  it  extended  to  the  firft  Claufe,  as 
well  as  to  thelaft  (viz..)  that  he  was  fifed  in  Fee,  except  the  Jointure  to  his  Wife,  and  that  the 
Land  fhould  be  difcharged  of  Incumbrances,  except  the  Jointure,  ejrc.  Cro.  Eliz,.  761.  Woodward 
verfus  Darcy. 

9.  The  Queen  granted    the  Manor   of  R.  and  all  Woods  and  Under-Woods,  exceptis   omnibus  Cro.Eliz. 
groffis  arboriuus  Bofcis  &  maeremio,  &c.  Provifo,  that  the  Grantee  fhall  have  fufKcient  Houfe-bote,  *44« 
&c.  It  was   infifted,  that  the  Under-Woods  pafled  notwithftanding  the  Exception ;  becaufe  they 

were  exprefly  granted,  and  the  Exception  extended  only  to  Timber  and  Trees;  for  tho'  the 
Word  BoJ'cus  was  in  the  Exception,  yet,  becaufe  it  was  placed  between  grojfus  Arbores  &  ?naere- 
mium,  that  fhews  what  was  intended  to  be  exceptedby  the  Word,  (viz..)  Great  Trees  and  Timber, 
and  nothing  elfe  ;  but  adjudged,  that  if  the  Word  Bofcus  in  the  Exception  fhould  not  extend  to 
the  Under-woods,  it  was  placed  there  in  vain,  which  the  Court  would  not  admit  in  the  Queen's 
Grant.     1  Leon.  247.  Kenfim  verfus  Reding. 

10.  Leafe  for  Years  of  Lands,  excepting  all  Woods,  Under-woods,  and  Coppices,  growing  on 
the  Premises  ;  adjudged,  that  by  this  Exception  the  Soil  of  the  Coppices  is  excepted.  Poph.  146. 
Hide  verfus  TVhiftler.     2  Cro.  487.  S  C.  and  ^i^.?incomb  verfus  "Thomas.  S.P. 

11.  In   Trefpafs,  the  Defendant  pleaded,  that  J.  L.  was  feifed  in  Fee,  and   by   Indenture  de-  t  r01I. 
mifed  the  Lands  to  two,  for  their  Lives,  excepting  Trees  above  21  Years  Growth,  and  covenanted  Rep.  95. 
to  ftand  feifed  of  the  Reverfion  de  tentis  pradifl'  fuperius  dimijjis,  to  the  Ufe  of  R.  L.  in  Tail,  who  by  the 
entered,  and  felled  Oakes,  and  adjudged,  that  he  might;  for  notwithftanding  the  Exception,   the  Name  of 
Trees  remained  Parcel  of  the  Inheritance,  and  that  the  Soil  on  which  they  grow  is  not  excepted,  T_iford,  ' 
but  fufHcient  Nourifhinent  out  of  it,  to  fupport  the  vegetative  Life;  fo  that  by  this  Covenant  to 

ftand  feifed  of  the  Reverfion,  &c.  the  Lands  pafled,  and   thereby  the  Trees  annexed  to  it.     11 
ftep.48.  Liford's  Cafe.     2  Cro.  387.  14  hi  filer  verfus    Pa(lowe.  S.P. 

12.  LeJJee  for  Life  made  a  Leafe  for  Years,  excepting  the  Wood,  Under-wood,  and  Trees,  grow- 
ing on  the  Land  j  adjudged,  that  'tis  a  good  Exception,  tho'  the  Leflee  for  Life  had  no  Intereft 
in  them    himfelf,  becaufe  he  always  remains  Tenant,  and  is  chargeable  in  an  Action  of  Wafte  ; 
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but  if  the  Leffee  for  Tears  a ffign   over  his  whole  Term,  with   fuch    an    Exception,    'tis  void.     2 
Cro.  29b.  Baton  verfus  Girling.     Mich.  7  fac.  in  Cur'  Ward.  Sir  Alkn  Peirccie's  Cafe. 

13.  Leafeofan  Houfe  (excepting  certain  Chambers)  rendring  Rent,  with  a  Ctaufe  of  Re-en- 
try, &c.  and  the  Leffor  did  enter  for  Non-payment,  &c.  and  in  an  Action  brought  againft  him 
by  the  Leffee,  he  juftified  for  Rent  arrear,  and  not  paid,  and  averred,  that  he  demanded  the 
Rent  ad  domum  pradiclam  ;  after  a  Verdicf  for  the  Defendant,  it  was  moved  in  Arreft  of  Judg- 
ment, if  his  Plea  was  ill,  becaufe  it  did  not  appear  in  what  Part  of.  the  Houfe  he  demanded  the 
Rent,  and  it  might  be  in  the  Chambers  excepted.  Sed  per  Curiam,  the  Defendant  having 
fet  forth  the  Demand  to  be  made  apud  down  pradiciam,  it  fliall  be  intended,  that  Part  of  the 
Houfe  which  was  leafed.     2  Roll.  Rep.  42.  Dorrell  verfus  Truffell. 

14.  Covenant  to  ftand  feifed  to  the  Ufe  of  himfelf  and  Wife,  for  Life,  and  after  to  his  Son 
and  Heir,  excepting  the  Timber-Trees,  which  his  Wife  fhould  have  Power  to  lop  ;  the  Heir 
cut  down  Oakes,  &c.  and  the  Wife  brought  her  Action,  and  had  Judgment;  upon  which  it  w.is 
objected,  that  the  Exception  of  the  Trees  coming  after  the  Limitation  of  the  Ufes  was  void ; 
but  it  was  adjudged  well  enough  to  fhew  his  Intent,  that  they  fhould  not  be  annexed  to  the  fi- 
liate for  Life.     Cro.  Car.  306.  Tremaile  verfus  Reeves. 

15.  LelTee  for  Life,  without  Impeachment  of  Wafie,  and  with  Power  to  make  Leafesfor  three 
Lives,  made  fuch  a  Leafe,  excepting  the  Trees,  and  adjudged  good  ;  and  that  if  he  aflign  over  all 
bis  Eft  ate  j  without  fuch  Exception,  yet  he  might  cut  down  the  Trees  during  the  Leafe  for 
Lives.     Popb.  194.  Sacheverell  verfus  Dale. 

16.  In  Trefpafs,  &c.  for  breaking  his  Clofe,  putting  in  his  Cattle,  and  cutting  the  Branches 
cf  his  'Trees  there  growing;  the  Defendant  as  to  putting  in  his  Cattle,  juftified  under  a  Cu- 
stom, &c.  and  as  to  the  Cutting  the  Boughs,  he  pleaded,  that  he  made  a  Leafe  to  the  Plaintiff, 
&c.  exceptis  arboribus  Mdnerii  &  Bofcis,  and  fo  juftifies  the  Cutting ;  the  Plaintiff  replied,  and 
confeifed  the  Exception,  but  faid,  that  in  the  Leafe,  the  Defendant  covenanted  and  granted,  that 
liberum foret  to  the  Plaintiff  to  cut  and  take  the  Loppings  of  the  Trees;  and  upon  Demurrer  to 
this  Replication,  the  better  Opinion  was,  that  an  A&ion  of  Trefpafs  would  not  lit.  againft 
the  Defendant,  but  an  Action  on  the  Cafe  for  cutting  the  Boughs,  becaufe  by  this  Exception 
the  Plaintiff  had  no  Property  in  the  Trees,  but  only  an  Intereft  to  cut  the  Boughs.  Palm.  211. 
White  verfus  Sawyer. 

17.  Cafe,  &c.  in  which  the  Plaintiff  declared  upon  a  Leafe  of  a  Houfe  to  the  Defen- 
dant for  feven  Years,  &c.  and  that  he  fo  negligently  kept  his  Fire,  that  the  Houfe  was  burn'd; 
the  Defendant  pleaded,  Non  dimifit  modo  &  forma  ;  upon  which  they  were  at  Iffue,  and 
the  Jury  found,  that  the  Plaintiff  did  leafe  the  Houfe  to  the  Defendant  for  feven  Years, 
Except  the  Houfe  called  the  New  Houfe,  for  the  Ufe  of  the  Plaintiff  and  his  Father,  if  be  or 
they  will  dwell  therein,  and  not  to  be  let  to  any  other  Perfon,  and  at  all  other  Times  to  the 
Ufe  of  the  Defendant,  and  his  Aftign  •  they  find  a  Fire  happened  in  the  New  Houfe,  then  in 
the  PofTelTion  of  the  Defendant,  by  which  it  was  burnt  down;  and  if  this  was  a  Demife 
modo  &  forma,  then  they  find   for  the    Plaintiff.     Et   per    Curiam,     tis  not  a  Demife  modo  & 

forma,  for  'tis  only  a  Leafe  at  Will  to  the  Defendant,  and  not  for  feven  Years;  becaufe  it 
was  at  the  Will  of  the  Plaintiff,  when,  and  how  long  the  Defendant  fhould  enjoy  it,  and  that 
was  to  he  when  he  and  his  Father  did  not  think  fit  to  dwell  in  it  ;  fo  that  this  New  Houfe 
is  abfolurely  excepted  out  of  the  Demife,  and  'tis  an  Exception  not  qualified  by  the  fubfequent 
Words.     4  Mod.  11.  Cudlip  verfus  Randall. 


Change* 

See  Eftate  at  Sufferance.  (A)  1. 

I.  "VN  Exchanges,  the   Eftates  of  both  Parties  may  not  be  alike  in  Value,  but  they   muft 
in  Title;  as  if  one   hath   an  Eftate  in   Fee,  the  other  muft   have  the  like  Eftate;  and 
therefore,  if  an  Exchange  is  between   Tenant  for  Life,  and  Tenant  in  Tail,   after  Pof- 
fibility   of  IlTue   Extinft,    the  Exchange  is  good,   becaufe  their  Eftates  are  equal.     1 1 
Rep.  80.  in  Lewes  Bowles's  Cafe.     Moor  66$.  S.  P. 

2.  In  every  lawful  Exchange  of  Land,  the  Word  Exchange  is  neceffary,  and  it  imports 
in  itfelf  a  Condition  and  a  Warranty,  which  is  a  Special  Warranty  in  Refpecf  of  the  mutual 
Confideration  of  the  Lands  exchanged;  but  none  fhall  vouch  by  Force  of  fuch  Warranty,  but 
the  Exchangers  and  their  Heirs,  and  no  Lands  fhall  be  recovered  upon  fuch  Voucher  in  Value, 
but  the  Lands  only  which  were  given  in  Exchange. 

4  ;.  If 
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5.  If  B.  G.  give  five  Acres  of  Land  in  Exchange  to  W.S.  for  five  other  Acres,  and  afterwards 
IV.  S.  is  evicted  of  one  Acre,  in  this  Cafe  all  the  Exchange  is  defeated,  and  IV.  S.  may  enter  on 
his  own  again.  4  Rep.  121.  Bufiard's  Cafe.  Go.  Eltz,.  903.  S.  C.  Teh.  8.  S.  C.  Moor  665.  S.  C. 
By  the  Name  of  Botilton  verfus  Bufiard. 

4.  Husband  and  Wife  feifed  of  Lands  in  Right  of  the  Wife,  made  an  Exchange  for  other  Lands, 
which  Exchange  was  executed  by  Deed  j  and  afterwards  the  Husband  and  Wife  feifed  of  the 
Land  in  Exchange,  as  aforefaid,  aliened  the  fame  by  Fine ;  adjudged,  that  the  Wife,  if  fhe  fur- 
vive,  the  Husband  may  enter  into  her  own  Lands,  notwithftanding  the  Exchange  and  the  Fine, 
28  £//>„.  1  Leon.  285. 
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(A) 

i.  f^  Ummons  of  the  Pipe  iffued  againfl:  the  Defendant  to  levy  joo  /.  on  a  Super  fet  upon  him  tiardres 
^L^       by  one  Jones,   Treafurer  of  certain  Sums  of  Money  in   the  Time  of  the  ProteSior ;  5°4-S.Pi 
^^k     the  Defendant  moved  for  Superfedecu,  becaufe  this  being  an  Execution  both  againft 
|^_^     Body  and  Goods,  he  cannot  otherwife  plead  in  Difcharge  of  it ;  and  Hale  Ch.  Baron, 
and  the  Court  held,  that  this  Summons  ought  not  to  iflue,  but  for  a  Debt  due  to  the  King,  Ra- 
ted or  determined,  or  for  a  Debt  on  Record ;    therefore  where  z  Collector  in  Chief  charges  his 
Sub-collecTor,  &c.  a  Summons  of  the  Pipe  fhall  not  Iflue,  but  a  Scire  ficicu  or  Dtjlringas  ad  com- 
putandum,  to  which  the  Defendant' may  plead.     Hardr.512.  Mildma/sCak. 


CjccljetitterCottrt 


1 


(A) 

T  hath  been  a  Queftion,  whether  the  King  could  grant  a  Freehold,  but  under  the 
Great  Seal ;  but  adjudged,  that  he  may,  under  the  Seal  of  the  Exchequer,  being 
of  Lands  ufually  leafed  for  Life,  and  reierving  the  antient  Rent.  Cro.  Car.  369.  Kemp 
verfus  Bernard. 
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What  it  is,  and  Cafes  concerning  Ex-  I  Where    'tis    a    good   Plea,    and   where 
communication.  (A)  not.  (B) 

J  Of  the  Certificate  of  the  Ordinary.  (C) 


(A) 

COijat  it  is,  anb  Cafes  concerning  (^communication. 


i. 


T 


HIS  is  a  Sentence  in  the  Spiritual  Court,  by  which  the  Party  is  difabled  to  bring 
any  Action  in  the  Temporal  Courts ;  and  if  he  remain  fo  forty  Days,  then  the  Bi- 
fhop  may  certify  the  Excommunication  to  thofe  Courts,  upon  which  a  Capias  Ex- 
communicatum  may  be  iflued,  which  is  a  Writ  directed  to  the  Sheriff'  to  take  and 
imprifon  the  Perfon,  where  he  is  to  remain  till  he  is  abfolved  from  the  Contempt ;  and  then  the 
Bifhop  likewife  certifying  the  fame,  another  Writ  de  excommunicato  deliberando  fliall  go  to  the  She- 
riff to  difcharge  him.     See  Stat.  5  Eliz,.  cap.  23. 

2.  The  Statute  5  Ed.  6.  inflicts  a  Punifhment  for  Drawing  a  Weapon  in  a  Church-yard,  (viz,.) 
Lofs  of  one  Ear,  and  Excommunication  ipfo  faSio  ;  a  Man  was  excommunicated  for  this  Offence  ; 
adjudged,  that  the  corporal  Punifhment  fhall  not  be  inflicted,  without  Conviction  or  Outlary. 
Dyer  275.  Foreman's  Cafe;  for  fuch  an  Excommunication  muft  be  pleaded/?^  pede  figiUi  ;  and  tho' 
*tis  faid  ipfo  faSto,  yet  it  muft  be  intended  upon  Conviction  and  Sentence  declaratory.  Cro.  Eliz. 
qiq.   Senbam  verfus  "Trundle.    Hetley  86.  Vmer  verfus  Eaton.  S.  P. 

3.  The  Wife  was  excommunicated  for  Adultery,  and  upon  a  Capiai  Excommunicat',  the  Offi- 
cer, with  a  Conftable,  broke  open  the  Houfe  in  the  Night,  where  fhe  was,  and  took  her;  adjudg- 
ed; that  this  was  not  juftifiable,  for  the  Spiritual  Court  hath  no  Power  to  meddle  with  the  Body 
of  any  Perfon  whatfoever,  or  to  fend  Procefs  to  take  them ;  for  if  a  Perfon  who  is  excommunica- 
ted ftand  in  Contempt  forty  Days,  they  ought  to  certify  it  into  the  Chancery,  and  from  thence  'tis 
fent  into  B.  R.  and  lb  the  Procefs  of  Excom'  capiend'  iffues.     Cro.  Eliz,.  741.  Smith  verfus  Smith. 

*   W.  4.  This  being  for  a  Contempt  of  the  Spiritual  Court,  is  pardoned  by  a  General   Pardon  *  Cod- 

Jones        rington  verfus  Redman.  Cro.  Car.  190.  tho'  it  was  a  Doubt  in  Richardfons  Cafe,  if  the  Party  could 
"7*  be  pardoned  without  Abfolution.     2  Cro.  21  2.    See  8  Rep.  68.  Trollop's  Cafe. 

5.  Excommunication  muft  be  in  the  Diocefe  where  the  Party  dwelleth,  and  a  Biftiop  of  one 
Diocefe  cannot  excommunicate  a  Man  in  another  Diocefe.     Godb.  191.  Frances  verfus  Powell. 

6.  If  a  Man  is  excommunicated  for  an  Offence  which  is  pardoned  by  a  General  Pardon,  and 
this  being  fliewed  to  the  Biftiop,  and  he  refufes  to  abfolve  him,  an  Action  on  the  Cafe  lieth  a- 
gainft  him.     1 2  Rep.  76. 

7.  One  was  taken  upon  an  Excommunicato  capiendo,  and  the  Queftion  was  upon  the  Statute 
5  EUtl.  cap.  23.  whether  he  was  bailable,  or  not;  adjudged,  that  he  might  by  the  Court  of 
King's  Bench,  but  not  by  the  Sheriff,  or  Juftices  of  Peace.     1  Bulft.  122.  Keyfer's  Cafe. 

8.  The  Defendant  was  taken  upon  a  Capiai  Excommunicatum,  and  becaufe  it  was  not  mentioned 
in  the  Sigmficavit,  that  he  lived  in  that  Diocefe  at  the  Time  of  the  Excommunication;  it  was 
adjudged  to  be  incertain,  and  the  Party  was  difcharged.     Moor  467.  Beamont's  Cafe. 

1  Roll.  p.  Martha  Powell  fued  Harman  in  the  Spiritual  Court,  upon  a  Contract  to  marry  her,  and  fiie 

^■eP,377-  obtained  a  Sentence,  but  he  refufing  to  marry  her,  was  excommunicated  ;  then  he  appeals  to  the 
Delegates,  and  the  Caufe  being  remanded  by  them  to  the  firft  Court,  in  which  the  Sentence  was 
given,  they  gave  another  Sentence,  as  before;  and  he  was  again  excommunicated  for  not  obeying 
this  fecond  Sentence;  thereupon  he  appealed  to  the  Audience,  and  there  he  was  abfolved ;  but  be- 
ing taken  by  an  Excommunicato  capiendo,  upon  the  firft  Excommunication,  he  brought  a  Habeas 
Corpus  in  B.  R-  where  it  was  adjudged  by  the  Advice  of  Civilians,  that  tho'  the  Abfolution  purged 
the  laft  Excommunication,  yet  the  firft  ftood  good,  becaufe  Ecclejia  decepta  fuit  in  abfolving  him 
from  the  laft  Excommunication,  when  the  firft  was  in  Force,  of  which  they  had  no  Notice;  and 
tho'  the  firft  Sentence  might  be  fufpended  by  the  laft  Appeal,  yet  that  did  not  fufpend  the  firft  Ex- 
communication.    Moor  849.  Powell  verfus  Harman. 

10.  The  Defendant  was  taken  upon  the  Capias  Excom',  and  the  Significavit  was,  that  he  was 
excommunicated  for  not  anfwering  Articles,  and  did  not  fhew  what  thofe  Articles  were :  Per  Cu- 
riam, 'tis  not  good,  and  he  was  bailed.     1  Roll.  Rep.  136.   Fox's  Cafe. 

1 1.  Fer  Coke  Ch.  Julr.  where  an  Excommunication  is  returned  in  B.  R.  tho'  it  appears,  that  'tis 
for  none  of  the  nine  Caufes  mentioned  in  the  Statute  5  Eliz..  yet  Procefs  fhall  IfTue  till  the  Party  is 
taken  ;  but  if  Procefs  be  awarded  with  a  Penalty,  where  'tis  not  for  one  of  the  nine  Caufes,  yet 
the  Penalty  fliall  not  be  avoided,  without  Pleading  ;  but  the  Clerks  ought  not  to  make  any  fuch 
Procefs,  where  'tis  for  none  of  the  Caufes.     1  Roll.  Rep.  1 74  Sterling's  Cafe. 

1  12.  Sterling 
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12.  Sterling,  beforementioned,  was  taken  upon  the  Writ  dc  Excommunicato  Capiendo 
and  the  Caufe  of  his  Excommunication  being  certified  by  the  Bifliop,  it  appeared  to  the 
Court  it  was  for  not  permitting  2"!  S.  to  enjoy  a  Seat  in  the  Church  of  C.  according  to  a 
Sentence  of  one  Newcomb  a  Commiflary,  autboritatc  ei  affignata.  It  was  objected  that  it 
was  not  averred  that  the  Church  was  within  the  Archdeaconry,  and  therefore  the  Excom- 
munication Coram  non  judice ;  fed  per  Cur,  the  Bifliop  may  make  a  Commiflary  within  the 
Archdeaconry,  or  throughout  the  whole  Diocefe;  befides,  when  an  Excommunication  is 
certified  by  the  Bifliop,  tis  not  ufual  to  certify  it  to  within  an  Archdeaconry,  becaufe  the 
Bifliop  hath  a  Jurifdi&ion  throughout  the  whole  Diocefe.  i  Roll.  Rep.  434.  Sterling' i 
Cafe. 

1 3 .  Upon  an  Habeas  Corpus,  the  Sheriff  returned  that  the  Party  was  in  his  Cuftody,  by 
virtue  of  an  Excommunicato  Cap.  but  he  was  difcharged  upon  a  Motion,  becaufe  the  Writ 
was  not  delivered  to  the  Sheriff  as  a  Record  of  B.  R.  as  it  ought  to  be  by  the  Statute 
5  Eliz.  for  it    muft  be  fent  from  the  Chancery   thither.     Sid.  165.     The   King  verfus 
Colgate,    but  this  fhould  be  pleaded.     Sid.  285.  The  King  verfus  fhewn. 

14.  Upon  a  Motion  for  a  Supersedeas  to  an  Excommunicato  Capiendo,  upon  a  Suggeftion  that 
the  Party  was  not  excommunicated  for  any  of  the  Caufes  mentioned  in  the  Statute 
5  Eliz.  it  was  held  that  the  Statute  did  not  take  away  Excommunications  at  Common 
Law,  but  gave  the  Writ  with  a  greater  Penalty,  in  certain  Gafes  therein  mentioned , 
befides,  this  Matter  is  not  properly  in  Court,  till  an  Habeas  Corpus  is  granted  and  returned 
Sid.  1  Si. 

15.  By  the  Statute,  Edw.6.  tis  enacted,  that  he  who  ftrikes  in  the  Church- Yard,  is  ipfo 
facto  excommunicated ;  but  that  fliall  not  be  intended,  till  after  he  is  convicted  of  the 
Offence,  and  that  Conviction  is  tranfmitted  to  the  Ordinary.  1  Vent.  146.  Dicr  verfus 
Eafx.     Bier  275.  S.  P.  Cro.  Car.  680.  S.  P. 

16.  InTrefpafs,  the  Defendant  pleaded  that  ante  quindetf  Sant~li  Martini,  (the  Plaintiff) 
Excommunicato  fuit  &  aihuc  exiflit  &  protulit  hie  in  curia  liter  as  Teftamentarias  Epif.  Sartim, 
qua  notum  faciunt  Univerfis  quod  fcrutatis  Regifteriis  invenitur  contineri  quod  Excommunicatus 
fuit,  &c.  pro  contumacia  in  non  comparend',  &c.  In  cujus  ret  teflimonium  prced'  Epifcopus  figillintt 
appofuit;  it  was  objected  againft  this  Certificate,  that  it  was  only  a  Relation  of  what 
might  be  found  in  the  Regifter;  but  ruled  that  their  Caufe  was  fometimes  to  certify 
Excommunications  fub  figillo  Epifcopi,  and  fometimes  per  literas  tfefi  anient  arias,  as  in  this 
Cafe.  1  Vent.  222.  Jay  verfus  Bond. 

1 7.  Motion  to  difcharge  the  Parties  who  were  taken  upon  the  Excommunicato  Capiendo  j 
for  that  it  did  not  appear  by  the  Significavit,  that  they  dwelt  in  the  Diocefe  of  the  Bifhop, 
where  they  were  excommunicated,  and  at  that  Time ;  and  *  Fox's  Cafe  was  cited,  who  *  1  Roll, 
was  bailed  upon  the  Capias;  fed  per  Cur',  the  Parties  were  remanded ;  for  in  Fox's  Cafe,  Rep. ijtf. 
the  Caufe  mentioned  in  the  Significavit,  was  for  not  anfwering  certain  Articles,  without 
ftiewing  what  thofe  Articles  were,  that  it  might  appear  the  Court  had  Jurifdiction  of  the 
Matter,  and  therefore  he  was  bailed  ;  and  though  it  was  not  for  any  Caufe  mention- 
ed in  the  Statute,  5  Eliz.  and  fo  no  Penalties  are  incurred,  yet  the  Excommunication  is 

good ;  tis  true,  there  muft  be  an  Addition,  &c.  to  make  the  Offender  incur  the  Penalties, 
and  they  are  difcharged  without  it,  but  not  the  Excommunication.  1".  Jones,  89.  Bermond~ 
fey  Inhabitants  Cafe. 

18.  By  the  Statute,  *  5  Eliz.  tis  ena&ed,  that  if  the  Perfon  excommunicated  hath 
not  a  fufficient  Addition,  according  to  the  Statute  of  f  H.  $.  he  fliall  not  incur  the  Penal- 
ties :  Now  the  Statute  of  Additions  requires  that  the  Dwelling-Place  of  the  Perfon  fhall 
be  inferted,  which  was  not  done  in  this  Cafe ;  for  the  Defendants  were  excommunicated 
by  the  Names  of  A.  B.  Merchant,  B.  C.  Taylor,  and  E.  F.  de  Parocbia,  &c.  which  laft 
Addition  of  the  Parifli,  relates  only  to  him  laft  mentioned ;  fed  per  curiam,  in  Informa- 
tions for  Riots,  the  Word  Parifli  goes  to  all  preceding,  and  the  Penalties  being  now 
incurred,  there  is  no  Remedy.     3  Mod.  42.  The  King  verfus  Barnes. 

19.  By  the  fame  Statutes 'tis  enacted,  that  if  tis  not  contained  in  the  Significavit,  that 
the  Excommunication  proceeds  from  fome  Caufe  of  Contempt,  or  for  Herefv,  for  refu- 
fing  to  have  his  Child  baptized,  or  to  receive  the  Sacrament,  or  to  come  to' divine  Ser- 
vice, or  for  Errors  in  Matters  of  Religion,  or  Dodtrine,  or  for  Incontinence,  Ufury, 
Simony,  Perjury  in  the  Ecclefiaftical  Court,  or  for  Idolatry,  he  fhould  not  incur  the 
Penalties  in  the  Act ;  Serjeant  Havipfon  was  excommunicated  for  not  paying  Alimony ; 
and  upon  a  Motion  that  he  might  be  difcharged,  becaufe  none  of  thofe  Caufes  were  con- 
tained in  the  Significavit,  per  curiam,  he  may  be  difcharged  of  the  Penalties,  but  not  of  the 
Excommunication.     3  Mod.  89.  Serj.  Hampfon's  Cafe. 

20.  The  Defendant  being  taken  upon  an  Excommunicato  Capiendo,  was  difcharged,  be« 
caufe  tiie  Writ  was  not  delivered  into  B.  R.  and  enrolled  there,  as  required  by  Statute, 
S  Eliz.   1  Vent.  309,  338,  S.P. 

21.  Debt  upon  Bond,  the  Defendant  craved  Oye r  of  the  Condition,  which  was,  that 
whereas  he  was  excommunicated  for  not  coming  to  Church,  at  his  Inftance,  and  Requeft, 
u  2  J  abfolved  by  the  Plaintiff  j    if  therefore  he  fhould  obey  all  the  lawful  Commands  of 

S  F  the 
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the  Church,  then  the  Obligation  fhould  be  void  ;  the  Defendant  fuppofing  this  Condition 
to  be  againft  Law,    demurred  to  the  Declaration,  and  Hale  Chief  Juftice  inclined  that  it 

*  Wo         was  *  void  •  for  when  a  Man  is  excommunicated,  there  is  a  Writ  de  cautione  admittenda ; 

Judgment  ancj  fometimes  they  take  an  Oath  of  the  Perfon,  parere  mandatis  Ecclefics  in  licitis  &  bone- 

"/"jTrcU  ft**i  which  is  called,  Cautio  juratoris,  and  fometimes  Cautio  pignoratitia  is  given,     i  Vent. 

Mod.  °  '  166.  Bifhop  of  Exeter  verfus  Starr.   Raym.  225.    S.  C.    1  Lev.  36.  S.  P.  See  1  Bulfi.  122. 

Cafes', 71.  but  never  a  Bond  to  a  Bifhop.     See  Mod.  Cafes  71.  Bifhop  of  Durham  verfus  Ladler. 

22.  The  Return  of  an  Habeas  Corpus  was,  that  Fowler  was  taken  and  in  Cuftody  upon 
a  Writ  Excommunicato  capiendo,  reciting  the  Caufe  to  be  pro  qnibufdam  caufis  fubfiraclionis 
decimantm,  five  alionim  juriutn  Ecclefiafiicorum -3  adjudged  upon  a  Motion  that  this  Return 
was  incertain,  becaufe  thofe  Alia  jura  might  be  fuch  Matters  which  are  not  within  the 
Jurifdiction  of  the  Spiritual  Court ;  tis  true,  at  Common  Law  the  Writ  was  always 
general  pro  contumacia,  without  mentioning  any  fpecial  Caufe,  and  it  was  returnable  in 
Chancery,  and  founded  on  a  Significavit,  or  Certificate  of  the  Bifhop,  in  which  the  Caufe 
was  fet  forth ;  and  if  that  was  inefficient,  the  Party  could  not  be  difcharged  but  by  a 
Snperfcdeas  in  Chancery ;  but  now  the  Caufe  muft  be  fet  forth  in  the  Excommunicato 
capiendo  it  felf,  becaufe  by  the  Statute  5  Eliz.  the  Writ  muft  be  returnable  in  B.  R. 
which  (hews  that  the  Court  muft  be  proper  Judges  of  the  Caufe ;  now  before  this  Statute 
there  were  no  Difcharges  in  B.  R.  on  an  Excommunicato  capiendo,  unlefs  the  Party  was 
excommunicated  pending  a  Prohibition;  but  now  B.  R.  may  quafh  the  Writ,  or  award  a 
Super/ideas,  for  the  Party  cannot  refort  to  the  Chancery  for  it,  becaufe  the  W7rit  being 
returnable  in  B.  R.  that  Court  are  Judges  of  the  Caufe.  Accordingly  this  Writ  was  quafh- 
ed,  and  the  Party  difcharged.     1  Salt  293.  The  King  verfus  Fowler. 

23.  In  an  Excommunicato  capiendo,  the  Recital  of  the  Significavit  was,  that  the  Party 
was  excommunicated  for  not  paying  Cofts  in  a  certain  Bufinefs  puerorum  Educationis  five 
inftrutlionis,  without  any  Licenfe  in  that  Part  firft  had  and  obtained  ;  this  was  quafhed  for 
the  Incertainty,  becaufe  it  might  be  in  teaching  Youth  to  dance,  or  fence,  as  well  as  in 
Learning.     1  Salt  294.  The  Queen  verfus  Hill. 

24.  The  Defendant  was  taken  upon  an  Excommunicato  capiendo,  pro  quadam  can  fa  jafli- 
tationis  marittigii,  and  this  Capias  being  with  a  Penalty,  and  the  Defendant  brought  up  by 
Habeas  Corpus,  it  was  obje&ed  againft  the  Writ,  that  this  being  none  of  the  nine  Caufes 
mentioned  in  the  Statute  5  Eliz.  cap.  23.  there  ought  not  to  be  a  Penalty  in  the  Writ, 
befides  the  Defendant  had  no  Addition;  adjudged  that  for  any  of  the  nine  Caufes  there 
muft  be  a  Capias  with  a  Penalty,  and  an  Addition  in  the  Writ;  but  if  'tis  for  any  other 
Caufe,  then  there  needs  no  Addition ;  and  though  the  Capias  was  with  a  Penalty,  yet 
the  Court  would  not  difcharge  the  Party,  but  the  Penalty  only.  1  Salt  294.  The  Queen 
verfus  Sangway.  Farr.  82.  S.  C. 

25.  The  Defendant  being  taken  upon  the  Capias,  and  in  Newgate,  moved  for  an  Habeas 
Corpus,  and  had  it ;  and  being  brought  into  Court,  it  appeared  that  he  was  brought  up 
before  the  Return  of  the  Writ,  whereupon  the  Court  refolved,  that  he  fhould  not  be 
allowed  to  plead,  or  move  to  quafh  the  Writ  before  it  was  returnable  ;  that  though  the 
Writ  recites  the  Significavit,  which  is  in  Chancery,  yet  that  Writ  is  enrolled  in  B.  R.  before 
it  goes  to  the  Sheriff;  which  Enrolment  is  to  inform  the  Court,  that  at  the  Return  of  the 
Capias  they  may  award  farther  Procefs ;  that  if  by  the  Recital  of  the  Significavit,  it 
appears  that  there  was  no  Caufe  for  the  Capias,  B.  R.  may  quafh  it,  but  the  Chancery 
cannot,  though  the  Significavit  is  there.  1  Salk.  294.  The  Queen  verfus  Bifhop  of  St. 
David's. 

(B) 

Zllljzn  'tis  a  goon  pita,  ana  toljcre  not, 

1.  rip  H  E  Parties  being  at  IfTue,  and  the  Jury  at  Bar,  the  Defendant  pleaded  that  the 
X  Enqueft  ought  not  to  be  taken,  becaufe  after  the  laft  Continuance,  and  before 
IfTue  joined,  the  Plaintiff  was  excommunicated,  of  which  he  produced  the  Bifhop  of 
Landaf's  Certificate ;  but  it  did  not  fhew  when,  or  by  what  Bifhop  he  was  excommunica- 
ted, for  it  might  be  before  the  laft  Continuance,  and  then  tis  no  good  Plea ;  neither  is  it 
averred,  that  the  Plaintiff  and  the  Party  excommunicated  are  one  and  the  fame  Perfon ; 
and  for  thefe  Reafons,  the  Plea  was  adjudged  ill.  2  Cro.  82.  Baker  verfus  Gough.  Moor 
775.  S.  C.  by  the  Name  of  Lord  Abergavenny  verfus  Edwards. 

2.  In  Affault  and  Battery,  the  Defendant  pleaded  that  the  PlantifF  was  excommunicated 
under  the  Seal  of  the  Chancellor  of  Oxford,  fetting  forth  that  the  Court  there  was  a 
Spiritual  Court,  and  that  Time  out  of  Mind,  they  have  excommunicated  Defendants,  for 
not  appearing  to  an  Action  of  Debt  brought  in  that  Court ;  and  that  they  had  Power 
Time  out  of  Mind,  to  hold  Picas  in  Debt,  and  then  plead  a  Confirmation  of  their  Privi- 
leges by  the  Statute,  13  Eliz.  &c.  and  upon  Demurrer  to  this  Plea,  it  was  objected,  that 
it  was  a  repugnant  Prescription,  to  give  the  Spiritual  Court  a  Liberty  to  Cenfure  in  a 
4  temporal 
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temporal  Caufe,  and  fo  it  was  adjudged,  let  the  Excommunication  be  either  major  or 
■minor,  the  one  being  de  Commv.nione,  the  other  from  the  Company  fidelium.  2  Roll.  Rep. 
487.  Anderfon  verfus  Cuthbert. 

3.  Sentence  was  given  againft   the  Defendant  in  the  Chancellor's  Court,    at  Oxford,  Cro.  Car. 
upon  which  he  was  excommunicated,  and  afterwards  he  came  into  B.  R.  and  pleaded  that  I96'* 
there  was  no  Addition  in  the  Significavit  according  to  the  Statute,  5  Eliz.  and  lb  he  prayed 

to  be  discharged  j  fed  per  curiam,  by  this  Means  the  Penalties  mentioned  in  the  Statute  are 
difcharged,  but  not  the  Excommunication,  nor  Commitment  thereon.  W.  Jones  286. 
Hughes  verfus  Bendy. 

4.  In  Debt  for  Rent  by  three  Plaintiffs,  as  Executors,  &c.  The  Defendant  pleaded,  in 
Abatement,  that  one  of  the  Plaintiffs  is  a  popifh  ilecufant  convict,  and  therefore  qua  ft 
excommunicated  by  the  Statute  ^Jaci.  and  upon  a  Demurrer,  it  was  adjudged,  that 
this  ought  not  to  have  been  pleaded  in  Abatement,  by  petit  judicium  de  Bre-fi ;  'but  itf 
ought  to  be  fufpenderi  von  debet,  becaufe  the  Writ  is  not  abated,  but  only  fufpended. 
3  Lev-.  208.  Lord  Stnrton  £3  al'  verfus  Pierpoint. 

5.  Debt  upon  Bond,  the  Defendant  pleaded  in  Abatement,  that  the  Plaintiff  was  Ex- 
communicated for  not  paying  Alimony,  and  fets  forth  the  Capias  Excom.  Et  hoc  paratus  eft 
•aetificare  unde  petit  judicium,  &c.  and  averred  the  Identity  of  the  Perfon ;  and  upon 
Demurrer,  it  was  adjudged  an  ill  Plea,  becaufe  the  Defendant  did  not  fet  forth  any  Cer- 
tificate of  the  Excommunication  from  the  Judges  Delegates  -y  he  outfit  to  have  fet  forth 
the  Certificate  under  Seal  witneffing  the  Excommunication,  and  then  pray  Judgment  ft 
refpondere  debcat.     1  Lutiso.  Rep.  17.    Bradley  verfus  Glynn. 

6.  In  an  Information,  the  Cafe  upon  a  fpecial  Verdict  was,  that  Sir  John  Read  was  *  Vent. 
divorced  a  men  fa  fc?  thoro,   and  for  not  paying  of  Alimony,    he  was  excommunicated  i73> 
afterwards  by  the  Statute,  2$  Car.  2.  it  was  enacted,  That  every  Perfon  in  Office  JJjall  take 

the  Oaths  of  Allegiance  and  Supremacy,  and  receive  the  Sacrament,  &c.  otherivife  Jball  be 
incapable  to  execute  the  Office,  &c.  Sir  John  Read  was  made  High  Sheriff  of  Hart  for  dfhirc, 
and  being  under  the  Sentence  of  Excommunication,  and  by  Confequence  not  to  be 
admitted  to  the  Sacrament,  he  thought  himfelf  difcharged  of  the  Office  of  Sheriff  by  this 
Statute,  and  fo  refufed  to  ferve  it ;  fed  per  curiam,  Sir  John  Read  is  punifhable  for  not 
removing  the  *  Difability,  it  being  in  his  Power  to  get  himfelf  abfolved  from  the  Excom-  *  See  the 
munication.     2  Mod.  306.  Atorney  General  verfus  Sir  John  Read.  &„*  ver. 

Larv.-v;od. 

(  C  ) 

€>f  t%t  Certificate  of  tyz  flDjUfnar?. 

t.  TT'HE  Defendant  in  a  Writ  of  Error,  pleaded  that  the  Plaintiff  was  excommunica- 
1  ted,  and  fhewed  the  Certificate  thereof  by  the  Official  of  Durham,  directed  Uni- 
verfis  Clericis  fc?  literatis  per  totum  Dicecefim  Dunelm' ;  refolved,  that  the  Official  cannot 
certify  an  Excommunication,  becaufe  the  Court  cannot  write  to  him,  but  to  the  Bifhop, 
who  is  the  proper  Officer  to  abfolve  the  Party  ;  befides  the  Certificate  it  felf  is  hot  good, 
becaufe  'tis  directed  Omnibus  Clericis  Sc.  Dunelm',  when  it  fhould  be  to  the  King's  Courts 
8  Rep.  68.  Trollop's  Cafe.  b 
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By  Capias  ad  Satisfaciendum.  (A) 
By  Elegit.     See  Title  Elegit.  (B) 
By  Extendi  facias  &  Liberate.  (C) 
By  Fieri  facias,    and  Levari  facias. 

CD) 
By  Habere  facias  pojfejfioncm  &  fafi- 

navi.  (E) 
By  Scire    Facias,    and    other  Actions, 

againft  Principal  and  the  Bail.  (F) 


Againft  the  Heirs  of  the  Debtor,  and 
againft  thofe  who  have  Rcverlions  and 
Remainders.  (G) 

Executions  on  Statutes  and  Recognizan- 
ces. (H) 

Of  S/iperftdeas,  and  Difcharges.  (I) 

Of  thofe  who  die  before  Execution,  or 
die,  or  efcape  in  Execution.  (K) 

Of  Sales  made  after  Judgment,  and  be- 
fore Execution.  (L) 


Cro.Eliz. 

707. 


*  Outlaw- 
ry, a-  6,i. 


A 


(A) 

55^  Capias  ad  Satisfaciendum.    See  poftea  (F)  per  totum. 

N  Agent  of  the  Plaintiff  and  the  Sheriff  arrefted  a  Man  without  a  Writ,  and 
he  being  in  Cuftody,  they  got  a  Ca.  fa.  againft  him  upon  a  Judgment  in  Debt, 
and  arrefted  him  again ;   this  appearing  to  the  Court,  he  was  committed  in 
Execution,   but  the  Agent  and  the  Sheriff  were  fined  for  the  Mifdemeanor. 
M.  8.  Eliz.  Dyer  243. 

2.  A  Ca.  fa.  will  lie  againft  a  Man  who  is  outlawed  for  Felony,  and  he  may  be  taken  in 
Execution  at  the  Suit  of  a  common  Perfon.     Owen  69.  Srujfell's  Cafe. 

3.  Judgment  was  had  againft  two  who  were  bound  to  pay  the  Debt,  one  of  them  was 
taken  upon  a  Ca.fa.  and  committed,  and  the  Creditor  brought  a  Fi.fa.  againft  the  Goods  of 
the  other ;  but  adjudged,  that  it  did  not  lie ;  he  might  have  a  Capias  againft  both,  but 
not  againft  one,  and  a  Fi.fa.  againft  the  other.  Godb.  208.  Roffiter  verfus  Welch.  Poftea 
B.  5.  S.  P. 

4.  A  Judgment-Creditor  could  not  take  the  Body  of  his  Debtor,  or  his  Lands  in  Execu- 
tion at  common  Law;  his  only  Remedy  was  by  Fi.fa.  or  Levari  facias,  by  which  Writs 
his  G«ods  and  Chattels,  and  the  Profits  of  his  Lands,  only  were  affected ;  afterwards  a 
Capias  ad  Satisfaciendum  was  given  by  the  Statute,  25  Edw.  3.  cap.  17.  and  an  Elegit  by 
the  Statute,  Weftm.  2.  cap.  1 8.  which  was  the  firft  Act  which  fubjected  Land  to  Execu- 
tion, and  that  only  of  a  Moiety ;  and  if  thofe  Writs  of  Ft.  fa.  or  Levari  facias,  were  not 
profecuted  within  a  Year  after  Judgment,  the  Party  had  no  Remedy  at  common  Law, 
but  by  an  Action  of  Debt  on  the  Judgment.     3  Rep.  11.  Sir  William  Herbert's  Cafe. 

5.  Where  a  Man  is  taken  upon  a  Ca.  fa.  the  Execution  is  good,  though  the  Writ  is  not 
returned ;  and  fo  in  all  Writs  of  Execution,  where  either  Goods,  or  Lands  are  to  be 
taken,  except  in  Elegit,  and  that  muft  be  returned,  becaufe  the  Court  may  judge  of  the 
Sufficience  of  the  Inquifition.  Fulwood's  Cafe.  4  Rep.  64.  Hoe's  Cafe.  5  Rep.  89.  S.  P. 
Cro.  Eliz.  Mount's  Cafe.  S.  P.  2  Leon.  279.  Penruddock  verfus  Newman  49. 

6.  A  Man  was  outlawed  upon  a  Judgment  in  Debt,  and  on  a  Writ  of  Error  brought, 
the  Judgment  was  affirmed  ;  a  Capias  utlegatum  awarded  within  the  Year,  and  the  Defen- 
dant was  taken,  and  efcaped  before  the  Return  of  the  Writ;  adjudged,  that  at  common 
Law,  if  a  Man  was  outlawed  after  a  Judgment  in  Debt,  the  Plaintiff  was  at  the  End  of 
his  Suit ;  for  he  could  have  no  other  Procefs  after  that  perfonally ;  for  he  could  not  have 
a  Sci.  fa.  or  any  other  Execution  upon  that  Judgment,  but  was  put  to  his  new  Original ; 
and  though  a  Ca.fa.  did  not  lie,  before  the  Statute  25  Ed.  3.  in  Debt,  yet  if  the  Party 
was  taken  upon  a  Cap.  utlegatum,  which  is  at  the  King's  Suit,  he  fhall  be  in  Execution  at 
the  *  Suit  of  the  Party  if  he  would;  adjudged  alfo,  that  if  Judgment  be  affirmed  in  a 
Writ  of  Error,  the  Plaintiff  may  have  a  Ca.fa.  or  Fi.fa.  within  the  Year,  and  fhall  not  be 
put  to  bring  a  Sci.  Fa.  $Rep.S$.  G  anion's  Cafe.  Moor  566.  S.C.  By  the  Name  of  Layton 
verfus  Garnon.  Moor  598.  Weft  verfus  Blackhead,  S.P. 

7.  Upon  a  Ca.fa.  delivered  to  the  Sheriff  of  Middle fex,  he  made  a  Precept  to  the  Bailiff 
of  the  Dutchy  of  Savoy;  to  take  the  Debtor,  ad  refpondendum  the  Plaintiff,  when  it  fhould 
have  been  ad  fatisfaciendum,  the  Bailiff  of  the  Dutchy  returned  the  Precept  executed, 
and  the  Sheriff  returned  a  Ccpi  Corpus  fecundum  exigentiam  brevis;  now  though 
the  Sheriff  had  by  this  Means  charged  himfelf  to  the  Plaintiff,  fo  as  he  might  demand 
Execution  againft  him  ;  yet  becaufe  the  Defendant  was  never  taken  in  Execution,  the 
Court  awarded  a  new  Procefs  of  Execution  againft  him.     Tel  52.  Wood  verfus  Ihlborn. 

8.  Judgment 
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8.  Judgment  againft  the  Defendant  in  C.  B.  and  after  the  Tear  a  Ca.fa.  was  awarded,  Palm, 
whereas  there  ought  to  have  been  a  Sci.  fa.  and  the  Defendant  being  taken  upon  the  Ca.fa.  44,7* 
he  brought  a  Writ  of  Error  in  the  King's  Bench,  and  the  Execution  was  reverfed,  and  the  , 
Defendant  difcharged;  afterwards  the  Plaintiff  fued  out  an  Alias  Ca.  fa.  without  a  Sci.  fa.  ,?l 
and  the  Sheriff  returned   Cefi,    and  thereupon  the  Defendant  moved  to  be  difcharged, 
becaufe  he  being  once  in  Execution,  and  let  at  large,  fhall  not  be  in  Execution  again ;  but 
adjudged,  that  being  in  Execution  as  aforefaid,  and  difcharged  "for  Error,   in  adjudicatione 
Exccutionis,  he  may^be  in  Execution  again.     Latch.  192.  ll'ifeman  verfus  Fiflj. 

9.  Two  were  bound  in  a  Bond,  and  in  Action  of  Debt  brought  againft  them,  the 
Plaintiff  had  Judgment,  and  took  out  a  Ca.fa.  againft  one,  and  a  Fi.fa.  againft  the  other;, 
adjudged,  that  thefe  Writs  are  not  well  awarded ;  but  if  a  Fi.fa.  be  ferved  for  Part,  a 
a  Capias  may  be  awarded  for  the  Refidue,  but  not  where  a  Ft  fa.  is  executed  for  all  •  for 
the  Plaintiff  fhall  have  but  one  Execution  with  Satisfaction  againft  both  the  Defendants. 
Winch.  113.  Holt  verfus  Holt. 

(B) 

l&t  Elegit.  '  See  "Title  Elegit. 

1.  y?  Xecutions  by  Elegit  ought  to  be  made  by  Inquifition,  and  if  a  Term  for  Years  be 
%_j  recited  in  the  Inquifition,  and  'tis  miftaken  in  the  Commencement  of  it  and  fold, 
the  Sale  is  void,  becaufe  the  Sheriff  cannot  fell  any  Thing  but  what  is  appraifed  by  the 
Jurors,  and  there  was  no  fuch  Term  as  they  appraifed.  4  Rep.  74.  Palmer's  Cafe.  Golds. 
172.  S.C.  Cro.  Eliz.  584.  S.  C. 

2.  The  Lands  were  delivered  by  the  Sheriff  in  Execution  upon  an  Elegit,  and  after- 
wards the  Creditor  fuggefted  that  the  Debtor  had  more  Lands,  and  moved  for  a  new 
Writ  of  Elegit ;  but  adjudged,  that  he  having  accepted  the  Lands  upon  the  firft  Elegit, 
he  cannot  afterwards  have  a  new  one ;  'tis  true,  if  at  the  Return  of  the  Writ  he  had  not 
accepted  the  Lands,  but  waved  it,  lie  might  have  a  new  Elegit.  Cro.  Eliz.  310.  Hanger 
verfus  Fry. 

3.  Before  the  Stat.  IVcpn.  2.  cap.  18.  the  Land  of  the  Creditor  was  not  fubject  to  Execu- 
tion for  a  Debt,  even  upon  a  Judgment,  and  by  that  Statute  a  Moiety  only  is  made 
liable;  but  by  the  Stat.  13  Ed.  1.  de  mercatoribus,  and  27^.3.  cap.  9.  and  23  H.  8. 
cap.  6.  in  Statutes  Staple  and  Merchant,  all  the  Lands  of  the  Cognifor  which  he  had  at 
the  Day  of  the  Acknowledgment  thereof  fhall  be  extended.  3  Rep.  11.  In  Sir  William 
Herbert's  Cafe. 

4.  A  Recognizance  was  acknowledged  to  the  Chamberlain  of  London,  &c.  and  another 
to  B.  G.  who  fued  out  Execution  by  Liberate,  and  had  the  Lands  delivered  to  him,  but 
the  Liberate  was  not  returned ;  afterwards  the  Chamberlain  fues  forth  an  Elegit,  and  had 
a  Moiety  delivered  to  him ;  adjudged,  that  this  Execution  by  Elegit  was  good,  without 
fuing  a  Sci.  fa.  againft  B.  G.  the  laft  Cognifee,  though  he  was  in  by  Matter  of  Record, 
becaufe  the  Liberate  was  never  returned ;  adjudged  likewife,  that  the  Execution  by  Libe- 
rate was  good,  though  it  was  never  returned ;  and  fo  'tis  in  aH  other  Writs  of  Execu- 
tion where  Land  is  to  be  delivered,  Set  fin  had,  or  Goods  to  be  fold,  though  the  Writs  are 
not  returned ;  but  in  the  Cafe  of  an  Elegit  where  an  Inquifition  is  to  be  taken,  there  it 
ought  to  be  returned,  that  the  Court  may  judge  of  the  Sufficiency  of  the  Inquifition. 
4.  Rep.  64.  Fulwood's  Cafe.  $  Rep.  89.  Hoe's  Cafe.  S.  P. 

5.  Two  were  jointly  and  feverally  bound  in  a  Bond,  there  was  Judgment  againft  both, 
and  the  Creditor  took  out  an  Elegit,  and  had  the  Lands  of  one  of  them  in  Execution, 
and  afterwards  he  took  the  Body  of  the  other  upon  a  Ca.  fa.  adjudged,  that  a  Ca.  fa. 
would  not  lie  after  an  Elegit,  unlefs  the  Sheriff  returneth  that  the  Party  hath  no  Lands; 
becaufe  an  Elegit  is  in  its  felf  a  fatisfaclory  Execution,  and  a  Man  fhall  never  have  but 
one  Execution  with  Satisfaction.  2Bn.lft.79.  Cowley  verfus  Lydcot.  Godb.z$7.  S.C.  1  Leon. 
176.  Palmer  verfus  Knowles.  S.  P.  Audita  querela.  (B)  4.  antea  (A)  3.  S.P. 

(C) 

JlDf  Extendi  facias,  Sttt)  Liberate. 

1 .  T  J  P  O  N  an  Extendi  facias  on  a  Statute-Staple,  the  Sheriff  extended  the  Lands, 
LI  and  fold  the  Goods,  and  returned  the  Extent,  then  upon  a  Prerogative  Writ,  he 
was  commanded  to  levy  a  Debt  due  to  the  King,  which  he  did,  becaufe  neither  the 
Lands,  nor  Goods  were  delivered  to  the  Cognifee  upon  a  Liberate,  for  till  then  he  hath 
no  Property ;  yet  it  was  made  a  Qiiare,  whether  upon  the  Extent  they  are  not  in  the 
Cuftody  of  the  Law,   for  the  Benefit  of  the  Cognifor,    and   by  Confequence  exempted 

from 
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from  all  other  Executions.     Dyer  67,  69.  St  ring  felloes  Cafe.  Cro.  Etiz-  2.66.^   The  Queen 
verfus  Wall.  S.  P.  Dyer  98.  Milton verfus  'Edrington.  S.  P.  4  Leon.  10.  Curfin's  Cafe.  J.  P. 

2.  Nothing  ftiall  be  extended  but  what  may  be  affigned  over,  and  therefore  an  Office 
of  Truft  cannot  be  extended,  becaufe  'tis  not  affignable.     Dyer  7. 

3.  Every  Extent  ought  to  be  by  Inquifition  and  Verdict;  for  the  Stat.  IVefm.  2,  which 
gives  the  Elegit*  provideth,  that  the  Sheriff  Liberet  ei  omnia  Cdtaflai  &c.  &  medietatem 
terra,  nnoufq;  debt turn  fnerit  liber atnm  per  rationabile  pretinm.     Dyer  100. 

4.  The  Lands  of  a  Bankrupt  were  extended,  but  before  the  Uibcrate,  the  Com- 
milTioners  fold  them  to  the  Creditors ;  adjudged,  that  the  Sale  was  not  good  ;  for  though 
the  Cognifee  had  no  abfolute  Property  in  them  by  the  Extent,  nor  until  they  are  actually 
delivered  to  him  by  the  Liberate,  yet  by  the  very  Extent  they  are  in  cufiodia  Lcgis,  for 
his  Benefit.     Cro.  Car.  106.  Audley  verfus  Halfey. 

$.  An  Extent  iffued  out  of  the  Exchequer  to  levy  a  Debt  due  to  the  Queen,  and  it 
was  found  by  Inquifition  that  the  Debtor  was  poffeffed  of  a  Leafe  for  the  Term,  quomn- 
dum  annorum  adbnc  ventitr,  and  becaufe  the  Certainty  of  the  Term  was  not  found,  the 
Court  held  the  Inquifition  void,  and  a  new  Commiffion  was  awarded.  2  Leon.  121.  RuJJj- 
tvn's  Cafe.  Dyer  4.  S.  C. 

6.  Leffee  for  Years  rendring  Rent,  an  Extendi  facias  was  awarded  to  the  Sheriff"  to 
feize  Lands ;  after  which,  and  before  the  Liberate  awarded,  the  Rent  became  due ;  ad- 
judged, that  until  the  Liberate  awarded  and  returned,  the  Leffee  ftill  remained  Tenant  to 
the  Leffbr.     Cro.  'Etiz.  46.  Pain's  Cafe. 

7.  An  Extent  was  fued  upon  a  Statute-Merchant,  and  the  Sheriff  put  the  Cognifee  in 
Poffeflion  of  Part,  and  left  the  Conufor  in  Poffeflion  of  the  Reft  ;  afterwards  the  Conu- 
fee,  in  order  to  have  the  Poffeflion  of  the  whole,  charged  the  Sheriff  to  make  a  Return 
of  his  Writ,  and  thereupon  it  was  entered  on  the  Roll,  quod  Vicecomes  nihil  fecit  nee  mifit 
breve  ■  and  then  ah  Alias  extendi  facias  iffued  to  the  new  Sheriff,  who  returned  that  a 
Writ  of  Extent  came  to  the  old  Sheriff,  and  that  he  extended  the  Lands,  wherefore  he 
could  not  extend  them  upon  an  Alias ;  adjudged  to  be  an  ill  Return,  becaufe  it  appeared 
on  Record  that  no  Execution  was  done.     2  Leon.  13.  Colfield's  verfus  Haftings. 

8.  If  Lands  be  once  extended,  and  delivered  by  a  Liberate,  though  the  Party  mould 
be  afterwards  evi&ed,     he   fhall  never  have   a  Re-extent.     2  Cro.   693.    Clerke  verfus 

Andrews. 

9.  Tenant  in  Tail  entered  into  a  Recognizance  to  B.  G.  who  made  his  Wife  Execu- 
trix and  died ;  fhe  proved  the  Will,  and  fued  out  an  Extent,  but  before  the  Return  of 
the  Writ  fhe  died,  and  Adminiftration  de  bonis  non,  &c.  was  granted  to  R.  L.  the  Sheriff 
proceeded  to  take  an  Inquifition,  though  the  Executrix  was  dead,  and  afterward  delivered 
the  Lands  to  the  Adminiftrator  de  bonis  non,  &c.  to  have  and  to  hold  according  to  the 
Extent ;  adjudged,  that  this  Extent,  and  Liberate  were  both  void ;  for  the  Extent  was  to 
apprife,  and  feize  the  Lands  into  the  King's  Hands,  ut  eas  liberari  faciamus  to  the  Exe- 
cutrix, and  fhe  dying  before  that  could  be  done,  the  Inquifition  taken  afterwards  is  void ; 
but  if  it  was  good,  the  Liberate  is  not  well  executed,  to  deliver  the  Lands  to  the  Admi- 
niftrator de  bonis  non,  becaufe  the  Extent  being  fued  out  by  the  Executrix,  and  fhe  dying 
inteftate,  the  Adminiftrator  de  bonis  non  comes  in  Paramount  to  her,  and  muff,  claim 
immediately  under  the  Teftator,  and  fo  can  never  have  a  Liberate  upon  the  Extent 
fued  by  the  Executrix,  but  muft  begin  de  novo.     1  Cro.  325.  Cleeve  verfus  Veer. 

1  o.  Debt  for  Rent,  the  Defendant  pleaded  that  the  Land  was  extended  by  a  Stranger 
upon  a  Statute  acknowledged  by  the  Leffbr,  before  the  Leafe  made  to  the  Defendant, 
but  did  not  ffiew  that  a  Liberate  was  executed  after  the  Rent  was  due ;  and  upon  De- 
murrer to  the  Plea,  for  that  Reafon  it  was  adjudged  ill.  Hob.  82.  Grubham  verfus 
tfbornborottgh. 

11.  A  Creditor  recovered  four  Thoufand  Pounds  in  an  Action  on  the  Cafe,  and  was 
afterwards  outlawed  in  a  perfonal  Action  and  died,  the  King  reciting  the  Outlary,  and 
the  Death  of  the  Party,  granted  all  bis  Goods  to  IV.  R.  who  affigned  the  faid  Debt  and 
Judgment  to  B.  B.  but  notwithstanding  fuch  Aflignment,  an  Extent  iffued  in  the  King's 
Name,  to  extend  all  the  Lands  which  the  Debtor  had  at  the  Time  of  the  Judgment  for 
four  Thoufand  Pounds  given  againft  him,  and  the  Lands  in  the  Poffeflion  of  his  Tenant 
which  he  purchafed  afterwards ;  adjudged,  that  the  Debt,  which  was  forfeited  to  the 
King  by  the  Outlary  of  the  Creditor,  was  well  granted,  and  that  the  Patentee  may  levy 
it  in  the  King's  Name,  though  there  may  be  no  Words  in  the  Patent  for  that  Purpofe, 
and  that  the  Aflignment  of  this  Debt  was  void,  becaufe  'tis  not  affignable  by  Law.  Zrin. 
$  Jac.  2  Cro.  178.  The  King  verfus  Iwyne. 

12.  Debt  againft  an  Adminiftrator  upon  a  Bond  of  three  Hundred  Pounds  by  the  In- 
teftate, the  Defendant  pleaded  in  Bar,  that  the  Inteftate,  &c.  entered  into  a  Recogni- 
zance of  fix  Hundred  Pounds  to  E.  O.  &c.  for  a  juft  Debt  not  paid,  and  fo  pleads  plene 
adminifiravit,  except  Goods  to  the  Value  of  twelve  Pence,  and  that  he  had  not  Affets 
ultra,  the  Plaintiff  replied,  that  a  Ca.  fa.    iffued  out   to  take  the  Body  of  the  Inteftate, 

and 
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and  that  the  Sheriff  returned  that  he  was  dead,  and  thereupon  an  Extent  was  fued  againft 
his  Lands ;  and  upon  an  Inquifition  taken,  the  Sheriff  returned  Houfes  and  Lands  to 
fuch  an  yearly  Value,  and  thereupon  a  Liberate  ifiued  to  deliver  the  faid  Lands  to  E.  O. 
the  Cognifee,  and  the  Sheriff  returned  that  he  delivered  them  accordingly,  &c.  and  that 
the  Cognifee  was  feized  thereof,  until  her  Debt  fhould  be  fatisfied  ;  and  upon  a  Demurrer 
to  this  Replication  the  Plaintiff  had  Judgment,  becaufe  where  Lands  are  delivered  in  an 
Extent,  'tis  a  full  Satisfaction  of  the  Debt  for  which  they  are  extended,  and  'tis  as  if  the 
Cognifee  had  taken  a  Leafe  thereof  for  Years,  till  the  Debt  fhould  be  fatisfied,  and  he 
fhall  never  afterwards  take  out  a  new  Execution  ;  fo  that  this  Recognizance  is  no  longer 
a  Charge  upon  the  Eftate  of  the  Inteftate,  becaufe  the  Cognifee  having  accepted  the 
Lands  upon  the  Liberate,  the  Law  prefumes  the  Debt  is  fatisfied.  i  Lut-ju.  429.  Toung  verfus 
Johnfon.  2  Cro.  338.  S.P.  Sid.  356-  S.  P.  3  Lev.  369.  S.P. 

13.  A  Man  being  feized  of  a  Rent-Charge,  entered  into  a  Statute-Merchant,  and  after- 
wards this  Rent  was  taken  in  Execution,  and  adjudged  that  it  might,  tho'  the  Statute  de 
mcrcatoribus,  appoints  only  that  the  Goods  and  Lands  of  the  Debtor  fhall  be  delivered  by 
a  reafonable  Extent ;  and  it  was  held,  that  after  Execution  thus  taken,  the  Cognifee  may 
avow  for  the  Rent,  without  any  Attornment  made  by  the  Tenant  of  the  Lands,  becaufe 
he  has  the  Eftate  by  an  Act  of  Law.     Moor  32. 

14.  A  Statute  was  acknowledged,  and  upon  an  Extendi  facias,  the  Sheriff  returned  that 
the  Conufor  was  dead ;  afterwards  his  Widow  married  again,  and  a  new  Extendi  facias 
ifiued  againft  the  Goods  of  the  dead  Man,  upon  which  the  Sheriff  returned,  that  the 
Widow  who  was  Adminiftratrix,  &c.  had  fold  the  Goods ;  and  thereupon  another  Extent 
ifiued  againft  the  Goods  of  the  fecond  Husband.     Moor  761.  Heyward's  Cafe. 

15.  Adjudged,  that  where  there  is  Execution  upon  a  Statute-Merchant,  there  is  no 
Occafion  for  a  Liberate,  as  there  is  upon  a  Statute-Staple ;  for  in  this  laft  Cafe,  the  Cog- 
nifee cannot  bring  an  Ejectment  before  the  Liberate ;  neither  can  the  Sheriff  upon  the 
Liberate,  turn  the  Tertenant  out  of  PofTeffion,  as  he  may  upon  an  habere  facias  Poffeffw- 
nem.     1  Vent.  41,42. 

16.  A  Statute-Staple  was  certified  into  the  Court  of  Chancery  from  Excefte;;  and  an 
Extendi  facias  returnable  in  B.R.  and  the  Extent  filed;  and  afterwards  it  was  difcovered 
that  feveral  Lands  were  omitted,  and  the  Court  was  moved  for  a  Re-extent ;  but  it  was 
denied,  becaufe  the  Extent  was  filed.     Sid.  356. 

(D) 

25  j>  Fieri  facias,  (tilt)  Levari  facias.    See  T)eath  of  either  Tarty.  (A)  10. 

1 .  J  F  the  Sheriff  by  virtue  of  a  Fi.  fa.  &c.  felleth  a  Term  for  Years,  and  afterwards 
I   the  Judgment  is  reverfed,  the  Term  fhall  not  be  reftored,  but  only  the  Money  for 
which  it  was  fold.     8   Rep.   141.  in  Dr.  Drury's  Cafe.  5  Rep.  89.  Hoe's  Cafe.  S.  P.  Moor 
573.  S.  P.  Cro.  Eliz.  Araner  verfus  Ladivgton.  S.  P.  2  Leutt.  92.  S.  C. 

2.  If  he  fell  a  Term  for  Years,  and  take  upon  him  to  recite  the  Commencement,  and 
the  End  of  it,  and  recites  it  falfly,  the  Sale  is  void ;  but  if  he  recites  it  generally,  viz. 
that  he  fold  a  Term  for  diverfe  Years  yet  to  come,  or  all  the  Intereft  which  the  Defen- 
dant had  in  the  Land,  'tis  good.  4  Rep.  74.  Palmer 's  Cafe.  Cro.  Eliz.  Sir  S.  Sydenham's 
Cafe.  S.  P. 

3.  If  the  Sheriff  take  Goods,  and  levy  Money  by  virtue  of  a  Fi.  fa.  he  ought  not  to 
pay  it  to  the  Party,  but  to  bring  it  into  Court.  Godb.  147.  Cro.  Eliz.  504.  T'hompfon  verfus 
Clerke.  S.  P.  Hetly  77.  S.  C.  poftea  Sheriff  (B)  6.  S.  C. 

4.  If  the  Sheriff  levy  Goods  by  a  Fi.  fa.  and  doth  not  return  his  Writ,  and  afterwards 
another  Fi.  fa.  is  brought  to  levy  the  Money,  the  Defendant  may  plead  this  Matter. 
Godb.  171.  Fox  verfus  Bolton. 

5.  The  Debtor  made  a  Bill  of  Sale  of  his  Goods,  dated  on  the  fame  Day  with  the  Fi. 
fa.  adjudged,  that  though  the  Sale  had  been  Bona  fide,  yet  fince  Execution  was  taken 
out,  the  Property  of  the  Goods  are  bound  by  it,  fo  as  no  Bill  of  Sale  on  the  fame  Day, 
or  after,  can  ftop  the  Execution.     Cro.  Eliz.  440.  Bov.chier  verfus  IVifeinan. 

6.  The  Sheriff  cannot  break  open  the  Door  of  an  Houfe,  to  execute  a  Fi.  fa.  upon 
the  Goods  of  the  Owner,  or  Occupier,  but  he  may  to  execute  on  the  Goods  of  a 
Stranger,  upon  Requeft,  and  Denial  to  open  them ;  for  a  Man's  Houfe  fhall  be  a  Pro- 
tection for  his  own  Goods  only,  but  not  for  the  Goods  of  another.  5  Rep.  Semaynes 
Cafe.  91.  Cro.  Eliz.  908.  S.C. 

7.  Upon  a  Fi.  fa.  againft  the  Executor,  to  levy  the  Debt  de  bonis  Teftatoris,  the  Sheriff 
returned  nulla  bona  j  then  a  Writ  ifiued  to  him  to  take  Inquifition,  whether  the  Executor 
had  wafted,  &c.  who  returned  that  he  had ;  and  thereupon  Judgment  was  given  againft  him 
de  bonis  propriis,  and  upon  a  Writ  of  Error  by  him  brought  in  redditicne  Execnticnis,  this 
Judgment  to  have  Execution  de  bonis  propriis  was  reverfed;  becaufe  when  nulla  bona  of  the 
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Teftator  is  returned,  the  Courfe  is  to  have  a  fpecial  Ft.  fa.  to  levy  the  Debt  de  bonis 
Teftatoris,  &  fi  tibi  conftare  poterit,  that  the  Executors  have  wafted,  then  de  bonis  prcpriis, 
and  the  Reafon  is,  becaufe  if  upon  fuch  fpecial  Writ  the  Sheriff  returneth  that  the  Exe- 
cutor hath  wafted,  when  in  Truth  he  hath  not,  he  hath  a  proper  Remedy  againft  him 
for  this  falfe  Return ;  but  if  he  taketh  an  Inqueft  and  returneth  it,  though  what  is  found 
is  falfe,    there   is   no   Remedy  againft  the  Sheriff,   or  any  other.     5  Rep.  32.  Pettifers 

Cafe. 

8.  A  Levari  facias  iflued  upon  a  Recognizance,  the  Sheriff  levied  the  Money,  and 
returned  the  fame  on  the  Writ,  and  that  he  had  demrios  paratos,  and  yet  did  not  deliver 
the  fame  into  Court  as  he  ought ;  in  an  Action  of  Debt  brought  againft  him,  as  to  Part, 
he  pleaded  nil  debet,  and  as  to  the  Refidue,  that  before  the  Return  of  the  Writ  he  paid 
it  to  the  Plaintiff,  for  which  he  had  his  Acquittance ;  and  upon  Demurrer  to  this  Plea, 
refolved  that  after  fuch  a  Return  as  paratos  habere,  he  cannot  plead  that  he  paid  it  to 
the  Plaintiff,  and  had  his  Receipt.  Hop.  206.  Spcek  verfus  Richards.  Moor  886.  S.C.  that  the 
Plea  is  good,  becaufe  the  Receipt  and  Acquittance  are  confefled  by  the  Demurrer. 

9.  Where  a  Sheriff  hath  feized  Goods  by  a  Fi.  fa.  and  is  going  out  of  his  Office,  he 
muft  deliver  them  to  the  new  Sheriff,  and  return  his  Writ  executed  pro  tanto ;  for  by  the 
Seizure,  the  Property  is  not  devefted  from  the  Owner ;  but  he  ought  not  to  deliver  them 
to  him,  becaufe  as  the  Writ  of  Execution  is  warranted  by  a  Record,  fo  the  Difcharge 
thereof  muft  appear  by  Reward.  Tel.  44.  Ayre  verfus  Aden.  2  Cro.  73.  S.  C.  2  Rep.  S.  C. 
Sale.  (A)  5.  S.  C.  4.  Leon.  20.  Conny's  Cafe.  S.  P. 

10.  Where  the  Sheriff  fells  Goods  which  he  levied  by  a  Fi.  fa.  and  doth  not  pay  the 
Money,  an  Action  of  Debt  will  lie  againft  him,  becaufe  the  Defendant  is  difcharged  as  to 
the  Plaintiff,  and  the  Sheriff  is  now  become  his  Debtor  in  Law  ;  and  in  fuch  a  Cafe,  if 
the  Sheriff  die  after  he  hath  levied  the  Debt,  the  like  Action  will  lie  againft  his  Execu- 
tors, becaufe  'tis  a  Duty  when  levied.  March.  13.  Parkin fon  verfus  Cnllifcrd.  Cro.  Car.  387. 
S.  C.  1  And.  247.  Rokes  verfus  Wilmore.  S  P.  She  Sheriff  (F)  8.  S.  C. 

11.  The  Plaintiff  obtained  a  Judgment  in  Debt,  and  thereupon  he  brought  a  Fi.  fa. 
and  above  a  Year  afterwards  he  took  the  Defendant's  Goods  in  Execution  upon  a  fecond 
Fi.  fa.  without  fuing  out  a  Sci.  fa.  and  upon  a  Motion  to  ftay  the  Money  in  the  Sheriff's 
Hands  till  the  Practife  was  examined,  it  was  ruled,  that  if  the  firft  Fi.  fa.  is  not 
executed,  a  fecond  Fi.  fa.  or  Elegit,  may  be  fued  out  feveral  Years  after,  without  a 
Scire  facias ;  provided  Continuances  are  entered  from  the  firft  Fieri  facias,  which  may  be 
entered  after  the  fecond  Fieri  facias  taken  out,  unlefs  a  Rule  is  made  that  Proceedings 
fhall  ftay,  and  nothing  be  amended.     Sid.  59.  U'eldeu  verfus  Gregg. 

12.  Upon  a  Fi.  fa.  the  Sheriff  returned  that  he  had  levied  Goods  ad  valentiani  of  the 
Debt,  which  were  mercenary  Ware ;  the  Return  was  filed,  and  a  Motion  was  made  that 
he  might  bring  in  the  Money,  which  not  being  done,  an  Attachment  was  granted,  and 
then  he  appeared,  and  prayed  to  amend  the  Return,  for  that  the  Goods  were  dama- 
ged by  laying,  and  he  could  not  get  Buyers ;  but  adjudged,  that  the  Return  fhall  not  be 
altered,  for  he  might  have  returned  this  Matter  by  Way  of  Excufe  at  firft ;  but  having  re- 
turned that  he  had  levied  ad  valentiani,  he  fhall  pay  the  Money,  and  anfwer  upon  Inter- 
rogatories for  his  Contempt.     Sid.  407.  Needham  verfus  Bcnnet. 

13.  In  Trefpafs,  the  Defendant  juftified  under  a  Judgment  in  an  inferior  Court,  and  a 
Levari  facias,  and  a  Warrant  thereon,  directed  to  the  Defendant  to  levy  the  Debt  de 
tcrris  &  catallis,  and  upon  Demurrer  it  was  objected,  that  the  Levari  facias  ought  to  be 
directed  to  the  known  Bailiffs,  and  it  doth  not  appear  that  the  Defendant  was  fo,  but  only 
named  for  this  particular  Purpofe ;  befides,  the  Precept  was  to  levy  the  Money  de  tcrris 
£:?  catallis,  which  is  wrong,  for  it  ought  to  be  de  bonis  t3  catallis,  and  fo  it  was  adjudged. 
2  Lutw.  141  o.  Walker  verfus  freely.     See  Error,  (G)34.  S.C. 

14.  Trefpafs,  &c.  for  breaking  and  entering  his  Clofe,  and  taking  and  detaining  his 
Cattle,  until  he  paid  ten  Pounds  feventeen  Shillings,  the  Defendant  juftified  under  a 
Levari  facias,  upon  a  Judgment  had  in  the  Hundred  Court,  and  fets  forth  the  Proceed- 
ings at  large,  and  that  a  Precept  was  directed  to  him,  z3c  who  as  Bailiff  of  the  faid 
Hundred,  by  virtue  thereof  did  enter  the  Clofe,  &c.  and  did  take  and  drive  away  the 
Cattle,  and  detained  them  until  the  Plaintiff  paid  ten  Pounds,  ten  Shillings  and  nine 
Pence,  for  Damages,  and  Cofts  recovered,  and  fix  Shillings  and  three  Pence,  for  the 
nccc(fary  Keeping  of  the  Cattle,  &c.  and  upon  Demurrer,  this  was  held  an  ill  Plea,  becaufe 
he  had  no  Authority  to  deliver  the  Cattle  till  he  was  paid  for  the  keeping ;  'tis  true,  he 
might  have  juftified  the  Taking,  without  mentioning  for  what  he  detained  them,  becaufe 
the  Detaining  them  until  he  paid  the  Money,  is  no  Part  of  the  Trefpafs,  but  inferted  by 
Way  of  Aggravation  of  Damages ;  yet  he  having  made  it  as  Part  of  his  Plea,  and  it 
being  not  warranted  by  any  Procefs,  it  made  his  Plea  ill.  2  Ltttiv.  1439.  Clerke  verlus 
hockey. 

15.  Trefpafs,  for  taking  a  Mare  and  converting  her  to  his  Ufe ;  the  Defendant  juftified 
t>nder  a  Levari  facias,  out  of  a  Couvt-Baron,  fetting  forth  that  a  Plaint  was  levied,  &e. 
CH11  did   not  fay  before  whom,  or  in  what  County:  It  fhould  have  been,  Qiidam  T.  S.  levavi't 
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qherelam,  &c.  in  curia  Baron*  S.  W.  matierii  fui  C>  /;/  Com.  W.  coram  L.  D.  Ar.  Senefcballo 
ejufdem  S.  W.  curiae  fuce  praditV  verfus  prcefat*  R.  &c.  2  Lutw.  1524.  Hardall  verfus  Smith. 
See  Joint  Action  (D)  6.  S.  C. 

16.  The  Cafe  was,  the  Sheriff  took  Goods  by  virtue  of  a  Fi.fa.  and  the  Defendant 
promifed  the  Officer,-  that  in  Confideration  he  would  reftore  the  Goods,  he  (the  Defen- 
dant) promifed  him  to  pay  the  Debt,  who  brought  an  Indebitatus  affump ft  for  the  Money ; 
it  was  objected,  upon  a  Demurrer  to  the  Declaration,  that  it  was  ill,  for  it  was  like  a 
Confideration  to  fuffer  a  Prifoner  to  efcape ;  but  adjudged,  that  Goods  taken  in  Execu- 
tion upon  a  Fi.  fa.  may  be  fold  by  the  Sheriff)  and  this  is  no  more  in  Effect  than  a  Sale. 
1  Salk.  28.  Loves  Cafe. 

17.  Judgment  was  had  in  an  Action  laid  in  Staffordflnre,  and  the  Plaintiff  fued  out  a 
cfeftatum  fieri  facias  into  Urorcefterfhire ;  it  was  moved  that  this  was  irregular,  becaufe  no 
Fieri  facias  went  firft  into  Staffordftjire ;  but  adjudged,  that  the  Fieri  facias.,  upon  which 
this  I'eftatum  is  grounded,  is  returned  of  Courfe  by  the  Attornies,  as  Originals  are.  2  Salk. 
589.  Palmer  verfus  Price. 

18.  Adjudged,  that  if  all  the  Money  is  not  levied  on  a  Fi.  fa.  the  Writ  muft  be  return- 
ed before  a  fecond  Execution  can  be  taken  out,  becaufe  fuch  Execution  muft  be  grounded 
upon  the  firft  Writ,  by  reciting  that  all  the  Money  was  not  levied,  for  if  it  had,  then 
no  farther  Procefs  had  been  necelfary.     1  Salk.  318.  Oviat  verfus  Vyner, 

19.  Two  Creditors  had  obtained  each  of  them  a  Judgment  againft  IV.  K.  one  of  them  5  Mod. 
delivered  a  Fi.fa.  to  the  Sheriff  about  nine  a-Clock  in  the  Morning,  and  the  other,  about  376. 
ten  of  the  Clock  in  the  fame  Day,  delivered  another  Fi.fa.  to  the  Sheriff,  who  executed 

the  Lift  firft,  and  afterwards  he  executed  the  firft,  and  took  the  fame  Goods  in  Execution, 
which  were  taken  at  the  Suit  of  the  other ;  and  upon  this,  the  firft  Vendee,  to  whom 
the  Goods  were  fold,  brought  Trover  againft  the  fecond  Vendee,  and  the  Sheriff;  and 
adjudged  good,  for  as  at  common  Law,  the  Property  of  the  Goods  was  bound  from  the 
Day  of  the  *  I'eft  of  the  Writ,  fo  now  by  the  Statute,  29  Car.  2.  cap.  3.  'tis  bound  from  *  *  cro. 
the  Day  of  the  Delivery  of  the  Writ ;  now  at  common  Law,  if  two  Writs  had  been  de-  1 74. 
livered  to  the  Sheriff  I'eft  e  the  fame  Day,  he  was  bound  to  execute  that  firft,  which  was 
firft  delivered ;  and  fo  he  is  now  fince  the  Statute,  for  he  has  no  Election ;  therefore  if 
he  execute  the  laft  firft,  he  muft  anfwer  it  to  the  Party  that  brought  the  firft,  who  may 
bring  an  Action  againft  him;  but  the  Execution  fhall  ftand  good.  1  Salk.  330.  Smallcomb 
verfus  Buckingham. 

20.  An  Adminiftrator  had  Judgment,   by  Default   againft  one  Clcrke,  upon  a  Bond  of  Mod. 
his  Inteftate,  and  brought  a  Fi.  fa.  which  he  delivered  to  the  Sheriff  1  Aug.  the  Sheriff  Cafesspo. 
feized  the  Defendant's  Goods,  and  on  the  ninth  of  Sept.  following  the  Adminiftrator  died, 

the  Sheriff  returned  that  he  had  feized  Goods  to  the  Value,  but  that  they  remained  in 
his  Hands  for  want  of  Buyers ;  afterwards  on  the  29^  of  September  following,  the  Sheriffs 
were  removed,  and  the  Defendant  fuppofing  that  the  Execution  was  abated  by  the  Death 
of  the  Adminiftrator,  brought  a  Sci.  fa.  againft  the  old  Sheriffs,  to  have  Reftitution  of 
his  Goods,  for  that  the  Property  was  not  devefted  out  of  him  by  the  Seizure,  becaufe  the 
Execution  was  not  perfected,  but  Judgment  was  given  againft  him  in  C.  B.  and  now  upon 
a  Writ  of  Error  in  B.  K.  it  was  infifted  that  the  Execution  -was  abated  by  the  Death  of  the 
Admittifiratcr,  and  that  no  Body  could  perfect  it  for  want  of  Privity ;  not  the  Executor 
of  the  Adminiftrator,  becaufe  he  came  in  auter  droits  not  the  Adminiftrator  de  bonis  non 
of  the  Inteftate,  becaufe  he  came  in  Paramount  the  Judgment ;  but  adjudged,  that  the 
Execution  -was  not  abated  by  the  Death  of  the  Adminiftrator,  but  that  the  Sheriff  might 
proceed,  for  he  hath  nothing  more  to  do  with  the  Adminiftrator  who  was  Plaintiff, 
becaufe  the  Writ  commands  him  to  levy,  and  bring  the  Money  into  Court,  and  this  is 
not  hindered  by  the  Death  of  the  Adminiftrator,  for  that  the  old  Sheriff  is  compellable 
to  proceed  ;  for  an  Execution  is  an  entire  Thing,  and  he  who  begins  muft  end  it ;  there- 
fore the  Adminiftrator  de  bonis  non,  may  perfue  an  Execution  thus  begun  by  the  Deftrin- 
gas  nuper  Vicccomitem ;  that  is,  that  the  new  Sheriff  fhall  diftrain  the  old  Sheriff  to  fell 
the  Goods,  and  to  bring  the  Money  into  Court,  or  to  fell,  and  to  deliver  the  Money  to 
the  new  Sheriff;  both  which  fhew,  that  his  Authority  continues  by  virtue  of  the  firft 
Writ;  that  when  the  old  Sheriff  hath  feized,  he  is  compellable  to  return  the  Writ,  and  5  Cro. 
is  liable  to  anfwer  the  Value  according  to  the  Return,  and  by  the  Seizure,  the  Property  39^ 
is  devefted  out  of  the  Defendant,  and  he  is  difcharged,  fo  no  further  Remedy  can  be  '  ro' 
had  againft  him  ;  and  laftly,  that  fince  an  Adminiftrator  de  bonis  non,  &c.  may  by  virtue 
of  the  Statute,  if  Car.  2.  cap.  13.  bring  an  Execution  upon  a  Judgment  after  a  Verdtfi, 
obtained  in  one  Action  by  an  Executor,  or  Adminiftrator,  and  here  it  was  by  Default,  'tis 
reafonable,  and  within  the  Equity  of  the  Statute,  that  he  fhould  be  permitted  to  perfect 
an  Execution  thus  begun,  though  the  Statute  doth  not  mention  Executions,  efpecially  fince 
the  Right  now  is  vcfted  in  him.      1  Salk.  322.  Clcrke  verfus  Withers. 

21.  In  Trefpafs,    againft  the  Defendant  John  Cole,  for  taking  forty-three  Sheep,  the  5Mod. 
Defendant  pleaded,  that  a  Levari  facias  iffued  out  of  the  Exchequer,  reciting  a  Judg-  11*. 
ment  in  Debt,  obtained  by  Cole  againft  Crefwick,  and  an  Outlawry  on  that  Judgment, 
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and  a  Seizure  and  Inquifition  returned,  which  found  the  Land,  and  the  yearly  Value  to 
be  fifty-five  Pounds  per  Ann.  and  by  this  Writ  the  Sheriff  was  commanded  to  levy,  &c. 
de  exitibus  &  proficuis  terra,  and  that  on  a  Warrant  made  by  the  Sheriff  to  W.  R.  and 
31  P.  his  Bailiffs,  the  Defendant  Cole  required  them  to  take  the  Cattle,  and  upon  a  De- 
murrer it  was  adjudged,  that  the  Sheriff  might  take  the  Cattle  of  a  Stranger,  levant 
and  couchant  on  the  Lands  of  the  Perfon  outlawed,  becaufe  that  is  the  Debtor,  and 
the  Cattle  are  the  Iffues  of  the  Lands ;  and  that  if  the  Owner  of  the  Cattle  was  Tenant 
in  Common  with  another,  yet  they  might  be  taken  on  the  Land,  unlefs  the  Title  of  the 
Commoner  is  found  by  the  Inquifition  ;  for  the  Title  is  bound  by  the  Inquifition,  till  'tis 
avoided  by  a  monfirans  de  droit,  i  Salk.  395.  Button  verfus  Cole,  aliter  upon  a  Fieri 
facias. 

(E  ) 

25£  Habere  facias  pofTefftonem  &  feifinam. 

1.  YUdgment  in  Dower,  and  upon  an  Habere  facias  feifinam,  the  Sheriff  returned  that  he 
J  offered  to  the  Demandant  feifin  of  a  third  Part  of  the  Lands,  which  he  fhewed  to 
her  by  certain  Metes  and  Bounds,  according  to  the  Tenor  of  the  Writ,  and  fhe  refufed 
to  accept  the  fame;  adjudged  a  good  Return,  and  that  fhe  fhall  not  have  an  Habere  facias 
feifinam  de  novo,  for  it  was  never  yet  done.     Mich.  11.  JSliz.  Dyer  278. 

2  Tenant  in  Tail  had  iffue  two  Sons,  the  eldeft  had  IfTue  a  Daughter,  and  died,  lea- 
ving his  Wife  with  Child  of  a  Son ;  Tenant  in  Tail  fuffered  a  Recovery  to  the  Ufe  of 
himfelf  for  Life,  and  afterwards  to  the  Ufe  of  J.  S-  for  twenty-four  Years,  and  after- 
wards to  the  Heirs  Male  of  the  Body  of  the  Tenant  in  Tail,  and  to  the  Heirs  Male  of 
fuch  Heirs  Male,  and  prefently  after  died;  on  the  fame  Day  on  which  he  died,  an  Habere 
facias  feifinam  was  awarded,  and  about  ten  Days  afterwards  the  Recovery  was  fully  exe- 
cuted, by  giving  Seifin  of  the  Land ;  about  three  Weeks  afterwards  the  Widow  of  the 
eldeft  Son  was  delivered  of  a  Son ;  adjudged,  that  Execution  might  be  fued  againft  the 
Iffue  in  I'ail,  becaufe  the  Right  of  the  Entail  was  bound  by  the  Judgment  had  againft 
the  Tenant  in  Tail.     1  Rep.  93.  Shelley's  Cafe. 

3.  The  Sheriff  cannot  return  upon  an  Habere  facias  poffeffionem,  that  another  is  Tenant 
of  the  Land  by  Right,  becaufe  that  cannot  come  in  Iffue  between  the  Demandant  and 
him ;  therefore  he  muft  execute  the  Writ,  and  leave  the  Right  to  be  determined  by  Law. 
6  Rep.  52.  in  Bof-welfs  Cafe. 

4.  Where  a  Houfe  is  recovered  in  a  real  Action,  or  by  Ejectment,  the  Sheriff  may 
break  open  the  Doors  upon  an  Habere  facias  poffeffionem,  and  deliver  PofTeffion  ;  but  he 
ought  to  fignify  the  Caufe  of  his  Coming,  and  requeft  that  the  Doors  may  be  opened. 
S  Rep.  91.  Semain's  Cafe.  Telv.  28.  S.C.  Moor  S.C. 

5.  Judgment  in  Ejectment,  and  upon  an  Habere  facias  poffeffionem,  the  Sheriff  returned 
that  he  offered  to  deliver  PofTeffion,  but  he  would  not  accept  it ;  adjudged,  that  the 
Plaintiff  cannot  have  another  Writ,  becaufe  it  appears  on  Record,  that  he  refufed  the 
PofTeffion.     z-Broyml.  168.  Fetherftons  Cafe. 

6.  Judgment  in  Ejectment,  and  by  a  Writ  of  Habere  facias  poffeffionem,  the  Plaintiff 
was  put  into  PofTeffion,  and  foon  afterwards  the  Defendant  re-entered,  the  Writ  being 
returned,  but  not  filed  ;  in  this  Cafe  the  Court  refufed  to  grant  a  new  Writ  of  Habere 
facias,  &c.  but  that  the  Plaintiff  might  bring  a  new  Action,  and  'tis  not  material  whether 
the  Writ  was  filed  or  not,  for  it  was  fully  executed,  and  'tis  in  the  Election  of  the  She- 
riff, whether  he  will  file,  or  return  it,  or  not ;  but  where  PofTeffion  was  delivered,  and 
fome  Perfons  hiding  themfelves  in  the  Houfe,  as  foon  as  the  Sheriff  was  gone,  put  the 
Plaintiff  out  of  PofTeffion  again,  in  fuch  Cafe  he  fhall  have  a  new  Writ  of  Habere  facias, 
becaufe  the  other  was  not  fully  executed.  2  Brovunl.  296.  Stile's  Cafe.  1  Leon.  145. 
Upton  verfus  Wells.  S.  P. 

7.  The  Plaintiff  had  Judgment  in  Ejectment,  and  was  put  in  PofTeffion  by  an  Habere 
facias  pnffefjionem,  and  afterwards  the  Defendant  turned  him  out  again  ;  whereupon  the 
Plaintiff  moved  for  a  new  Habere  facias  poffejjionem  ;  it  was  objected,  that  it  ought  not  to  be 
granted,  becaufe  it  did  not  appear,  that  he  ever  was  in  PofTeffion,  by  the  other  Writ,  for 
it  was  never  returned.  Sed  per  Coke  Chief  Juftice :  It  hath  been  often  ruled,  that  he 
may  have  a  new  Writ,  though  the  firft  is  not  returned.  1  Roll.  Rep.  353.  Peirfon  verfus 
ftavemer. 

8.  In  Ejectment,  &c.  there  were  five  Hundred  Acres  in  Demand,  and  the  Plaintiff  re- 
covered for  one  Hundred  Pounds,  by  which,  finding  the  Plaintiff  was  Tenant  in  Com- 
mon with  another,  who  would  not  fuffer  the  Plaintiff  to  enjoy  the  Lands  upon  an  Habere 
facias  p<ffifjlonem,  becaufe  the  Acres  were  not  feverally  fet  out  for  him,  and  therefore  he 
moved  for  another  Habere  facias,  &c.  it  was  objected,  that  he  could  not  have  it,  becaufe 
Execution  was  already  executed ;  'tis  true,  where  the  Sheriff  returns  that  he  hath  made 
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Execution,  and  that  Return  is  filed,  the  Court  never  grants  a  new  Habere  facias,  &c.  fo 
likewife  before  the  Day  of  the  Return,  'tis  never  granted  $  but  before  the  Writ  is  filed, 
it  may  be  granted,  and  fo  it  may  after  the  Day  of  the  Return,  upon  the  Sheriff  non  mi  fit 
breve ;  now  in  the  principal  Cafe,  where  more  Acres  are  in  Demand,  and  part  only  re- 
covered, 'tis  not  fufficient  for  the  Sheriff  to  deliver  one  Acre,  in  the  Name  of  the  whole ; 
but  he  muft  fet  forth  every  Acre  in  particular,  fo  that  he  who  recovers  may  have  the 
Benefit  of  the  Judgment,  and  he  muft  leave  him  in  the  peaceable  Poffeffion  of  what  is  re- 
covered.    Palm.  289.  Molineux  verfus  Vnlgeam. 

9.  Judgment  in  Ejectment,  and  an  Habere  facias  poffeffionem  awarded,  if  it  contain 
more  Acres  than  are  in  the  Declaration,  'tis  Error ;  and  if  the  Sheriff  deliver  Poffeffion 
of  more  than  are  contained  in  the  Writ,  an  Action  on  the  Cafe  will  lie  againft  him,  or 
an  Affife  for  the  Lands.     Stile  238.  Lumley  verfus  Nevill. 

10.  Trefpafs,  &c.  for  taking,  and  caryriug  away  feveral  Goods,  the  Defendant  juftified 
by  virtue  of  an  Habere  facias  poffeffionem  upon  a  Judgment  in  Ejectment,  &c.  and  that  he 
as  Sheriff  entered,  Sc.  Et  bona  in  Executione  brevis  praed.  extra  domum  amovebat,  and 
upon  Demurrer,  this  was  held  an  ill  Plea,  becaufe  it  was  not  a  fufficient  Anfwer  to  the 
Carrying  away  the  Goods ;  for  he  ought  to  fhew  to  what  Place  they  were  carried,  and 
where  he  left  them.     2  Lutw:i\  83  Rowley  verfus  Haffard. 

11.  The  Sheriff  delivered  Poffeffion  in  the  Morning,  by  virtue  of  an  Habere  facias  pof-  ^}0^ 
fcj/ionem,  and  fome  Time  in   the  fame  Day,  after  he  was  gone,  and  the  Plaintiff  in  Pof-     *   s'  h 
feffion,  the  Defendant  turned  him  out ;  adjudged,  that  if  he  had  been  turned  out  imme- 
diately, or  whilft  the  Sheriff,  or  his  Officers  were  there,  an  Attachment  would  be  granted, 

for  this  had  been  a  Difturbance  in  Contempt  of  the  Execution ;  but  it  being  feveral 
Hours  after  he  was  in  Poffeffion,  the  Court  doubted,  &c.  but  agreed  to  grant  a  new 
Habere  facias  poffeffionem,  if  the  fir  ft  was  not  returned.  1  Salk.  321.  Kingfdale  verfus 
Mann. 

(F) 

252  Scire  facias>  a«&  otljcr  ^ctionsJ  agamll  ^inctpat  anD  75mV  See  Sci.  feu 

(C)  per  totura. 

Debtor  by  Judgment,  died  before  Execution,  a  Sci.  fa.  doth  not  lie  againft  his 
\   Executors,  becaufe  the  Creditor  may  have  an  Elegit  againft  the  Heir.     Dyer  207^ 
Owen's  Cafe. 

2.  Judgment  in  an  inferior  Court,  and  a  Writ  of  falfe  Judgment  was  brought,  only  to 
delay  the  Execution,  upon  which  the  Record  was  removed,  and  the  Plaintiff  in  the  Writ  was 
Nonfuit  j  and  thereupon  the  Defendant  brought  a  Sci.  fa.  to  have  Execution  ;  and  adjudg- 
ed, that  it  did  lie,  for  otherwife  he  could  have  no  judicial  Writ  to  have  Execution, 
becaufe  the  Record  could  not  be  fent  back  again.     Dyer  339. 

3.  Judgment  in  Debt  was  given  againft  the  Defendant  in  the  Grand  Seffions  in  Wales, 
and  he  died  there  inteftate ;  adjudged,  that  a  Sci.  fa.  would  not  lie  againft  his  Admini- 
ftrator,  v.  ho  lived  in  London,  becaufe  it  lies  only  in  the  Court  where  the  Judgment  was 
given.     Cro.  Car.  23. 

4.  A  Judgment  given  on  a  Sci.  fa.  upon  a  Recognizance,  was  reverfed,  becaufe  the' 
Execution  was  awarded  upon  one  nihil  l-eturned,  when  there  ought  to  be  two ;  but  in  a 
Set.  fa.  upon  a  Judgment  againft  the  Party  himfelf,  and  not  againft  his  Executor  or 
Adminiftrator,  one  nihil  is  fufficient.     Dyer  161,  198.  S.  P. 

5.  Judgment  was  againft  the  Principal,  who  died  before  Excution,  a  Sci.  fa.  was  brought 
againft  the  Bail,  and  upon  two  nihils  returned,  Execution  was  awarded  ;  thereupon  they 
brought  an  Audita  querela,  and  adjudged,  that  a  Sci.  fa.  did  not  lie  againft  the  Bail,  until 
fome  Default  was  returned  againft  the  Principal.  Golds.  1 75.  Hobbs  verfus  I'edcaftle.  anted 
audita  querela.  (D)  2.  S.C.  Moor  432.  S.  C.  *  Latch.  149.  Calfe  verfus  Bingler.  S.  P.  Poph.  W.Jones, 
185.   S.  C.  Noy  82.  S.C.  lP- 

6.  The  Lord  Stafford  was  Debtor  to  the  Queen,  and  to  a  common  Perfon,  his  Lands 
were  extended  by  Elegit,  at  the  Suit  of  the  latter,  and  afterward  the  Queen  by  her  Pre- 
rogative had  the  Lands  extended  for  her  Debt ;  and  though  fhe  was  facisfied,  her  Debt, 
the  Creditor  fhall  not  have  a  Re-extent  without  a  Sci.  fa.  againft  the  Debtor,  to  fhew 
Caufe  why  a  Re-extent  fhould  not  iffue.     1  Leon.  279.  Lord  Stafford's  Cafe. 

7.  Judgment  againft  the  Principal  in  London,  and  Execution  being  had  againft  him, 
one  of  the  Bail  brought  an  Action  againft  the  other,  to  have  him  contributory,  according 
to  the  Cuftom  of  London,  Ut  uterqne  eoriim  exonerctur  pro  rata,  towards  the  Difcharge  of 
the  faid  Execution,  and  the  Caufe  being  removed  to  the  King's  Bench ;  but  it  being 
an  Action  grounded  upon  the  Cuftom,  and  not  at  Common  Law,  a  procedendo  was  award- 
ed.    2  Leon.  166.  Qffley  verfus  Johnfon. 

8.  At  Common  Law,  there  was  no  Remedy  for  a  Judgment-Creditor  either  againft 
the  Body,   or  Lands  of  his  Debtor,    his  Goods  were  only  liable,  either  upon  a  Levari 
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facias,  or  Ft.  fa.  which  Writs  muft  be  profecuted  within  a  Year  after  the  Judgment, 
otherwife  the  Creditor  muft  bring  an  Action  of  Debt  thereon  ;  but  by  the  Statute,  Weft.  2. 
cap.  45.  a  Scire  facias  is  given.     3  Rep.  11.  In  Sir  William  Herbert's  Cafe. 

9.  Upon  a  Capias  ad  fat  is  faciendum  againft  the  Principal,  and  non  eft  inventus  returned, 
there  was  a  Sci.  fa.  againft  the  Bail,  and  a  nihil  being  returned,  the  Defendant  brought  a 
Writ  of  Error  to  reverfe  the  Judgment,  and  the  Record  being  removed  into  B.  R.  an- 
other Set.  fa.  ifllied  out  of  the  Court  againft  the  Bail,  who  before  the  Return  of  it 
brought  in  the  Body  of  the  Principal;  but  adjudged,  that  it  was  too  late.  3  Bulft.  182. 
Spanijb  Ambaffador  verfus  Gifford.  Sir  George  Bowes  Cafe. 

10.  A  Creditor  having  got  Judgment,  did  not  fue  out  Execution  within  a  Year,  the 
Defendant  brought  a  Writ  of  Error,  but  not  profecuting  it,  he  was  afterwards  committed 
to  the  King's  Bench,  and  the  Record  being  now  in  that  Court,  the  Plaintiff  prayed  he 
might  be  ^Execution  for  his  Debt,  though  it  was  after  the  Year,  and  without  bringing  a 
Set.  fa.  which  was  granted.     2  Cro.  364.  Bellafts  verfus  HankjbrA.     See  ^  Leon.  24,  197. 

*  This       Rnjfelfs  *  Cafe.     Where  the  Defendant  was  taken  on  a  Ca.  fa.  after  a  Year  and  a  Day, 

°fe  !'"'"  ll  was  ^judged  a  void  Execution,  and  the  Party  difcharged. 

Li1%  Ix-  Debt  againft  an  Adminiftrator,  the  Action  was  laid  in  Cumberland,  and  Judgment 

Salk.a<Si..  obtained,  the  Plaintiff  brought  a  Set.  fa.  in  Weftmorland,  and  upon  two  nihils  had  Judg- 
ment, which  was  reverfed,  becaufe  the  Sci.  fa.  muft  be  brought  in  the  fame  County  where 
the  firft  Action  was  laid.  Hot.  4.  Mufgravc  verfus  Wharton.  2  Cro.  354.  S.  C.  Telv.  218. 
S.  C. 

12.  A  Recognizance  was  taken  before  the  Chief  Juftice  Hobart,  at  Serjeants  Inn  in 
Fleet-ftreet,  and  entered  on  the  Roll  in  Middle  fex ;  reiblved,  that  the  Set.  fa.  ftiall  be  di- 
rected to  the  Sheriff  of  London,  but  if  the  Entry  on  Record  had  been  that  the  Recog- 
nizance was  taken  before  the  Chief  Juftice  generally,  without  faying  where,  then  it  fhall 
be  prefumed  to  be  done  in  Court,  and  the  Sci.  fa.  fhall  be  directed  to  the  Sheriff  of 
Middle  fex.  Hob.  195.  Hall  verfus  Winkfield.  See  Hob.  210.  SeeT'imberleys  Cafe.  Allen  \i. 
Andrews  verfus  Harborn.  S.  P. 

13.  Judgment  againft  an  Executor,  and  upon  a  Ft.  fa.  the  Sheriff  returned  that  he  had 
wafted  the  Teftator's  Goods,  and  that  he  had  nulla  bona  of  his  own,  &>c.  the  Plaintiff 
upon  a  I'eftatum  that  he  had  Goods  in  Durham,  took  out  a  Sci.  fa.  directed  to  the  Sheriff 
of  Durham,  but  the  I'eftatum  being  not  entered  on  the  Roll,  a  Supersedeas  was  awarded. 
Hob.  63.  Leiccfter  verfus  Read. 

14.  Judgment  againft  the  Principal,  and  afterwards  the  Bail  paid  part  of  the  Debt,  being 
not  able  to  pay  any  more,  and  thereupon  the  Creditor  releafed  to  the  Bail,  the  whole  Debt, 
and  alfo  the  Judgment  and  Execution,  and  acknowledged  Satisfaction  of  the  whole  ;  then 
the  Bail  died,  and  after  his  Death  the  Creditor  brought  a  Set.  fa.  againft  the  Principal, 
and  had  him  in  Execution  ;  upon  a  Motion  to  the  Court,  the  Creditor  attended,  and 
confeffed  the  Releafe ;  but  faid  he  never  intended  to  Releafe  the  whole  Debt ;  adjudged, 
that  the  Releafe  was  good ;  and  that  if  the  Bail  be  taken  in  Execution,  and  pay  the 
Debt,  the  Creditor  fhall  not  have  Recourfe  to  the  Principal ;  nor  if  the  Principal  be  taken 
in  Execution,  he  fhall  not  refort  to  the  Bail.  2  Bulft.  68.  Higgins  verfus  Somerland.  2  Cro. 
320.  S.C. 

15.  Judgment  for  fix  Hundred  Pounds,  the  Creditor  acknowledged  Satisfaction  for  four 
Hundred  Pounds  of  the  Debt  and  Damages,  and  afterwards  an  Agreement  was  made 
between  him  and  the  Debtor,  that  if  he  did  not  pay  the  Money  by  fuch  a  Day,  that  it 
fhould  be  lawful  for  him  to  take  out  Execution,  without  bringing  a  *  Set.  fa.  though  it 
was  after  the  Year,  the  Money  was  not  paid,  the  Creditor  took  out  Execution,  and  the 
Debtor  being  brought  to  the  Bar  by  Habeas  Corpus,  prayed  a  Superfedeas,  becaufe  the 

*4.Leon.  Writ  crronice  emanavit ;    adjudged,  that  the  Capias  ought  to  have  iffued  for  two  Hundred 

-4.  Hunt  Pounds  only,    and  that  notwithftanding  the  Agreement,    the  Creditor  ought  to    have 

wrfus        brought  a  Scire  facias,  becaufe  the  Procefs  was  not  continued  ;  but  it  was  difcretionary  in 

ve  .'    the  Court,  whether  to  grant  a  Superfedeas  or  not.     Mich.  22  Jac.  Winch.  100.  Hickman  verfus 

Sir  William  Fifh. 

16.  Scire  facias,  to  have  Execution  for  Damages  recovered,  the  Defendant  pleaded, 
that  the  Plaintiff  had  afligned  the  Damages  to  the  Queen,  and  thereupon  by  Procefs  out 
of  the  Exchequer,  the  Sheriff  had  extended  his  Lands ;  and  upon  Demurrer,  it  was 
objected,  that  this  Plea  in  Bar  was  ill,  becaufe  the  Defendant  had  not  al.'edged  that  the 
Sheriff  had  returned  the  Writ  of  Extent ;  but  adjudged  that  the  Plea  was  good ;  and  that 
if  a  Sheriff  levy  Money  by  a  fieri  facias,  though  he  doth  not  return  the  Writ,  the  De- 
fendant may  alledge  it  in  Bar.     Moor  468.  Hoe  verfus  Belton.  5  Rep.  89.  S.  C. 

17.  Husband  and  Wife,  as  Adminiftratrix  to  her  former  Husband,  obtained  a  Judg- 
ment, and  before  Execution  the  Wife  died ;  adjudged,  that  the  Husband  fhould  not  have 
a  Sci.  fa.  upon  this  Judgment ;  but  if  he  fueth  a  Sci.  fa.  and  hath  Judgment,  though 
'tis  wrong,    yet  it  fliall   ftand  good,    till  reverfed  by  Writ   of    Error.      Cro.  Car.   334. 
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(G) 

asainfc  tin  f  tit  cf  tljc  %>zUqi,  mt&  agamU  fljofe  tnljo  ^atse  EcfcerfJong 

anD  KemautDens. 

1.  ry^  HO'  neither  the  Body,  or  Lands  of  the  Debtor  on  a   Judgment,     could    be 
X     taken  in  Execution  at  Common  Law,  but  only  his  Goods  ;  yet  in  an  Action  of 
Debt  againft  an  Heir,  upon  the  Bond  of  his  Anceftor,  his  Land  which  he  had  by  Defcent 
was  fubject  to  be  taken  in  Execution.     3  Rep.  11.  in  Sir  William  Herbert's  Cafe. 

2.  In  an  Action  of  Debt  againft  the  Heir,  upon  the  Bond  of  his  Ancefter,  there  was 
Judgment  by  nil  dicit ;  in  fuch  Cafe  the  Plaintiff  ihall  have  Execution  of  any  of  his  own 
Lands,  or  Goods.  Dyer  89,149.  S.  P.  Plowd.  Com.  440.  Davis  verfus  Peps.  Cro.  Eliz. 
Barker  verfus  Brown.  S.  P. 

3.  Judgment  againft  the  Heir,  by  nil  dicit,  and  a  Sci.fa.  being  brought  againft  him  to 
have  Execution,  he  pleaded  Riens  per  defcent ;  adjudged,  that  this  Plea  is  too  late  after  a 
Judgment  by  nil  dicit,  and  the  Execution  fhall  be  by  Elegit  on  his  own  Lands.  Dyer  344. 
Lufons  Cafe. 

4.  The  Heir  pleaded  Riens  per  defcent,  except  the  Reverfion  of  thirty  Acres ;  the 
Judgment  was,  that  the  Plaintiff  fhall  recover  his  Debt,  and  Damages  of  the  faid  Rever- 
fion, to  be  levied  when  it  fhall  happen.     Dyer  273,  or  373. 

5.  Tenant  for  Life,  Remainder  in  Tail ;  he  in  Remainder  acknowledged  a  Statute^  and 
afterwards  fold  his  Intereft,  the  Tenant  for  Life  died ;  adjudged,  that  a  Statute  is  a 
Charge  executory,  and  that  Execution  fhall  be  taken  of  this  Remainder,  when  it  hap- 
peneth.     Golds.  120.  "James  verfus  Bull. 

6.  An  Executor  of  an  Executor,  brought  a  Sci.fa.  againft  the  Heir  of  a  Debtor,  upon  i  Buj$. 
Judgment,  who  pleaded  Riens  per  defcent,  and  it  was  found  that  he  had  two  Acres  by  'i7. 
Defcent ;  adjudged,  that  though  the  Plea  was  falfe,  yet  Execution  fhall  be  awarded,  only  Palm. 
of  a  Moiety  of  the  Lands  which   he  had  by  Defcent,  and  not  to  charge  him  of  his  own  4I9" 
Lands ;  for  their  is  a  Difference  between  a  Set.  fa.  and  an  Action  of  Debt  brought  againft  ^-Jone^ 
an  Heir,  upon  a  Bond  of  his  Anceftors,  in  which  the  Heirs  are  named,     Popb.  193.  Bow- 

yer  verfus  Rivett. 

(H) 

SDn  Statute*  ant>  Ecco5m'fancc& 

i.  "|  ~|  P  O  N  an  Execution  on  a  Recognizance  for  Debt,  if  the  Laiid  extended  is  valued 
\JL  at  too  high  a  Rate,  the  Plaintiff  may  pray  that  the  Extenders  may  retain  it  at 
that  Rate ;    and   this,    as  well  upon  an  Extent  on  a  Statute-Merchant,  as  Staple.     2  Cro: 
12.  Molineux  verfus  Lacy.  Antea  elegit.  (C)  1.  contra.  Telv.  55.  S.  C. 

2.  The  Cognifor  entered  into  a  Recognizance  of  two  Thoufahd  Pounds  to  H  and  into 
a  Statute  of  one  Thoufand  Pounds  to  D.  who  extended  only  the  Manor  of  S.  afterwards 
H.  fued  out  Execution  upon  his  Recognizance,  and  he  likewife  extended  the  fame  Manor, 
and  had  a  Moiety  delivered  to  him,  when  in  Truth  the  Cognifor  had  feveral  other  Lands, 
at  the  Time  of  the  Recognizance,  and  fubject  to  the  fame,  which  were  omitted  out  of 
this  Extent ;  upon  which  D.  brought  an  Audita  querela  and  had  Judgment,  which  was 
affirmed  in  Error,  becaufe  D.  being  in  Poffefiion  by  a  Judgment,  and  a  good  Title  upon 
a  Statute,  ought  not  to  have  his  Land  liable  to  the  Extent  upon  the  Recognizance,  but 
only  pro  rata ;  and  therefore  H.  ought  to  have  included  all  the  Lands  of  the  Cognifor  in 
his  Extent,  and  not  the  Lands  of  D  only.  Telv.  12.  Hinde  verfus  Dean.  Poftea  fci.  fa, 
(A)  18. 

CO 

flDf  Superfedeas,  AltD  SEUTcfcargcg. 

1.     A  Fter  Judgment  in  Ejectment,  and  an  Habere  facias  poffeffonem,  a  Writ  of  Error 
/  \    was  brought,    and  a  Superfedeas  granted  to  the  Sheriff  to  ftay  Execution,  whd 

notwithftanding  proceeded ;    adjudged  a  great  Contempt,  and  a  Writ  of  Reftitution  was 

awarded.     2  Bulft.  1 94.  Thomas  verfus  Owen. 

2.  Judgment  againft  the  Defendant  in  Brifiol,  and  his  Goods  attached  there,  and  how 

the  Court  of  B.  was  moved  to  ftay  the  Execution  until  a  Writ  of  Error  there  brought, 

fiiould  be  determined ;  they  granted  an  Habeas  Corpus,  but  nothing  to  ftay  the  Execution-- 

Mick  12  Jac.  1,  Bulft.  268,  Challoncr  verfus  Petwortfo 
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3.  If  the  Creditor,  at  whofe  Suit  a  Man  is  in  Execution,  will  difcharge  him  by  Word, 
this  is  good  both  as  to  him,  and  to  the  Sheriff,  or  Gaolor ;  and  fo  adjudged  in  Bag- 
mtt's  Cafe.     I'rin.  1  Car.  Popb.  206. 

4.  Judgment  againft  the  Defendant  in  Debt  in  the  Sheriff's  Court,  and  he  was  taken 
in  Execution;  afterwards  upon  an  Habeas  Corpus,  being  fued  in  the  King's  Bench,  the 
laid  Execution  was  returned,  and  he  was  committed  to  the  Marfhal  in  Execution ;  then 
the  judgment  in  London  was  discharged  upon  a  Writ  of  Error  brought  in  the  Huflings, 
and  the  Queftion  was,  how  he  fhould  be  difcharged  of  the  Execution,  for  that  the  Court 
had  no  Record  of  it,  but  by  the  Return  of  the  Habeas  Corpus,  neither  had  they  any 
Record  of  the  Reverfal  of  the  Judgment  in  London,  and  they  could  not  award  a  Certiorari 
thither ;  adjudged,  that  he  might  be  remitted  to  London,  and  there  difcharged.  Mich. 
4  Car.  Cro.  Car.  90.  Cufack's  Cafe. 

5.  The  Attorney  is  not  bound  to  view  the  Record,  to  fee  whether  a  Writ  of  Error  be 
brought,  but  may  take  out  Execution,  if  there  is  not  a  Superfedeas,  or  Notice  given  to 
the  Party.     Stile  105.  Winn  verfus  Stebbins. 

6.  A  Superfedeas  was  denied  to  flay  Execution  where  the  Writ  was  taken  forth,  before 
the  Judgment  was  entered,  becaufe  it  was  only  a  Neglect  of  the  Clerk,  after  the  Pojiea 
was  delivered  to  the  Clerk  of  the  Judgments.     Stile  229. 

7.  If  before  Execution  the  Defendant  bring  a  Writ  of  Error,  though  'tis  no  Superfedeas 
to  ftay  the  Execution,  yet  if  the  Sheriff  will  proceed  to  execute  the  Ft.  fa.  and  levy  the 
Money,  the  Court  will  award  a  Superfedeas,  quia  erronice  emanavit,  and  to  have  Reftitu- 
tion  of  the  Money  out  of  the  Sheriff's  Hands.     Stile  414.  Wingfield  verfus  Valence. 

(K) 

€>f  tfccfe  Vuljo  Die  fccfoje  execution,  o<t  Die,  oj  efcape  in  txtcntion* 

Moor  pi.  l-  Y~~\  EB  T  againft  an  Adminiftrator,  upon  a  Judgment  had  againft  the  Inteftate,  the 
817.  JL-/  Defendant   pleaded   that  the  Inteftate  was  outlawed  upon  that  Judgment,  and 

taken  upon  the  Capias  utlegatum,  and  died  in  Prifon  ;  and  upon  Demurrer  it  was  adjudged, 
♦Outlary  tnat  ne  was  not  m  Execution  for  the  Plaintiff,  unlefs  he  had  *  prayed  it,  and  it  had  been 
(B)  6.  fo  ordered  by  the  Court ;  for  though  the  Capias  is  fued  out  by  the  Party,  yet  'tis  a  Writ 
antea(A)  for  the  King ;  but  becaufe  the  Plaintiff  had  chofe  this  Execution,  which  is  the  higheft 
6-  P1,        in  Law,  and  the  Defendant  died,  therein  the  Law  will  adjudge  it  a  Satisfaction,  fince 

there  is  but  one  who  was  taken  ;    but  if  the  Proceedings  had  been  againft  two,  and  one 

had  been  taken  and  died  in  Execution,  that  fhall  not  difcharge  the  other.     Cro.  Eliz.  850. 

Shaiv  verfus  Curtis. 

2.  The  Inteftate  was  taken  in  Execution  by  a  Ca.  fa.  and  died  in  Prifon,  the  Creditor 
brought  a  Sci.  fa.  againft  the  Adminiftratrix,  who  pleaded  this  Matter,  and  upon  De- 
murrer to  the  Plea,  fhe  had  Judgment,  which  is  contrary  to  Blundfield's  Cafe,  5  Rep.  86. 
where  it  was  adjudged,  that  if  the  Defendant  die  in  Execution,  yet  the  Plaintiff  may 
have  a  Fi.  fa.  or  Elegit ;  for  though  the  Taking  the  Body  was  an  Execution,  yet  it  was 
without  Satisfaction  ;  for  'tis  only  a  Gage  for  the  Debt,  and  the  Taking  was  with  an  In- 
tent that  he  fhould  fatisfy  it.  Hob.  60.  Williams  verfus  Cuttery.  2  Cro.  135.  S.  C.  Hob.  52. 
Fofcer  verfus  Jackfon.  S.  P.  Moor  857.  S.  C. 

3.  Two  were  bound  jointly  and  Severally,  and  being  feverally  fued,  there  was  Judgment 
againft  each  of  them,  one  of  them  was  taken  in  Execution  and  died,  the  other  brought 
an  Audita  querela ;  adjudged,  that  it  did  not  lie,  for  tho'  a  Man  can  have  but  one  Execu- 
tion, that  muft  be  intended  an  Execution  with  Satisfaction,  and  the  Body  is  no  Satis- 
faction, but  only  a  Pledge  for  the  Debt.  5  Rep.  86.  Bluwfi 'eld's  Cafe.  Moor  459.  S.  C.  Cro. 
Eliz.  478.  S.  C.  2.  Cro.  531.  Pendarvis  verfus  Keynfbam.  S.  P. 

4.  Judgment  againft  an  Executor  for  Debt  of  the  Teftator,  and  Damages,  and  there- 
upon a  Fi.  fa.  ifliied  to  have  Execution  de  bonis  I'ejtatoris,  and  if  he  had  none,  then  the 
Damages  de  bonis  propriis ;  the  Sheriff  took  the  Goods  of  the  Teftator  in  Execution  before 
the  Return,  and  the  Executor  died  after  the  <feflc  of  the  Writ  of  Fi.  fa.  and  adjudged, 
that  the  Execution  was  well  executed.     Moor  352.  Moffe  verfus  Packe. 

5.  Two  recovered  in  Debt,  and  before  Execution  one  of  them  died  ;  and  afterwards 
Execution  was  fued  in  both  their  Names,  'tis  no  Error,  and  the  Survivor  may  have  Exe- 
cution without  a  Sci.  fa.     Noy.  150. 

6.  Two  are  jointly  and  feverally  bound,  and  Judgment  was  had  againft  both,  and  one 
of  them  being  in  Execution  efcaped ;  the  Creditor  may  take  out  Execution  againft  the 
other,  for  Execution  without  Satisfaction  is  not  good,  though  the  Sheriff  Suffered  him  to 
efcape  voluntarily  ;  but  if  he  let  him  go  by  the  Licenfe  of  the  Creditor,  then  the  other 
had  been  difcharged.     Cro.  Car.  53.  Whitacre  verfus  Hankinfon. 

7.  If  a  Man  be  taken  by  a  Ca.  fa.  and  before  he  is  committed  to  Prifon  refcueth  himfelf 
and  efcapeth,  the  Plaintiff  may  have  a  new  Execution,  for  the  Defendant  fhall  not  take 
any  Advantage  of  his  own  wrongful  Act.     Cro.  Car.  174.  Robin  foil  verfus  Qeyton.  185.  S.P. 
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(L) 

fl)f  ^aleg  maae  after  gSuugment,  ana  before  execution. 

I.  r~ri  H  E  Sale  of  Goods  for  a  valuable  Confideration,  after  Judgment,  and  before  Ex- 
\     ecution  awarded,  is  good  ;  fo  adjudged  in  Sir  Gerard  Fleetwood's  Cafe.  8  Rep.  171. 
Antea  Baron  and  Feme.  (F)  6.  S.  C. 

2.  So  if  Judgment  be  given  againft  Leflee  for  Years,  and  afterwards  he  felleth  the 
Term,  if  after  the  Year  the  Plaintiff  bringeth  a  Sci.  fa.  the  Term  afligned  bona  fide,  is 
not  liable,  and  if  he  affign  it  by  Fraud,  and  the  Affignee  fells  it  to  another  for  a  valuable 
Confideration,  'tis  not  liable  in  the  Hands  of  the  fecond  Affignee.  Godb.  161.  #?//o«  verfus 
Wormall. 
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Where  the  Debtor,  or  Obligor  is  made 
Executor,  by  the  Debtee,  or  Obligee, 
or  adminifters  to  him  5  and  where  the 
Obligor  makes  an  Executor,  and  dies. 

(A) 
Where  the  Debtee  is  made  Executor  by 

the  Debtor,  or  adminifters  to  him.  (B) 
Where  he  mail  commit  a  <De<vafta<vit  in 

confefling  of  Judgment,   and   paying 

Debts,  where  not;  and  what  Debts  are 

firft  to  be  paid.  (C) 
Of  his  Privilege  to  prefer  one  Creditor 

before  another,  in  Payment  of  Debts. 

(D) 
What  Intereft  he  hath,  and  ta  what  Ac- 
tions and  Things  he  is  entituled,  and 
to  what  not.  (E) 


Where  he  hath  no  Intereft,  and  of  Ac- 
tions brought  againft  him.  (F) 

What  fhall  go  to  him,  exclusive  of  the 
Heir.  (G) 

Where  he  fhall  be  charged  de  bonis  Tefta- 
toris,  where  de  bonis  propriis.  (H) 

Of  Judgments  pleaded  by  Executors.  (I) 

Executor  de  [on  Tort,  by  what  Acts,  and 
how  chargeable.  (K) 

Where  the  Tort  is  purged  by  a  fubfequent 
Adminiftration,  and  where  not  ;  and 
by  what  Name  he  is  to  be  fued.  (L) 

Where  an  Executor  de  [on  Tort  may  re- 
tain, and  where  not;  and  what  Acts 
he  may  do,  what  not;  and  what  Pleas 
he  may  plead.  (M) 

Adions  by  him,  and  againft  him,  good, 
and  not  good.  (N) 


(A) 

Ulbm  ttje  Bcbtoi,  c?  £>bligoz  tS  maoe  €recuto?,  bv  fbe  debtee,  01 
£Dbugce,  07  atmunifterg  to  t)im  5  ano  toijerc  ttye  flDbligo?  maftes  an 
€jcecwo%  ano  Dic£. 

N  an  Action  of  Debt  brought  by  an  Executor,  the  Defendant  pleaded  that  the 
faid  Executor  was  cited  before  the  Ordinary,  to  prove  the  Will  of  the  Teftator, 
and  that  he  made  Default ;  and  thereupon  Adminiftration  was  granted  to  the  De- 
fendant, by  virtue  whereof  he  did  adminifter,  and  fo  the  Debt  became  extinct ; 
but  adjudged,  that  by  a  Probate  of  the  Will,  after  the  Adminiftration  was  granted  to 
the  Defendant,  that  Adminiftration  was  quite  defeated  ;  and  that  though  the  Executor  did  *  Poftea. 
make  Default  after  he  was  cited,  yet  he  might  prove  the  *  Will  at  any  Time  when  he  CE)  3« 
would.     1  Leon.  90.  Baxter  verfus  Bales.  Hob.  10. 

2.  The  Father  and  Son  were  bound  in  a  Bond  to  ct.  S.  who  devifed  all  his  Goods  to  the 
Wife  of  the  Son,  who  was  one  of  the  Obligors,  and  made  her  fole  Execv.rix,  and  died,  then 
the  Son  died,  and  afterwards  his  Wife  died  inteftate;  adjudged,  that  the  Obligee,  by 
making  the  Wife  of  one  of  the  Obligors  Executrix,  had  fufpended  the  Action  fo  long  as  the  Ex- 
ecu  torfhip  continued,  and  that  a  perfonal  Action  being  fufpended  by  the  Act  of  the  Party  bimfelf, 
is  quite  extinguijbed ;  and  tho'  the  Debt  due  on  this  Bond  cannot  be  transferred  by  a  Devife, 
Cccaufe  'tis  nCbofe  in  Action,  yet  this  Devife  fhall  enure  as  a  Declaration  of  his  Mind,  that 
the  Debt  fhould  be  extinct.  Moor  855.  Fryer  verfus  Gildridge.  Butt.  128.  Alfwn  verfus  An- 
drew. S.  P.  See  Sir  John  Necdbam's  Cafe. 
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3.  The  Debtor  and  another  were  made  joint  Executors  by  the  Debtee,  who  devifed 
feveral  Legacies  to  be  paid  by  his  faid  Executors,  out  of  the  Debt  due  to  him  by  the  faid 
Debtor ;  adjudged,  that  thefe  Legacies  were  recoverable  in  the  Spiritual  Court  ;  for  as  to 
them  the  Debt  is  not  extinguifhed,  by  making  the  Debtor  joint  Executor  with  another,  but 
it  mall  be  Affcts  in  their  Hands,  as  v/ell  to  fatisfy  the  Legatees,  as  for  Payment  of  Debts. 
Flndd  verfus  Rum  fey.  Teh.  160. 

4.  The  Debtor  died  inteftate,  and  the  Debtee  took  out  Letters  of  Adminiftration  5  ad- 
judged, that  he  might  retain  his  Goods  in  Satisfaction  of  his  Debt ;  but  if  two  are  jointly 
bound  in  a  Bond,  and  one  of  them  dies  inteftate,  and  the  obligee  adminifters  to  him,  in 
fuch  Cafe  he  cannot  fue  the  other.  Hurt.  128.  ctrudgeon  verfus  Heron;  but  if  the  Ordi- 
nary grant  Adminiftration  to  the  Debtor,  the  Debt  is  not  extinct.  So  is  the  third  Refo* 
lution  in  Sir  John  Needham's  Cafe.  8  Rep.  136. 

5.  The  Debtor  was  in  Execution  at  the  Suit  of  7!  S.  who  died  afterwards  inteftate, 
and  the  Right  of  Adminiftration  was  in  the  Debtor,  who  moved  for  a  Habeas  Corpus, 
and  to  be  brought  into  Court  in  order  to  be  difcharged ;  adjudged,  if  the  Inteftate  did 
not  owe  Debts,  then  by  granting  Adminiftration  to  his  Debtor,  his  Debt  was  difcharged  ; 
but  the  Court  denied  the  Habeas  Corpus,  for  if  they  mould  grant  it,  they  could  not  dif- 
charge  him,  becaufe  he  himfelf  could  not  acknowledge  Satisfaction  on  Record,  for  a 
Debt  that  he  actually  owed ;  therefore  they  advifed  him  to  renounce  the  Adminiftration 
to  fome  Friend,  that  it  might  be  granted  to  him,  and  then  fuch  Adminiftrator  might 
make  a  Letter  of  Attorney  to  him,  to  acknowledge  Satisfaction  on  Record,  on  that 
Judgment  for  which  he  was  in  Execution.     2  Mod.  315.  Baily's  Cafe. 

6.  7".  S.  was  indebted  to  the  Teftator  in  four  Hundred  Pounds,  who  devifed  fome  Le- 
gacies, and  after  his  Debts  and  thofe  Legacies  were  paid,  he  devifed  the  Refidue  of  his  per- 
fonal  Eftate  to  G.  D.  and  made  the  faid  cf.  S.  who  owed  the  four  Hundred  Pounds,  Ex- 
ecutor, and  died;  it  was  objected  againft  this  refiduary  Legatee,  that  he  could  have  no  Part 
of  thefe  four  Hundred  Pounds,  becaufe  the  Perfon  who  owed  the  Money  was  made  Ex- 
ecutor by  him,  to  whom  it  was  owing,  and  by  that  Means  the  Debt  was  difcharged  ;  and 
if  fo,  then  the  four  Hundred  Pounds  could  be  no  Part  of  his  perfonal  Eftate,  and  fo 
no  Refiduum,  and  that  there  was  fufficient  befides  to  difcharge  both  Debts  and  Legacies ; 
but  it  was  decreed  againft  the  Executor,  that  he  fhould  pay  the  Money  to  G.  D.  to 
whom  the  Refiduum  was  devifed.     1  Ch.  Rep.  292.  Philips  and  Philips. 

7.  The  Obligor  took  out  Adminiftration  to  the  Obligee,  and  made  W.  R.  Executor  and 
died ;  one  of  the  Creditors  of  the  Obligee  brought  an  Action  of  Debt  againft  this  Execu- 
tor ;  and  adjudged  that  it  would  lie.  Sid.  79.  Lockier  verfus  Smith.  See'Antea  pi.  7.  See 
Fryer  verfus  Gildridge's  Cafe,  and  Sir  John  Needham's  Cafe. 

8.  Upon  a  Writ  of  Error  in  B.  R.  upon  a  Judgment  in  C.  B.  in  an  Action  of  Debt  on 
a  Bond,  the  Cafe  was,  one  Shelley  the  Obligee  made  his  Son  in  Law  Robert  Wangfvrd, 
(who  was  the  Obligor)  his  Executor,  and  died ;  afterwards  the  faid  Executor  admini- 
ftred  feveral  of  the  Goods,  but  died  before  he  proved  the  Will,  having  made  his  Wife 
Executrix,  who  proved  the  Will  of  her  Husband,  and  took  out  Adminiftration  to  Shelley 
the  Obligee,  with  his  Will  annexed,  and  brought  an  Action  of  Debt  on  this  Bond,  againft 
the  Heir  of  Robert  IVangford  the  Obligor ;  the  Queftion  was,  that  the  Obilgee  having 
made  the  Obligor  Executor,  and  he  having  adminiftered  fome  of  the  Goods,  but  dying 
before  Probate  of  the  Will,  whether  that  will  amount  to  a  Releafe ;  and  adjudged  that  it 
will ;  the  chief  Objection  againft  it  was,  that  though  the  Executor  doth  adminifter,  yet  if 
he  dies  before  probate,  his  Executor  cannot  be  Executor  to  the  firft  Teftator,  but  Admini- 
ftration muft  be  granted  to  fuch  Executor  with  the  Will  annexed ;  which  is  true,  and  the 
Reafon  is,  becaufe  his  Executor  cannot  prove  the  Will  of  the  firft  Teftator,  becaufe  he 
is  not  named  in  the  Will,  and  no  one  can  prove  a  Will,  but  he  who  is  named  Executor 
in  the  Will  it  felf ;  but  if  the  firft  Executor  had  proved  the  Will,  then  his  Executor  might 
have  been  Executor  to  the  firft  Teftator,  becaufe  there  needs  no  new  Probate ;  but  in  the 
principal  Cafe,  though  the  Executor  died  before  Probate,  yet  by  his  adminiftring  fome  of 
the  Goods,  he  had  taken  upon  himfelf  the  whole  Adminiftration,  and  is  a  complete 
Executor ;  for  all  Payments  made  to  him  are  good,  and  (hall  not  be  defeated  though  he 
dies  before  Probate :  he  may  maintain  Trover  for  any  of  the  Teftator 's  Goods ;  he  may 
avow  for  Rent,  where  a  Reverfion  of  a  Term  comes  to  him,  and  for  Rent  accrued  after 
the  Death  of  the  Teftator,  becaufe  the  Reverfion  is  vefted  in  him  by  the  Will,  but  for 
Arrears  in  the  Teftator's  Life-time,  he  cannot  avow  before  Probate ;  he  may  bring  an 
Action  of  Debt  for  a  Debt  due  to  his  Teftator  before  Probate,  though  he  cannot  proceed 
to  declare,  having  all  thefe  Advantages,  before  Probate ;  the  Law  takes  Notice  of  him  as 
an  Executor,  and  fuch  he  is  till  an  actual  Refufal,  and  if  fo,  then  his  Adminiftring  fome 
of  the  Goods,  hath  put  it  out  of  his  Power  to  refufe,  for  by  adminiftring,  he  hath  accep- 
ted the  Executorfhip,  and  'tis  that  which  makes  the  Releafe ;  becaufe  by  being  Executor, 
he  is  the  Perfon  who  is  to  receive  the  Money  due  on  the  Bond  before  Probate,  and  he  is 
likewife  the  Perfon  who  is  to  pay  it ;  and  the  Rule  is,  that  where  the  fame  Hand  is  to 
receive  and  pay,  that  amounts  to  an   Extinguifhment,  though  this  Rule  doth  not  always 
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hold ;  for  if  the  Obligor  adminifters  to  the  Obligee,  there  he  is  the  fame  Perfon,  both  to 
receive  and  pay,  yet  that  will  be  no  Extinguifhment,  becaufe  the  Adminiftration  is  the 
AcT:  of  the  Ordinary ;  but  an  Executor  is  made  by  the  Act  of  the  Teftator,  and  the  not 
proving  the  Will,  but  dying  before  Probate,  will  make  no  Alteration  in  this  Cafe,  becaufe 
the  Executor  did  affent  to  the  Executorfhip  by  intermedling  with  the  Tcftator's  Goods ; 
and  in  fuch  Cafe,  the  Probate,  which  is  the  Act  of  the  Ordinary,  hath  no  Effect ;  for  the 
Ordinary  hath  no  Right  where  there  is  an  Executor ;  upon  the  whole  it  was  adjudged* 
that  the  Debt  was  extinct,  and  that  the  Adminiftrator  with  the  Will  of  the  Obligee 
annexed,  could  have  no  Action  for  it.     1  Salk.  299.  IVankford  verfus  IVankford. 

(B) 

COUjcrc  tl)t  debtee,  c?  SDblt'gee  U  maoe  €vtcum  by  tlje  ©ebtoj,  o?  jaDbif- 

go;,  0?  aomtmtters  to  t)im, 

r.  f~|H  W  O  Obligors  were  bound  in  a  Bond  jointly  and  feverally  to  Anne  Roive,  and  one  Cro  Can 
JL     of  them  made  the  faid  Anne  Rowc,  and  his  own  Wife  Executrixes,  and  died  ;  Anne  372!  sL° 
Rowe  the  Obligee  refufed,  and  the  Widow  of  the  dead  Obligor  adminiftred,  afterward  Fryer™** 
Anne  Rowe  made  the  faid  Widow  Executrix,  and  died,    fo  that  fhe  now  was  Executrix   f"-s  ^^" 
of  the  Executrix  of  the  Obligee,    and  fhe  brought  an  Action  of  Debt  againft  the  other  ^Sp,'lt 
Obligor,    upon  the  faid  Bond,    and  had  Judgment;     in  which  Cafe  thefe   Points  were  verfus 
refolved,  ff.  where  the  Debtor  makes  the  Debtee,  and  another,    Executors,    (as  in  the  Pidgeom 
principal  Cafe)  and  the  Debtee  refufes,  the  Debt  is  not  releafed,  but  he  may  ftill  fue 
for  the  Debt,    unlefs  he  adminifters ;   for  then  if  he  fues,   he  muft  fue  himfelf,    which 
cannot  be,    but  he  may  retain  as  much   as  will  fatisfy  himfelf;    but  where   the  Debtee 
makes  the  Debtor  Executor,   there  the  Debt  is  difcharged,    becaufe   a  perfonal  Action 
once   fufpended  by  the  Act  of  the  Party  himfelf,  is  gone  for  ever ;  and  if  the  Debtee 
makes  one  of  the  Debtors  Executor  who  adminifters,  he  cannot  fue  the  other,  though  the  *.A(*m'J' 
Bond  is  joint  and  feveral ;  but  he  makes  the  Executor  of  one  of  the  Debtors,  his  Execu-  "jjtratord 
tor,  (which  is  this  Cafe)  there  fuch  Executor  may  fue  the  other  Debtor,  becaufe  he  hath  Cro.  Car. 
the  Debt  in  Right  of  another.     W.  Jones  345.  *  Dorcheftcr  verfus  Webb.  3)2. 

2.  Where  the  Obligor  makes  the  Obligee  Executor,  if  he  accepts  the  Executorfhip,  and 
proves  the  Will,  he  can  never  put  the  Bond  in  Suit,  becaufe  he  cannot  fue  himfelf,  but 
he  may  retain  the  Goods  of  the  Obligor  in  Satisfaction  of  his  Debt ;  but  whe  e  two  are 
bound  in  a  Bond,  and  one  of  them  makes  1".  S.  his  Executor,  and  dies,  and  afterwards 
&.  S.  made  the  Obligee  his  Executor  and  died,  then  the  Obligee  brought  an  Action  of 
Debt  againft  the  furviving  Obligor,  who  pleaded  that  the  other  Obligor  who  was  dead, 
made  an  Executor,  and  that  Executor  made  the  Obligee  his  Executor,  who  had  admini- 
ftred the  Goods  of  the  other  Obligor  who  was  dead,  &c.  upon  a  Demurrer  to  this  Plea, 
the  Plaintiff  had  Judgment,  becaufe  the  Bond  being  joint  and  feveral,  though  the  Obli- 
gee had  proved  the  Will,  and  thereby  accepted  the  Executorfhip,  and  fo  had  difcharged 
the  Action  as  to  him,  yet  it  lies  againft  the  other.     2  Lev.  73.  Cock  verfus  Crojfe. 

3.  It  was  my  Lord  Hobart's  Opinion  in  Fryer  and  Gildridge's  Cafe,  that  where  an  Obli-* 
gor  makes  the  Executrix  of  the  Obligee,  or  Debtee  his  Executrix,  and  leaves  fufficient 
Affets,  fhe  may  retain,  i.  e.  the  Debt  is  fatisfied  by  Retainer,  and  for  that  Reafon  no 
Action  can  be  brought  for  the  Debt :  So  in  Dorchefter  and  IVebb's  Cafe,  it  was  held,  that 
if  the  Debtor,  or  Obligor  makes  the  Debtee,  or  Obligee  Executor,  and  jotneth  another 
with  him  in  the  Executorfhip,  and  the  Debtee  refufeth  to  prove  the  Will,  the  Debt  is  not 
releafed  ;  but  if  he  prove  the  Will,  he  may  retain  for  his  Debt.  See  Adminiftration. 
(R)  4.  S.  C. 

(C) 

OttlKfc  l)t  ©all  commit  a  Bevaftavit  in  confefTutg  lufigntDtu,  pmnq 
©rbt0,  voiicrc  not  5  anD  toijat  ?Dcbt0  ate  firil  to  be  paio.    See  Mmim* 

ft  rat  ion.  (S)  per  totum. 

1.  "judgment  in  Debt  againft  the  Teftator,  and  upon  a  Sci.  fa.  againft  his  Executor,  to 
J  fhew  Caufe  why  he  fhould  not  have  Execution  upon  the  Judgment ;  he  pleaded, 
that  before  he  had  any  *  Notice  thereof,  he  had  fully  adminiftred,  by  paying  Debts  on  *  Pofiea» 
Bonds,  &c.  and  upon  a  Demurrer  to  this  Plea,  it  was  adjudged  ill,  becaufe  an  Executor  4. 
ought  to  take  Notice  of  Debts  on  Record  at  his  Peril,  and  ought  to  pay  fuch  Debts  in  the 
firft  Place.  Cro.  Eliz.  793.  Littleton  verfus  Hibbins.  7  Ed.  6.  Dyer  80.  S.  P.  6  Eliz  Dyer 
8.  S.  P.  J 

2.  Though  'tis  regularly  true,  that  Judgments  obtained  in  a  Court  of  Record,  muft 
be  paid  before  Recognizances;  yet  in  fome  Cafes,  a  Recognizance  muft  be  pa;d  bv  the 

$  H  Executor, 
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Executor  before  fuch  Judgments ;  as  for  Inftance,  a  Man  owed  Money  upon  a  Bond,  and 
alio  upon  a  Recognizance,  and  Judgment  was  obtained  againft  him  upon  the  Bond,  but 
before  any  Execution  was  taken  out,  he  made  his  Wife  Executrix  and  died ;  afterwards 
his  Goods  were  taken  in  Execution  upon  the  Recognizance,  and  upon  a  Sci.  fa.  brought 
againft  the  Executrix,  by  the  Bond-Creditor  on  the  Judgment,  which  he  had  obtained 
againft  her  Teftator,  (he  pleaded  this  Execution  taken  on  the  Recognizance ;  and  upon  a 
Demurrer  it  was  adjudged  a  good  Plea,  becaufe  fhe,  as  Executrix,  was  chargeable  with 
the  juft  Debts  owing  by  the  Teftator ;  now  'tis  plain,  that  the  Debt  due  on  the  Recog- 
nizance was  a  juft  Debt,  and  that  the  Execution  was  lawfully  made,  which  Ihe  could  not 
♦Antca.;.  prevent,  efpecially  having  no  Notice  of  the  Judgment  *  on  the  Bond,     z  And.  157. 

3.  Legacies  mull  be  paid  before  a  Bond,  with  a  Condition  to  do  any  collateral  At~l  j 
as  for  Inftance,  cf.  S.  entered  into  a  Bond  to  do  fuch  a  Thing,  and  afterwards  he  made  a 
Will,  and  thereby  devifed  feveral  Legacies,  and  died,  leaving  fufficient  Affets  to  fatisfy 
the  Bond,  if  the  Condition  thereof  mould  happen  to  be  broken ;  adjudged,  that  this 
Bond  mould  be  no  Bar  to  the  Payment  of  the  Legacies,  becaufe  'tis  altogether  incertain 
whether  it  would  be  forfeited  or  not.     Cro.  Eliz.  467.  NecJon  verfus  Sharp. 

4.  Judgment  upon  a  Bond  mall  be  paid  before  a  Statute  for  Performance  cf  Covenants ; 
becaufe  the  Breach,  or  Performance  of  Covenants,  are  Things  in  Contingency ;  fuch  a 
Judgment  mail  be  likewife  paid  before  Statutes,  or  Recognizances  for  Debt,  though  the 
"judgment  be  had  after  the  Acknowledgment  of  the  Statute,  &c.  5  Rep.  28.  Harrifons 
Cafe ;  and  the  Reafon  is  given  in  the  qtb  Rep.  54.  'fhe  Warden  and  Company  of  Sadlers 
Cafe ;  viz.  becaufe  a  Judgment  obtained  in  a  Court  of  Record,  upon  judicial  Proceed- 
ings, is  of  a  higher  Nature  than  a  Statute  acknowledged  privately  by  Confent  of  the 
Parties.     See  Adminftration.  (S)  6.  S.  P. 

5.  Judgment  in  Debt  againft  B.  G.  afterwards  he  acknowledged  a  Statute  to  IV.  L.  and 
died,  his  Wife  adminiftred,  and  brought  a  Writ  of  Error  to  reverfe  the  firft  Judgment, 
and  pending  the  Writ,  fhe  paid  the  Debt  on  the  Statute ;  afterwards  the  Judgment  was 
affirmed,  and  upon  a  Sci.  fa.  againft  the  Adminiftratrix,  to  fhew  Caufe  why  the  PlaintifF 
fhould  not  have  Execution,  fhe  pleaded  the  Payment  of  the  Debt  upon  the  Statute,  ultra 
which  me  had  not  Affets ;  adjudged  this  was  a  good  Plea,  and  no  Devaftavit,  becaufe 
when  fhe  paid  the  Money,  it  was  a  Doubt,  whether  the  Judgment  would  be  affirmed  or 
not.     Telv.  22.  Read  verfus  Beerblock.  2  Broixml.  39.  S.  C. 

1  Roll.  6.  So  likewife    a  Recognizance  ought  to  be  paid  before  a  Debt  on  Bond,  and  therefore 

Rep.405.  the  Executor  may  plead  it  to  an  Action  of  Debt  brought  on  the  Bond,  though  the  Day 
of  Payment  of  the  Money  due  on  the  Recognizance  is  not  yet  come;  becaufe  'tis  a  cer- 
tain and  prefent  Duty,  though  'tis  to  be  paid  hereafter.  Bridgm.  79,  80.  Robfon  verfus 
Francis. 

7.  The  Cognifor  entered  into  a  Recognizance,  for  Payment  of  a  certain  Sum  of 
Money,  and  the  Cognifee  gave  a  Defeazance,  reciting,  that  whereas  he  and  the  Cognifor 
were  bound  in  a  Bond  of  one  Hundred  Pounds,  Debt  due  to  1*.  S.  it  being  the  proper 
Debt  of  the  Cognifor,  and  for  which  the  Cognifee  was  only  a  Surety  ;  if  therefore  the 
Cognifor  paid  the  one  Hundred  Pounds  to  the  aforefaid  f.  S.  the  Recognizance  mould  be 
void  j  the  Cognifor  died,  and  an  Action  of  Debt  on  a  Bond  being  brought  againft  his 
Executor,  it  was  adjudged,  that  he  might  plead  this  Recognizance  againft  that  Action ; 
for  though  this  one  Hundred  Pounds  was  not  the  Sum  mentioned  in  the  Recognizance, 
but  a  collateral  Sum  due  to  1*. ,5*.  upon  the  Bond,  to  be  paid  to  him,  and  not  to  the  Cog- 
nifee, and  fo  no  Duty  to  him ;  and  though  'tis  probable  that  the  Heir  of  the  Cognifor 
might  pay  it,  yet  fince  the  Recognizance  was  for  the  Payment  of  a  Sum  certain,  for 
which  the  Executor  might  be  charged,  'tis  pleadable  to  the  Action  of  Debt  on  this  Bond. 
Cro  Car.  362.  Goldfmith  verfus  IVydnor. 

8.  Legacies  are  Gratuities,  and  no  Duties ;  and  therefore  an  Action  will  not  lie  at 
Common  Law,  for  the  Recovery  of  a  Legacy ;  in  like  Manner,  a  Covenant  is  no  Duty 
till  'tis  broken,  therefore  fince  'tis  incertain  whether  it  will  be  broken  or  not,  it  fhall  be 
prefumed  that  it  will  not,  and  for  that  Reafon  the  Legacies  fhall  be  paid,  notwithftand- 
ing  any  Covenant  not  actually  broken.  Allen  38.  Eales  verfus  Lambert.  Stile  37. 
S.  C 

But  Mortuaries,  and  Reliefs  are  to  be  paid  before  Legacies. 

9.  Affumpfit  againft  an  Executor,  who  pleaded  a  Bond  of  forty  Pounds  entered  into  by 
his  Teftator  yet  unpaid,  and  that  he  had  not  Affets,  ultra  five  Pounds,  qua  non  fvfficitmt 
.ad  fatisfaciend  debitum  prcedicT  &  ad  illud  oneraf  &  obligaf,  &c.  the  Plaintiff  replied,  the 
Bond  was  upon  Condition  to  pay  twenty  Pounds  at  a  Day  not  yet  come,  and  upon  a 
Demurrer  to  this  Replication,  it  was  adjudged  ill,  becaufe  the  Plaintiff  did  not  alledge, 
that  the  Defendant  had  Affets  ultra  twenty  Pounds ;  for  if  he  fiath  not,  he  is  not  bound 
to  pay  the  Plaintiff's  Debt  upon  a  fimple  Contract,  before  a  Debt  upon  a  Bond,  payable 
at  a  Day  to  come.     3  Lev.  57.  Lemmon  verfus  Fcwke. 

I  10.  Scire 
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10.  Scire  facias  againft  the  Defendant  Battburft,  as  Administrator  of  Mary  Sacbwell, 
againft  whom  the  Plaintiff  had  obtained  a  Judgment  of  one  Thoufand  feven  Hundred 
Pounds,  %3c.  as  Adminiftratrix  of  her  Husband  H.  S.  de  bonis  prad'  H.  S.  fi  tanf,  &c.  £# 
fi  non  de  bonis  propriis,  and  fuggefts  that  Mary  had  Goods  fufficient  from  her  Husband 
II.  S.  but  had  -wafted  them ;  the  Defendant  pleaded  that  Mary  had  fully  adminiftred  the 
Goods  of  H.  S.  and  traverfed  the  Devaftavit,  &c.  the  Plaintiff  in  his  Replication  maintains 
the  IVafte,  and  Iflue  thereon,  and  the  Jury  found  quoad  three  Hundred  and  fourteen  Pounds, 
that  (he  had  wafted ;  and  farther  they  find  that  before  the  Marriage  between  //,  S.  and 
Mary,  viz.  May  2,  &c.  the  Husband  covenanted  with  one  Norwood,  to  leave  Mary  at  his 
Death  one  Thoufand  Pounds,  and  gave  a  Bond  to  the  faid  Norwood  in  two  Thoufand 
Pounds,  conditioned  to  pay  the  fame ;  that  the  Husband  died  indebted  to  the  Plaintiff 
in  one  Thoufand  feven  Hundred  Pounds,  and  that  Adminiftration  of  his  Goods  was 
granted  to  Mary,  who  OiJob.  23,  &c.  was  fued  by  the  Plaintiff,  who  got  Judgment  againft 
her ;  that  the  one  Thoufand  Pounds  not  being  paid  to  Mary,  the  faid  Norwood  on  the 
fame  OcJcb.  23.  brought  an  Action  of  Debt  upon  the  faid  Bond,  againft  her  as  Admini- 
ftratrix to  her  Husband,  and  obtained  Judgment  againft  her  for  two  Thoufand 
Pounds  de  bonis,  of  the  Husband,  fi  tanf,  &c.  and  that  fhe  by  the  Confent  of  Norwood, 
had  one  Thoufand  Pounds  left  in  her  Hands,  of  her  Husband's,  to  fatisfy  the  one  Thou- 
fand Pounds  due  to  him ;  adjudged,  that  the  Defendant  Batburft  fhall  be  charged  with  the 
Goods  of  Mary,  for  the  one  Thoufand  Pounds  left  to  her  for  her  own  Ufe ;  for  fhe  by 
cortfeffing  a  Judgment  to  the  Plaintiff  for  one  Thoufand  feven  Hundred  Pounds,  hath 
made  her  felf  liable,  becaufe  fhe  might  have  pleaded  the  Bond  of  two  Thoufand  Pounds, 
in  Bar  of  the  one  Thoufand  feven  Hundred  Pounds,  which  was  due  to  the  Plaintiff  by 
Contract  only ;  and  fhe  having  omitted  fo  to  do,  fhall  be  charged  therewith  as  for  her 
proper  Debt,  notwithftanding  the  other  Judgment  recovered  againft  her  by  Norwood.  3 
Lev.  113.  Britton  verfus  Batburft. 

(D) 

flDf  t)i&  ^s'bticge,  fo  pukv  one  Crcoi'to?  before  another,  in  payment  of 

tije  JDcfct. 

1.  HUT  though  an   Executor  may  prefer  which  of  the  Creditors  he  pleafes,  by  confef- 
J3  fing  a  Judgment  to  one,  where  he  is  fued  by  two  of  the  Creditors  of  his  Teftator; 
yet  if  an  Action   is  brought  againft   him,  upon  a  Bond,  and  he  afterwards  pays  another 
Bond  without  Suit,  this  will  be  a  Devaftavit  in  him.     Moor  678.  Searfs  Cafe. 

2.  Where  feveral  Actions  are  brought  againft  him,  and  all  of  an  equal  Nature,  he  may 
confefs  a  Judgment  to  one  of  them,    and  pay  his  Debt  firft,    unlefs  'tis  in  the  Cafe  of 

the  King,  who  may  be  entituled  to  a  Debt  upon  an  Inquifition  found,  or  to  Fines,  or,  •,..„. 
Amerciaments  in  his  Courts  of  Record,  which  Debts  muft  be  firft  paid ;  and  if  there  are 
feveral  Debts,  due  on  feveral  Bonds,  from  the  Teftator,  his  Executor  may  pay  which 
Bond-Debt  he  pleafes,  except  an  Action  of  Debt  is  actually  commenced  againft  him 
upon  one  of  thofe  Bonds ;  but  even  in  fuch  Cafe,  if  pending  that  Action,  another  Bond- 
Creditor  brings  another  Action  againft  him,  yet  before  Judgment  obtained  by  either  of 
them,  he  may  prefer  which  he  will,  by  confeffing  a  Judgment  to  one  and  paying  him, 
which  Judgment  he  may  plead  in  Bar  to  the  other  Action  depending  againft  him.  Vav.gban 
89.  Edgcomb  verfus  Dee. 

3.  An  Action  was  brought  againft  an  Executor,  and  pending  that  Action,  he  procured 
another  to  commence  an  Action  againft  him  for  a  juft  Debt,  due  and  owing  by  his  Tefta- 
tor ;  and  the  Executor  gave  way  to  the  Plaintiff  in  the  laft  Action,  to  obtain  Judgment 
before  the  other,  which  Judgment  he  pleaded  to  the  firft  Action,  and  adjudged  good, 
becaufe  he  hath  Liberty  to  pay  one  Debt  before  another ;  for  though  in  Confcience  all 
his  Teftator's  Debts  ought  to  be  paid,  yet  there  may  be  fome  Circumftances,  which  may 
make  it  reasonable  to  prefer  one  Creditor  before  another,  as  if  he  is  very  poor,  and  in 
fuch  Cafe  where  the  Executor  confents  to  pay  him  firft,  it  fhall  never  be  intended  to  be  by 
Covin.     Sid.  21.  Blundevill  verfus  Lover  dak. 

(E) 
ea&at  1mm  ff  nc  Rati!,  anD  to  Mjat  actions,  ant)  Hfyinq*  fee  t's  cntitu* 

IGD,  anD  to  ttiijat  not,     See  Probate  (C)  pertoturn.   Sale.  (E)  3. 

t.    A  N  Executor  of  an  Executor,  is  an  Executor  to  the  firft  Teftator,  but  he  may  take  1  And.Sz, 

t\  upon  him  the  Executorfhip  of  his  own  Teftator,  and  refufe  to  intermedle  with 
the  other,  and  if  the  firft  Executor  refufe,  or  dies  before  Probate,  in  fuch  Cafe  his  Exe- 
cutor (hall  not  adminiftcr  to  the  firft  Teftator,  unlefs  his  Executor  was  made  Reftduary, 

5  H  2  Legatee, 
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Legatee,  as  well  as  Executor;  as  for  Inftance,  an  Executor  before  he  proved  the  Will  of 
his  Teftator,  made  his  Executor,  and  and  died ;  fuch  an  Executor  cannot  take  upon  him 
the  Execution  of  the  Will  of  the  firft  Teftator,  becaufe  the  firft  Executor  died  before  he 
proved  the  Will,  but  he  may  take  Adminiftration  of  the  Goods  of  the  firft  Teftator  cum 
I'eftamento  annex\  neither  can  an  Executor  of  an  Adminiftrator,  take  Adminiftration  of 
the  Goods  of  his  Inteftate.     Dyer  3  72.  Ifled  verfus  Stanley. 

2.  The  Teftator  devifed  that  his  Executors  (hould  receive  the  Rents  and  Jffues  of  his 
Lands,  till  his  Son  came  of  Age,  for  and  towards  the  Payment  of  his  Debts,  and  Le- 
gacies, &c.  and  he  made  two  Executors,  and  died ;  afterwards  *  one  of  thofe  Executors 

*  bebt  died,  and  the  Survivor  of  them  made  his  Executor,  and  died  likewife,  during  the  Minority 
•will  not  0f  the  Son;  adjudged,  that  fuch  Executor  of  the  furviving  Executor  may  receive  and 
he  ag.unjl  djfpQfg  the  Rents  and  Profits  of  the  Eftate  till  the  Son  comes  of  Age,  becaufe  it  was  an 
cutor  andLntereft  vefted  in  the  furviving  Executor  by  the  Will,  and  not  only  an  Authority  to  re- 
the  Sitrvi-  ceive  the  Profits.     Dyer  210. 

tor,  but  it 

mujl  be  brought  againjl  the  Survivor  alone.     4  Leon.  192. 

3.  Two  Executors,  one  of  them  proved  the  Will,  and  the  other  refufed  before  the 
Ordinary,  who  thereupon  granted  the  Adminiftration  to  the  other,  who  made  his  Execu- 
tor, and  died  ;  and  that  Executor  alone,  without  joining  him  who  refufed,  brought  an 
Action    of  Debt  for    Money  due    to   the  firft  Teftator,  and  the  better  Opinion  was,  that 

*  Antea.  the  Action  was  well  brought ;  for  though  he  who  refufed  might  *  adminifter  at  any 
(A)  1.      Time,  notwithftanding  fuch   Refufal,  yet  it  muft  be  in  the  Life-time  of  his  Companion, 

but  after  his  Death  he  cannot,  for  then  his  Election  is  gone.     Dyer  160. 

4.  But  it  hath  been  adjudged,  that  fuch  an  Executor  of  an  Executor  cannot  maintain 
an  Action  of  Debt,  for  a  Debt  due  to  the  firft  Teftator.  i  Leon.  152.  Fray  verfus 
Allen. 

5.  An  Executor  made  an  Infant  his  Executor  and  died,  and  then  Adminiftration  was 
granted  to  the  Plaintiff  during  the  Minority  of  the  Infant,  which  faid  Plaintiff,  as  Admi- 
niftrator to  the  firjl  Executor,  brought  an  Action  of  Debt  againft  the  Defendant,  upon  a 
Bond  due  to  the  firft  Teftator,  and  had  Judgment,  but  it  was  reverfed  in  Error,  becaufe 
he  ought  to  have  brought  the  Action  as  Adminiftrator  to  the  firft  deflator ;  but  he  had 
brought  it  as  Adminiftrator  to  the  firft  Executor?  which  is  wrong.  4  Leon.  58.  Limver  ver- 
fus Evorie. 

6.  An  Executor  of  an  Executor  may  avow  in  proprio  jure,  for  Rent  due  to  the  firft  Te- 
ftator, as  where  Leffee  for  Years  made  ?.  P.  his  Executor,  and  died  afterwards,  T.  P. 
made  W.  C.  his  Executor,  and  likewife  died ;  then  IV.  C.  diftrained  for  Rent  Arrear  in 
the  Life-time  of  the  firft  Teftator,  and  in  Replevin  brought  he  avowed  in  jure  proprio ;  it 
was  objected,  that  an  Atlion  of  Debt  had  been  the  proper  Remedy,  for  Rent  Arrear  in 
the  Life-time  of  the  firft  Vefiator ;  but  adjudged,  that  the  Executor  might  diftrain  at 
Common  Law,  by  Reaibn  of  the  Reverfion  which  made  the  Privity,  and  that  the  Avow- 
ry was  good,  though  made  by  an  Executor  of  an  Executor,  in  his  own  Right,  and  not  in 
the  Right  of  the  firft  Teftator.     Latch.  211.  Wood  verfus  Marftx  1  Vent.  292. 

(F) 

IWzm  \)t  ijatlj  no  Entered,  anD  of  action*  fyougtjt  agamft  fn'm. 

1.  A  N  Adminiftrator  durante  minore  Mate  got  Judgment,  and  before  Execution  he 
1\  made  a  Will,  and  appointed  <T.  P.  his  Executor,  and  died ;  afterwards  this  Exe- 
cutor brought  a  Set.  fa.  upon  the  Judgment  againft  the  Defendant,  and  Procefs  continued 
till  he  was  outlawed,  then  he  brought  a  Writ  of  Error,  and  it  was  adjudged,  that  an 
Executor  of  an  Adminiftrator,  cannot  have  Execution  upon  a  Judgment  obtained  by  the 
Adminiftrator,  becaufe  fuch  Executor  is  not  liable  to  pay  the  Debts  of  the  firft  Inteftate ; 
and  no  Man  (hall  have  Execution  in  fuch  Cafe,  but  he  who  is  chargeable  to  thofe  Debts. 
5  Rep.  9.  Brudnell's  Cafe,  poftea  Sci.fa.  (D)  1.    S.  C.  Cro.  Eliz.  435.  Perkins  verfus  Clerke. 

?r°r      u  2;.  JudSment   againft   an  Executor,  and  a  Fi.  fa.  awarded,  but  before  it  was  executed, 

1  Leon.    he  ™  ^teftate  ;  and  Adminiftration  was  granted  to  the  Plaintiff,  who  brought  an  Action 

144.         againft  the  Defendant,  for  taking   the    Goods  of  the  Executor,  by  virtue  of  a  Warrant 

Mi°m  thr    Sheriff »    and  k  was  Jnfifted  for  the  Plaintiff,  that  the  Taking  the  Goods  was 

illegal,  for  though  they  were  in  his  Pofleffion,  yet  the  Judgment  was  not  obtained  againft 

him  but  againft  the  Executor ;  and  therefore  a  new  Procefs  ought  to  have  been  awarded, 

viz.  a  Set.  fa.  againft  him,  to  (hew  Caufe  why  the  Defendant  fhould  not  have  Execution ; 

u    v  Judged'  that  the  proPerty  of  the  Goods  was  bound  from  the  Time  of  the  Zefte  of 

u     \tfi'  and  that  notwitnftanding  the  Death  of  the  Executor,  the  Sheriff  might  execute 

the  Writ  on   the  Goods,    in  the  Hands  of  the  Adminiftrator.     Cro.  Eliz.  181.    Parkes 

3  verfus 
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verfus  Moffe.    Poftea  Sheriff  (G)  4.  S.  C.    See  .Ska^  verfus  Norgate.  Sci.  fa.  (D)  r  o.  Cro 
Car.  167.  S.  C.  Jones  214.  £  C. 

3.  An  Executor  is  an  Affignee  in  Law,  and  fo  is  an  Executor  of  an  Executor ; 
but  where  a  Man  gave  Bond  to  pay  a  Sum  of  Money  to  fuch  Perfon  as  the 
Obligee,  by  his  laft  Will  fhould  affign,  or  appoint,  and  he  did  not  appoint  any  Perfon 
by  his  Will  to  receive  it;  adjudged,  that  his  Executor  fhall  not  have  it,  becaufe 
thefe  Words  to  pay  carry  a  Property  in  them,  and  it  muft  be  an  Affignee  in  Faff,  and 
not  in  Law,  which  is  intended  in  this  Cafe.  Therefore  if  the  Executor  himfelf  hath  no 
Title,  his  Executor  cannot  have  any.     Hob.  9.  Perfe  verfus  Mead.     Vaugb.  182.  S.  P. 

4.  An  Adminiftrator  obtained  a  Judgment  againft   the  Defendant,    and  died    before  y  j 
Execution;  adjudged,  that  his  Adminiftrator  fhall  not  have  Execution  of  that  Judgment,  Moor33' 
becaufe  he  is  not  privy  to  the  Record.  Tore  verfus  Gough  33.  6S0. 

5.  The  fame  Cafe  is  reported  by  Juftice  Croke,  viz.  the  Creditor  died  inteftate,  and 
Adminiftration  was  granted  to  ?.  P.  who  brought  an  Adion  of  Debt  againft  the  Defen- 
dant, and  had  Judgment,  but  died  inteftate  before  Execution ;  then  Adminiftration  of 
the  Goods  of  the  Creditor  was  granted  to  the  Plaintiff,  who  was  now  Adminiftrator  of 
an  Adminiftrator,  and  he  brought  a  Sci.  fa.  upon  the  Judgment  obtained  by  the  firft  Ad- 
miniftrator; and  upon  Demurrer  it  was  adjudged,  that  it  did  not  lay  for  want  of  Privity, 
but  that  he  muft  begin  again ;  though  it  was  infifted  for  the  Plaintiff,  that  the  Debt  due 
to  the  firft  Inteftate  was  turned  into  a  Judgment,  and  fo  the  fecond  Adminiftrator  mi^ht 
have  fpecial  Sci.  fa.  to  have  it  executed.     Paf.  1  Jac.  2.  Cro.  4.  Tore  verfus  Gough. 

6.  An  Executor  obtained  a  Judgment,  and  afterwards  brought  an  Elegit,  but  before  the 
Debt  was  levied,  he  died  inteftate;  adjudged,  that  his  Adminiftrator  de  bonis  non,  fhall 
have  the  Advantage  of  this  Judgment,  becaufe  by  taking  out  the  Elegit,  the  Intereft  was 
vefted,  but  had  been  otherwife,  if  the  Writ  had  not  been  taken  out.  Sid.  29.  Hani  fan 
verfus  Bowden.  See  Cleev  verfus  Veer. 

7.  An  Executor  died  inteftate,  W.  R.  adminiftred  to  him ;  adjudged,  that  this  Admini- 
ftrator of  the  Executor  fhall  be  entituled  to  the  Goods  of  the  firft  Teftator,  efpecially  if 
the  Executor  was  made  reftduary  Legatee.  See  Dyer  372.  a.  but  'tis  otherwife  of  an  Admi- 
niftrator of  an  Adminiftrator.     Sid.  79.     In  Lockier  and  Smith's  Cafe. 

8.  It  was  with  Difficulty  obtained,  that  an  Adion  of  Debt  would  lie,  even  againft  an 
Executor  himfelf,  upon  a  Suggeftion  of  a  Devaftavit  made  by  his  Teftator,  becaufe  'tis  a 
perfonal  Wrong  and  dies  with  him;  but  the  Courts  of  Common  Law  would  never  yet 
allow,  that  fuch  an  Adion  fhould  be  extended  to  an  Executor  of  an  Executor,  unlefs  where 
the  firft  Executor  came  by  the  Goods  in  a  wrongful  Manner;  but  yet  the  Court  of 
Chancery  have  thought  it  equitable,  to  make  an  Executor  of  an  Executor  liable  to  anfwer 
the  Value  of  the  Wafte  to  the  Creditors,  fo  far  as  he  had  AfTets  from  the  firft  Executor, 
and  alfo  liable  for  fo  much  of  the  Eftate  of  the  firft  Teftator  as  came  to  his  Hands ;  as 
for  Inftance,  the  Teftator  bequeathed  a  Legacy  to  7!  P.  and  afterwards  he  made  a  Man 
and  his  Wife  Executors,  and  died,  the  Husband  made  the  Wife  and  his  Son  his  Executors, 
and  then  he  died;  afterwards  1*.  P.  the  Legatee,  exhibited  a  Bill  in  Chancery  againft  the 
Widow  and  her  Son,  wherein  he  charged  that  the  firft  Teftator's  Eftate,  which  was  liable 
to  fatisfy  his  Legacy,  was  now  come  to  the  Hands  of  the  faid  Defendants,  whereof  one 
was  the  Surviving  Executrix  of  the  firft  Teftator,  and  the  other  was  an  Executor  of  the 
other  Executor  deceafed  ;  and  upon  his  Demmurrer  to  this  Bill,  for  that  he  was  not  privy 
in  Law,  nor  accountable  for  any  Part  of  the  Eftate  of  the  firft  Teftator,  but  that  the 
furviving  Executrix  was  chargeable  alone,  it  was  decreed,  that  the  Eftate  was  liable, 
into  whofe  Hands  foever  it  came.  1  Ch.  Rep.  57.  Nicholfon  verfus  Sherman.  Kaim.  23.  S.  C 
Sid.  45.  S.  C.  See  Ante  a  Devaftavit.  (C)  pi.  3,  10,  11. 

9.  But  now  by  the  Statute  30  Car.  2.  cap.  7.  an  Executor  of  an  Executor  is  made  liable,  as 
his  I'cftatcr  would  have  been,  if  living,  where  the  Goods  are  wafted,  or  converted. 

(6) 

COf;St  QjSll  go  tO  \}i\\\  CfClutifte  of  tftc^Cm    Sqq  Emblements,  per  totum, 

Rent  (C)  per  totum. 

x.  '"TpHOSE  are  Things  either  inPofleffion,  or  Adion  ;  the  pofleflbry  Things  which  go 
JL  to  him,  and  not  to  the  Heir,  are  all  Chatties  real;  as  for  Inftance,  all  Lcafes  de- 
terminable upon  Lives,  all  Leafes  for  a  certain  Term  of  Years ;  'tis  true,  fuch  Leafes  are 
not  in  Poffeffion  till  an  adual  Entry  is  made  on  the  Lands,  except  Leafes  of  Tithes,  in 
which  Cafe  'tis  impoffible  to  make  an  Entry ;  fo  are  all  Arrears  of  Rents  iffuing  out  of 
Lands,  or  Houfes,;  fo  is  a  Leafe  made  to  a  Bifhop,  and  to  his  Succeffbrs ;  fo  where  the 
Grantee  of  the  next  Prefentation  dies  before  the  Church  becomes ;  void  in  all  thefe  Cafes 
the  Executor  hath  a  Right,  and  in  fome  Cafes,  the  Kent  it  [elf  fhall  go  to  the  Executor. 
Dyer  283. 
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2.  As  for  Inftance,  Leffee  for  one  Hundred  Years  died  inteftate,  bis  Wife  adminzftred, 
and  made  a  Leafe  for  five  Years  to  <?.  P.  rendering  Rent  to  her,  or  to  her  Executors,  &c. 
afterwards  fhe  made  the  Plaintiff  her  Executor,  and  died ;  the  Queftion  was,  whether  the 
Plaintiff  who  was  Executor  to  an  AdminiftratriX,  or  the  Adminiftrator  de  bonis  non,  &c.  of 
the  Inteftate  fhould  have  this  Rent;  it  was  infifled  for  the  Adminiftrator  that  he  mould 
have  it,  becaufe  the  Rent  was  incident  to  the  Reverfion,  and  that  the  Covenant  to  pay 
the  Rent,  (hall  go  with  the  Rent  it  felf;  but  it  was  adjudged,  that  the  Executor  of  the 
Adminiftratrix  fhall  have  it,  becaufe  foe  made  the  Leafe,  and  he  comes  in  and  is  intituled  under 
that  Leafe ;  and  therefore  he  may  maintain  an  Action  of  Covenant,  on  the  perfonal 
Contract  made  between  her  and  the  Leffee,  which  the  Adminiftrator  de  bonis  non,  &c. 
cannot,  becaufe  he  muft  come  in  paramount  this  Leafe  upon  which  the  Rent  was  refer- 
ved.     i  Vent.  259,  275.  Norton  verfus  Harvey.  2  Lev.  100.  Drew  verfus  Baily.  S.  P. 

3.  The  Teftator  devifed  the  Rents  and  Profits  of  his  Eftate  to  <t.  P.  for  fifteen  Years, 
in  Truft  to  pay  his  Debts,  and  made  the  faid  <T!  P.  refidnary  Legatee  and  Executor,  and 
died ;  the  Truft  was  afterwards  performed  within  the  fifteen  Years,  and  it  was  infifted  in 
Equity  for  the  Heir,  that  fo  much  of  the  faid  Term  as  remained  after  the  Truft  was 
performed,  fhould  fink  into  the  Inheritance,  out  of  which  it  was  raifed,  and  this  for  the 
Benefit  of  the  Heir ;  but  it  was  decreed,  that  by  the  Devife  of  the  Rents  and  Profits,  an 
Interefi  paffed  to  the  Legatee,  and  that  he  as  Executor  fhall  have  the  Refidue  of  the 
Term.     Cb.  Rep.  98.  Gore  verfus  Blake. 

4.  Two  Perfons  had  Goods  in  Common,  one  of  them  died,  his  Executor  is  entituled  to 
the  Share  of  a  Moiety  of  thofe  Goods.     1  Inf.  182. 

5.  A  Leafe  for  Years  was  made  thus,  ff.  This  Indenture  between  Tercarrara  of  the  one 
Part,  and  Friendfjip,  his  Wife,  and  Children  of  the  other  Part,  at  the  Affgnment  of  the 
faid  Friendfbip  :  The  Queftion  was,  if  Lucy  the  Daughter  which  the  Husband  and  Wife 
had  at  that  Time,  was  a  Party  to  this  Indenture,  and  fo  took  the  Term ;  or  if  another 
Son  of  Friendfbip,  whom  he  afterwards  made  Executor,  fhould  have  it;  and  adjudged  for 
the  Executor,  becaufe  by  thofe  Words,  at  the  Affignment  of  Friendfjip,  he  had  referved  a 
Liberty  to  make  his  Son  a  Party.     4  Leon.  64.  tercarram  verfus  Friendfjip. 

6.  The  Executor  is  intituled  to  all  perfonal  Goods  and  Chattels  of  the  Teftator,  of 
what  Nature,  Kind,  or  Quality  the  fame  are,  and  thefe  are  always  accounted  to  be  in  his 
Poffeffion,  though  they  are  not  actually  fo ;  for  he  may  maintain  an  Action  of  Trefpafs, 
againft  one  who  detains  them  from  him;  he  is  alfo  entituled  to  Things  in  Action;  as  for 
Inftance,  he  is  entituled  to  the  Right  of  Execution  on  a  Judgment,  Bond,  Statute,  or 
other  Specialty  whatfoever ;  he  is  alfo  entituled  to  the  Money  due  on  a  forfeited  Mort- 
gage, after  the  Death  of  the  Mortgagee,  unlefs  'tis  referved  to  be  paid  to  the  Mortga- 
gee, and  his  Heirs ;  but  if  'tis  to  be  paid  to  him,  his  Heirs,  or  Executors,  the  Mortgagor 
may  pay  it  to  which  he  will.    1  Inf.  209.  b. 

(H) 

2£tt)CrC  Ije  $ail  bC  Charged  de  bonis  Teftatoris,  ant)  tCftere  de  bonis  pro- 

priis,  &c. 

1.  r\EBT  againft  two  Executors,  one  of  them  confeffed  the  Action,  and  there  was 
1_J  Judgment  againft  the  other  by  Default,  and  the  Judgment  was  to  recover  the 
Goods  of  the  Teftator  in  both  their  Hands,  for  which  a  Sci.  fa.  iffued  againft  both,  and 
the  Sheriff  returned  nihil;  but  that  he  who  had  made  Default,  had  wafted  the  Goods, 
and  thereupon  another  Sci.  fa.  iffued  againft  him  alone,  and  there  was  Judgment  againft 
him  again  by  Default,  and  Execution  de  bonis  propriis.     /\.Eli%.  Dyer  210. 

2.  Debt  againft  an  Executor  of  an  Executor,  upon  the  Bond  of  the  firft  Teftator ;  the 
Defendant  pleaded,  that  the  firft  Teftator  did  owe  one  Hundred  Pounds  to  his  Teftator, 
after  whofe  Death,  Goods  of  the  Value  of  one  Hundred  Pounds  came  to  his  Teftator,  as 
Executor  of  the  firft  Teftator,  which  he  retained,  and  ultra  the  faid  Goods ;  his  Teftator 
in  vita  fua  plene  adminifiravit,  the  Plaintiff  replied  Affets  in  London  tempore  mortis  of  the 
faid  Teftator,  and  it  was  found  for  him ;  and  he  had  Judgment  de  bonis  of  the  firft  Te- 
ftator, in  the  Hands  of  the  Defendant,  and  Damages  de  bonis  propriis ;  and  thereupon  a 
Sci.  fa.  was  brought  againft  the  Defendant,  upon  which  the  Sheriff  returned  a  Devafiavit, 
and  the  Plaintiff  had  Judgment  and  Execution  de  bonis  propriis  of  the  Defendant ;  and  if 
nulla  bona,  then  he  might  have  either  a  Ca.  fa.  or  an  Elegit.  3  Eliz.  Dyer  185.  Sir  John 
Chicken's  Cafe. 

3.  Leffee  for  Years  covenanted  to  repair  the  Houfe,  and  died,  afterwards  it  was  burnt 
down  by  the  Negligence  of  his  Executors ;  adjudged,  that  an  Action  of  Covenant  did 
lie  againft  them,  and  that  the  Plaintiff  fhould  recover  Damages  de  bonis  feflatoris.  Paf. 
IS  Eliz.  Dyer  324. 
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4.  Error  of  a  Judgment,  the  Error  afligned  was,  for  that  Debt  was  brought  againft 
Husband  and  Wife,  as  Adminiftratrix,  and  the  Defendant  pleaded  Payment  by  the 
Wife,  after  the  Death  of  the  Inteftate  her  firft  Husband,  and  iffue  being  joined  upon  it, 
and  found  for  the  Plaintiff,  the  Judgment  was  quod  recuperet  debituni,  againft  them  dr.  bonis 
Ofcfiatoris,  iB  fi  lion-,  &c.  the  Damages  de  bonis  propriis,  when  the  Judgment  ought  to  have 
been  is  bonis  pvpriis,  becaufe  the  Plea  was  falfe ;  befides  the  Damages  ought  to  have  been 
of  the  Goods  of  the  Husband,  and  not  de  bonis  propriis,  for  that  includes  both  Husband 
and  Wife,  and  a  Feme  covert  can  have  no  Goods ;  but  adjudged,  that  though  the  Plea 
is  falfe,  yet  the  Defendant  by  marrying  the  Widow,  is  not  altogether  a  Stranger  to  the 
Inteftate,  who  was  her  firft  Husband  ;  and  though  ftie  can  have  no  Goods  during  the 
Coverture,  yet  becaufe  the  Husband  is  charged  in  Refpect  of  his  Wife  only,  and  becaufe 
fhe  mis;ht  have  Goods  if  ftie  fhould  furvive  him,  and  Execution  might  be  then  taken 
agaift  her,  therefore  the  Judgment  was  held  good,  and  affirmed.  2  Cro.  191.  Johns  verfus 
Adams. 

5.  Debt  againft  an  Executor,  who  pleaded  plene  adminifiravit,  and  the  Plaintiff  replied 
Affets ;  thereupon  the  Defendant  relicla  vcrtficationc  confefied  the  Action,  and  Judgment 
was  entered  againft  him  de  bonis  I'efiatoris ;  but  it  was  moved  that  this  Confefiion  did  import 
that  he  had  Affets  fufficient,  and  that  it  might  be  fo  added  to  the  Entry ;  but  adjudged, 
that  the  Confefiion  naturally  extends  no  farther  than  the  Declaration,  which  was  in  the 
Debet,  and  not  that  he  had  Affets  fufficient.     Hob.  178.  Bird  verfus  Cnlme. 

6.  Debt  againft  an  Adminiftrator,  who  pleaded  that  before  the  Action  brought,  the 
Adminiftration  was  revoked  and  granted  to  another,  and  that  he  had  then  Affets  to  the 
Value  of  two  Hundred  Pounds,  but  had  paid  it  to  the  new  Adminiftrator ;  the  Plaintiff 
replied,  that  the  Revocation  was  by  Covin,  between  the  Defendant,  and  the  new  Admini- 
ftrator, upon  which  they  were  at  Iffue,  and  a  Verdict  that  it  was  by  Covin,  and  Judgment 
quod  the  Plaintiff  recuperet  de  bonis  I'efiatoris ;  and  upon  this  Error  was  brought,  and  it  was 
afligned  for  Error,  that  the  Judgment  fhould  have  been  conditional,  that  is,  if  he  had  not 
Goods  of  the  Inteftate,  then  de  bonis  propriis ;  but  the  Judgment  was  affirmed.  1  Bulfi. 
187.  Morgan  verfus  Sokes.  Adminiftration.  (Z)  2.  Teh.  219.  S.  C. 

7.  Debt  againft  the  Executors,  upon  a  Bond  of  the  Teftator,  conditioned  that  he,  or  Antes; 
his  Executors,  fhould  every  Year,  during  the  Life  of  the  Obligee,  deliver  to  him  one  Load  ■&&»>»'''■- 
of  Hay  on  Michaelmas  Day,  &c.  then  they  plead,  that  they,  and  their  Teftator  had  every  f^!°['u 
Year,  performed  this  Condition,  and  fhewed  how;  the  Plaintiff  replied,    that  at  Michael- 
mas in  fuch  a  Year,  after  the   Death  of  the  Teftator,  the  Defendants  had  not  delivered 

to  him  a  Load  of  Hay,  &c.  upon  which  they  were  at  iffue,  and  a  VerdicT:  for  the  Plain- 
tiff, who  had  Judgment  againft  the  Defendants  de  bonis  propriis,  for  this  falfe  Plea.  Moor 
69,  70. 

8.  The  Plaintiff  made  a  Leafe  to  7".  S.  &c.  who  covenanted  to  keep  the  Houfe  in  Re-  2  crc 
pair,  ^t.  S.  died,  and  made  ST.  B.  his  Executor,  who  died  and  made  R.  B.  his  Executor,  647. 
againft  whom  the  Plaintiff  brought    an    Action  of  Covenant,    and  afligned    a    Breach, 

for  that  he  himfelf  had  fuffered  the  Houfe  to  be  out  of  Repair :  The  Defendant  pleaded 
Performance,  &c.  by  the  Teftator,  by  T".  B.  and  by  himfelf,  upon  which  they  were  at 
Iffue,  and  the  Plaintiff  had  a  Verdict  and  Judgment  in  C.  B.  quod  recuperet  damna  de  bonis 
I'efiatoris,  and  upon  a  Writ  of  Error  in  B.  R.  it  was  afligned  for  Error,  that  this  Judg- 
ment ought  to  have  been  general  de  donis  propriis,  and  not  de  bonis  I'efiatoris ;  becaufe  the 
Action  is  founded  on  a  Wrong  done  by  the  Executor  himfelf,  for  otherwife  it  would  be 
in  his  Power  by  the  Non-performance  of  Covenants,  to  wafte  the  Eftate  of  the  Teftator, 
without  being  fubject  to  a  Devaftavit ;  but  adjudged,  that  the  Judgment  was  well  given 
*  de  bonis  I'efiatoris,  and  fo  in  all  Cafes,  but  where  the  Executor  makes  himfelf  a  Stran-  *  Dyer 
ger  to  the  Will ;  as  by  pleading  a  falfe  Plea,  &c.     Palm.  314.  Bull  verfus  Winter.  524. 

Ci ) 

SuftgrnOlt*    pIcaDCD    b;   l)ini.    Sse  Adminiftraiion.  (T)  (V)  (W)   (X)   per 

totum. 

EBT  againft  an  Adminiftratrix  upon  a  B®nd  of  fix  Hundred  Pounds,  made  by 
her  Teftator,  £3c.  fhe  pleaded  in  Bar,  that  he  acknowledged  a  Recognizance  to 
the  King  of  one  Hundred  Pounds,  and  another  to  B.  G.  of  eight  Hundred  Pounds,  and 
another  to  IV.  R.  of  one  Thoufand  Pounds  pro  veris  &  juftis  debitis,  and  pleaded  feveral 
other  Recognizances ;  and  that  fhe  had  no  Goods,  or  Chattels  of  the  Inteftate,  befides 
Goods  ad  valentiam  of  the  faid  Recognizances,  and  averred  the  fame  were  in  Force,  and 
that  fhe  had  no  other,  or  more  Goods,  <3c.  befides  Goods  not  fufficient  to  fatisfy  the  faid 
feveral  Debts ;  the  Plaintiff  replied,  that  the  Recognizance  to  B.  G.  for  eight  Hundred 
Pounds,  was  paid  by  the  Teftator  in  his  Life-time,  &c.  and  the  other  Recognizances  were1 
for  Performance  of  Covenants,  none  of  which  were  broken  j  and  that-  they  were  kept  on 
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Foot  by  Fraud,  and  that  the  Defendant  had  Goods  in  her  Hands,  £sV.  prceterquam  bona 
ad  valentiam  of  one  Hundred  Pounds  due  to  the  King,  &c.  adjudged,  that  the  Plea  in  Bar 
was  ill,  becaufe  it  was  repugnant,  for  (he  pleaded  that  fhe  had  no  Goods,  &c.  befides 
fuch  which  were  to  the  Value  of  the  Recognizances,  and  immediately  after  fhe  pleads  that 
(he  had  no  Goods,  &c.  befides  thofe  which  were  not  fufficient  to  fatisfy  the  faid  Debts ; 
likewife  the  Pleading  that  fhe  had  not  fufficient,  is  too  general,  for  fhe  ought  to  confefs 
how  much  fhe  had,  becaufe  'tis  a  Thing  properly  in  her  Knowledge ;  then  as  to  the  Re- 
plication of  the  Plaintiff,  viz.  that  the  Recognizances  were  for  Performance  of  Cove- 
nants, this  is  good  without  any  further  Certainty,  becaufe  he  is  a  Stranger  to  the  Deeds, 
and  the  general  Allegation  of  Covin  is  good,  without  fhewing  that  the  Defendant  re- 
fufed  to  fign  a  Releafe,  &c.  The  Bar  is  likewife  ill,  becaufe  the  Inteftate  was  bound  in 
the  Recognizances  with  another,  and  the  Defendant  doth  not  fay,  that  the  other  did  not 
fatisfy  the  fame.     9  Rep.  108.  Zrefham's  Cafe.  Adminif  ration.  ( W)  6.  S.  C. 

2.  Debt  againft  an  Executor,  who  pleaded  a  Judgment  obtained  againft  him  by  W.  R. 
ultra  quod   he    had  not  Aifets,  which  Judgment  was  then  in  Force ;  and  this  was  held  a 
good   Plea,    though    the  Defendant  did  not   fet  forth  in  what  Action,  or  for  what  the 
Judgment  was  obtained.     Sid.  230.  Brown  verfus  Purcbafe. 
sj ,  3.  Error  in  B.  R.  to  reverfe  a  Judgment  againft  an  Executor,  where  he  pleaded  feveral 

1  Mod      Judgments  againft  him,  and  the  laft  was  thus  pleaded,  viz.    That  one  F.  H.  in  cadeni  ctt- 
5o.  ria  implacitaffet,   &c.  and  recovered  in  ctrinity-cterm,  but  did  not  fet  forth  in  what  Tear ; 

and  upon  a  general  Demurrer  the  Executor  had  Judgment,  and  now  the  Error  affigned, 
was  the  Incertainty  in  Point  of  Time,  when  the  Judgment  was  obtained ;  for  if  fuch 
Pleading  fhould  be  allowed,  it  would  be  very  difficult  for  the  Plaintiff  to  find  the  Record, 
and  it  would  bar  him  of  the  Plea,  that  it  was  kept  on  Foot  by  Fraud.  1  Vent.  76.  Jordan 
verfus  Foffett. 
•  S31.  4.  Indebitatus  ajfumpfit  againft  an  Executor,  &c.  for  Goods  fold  to  the  Teftator;  the 
Vangh.  Defendant  pleaded  feveral  Judgments  confeffed  by  him  in  Debt  on  fimple  Contracts,  proiit 
patet  per  feparalia  Recorda  hide,  which  are  yet  in  Force,  and  that  he  hath  not  Affets  be- 
yond fuch  a  Sum,  which  is  not  fufficient  to  fatisfy  them,  £3c.  and  upon  Demurrer  it  was 
objected  to  this  Plea,  that  the  Conclufion  thereof  is  ill,  becaufe  'tis  prout  patet  per  fepara- 
ralia  Recorda,  when  he  ought  to  have  concluded  fo  to  each  Judgment,  'tis  not  faid  that 
the  Judgments  were  pro  veris  &  jufxis  debitis,  which  is  ufual,  efpecially  where  the  Judg- 
ments are  by  Confeffion  in  Actions  of  Debt,  which  do  not  lie  againft  Executors  on  a 
fimple  Contract  of  the  Teftator;  but  adjudged,  that  prout  patet  per  feparalia  Recorda, 
doth  not  make  a  complicated  Iffue,  for  it  fhall  be  taken  to  relate  to  each  feverally,  and 
the  Plaintiff  might  have  replied  null  tiel  Record,  to  each  feverally  ;  'tis  true,  'tis  not  faid 
pro  veris  &  jufiis  debitis,  but  that  is  to  be  objected  on  the  other  Side  in  the  Replication, 
and  put  the  Defendant  to  prove  it ;  'tis  true  likewife,  that  an  Action  of  Debt  will  not  lie 
againft  an  Executor  upon  a  fimple  Contract  of  the  Teftator;  fo  are  the  old  Books,  where 
'tis  likewife  held,  that  there  was  no  other  Remedy,  but  the  Law  is  now  altered ;  for 
though  a  Debt  upon  fimple  Contract  of  the  Teftator,  cannot  be  recovered  of  the  Execu- 
tor by  an  Aftion  of  Debt,  yet  it  may  by  Ajfumpfit ;  Judgment  for  the  Defendant.  1  Lev. 
200.  Palmer  verfus  Lawfon. 

5.  Debt  upon  Bond  againft  an  Executor,  who  pleaded  feveral  Judgments  obtained 
againft  him  upon  Bonds  made  by  the  Teftator,  and  that  he  had  not  Affets  ultra,  &c. 
The  Plaintiff  replied,  as  to  one  Bond  of  two  Hundred  Pounds,  the  Condition  was  to 
pay  only  one  Hundred  Pounds,  and  fo  to  the  Reft  feverally ;  and  that  the  Defendant  had 
Affets  to  pay  the  Plaintiff,  and  ultra,  to  fatisfy  the  leffer  Sums  in  the  Conditions,  &c.  viz. 
at  fuch  a  Place.  The  Defendant  rejoins,  that  he  had  not  Affets  ultra,  to  fatisfy  the  Debts 
and  Judgments  fet  forth  in  his  Plea,  and  upon  afpecial  Demurrer  to  this  Rejoinder,  for  that 
it  did  not  anfwer  the  Replication,  but  ambiguoufly ;  for  he  fhould  have  rejoined,  that  he 
had  not  Affets  ultra  to  fatisfy  the  leffer  Sums,  and  not  to  make  the  penal  Sums  Parcel  of 
the  Iffue ;  for  if  he  had  not  Affets  ultra  the  leffer  Sums,  he  ought  to  pay  the  Plaintiff; 
but  adjudged,  that  the  Penalties  are  due  Debts,  till  the  Obligees  are  fatisfied ;  for  though 
in  Equity  and  Confcience  the  leffer  Sums  are  only  due,  yet  the  Obligees  might  not  ac- 
cept them,  without  being  compelled  by  Decrees  in  Chancery  ;  or  if  they  would  accept 
them,  and  the  Defendant  would  not  pay  them,  in  fuch  a  Cafe,  the  Plaintiff  might  have 
helped  himfelf  by  pleading  fpecially,  that  they  would,  and  offered  to  accept  the  leffer 
Sums,  but  that  the  Defendant"  would  not  pay  them,  but  kept  the  Judgments  on  Foot  by 
Fraud  and  Covin;  but  he  cannot  aid  himfelf  by  fuch  a  general  Pleading,  as  he  hath  done  in 
the  principal  Cafe;  therefore  without  fuch  fpecial  Pleading,  the  Defendant  fhall  protect 
himfelf  by  the  Penalties  in  thofe  Bonds  againft  other  Actions.  3  Lev.  368.  fhompfon  ver- 
fus Hunt. 

6.  Debt  againft  an  Executrix,  who  pleaded  feveral  Actions  of  Debt  brought  againft 
her,  pro  eo  videlf  qnod  cum  the  Teftator,  &c.  per  quoddam  Scriptum  fuum  obligatorium,  be- 
came bound,  &c.  and  Judgments  obtained  on  thofe  Bonds  againft  her,  &c.  and  that  fhe 
had  fully  adminiftred,   &c.  and  upon  Demurrer  to  this  Plea,   it  was  obje&ed  that  quod 

1  cum 


Executor  de  fon  Tort.  79? 


'ctnjt,  (the  Teftator  in  his  Life-time)  per  qncddara  fcriptnm  became  bound,  is  no  more  than 
a  bare  Recital ;  fhe  ought  exprefly  to  aver  that  the  Teftator  did,  (in  his  Life)  enter  into 
fuch  Bonds,  and  then  the  Plaintiff  might  have  replied  non  fv.nt  faftd.  Teftatoris,  which  would 
have  made  a  proper  IfTue ;  but  adjudged,  that  the  Defendant  need  not  make  fuch  Aver- 
ment, becaufe  the  Plaintiff  cannot  reply  non  funt  facia,  &c.  for  none  can  have  that  Plea 
but  the  Heir,  or  the  Executor,  or  the  Adminiftrator ;  another  Objection  was,  that  the 
Defendant  did  not  fet  forth  that  the  Teftator  entered  into  thefe  Bonds  pro  veris  &  juftis 
debitis;  but  adjudged,  that  fhall  be  prefumed,  and  that  if  the  Plaintiff  will  reply  to  this 
Plea,  he  muft  infift  that  the' Judgments  were  obtained  by  Fraud,  i  Lrttw.  Rep.  Robinfon 
verfus  Corbctt. 

(K) 

25?  tol)at  $tf£,  anD  $0fo)  Chargeable..   See  Joint  Executors.  (B)  2.   T>c-jafla- 

vit.  (C)  3,  10. 

1.  AN  Executor  of  his  Wrong,  is  one  who  takes  upon  himfelf  the  Office  of  Executor 
x\  without  any  lawful  Authority ;  he  is  chargeable  to  the  rightful  Executor,  and  to 
all  the  Creditors  of  the  Teftator,  and  likewife  to  the  Legatees,  fo  far  as  the  Goods 
amount  which  he  wrongfully  poffefTed ;  and  fuch  an  Executor  is  made  by  any  Atl  of  Ac- 
quifition,  transferring,  or  poffeffing  himfelf  of  any  of  the  Eftate,  or  Goods  of  the  Decea- 
sed, but  not  by  Afts  of  Piety •,  Charity,  or  Neceffity ;  and  by  the  Statute  43  Eliz.  cap.  8. 
'tis  enacted,  that  if  any  Perfon  fhall  obtain  any  Goods,  or  Debts  of  the  Intefiate,  or  by  Fraud 
releafe,  or  difcharge  any  Debts  due  to  him,  or  by  procuring  Adminiftration  to  be  granted  10  a 
Stranger  who  is  poor  and  not  to  be  found,  with  an  Intent  to  obtain  the  Eftate  of  the  Intefiate, 
and  not  upon  any  'valuable  Confederation,  or  in  Satisfaction  of  jnft  Debts  anfwerable  to  the 
Value  of  Goods,  or  Debts  fo  obtained,  he  is  charged  as  Executor  of  his  own  Wrong. 

2.  It  hath  been  a  Queftion,  that  if  a  Stranger  poflefles  himfelf  of  the  Inteftate's  Goods, 
without  doing  any  farther  Aft  as  an  Executor,  either  by  paying,  or  receiving  Debts,  or 
Legacies,  or  by  difpofing  thofe  Goods  which  he  had  in  his  PofTeflion,  whether  in  fuch 
Cafe  he  was  an  Executor  de  fon  tort ;  and  my  Lord  Rolle  in  abridging  this  Cafe  in  Dyer, 
tells  us,  that  it  did  not ;  but  this  muft  be  underftood,  where  there  is  a  rightful  Executor 
made,  or  where  Adminiftration  is  duly  granted  to  another,  for  in  fuch  Cafe  the  Creditors 
of  him  who  is  dead,  have  a  proper  Perfon  to  fue ;  but  where  their  is  neither  an  Execu- 
tor, or  lawful  Adminiftrator,  there  the  Creditors  have  no  Perfon  againft  whom  they  may 
bring  the  Aftion,  but  him  who  hath  poffefTed  himfelf  of  the  Goods,  and  claims  them 
as  his  own,  or  who  ufeth,  or  felleth  them.  Dyer  105.  1  Roll.  Abr.  918.  Floyer  verfus 
Southcot.  s^ep.  33.  Read's  Cafe.  Hob.  49.  S.  P.  Stile  384.  S.  P. 

3.  Adminiftration  was  granted  to  a  Feme  covert  who  died,  and  in  an  Aftion  of  Debt  Moor 
brought  againft  the  Husband,  he  pleaded  ne   ungues  Executor,    the  Jury  found  that  he  3S>6- 
detained  bonam  partem  of  the  Goods,    and  fold  them ;  it  was  objefted  againft  this  Judg- 
ment, that  bona  pars  was  very  incertain ;  this  was  admitted  to  be  true,  but  that  he  ought 

not  to  detain  any  Part,  for  if  he.  doth,  he  is  an  Executor  de  fon  tort,  and  may  be  charged 
as  fuch.     Cro.  Eliz.  472. 

4.  Feme  Covert  Executrix  made  a  fraudulent  Gift  of  the  Goods,  but  ftill  kept  the 
PofTeflion ;  afterwards  fhe  married,  and  died,  and  in  an  Aftion  brought  againft  the  Husband, 
he  pleaded  plene  adminiftravit ;  it  was  adjudged  againft  him,  becaufe  the  Gift  being  frau- 
dulent, the  Property  of  the  Goods  ftill  remained  in  the  Wife,  and  her  Husband  having 
paid  Legacies  fince  her  Death,  is  become  Executor  de  fon  tort,  and  chargeable  in  this  Aftion. 
Cro.  Eliz.  405.  IVilcocks  verfus  IVatfon. 

5.  It  hath  been  a  Queftion,  where  a  fubfequent  Adminiftration  is  granted  to  an  Exe- 
cutor de  fon  tort,  by  what  Name  he  fhall  be  fued ;  and  there  are  fome  Opinions,  that  he 
fhall  be  fued  as  Adminiftrator ;  but  the  better  Opinion  is,  that  fince  he  had  given  the 
Plaintiff  Advantage  to  fue  him  as  Executor  de  fon  tort,  he  fhall  not  by  his  own  Aft  purge 
that  tort,  and.  caufe  the  Plaintiff  to  fue  him  by  another  Name;  but  that  he  hath  his 
Eleftion  to  fue  him  by  either  name.  Godb.  217.  Bond  verfus  Green.  3  Leon.  198.  Cro.  Eliz. 
104.  Stubbs  verfus  Rightwife.  Cro.  Eliz.  810.  Bethell  verfus  Stanhope.  Owen  131.  S.  C.  2 
And.  112..  S.  C. 

6.  A  Man  took  PofTeflion  of  the  Inteftate's  Goods  wrongfully,  and  then  fold  them  to 

another,  and  afterwards  he  took  out  Adminiftration ;  and  adjudged,    that  the  Sale  was 

good  by  Relation ;  but  if  the  Inteftate  had  been  entituled  to  a  Leafe  for  Tears  in  Reverfon, 

and  an  Adminiftration  had  been  taken  out  by  an  Executor  de  fon  tort,  after  he  fold  fuch  a 

reverfionary  Intereft,  and  afterwards  he  fells  it  again  to  another ;  there  the  fecond  Vendee 

fhall  enjoy  it,  becaufe  there  cannot  be  an  Executor  de  fon  tort  of  a  Reverfon.     Moor  126. 

Kenrick  verfus  Barges. 
■< 
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7.  Judgment  was  obtained  againft  the  Teftator,  and  upon  a  Dcvajlavit  returned  againft 
his  Executor,  he  pleaded,  and  a  fpecial  Verdict  was  found  to  this  Effect,  That  the  Defen- 
dant was  made  Executor  by  the  Will  of  the  Teftator,  and  that  he  dwelt  in  the  fame  Houfe 
with  him ;  and  that  before  Probate  he  pofleffed  himfelf  of  the  Teftator's  Goods,  and  had 
them  appraifed,  and  put  into  an  Inventory ;  and  then  fold  Part,  and  paid  a  Debt  owing 
by  the  Teftator,  and  converted  the  Value  of  the  Reft  to  his  own  Ufe ;  that  afterwards 
he  refufed,  before  the  Ordinary,  to  prove  the  Will ;  whereupon  Adminiftration  was 
granted  to  the  Widow  of  the  Deceafed ;  and  the  Queftion  was,  whether  he  fhould  be 
charged  for  the  whole  perfonal  Eftate,  or  only  for  fo  much  as  he  converted  j  it  was  in- 
fifted,  that  he  mould  be  chargeable  only  for  what  he  converted  to  his  own  Ufe,  becaufe 
all  being  done  before  Probate,  he  is  Executor  de  fon  tort,  and  therefore  (hall  not  be  char- 
ged for  more  than  he  converted  ;  but  adjudged,  he  (hall  be  charged  for  the  whole,  becaufe 
he  was  made  Executor  by  the  Will,  and  in  fuch  Cafe  is  complete  Executor  before  Probate, 
as  to  every  Thing,  but  bringing  of  Actions ;  he  had  Pofleffion  of  all  the  Goods,  fome 
he  fold,  and  the  Reft  he  converted,  which  is  a  fufficient  Adminiftration ;  'tis  true,  the 
Jury  have  found  that  Adminiftration  was  granted  to  another,  upon  his  Refufal  to  prove 
the  Will,  and  that  he  delivered  the  Goods  over  to  the  Adminiftratrix ;  but  thefe  Things 
•will  not  difcharge  him,  becaufe  the  Refufal  was  fo  long  after  he  had  intermeddled  with 
the  Eftate,  and  the  Granting  Adminiftration  to  another,  is  void,  becaufe  the  Defendant  is 
rightful  Executor,  and  had  adminiftred ;  and  having  PofTeffion  of  all  the  Goods,  mall  not 
be  difcharged  by  delivering  ovdr  Part  to  another,  who  was  not  rightful  Adminiftratrix. 

1  Mod.  213.  Paxton  verfus  Bafeden. 

8.  In  the  Exchequer-Chamber  the  Cafe  was,  the  Plaintiff  declared  againft  the  Defen- 
dant, as  Executor  of  E.  N.  who  was  Executor  to  the  Debtor,  The  Defendant  pleaded, 
that  the  Debtor  died  inteftate,  and  that  Adminiftration  was  granted  to  R.  R.  and  traver- 
fed,  that  E.  N.  was  ever  Executor  to  the  Debtor ;  but  did  not  fay,  or  ever  adminiftred 
as  Executor,  the  Plaintiff  replies,  that  before  Adminiftration  was  granted  to  R.  R.  the 
faid  E.  N.  pofTefled  himfelf  of  divers  Goods  of  the  Debtor,  and  made  the  Defendant  his 
Executor  and  died,  $3c.  and  upon  a  Demurrer  to  this  Replication,  Judgment  was  given 
for  the  Plaintiff,  but  reverfed  in  the  Exchequer-Chamber,  becaufe  the  Defendant  was  an 
Executor  of  an  Executor  de  fon  tort,  who  is  not  liable  at  Law,  though  he  may  in  Equity. 

2  Mod.  293.  Anonitnus. 

5  Mod.  g.  Wafte  againft  the  Defendant,  as  Executor  of  Cook,  in  which  the  Plaintiff  declared 
*5°*  on  a  Lcafe  of  twenty  Tears  to  come  of  Cook,  and  that  after  his  Death  the  Defendant  entered 
and  committed  wafte ;  the  Defendant  pleaded  that  Cook  died  inteftate,  and  that  Admini- 
ftration was  not  granted  to  him,  (the  Defendant)  nor  the  Term  of  twenty  Years  affigned 
to  him,  &c.  the  Plaintiff  replied,  that  after  the  Death  of  Cook,  the  Defendant  entered 
and  committed  Wafte ;  and  upon  Demurrer  it  was  infifted  for  the  Defendant,  that  there 
could  not  be  an  Admintftrator  de  (on  tort  of  a  Term  for  Years,  becaufe  a  Man  cannot  ap- 
portion his  own  Wrong  j  therefore  he  who  enters  tortioufly,  is  a  Difleifor,  and  not  a 
Termor  j  but  adjudged,  that  here  being  a  lawful  Term  in  Being,  and  by  Confequence  he 
in  Reverfion  cannot  bring  an  Action  of  Trefpafs,  whilft  the  Term  is  in  Being ;  therefore 
'tis  reafonable  that  he  fhould  have  Remedy  upon  the  Contract  againft  him,  who  claims 
to  be  in  PoflefTion  by  the  Contract.     3  Lev.  35.  The  Mayor  of  Norwich  verfus  Johnfon. 

(L) 

cohere  tlje  Tort  te  purge*)  by  a  fubfcquent  a&ntinittratiotT,  tuyere  not5 
an&  bp  to&at  $ame  it  i$  to  be  fueo.   See  Antea.  (K)  7. 

1.  T  N  Debt  againft  the  Defendant  as  Executor  of  W.  R.  he  pleaded  that  W.  R.  died  inte- 
1  ftate,  and  that  certain  of  the  faid  Inteftate's  Goods  came  to  the  Hands  of  this  Defen- 
dant, and  that  afterwards  Adminiftration  was  granted  to  L.  R.  to  whom  he  delivered  the 
faid  Goods ;  adjudged,  that  if  the  Adminiftration  had  been  granted  to  the  Defendant 
Kimfelf,  it  would  not  have  purged  the  fort,  much  lefs  where  'tis  granted  to  another ;  for 
he  having  once  made  himfelf  liable  to  an  Action,  as  Executor  de  fon  tort,  he  fhall  never 
afterwards  difcharge  himfelf  by  Matter  ex  poft  faclo.  Hob.  49.  Kceble  verfus  Osba- 
fion.  1  Roll.  Abr.  919.  S.  C.  2  Vent.  179.  Pyne  verfus  IVoollard.  S.  P.  Cro.  Eliz.  365.  Brad- 
bury verfus  Reynell. 

2.  In  Debt  againft  an  Executor,  who  pleaded  that  the  fuppofed  Teftator  died  Inte- 
ftate, and  that  before  the  Action  brought,  Adminiftration  was  granted  to  E.  K.  &c.  the 
Plaintiff  replied,  that  IV.  K.  died  inteftate,  and  that  before  Adminiftration  was  granted  to 
the  faid  E.  K.  feveral  Goods  of  the  faid  Inteftate  came  to  the  Defendant's  Hands,  which  ( 
he  adminiftered,  feu  aliter  ad  ufum  fmtm  proprium  convertit ;  adjudged,  that  fince  the  De- 
fendant was  an  Executor  de  fon  tort,  before  the  Adminiftration  granted  to  E.  K.  that  the 
Plaintiff  had  a  Caufe  of  Adion  veiled  in  him,  which  fhall  not  be  devefted  in  a  fubfequent 

Adminiftration, 
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Adminiftration,  though  granted  before  the  Action  brought ;  and  the  rather,  becaufe  the 
Goods  wrongfully  taken  are  not  AfTets  in  the  Hands  of  the  Adminiftrator,  till  they  are 
converted  by  him.     Hob.  49. 

3.  The  Mother  pofTefTed  her  felf  of  the  Goods  of  the  Inteftate,  as  Executor  de  fon  tort*  , 
the  Son  afterwards  took  out  Adminiftration,  and  paid  the  Debts  as  far  as  the  perfonat 
Eflate  did  amount  unto,  being  to  the  Value  of  what  his  Mother  received,  and  of  all 
which  the  Inteftate  died  pofTefTed  of ;  then  one  of  the  Creditors  fued  the  Mother,  as  Exe- 
cutor de  [on  tort,  and  upon  plene  admmtjhavit  pleaded,  all  this  Matter  was  found  fpecially ; 
and  adjudged,  that  fhe  was  not  liable  to  the  Suit  of  the  Creditor,  becaufe  it  was  brought 
after  Adminiftration  granted  to  her  Son,  and  in  fuch  Cafe  fhe  is  chargeable  to  him,  and 
not  to  the  Creditor ;  for  if  fhe  fhould,  fhe  might  be  doubly  charged,  which  is  unreafon- 
alle,  efpecially  fipce  the  Adminiftrator  had  paid  to  the  Value  of  the  Eftate.  Cro.  Qar.  88. 
V/bitmore  verfus  Porter.  1  Vent.  349.  Contra  that  he  is  chargeable  to  the  Creditor. 

4.  The  Son,  who  was  an  Executor  de  fon  tort,  died  inteftate,  and  his  Mother  took  out 
Adminiftration,  and  afterwards  married ;  then  the  Husband  paid  the  Debts  of  the  firft 
Inteftate,  to  the  Value  of  what  the  Son  was  pofTefTed  as  Executor  de  fon  tort ;  adjudged, 
that  by  this  Adminiftration  of  the  Mother,  the  Tort  was  purged,  and  that  her  Husband 
might  plead  plene  adminiftravit  to  any  Action  brought  by  the  Creditors  of  the  firft  Inte- 
ftate ;  for  though  the  Executor  de  fon  tort  could  not  pay  himfelf,  yet  he  might  other 
Creditors  of  the  faid  Inteftate.  Sid.  76.  Baker  verfus  BerisforJ.  Raym.  58.  S.  C.  1  fcv. 
154.  S.  C.  Retainer  (A)  6.  (B)  6.  S.  C. 

(M) 

ll\t)tvz  \)t  ma?  main,  telicre  net  j  anD  lunat  %a$  ne  man  So,  anti  fe^a* 
not  j  ano  vul)at  picas  i)e  ma?  picaD. 

1.     A  N  Executor  de  fon  tort  pofTefTed  himfelf  of  the  Goods  of  the  Inteftate,  and  after? 

/~\  wards  Adminiftration  was  granted  to  him ;  adjudged,  that  in  fuch  Cafe,  he  may 
retain,  but  without  fuch  an  Adminiftration  he  cannot,  becaufe  he  did  not  corne  to  the 
PofTeffion  by  due  Courfe  of  Law,  but  by  his  own  wrongful  Act.  Cro.  Eliz.  630.  Iceland 
verfus  Coulter.  5  Rep.  30.  S.  P.  Moor  527.  S.  P.  1  Bfuivul.  103.  Alexander  verfus  Lamb, 
S.  P.  Telv.  137.  S.C. 

2.  Deht  againft  an  Executor  de  fon  tort,  upon  a  Contract  of  the  Inteftate,  the  Defen- 
dant pending  the  Action  adminiftred,  and  then  pleaded  that  the  Inteftate  owed  him  fifty 
Pounds  on  Bond,  and  that  he  had  adminiftred,  and  by  Virtue  thereof  did  retain  his 
Goods  to  the  Value  of  that  Debt ;  befides  which  he  had  nulla  bona  of  the  Inteftate,  and 
upon  a  Demurrer  to  this  Plea,  it  was  adjudged,  that  the  Plea  was  good  ;  becaufe  the 
Adminiftration,  though  granted  {pendente  lite')  purged  the  fort,  and  the  Defendant  fhall 
retain,  to  fatisfy  a  Debt  on  a  Bond,  before  he  fhall  be  obliged  to  pay  a  Debt  on  a  Con- 
trad:.     Stile  127.  IVilliamfon  verfus  Norwich.   1  Roll.  Abr.  923.  S,Q, 

3.  An  Executor  de  fon  tort  cannot  maintain  any  Action,  becaufe  he  cannot  produce  any  Goulds. 
Will  to  juftify  it,  and  he  will  be  feverely  punifhed  for  a  falfe  Plea,  as  if  he  pleads  ne  ll$> 
v.nques  Executor,    and  'tis  found  againft  him ;    for  in  fuch  Cafe  the  Execution  fhall  be 
awarded  for  the  whole  Debt,  xho'  he  medled  but  with  a  Thing  of  very  fmall  Value;  as  for 
Inftance,  he  was  charged  with  a  Debt  of  one  Hundred  Pounds,  when  he  pofTefTed  himfelf 

of  no  more  of  the  Inteftate's  Goods  than  a  Bible.     Noy  69.  Kitcbin  verfus  Dixon. 

4.  An  Executor  de  fon  tort  may  pay  any  of  the  Creditors  of  the  Inteftate,  but  cannot 
*  retain  for  a  Debr  due  to  himfelf;  and  he  fhall  be  allowed  all  fuch  Payments  which  a 
rightful  Executor  ought  to  have  paid,  if  there  had  been  one  appointed ;  'tis  true,  there 
can  be  no  Executor  de  fon  tort7  where  a  rightful  Executor  is  made ;  but  in  fuch  Cafe,  if 
the  Widow,  or  any  other  Perfon  payeth  thofe  Debts,  which  the  Executor  muft  have  paid, 
it  fhall  be  allowed  in  Equity.  2  Ch.  Rep.  33.  Ayrts  verfus  Ayres.  *  Moor  527.  Colter  verfu? 
Ireland.  S.  P. 

5.  The  Plaintiff  declared  againft  the  Defendant  as  Executor,  who  pleaded  that  Ur.  R. 
made  his  Will,  and  that  he,  (the  Defendant)  fufcepto  fuper  fe  onere  tfeftamenti  praa°,  did 
pay  feveral  Sums  due  on  Specialties,  and  that  there  was  fo  much  owing  by  the  Teftator 
to  his  (the  Defendant's)  Wife,  and  that  he  retained  fo  much  of  the  Teftator's  Goods  tg 
fatisfy  that  Debt,  and  that  he  had  no  other  AfTets ;  and  upon  Demurrer  to  this  Pjea,  it 
was  adjudged  ill,  becaufe  it  did  not  appear,  but  that  the  Defeodant  was  Executor  de  foil 
tort,  and  if  lo  he  cannot  retain ;  he  ftiould  have  entituled  himfelf  to  the  Executorfhip  ^ 
'tis  true,  the  PiaintifF  declared  againft  him  as  Executor,  but  than  will  not  majke  him  fc, 
1  Mod.  2p8.  Alkinfon  verfus  Rawfon, 
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6.  Debt  upon  Bond  agairtft  the  Defendant  as  Executrix  of  her  Husband,  fhe  pleaded 
that  he  died  Inteflafe,  and  "that  Adwinijlration  was  granted  to  her,  cv.jus  prcetextu  ftie  adrriini- 
fir'ed  the  Goods,  and  concluded  the  Plea  in  Bar  to  the  Action;  and  upon  Demurrer,  it 
was  infifted  for  the  Plaintiff,  that  the  Defendant  fhould  have  *  traverfed,  that  ihe  inter- 
11 5-  medled  with  the  Goods  before  Adminiftration  was  granted  to  her;  but  adjudged,  that  fuch 

*  -  Bulft.  a  *  Traverfe  had  been  ill,  becaufe  the  Plaintiff  had  not  alledged  that  fhe  did  intermeddle, 
jjo.  and  therefore  the  Defendant  ought  not  to  traverfe,  what  the  Plaintiff  had  not  alledged  ; 

'tis  true,  if  he  had  replied,  that  fhe  had  adminiftered  of  her  own  Wrong,  and  the  Defen- 
dant had  demurred,  fhe  had  confeffed  it  to  be  true  by  her  Demurrer,  and  then  the  Action 
had  been  well  brought  againft  her,  as  Executrix  de  fon  tort,  or  as  Administratrix,  tho' 
fhe  was  neither  at  that  Time,  but  had  obtained  Adminiftration  afterwards ;  but  by  this 
Plea  the  Defendant  allowed  that  fhe  was  chargeable  as  to  the  Right*  but  that  the  Plain- 
tiff had  charged  her  by  a  wrong  Name,  and  (hews  how,  viz.  as  Executrix*  when  he 
fhould  have  charged  her  as  Adminiftratrix.  $  Mod.  136,  145.  Bowers  verfus  Cook.  1  Salk, 
298.  S.  C.  by  the  Name  of  Pozvers  verfus  Gierke. 

(  N  ) 

Scti  on  si  fc?  ano  &$\inft  lylm,  gooo,  ano  not  gooo. 

1.  s~\,  AS  E  againft  the  Defendant  as  Executor  to  R.  B.  who  was  indebted  to  the  Plain- 
V-V  tiff,  and  that  in  Confideration  he  would  not  fue,  but  defer  the  Payment  till  Micha- 
elmas* he  would  pay  the  Debt;  the  Plaintiff  had  Judgment,  and  upon  a  Writ  of  Error 
brought,  it  was  affigned  for  Error,  that  the  Plaintiff  had  not  averred  the  Defendant  had 
Ajfets ;  but  adjudged,  that  fhall  be  prefumed.     9  Rep.  Bane's  Cafe. 

2.  The  Teftator  w 'as  .'tenant  for  Life,  Remainder  to  one  Scarles  in  Fee,  the  Teftator 
made  a  Leafe  for  fifteen  Years  to  Swann*  (the  Plaintiff)  and  afterwards  made  the  faid 
Scarles*  and  another  his  Executors,  and  died;  after  the  Death  of  the  Teftator,  Scarles 
entered,  and  avoided  this  Leafe  as  he  might  do  lawfully;  the  Teftator  who  made  it, 
having  only  an  Eftate  for  Life;  whereupon  Szz'ann,  (the  LefTee)  brought  an  Action  of 
Covenant  againft  the  Executors;  and  adjudged,  that  it  would  not  lie.  Moor  74.  Sivann 
verfus  Scarles  &  al\ 

3.  The  Widow,  who  was  Executrix  to  her  Husband,  brought  an  Indebitatus  Affnmpfit 
againft  the  Defendant  as  Executor,  upon  a  Promife  of  his  Teftator,  and  had  a  Verdict, 
and  Judgment  in  B.  R.  which  was  reverfed  upon  a  Writ  of  Error  in  the  Exchequer- 
Chamber,  and  afterwards  the  Widow  exhibited  a  Bill  in  Chancery  fuggefting  all  this 
Matter,  and  prayed  to  be  relieved ;  the  Defendant  demurred  to  the  Bill,  but  the  Demur- 
rer was  over-ruled ;  for  the  Lord  Keeper  made  no  Difference,  where  the  Party  feeks  for 
Relief,  either  after,  or  before  a  Judgment  given  againft  him  at  Law ;  and  faid,  that  by 
Advice  of  all  the  Judges,  he  had  allowed  Bills  for  Debts,  without  Speciality  brought 
againft  Executors,  with  an  Averment  that  they  had  Aflets.  Moor  556.  Majters  verfus 
Bards*  &  al\ 

„  Cro-  4.  Aflhiipfit  againft   an   Executor,  wherein  the  Plaintiff  declared,  that  the  Teftator,  in 

£Su  Confideration  of  three  Pounds  paid  to  him  by  the  Plaintiff,  had  promifed  to  deliver  tip 

f-'.cb  a  Bead,  in  which  the  Plaintiff  was  bound  to  him,  &c.  and  averred  that  he  paid  the 
three  Pounds,  and  that  the  Bond  was  not  delivered  up,  &c.  after  a  Verdict  for  the  Plain- 
tiff, it  was  objected  in  Arreft  of  Judgment,  that  an  AJfumpfa  would  not  lie  againft  an 
Executor  upon  a  collateral  Promife  of  the  Teftator  ;  but  adjudged,  that  it  would  ;  where- 
upon a  Writ  of  Error  was  brought  in  the  Exchequer-Chamber,  and  there  the  Judgment 
was  affirmed  ;  it  was  agreed  on  all  Sides,  that  it  would  upon  a  Contract  of  the  Teftator, 
and  the  Reafon  is  the  fame  upon  a  Promife,  where  he  had  received  a  valuable  Confidcra* 
tion.     Palm.  329.  Carter  verfus  Fojfet. 
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Cjttcuto^p  ®zMz. 

Of  a  Fee-fimplc  upon  a  Fee.  (A)  Term    limited   to  another,    upon    a 

Of  a  Term  for  Years  to  one,  after  a  |      Contingency.  (B) 

(A) 
£>£  e  fee-fimplc  Upon  a  fee*    ^Remainder.  (F)  \6. 


I 


Remainder  of  a  Fee  cannot  be  limited  by  the  Rules  of  Law  after  a  Fee-fim- 
ple,  becaufe  when  a  Man  hath  parted  with  his  whole  Eftate,  there  cannot 
/"**%  remain  any  Thing  for  him  to  difpofe ;  and  therefore,  Anno  28  H.  8.  where 
JH,  J&.  the  Devife  was  to  the  Prior  and  Convent  of  St.  Bartholomew,  and  his  Succef- 
fors,  paying  a  certain  Rent  to  the  Dean  and  Chapter  of  St.  Paul's,  and  if  they  fail  in  'Pay-' 
meat  thereof,  then  their  Eftate  fhall  ceafe,  and  the  Dean  and  Chapter,  and  their  Succejfors 
mail  have  it ;  this  was  adjudged  void  by  Baldwin  and  Fitzherbert,  who  were  reputed  the 
beft  Lawyers  of  that  Age,  becaufe  nothing  could  remain  to  the  Dean  and  Chapter,  and 
their  Succejfors,  when  the  whole  Eftate  in  the  Lands  was  given  before  to  the  Prior,  &c. 
and  his  Succeffors.     Dyer  33. 

2.  But  though  this  was  a  Rule  in  Law  at  that  Time,  and  all  Ages  paft,  yet  that  Rule 
hath  of  late  been  evaded,  by  diftinguifhing  between  an  abfolute  Fee-fimple,  and  a  Fee- 
fimple  which  depends  upon  a  Contingency ;  for  though  'tis  abfurd,  and  iu  pofiible  to  limit 
any  Remainder,  or  Refidue  of  an  Eftate  after  an  abfolute  Fee ;  yet  a  Fee  may  remain, 
and  arife  out  of  a  Fee  conditionally  limited,  that  is,  where  a  Man  devifeth  a  Fee-fimple 
to  one,  but  to  be  vefted  in  another  upon  a  Contingency ;  efpecially  where  fuch  a  Con- 
tingency may  happen  in  the  Courfe  of  a  few  Years,  or  in  the  Courfe  of  one  or  two 
Lives;  and  where  fuch  a  Remainder  is  limited  by  a  Will,  'tis  called  an  Executory 
Devife. 

3.  And  'tis  with  great  Reafon  that  Remainders  arifing  upon  fuch  a  Contingency,  are 
now  allowed,  even  after  a  Devife  of  the  Fee-fimple  it  felf;  for  it  ftands  upon  the  Reafon 
of  the  old  Law,  which  allows  favourable  Diftinctions  to  fupply  the  Intent  of  the  Tefta- 
tor,  that  being  always  to  be  obferved  in  Wills ;  and  where  there  is  fuch  an  executory 
Devife,  there  needs  not  any  particular  Eftate  to  fupport  it,  becaufe  the  Teftator  did 
not  part  with  his  whole  Eftate  in  the  firft  Limitation,  for  fomething  ftill  remained  in  him 
to  give,  which  accordingly  he  did  give  to  another,  but  upon  a  Contingency  which  might 
happen  upon  the  firft  Limitation ;  therefore,  becaufe  the  Perfon  who  is  to  take  upon 
fuch  a  Contingency,  hath  not  a  prefent,  but  a  future  Intereft,  his  Eftate  cannot  be  bar- 
red by  a  common  Recovery  3  and  that  which  remained  in  the  Teftator  to  give,  after  the 
firft  Fee  thus  limited  upon  a  Contingency,  fhall  defcend  after  his  Death  to  his  Heir,  till 
the  Contingency  happens. 

4.  The  firft  Remainder  which  was  allowed  to  be  good  by  a  Devife,  after  a  conditional  3  Leon, 
Fee-fimple  limited   before  in  the  f?.me  Will,  was  Anno  20  Eliz.  where  the  Devife  was  to  "• 
the  Son  and  his  Heirs,  and  if  he  die  before  twenty-four,  and  without  Heirs  of  his  Body,   Re-  ?  Lco" 
mainder  over:     Now  this  was  a  plain  Remainder  limited  after  a  Fee-fimple  to  the  Son,    *' '" 
but  not  upon  his  Dying  without  Heirs  of  his  Body  generally,    for  that  had  been  too  remote 

an  Expectancy,  but  it  was  upon  his  Dying  without  Heirs  of  his  Body,  before  he  was  twenty- 
four  Tears  old;  fo  that  it  being  a  Remainder  to  arife  upon  a  Contingency,  which  might 
happen  in  a  few  Years,  it  was  adjudged  good,  but  the  Son  living  many  Years  after  he 
was  twenty-four  Years  old,  this  Contingency  never  happened ;  and  therefore  it  was  ad- 
judged, he  had  an  Eftate  in  Fee,  and  not  in  Tail.  Dyer  124.  Hind  verfus  Lion.  1  Roll. 
Abr.  839.  S.C.  Cro.Car.  575.  London  Lord  Mayor  verfus  Alfori.  S.P.  Jones  452.  S.  C. 

5.  For  there  can  be  no  executory  Devife  of  a  Fee-fimple,  after  an  Eftate-Tail,  be- 
caufe that  would  tend  to  a  Perpetuity  ;  thei-efore  the  firft  Limitation  muft  always  be  in  Fee  ; 
as  for  Inftance,  the  Father  having  two  Daughters,  devifed  a  Houfe  to  the  eldeft  and  her 
Heirs,  and  another  Houfe  to  the  Toungeft  and  her  Heirs,  and  if  the  Toungeft  died  before  fix- 
teen,  living  the  Eldeft,  then  that  Houfe  to  the  Eldeft  and  her  Heirs  i  and  if  both  his 
Daughters  died  without  Iffue,  then  bpth  the  Houfes  to  his  Grandaughters  and  their  Heirs ; 
adjudged,  that  this  laft  Claufe,  viz.  If  both  his  Daughters  died  without  ffjhe-,  did  not  make 
crofs  Remainders  to  them  i.n  Tail  by  implication  j  but  that  each  of  them  had  a  Fee-fimple 
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conditionally,  immediately,  viz.  the  Eldeft  if  fhe  furvived,  her  Sifter  dying  before  fix- 
teen,  and  the  Youngeft  if' fhe  out-lived  that  Age;  that  the  Eftate-Tail  was  not  to  veft  in 
the  Eldeft,  but  upon  a  Contingency,  viz.  If  the  Youngeft  Daughter  had  died  before 
fixteen,  which  Contingency  never  happened,  becaufe  the  Youngeft  Daughter  out-lived 
that  Age,  and  then  this  Cafe  was  no  more  than  a  Devife  of  a  Houfe  to  the  youngeft 
Daughter  and  her  Heirs,  and  if  Jhe  die  before  fixteen,  living  the  Eldeft,  then  to  her  and 
her  Heirs,  which  is  a  Remainder  in  Fee  limited,  after  a  conditional  Fee,  and  good  by 
Way  of  executory  Devife.  Bier  330.  Clatche's  Cafe.  See  Poftea  pi'  10,  and  18. 
a  Roll  6-  And  f°  ic  was  adjudged  many  Years  afterwards,  viz.  The  Father  having  three  Sons, 

Rep.  1S1.  devifed  one  Houfe  to  his  eldeft  Son  and  bis  Heirs;  another  Houfe  to  the  next  Son  and 
S-  C.  his  Heirs,  and  another  to  the  youngeft  Son  and  his  Heirs ;  provided  if  all  my  Children 
die  without  Jffue  of  their  Bodies,  then  all  my  Houfes  fhall  be  to  Margery  and  her  Heirs  ; 
the  two  eldeft  Sons  died  without  Jffue ;  adjudged,  that  Margery  fhall  have  their  Houfes 
immediately,  becaufe  that  Claufe,  viz.  If  all  my  Children  die  without  IJftte  of  their  Bodies, 
did  not  make  crofs  Remainders  in  fail -to  them  by  Implication,  fo  as  to  entitle  them  to 
the  Houfes  of  each  other ;  becaufe  there  was  an  exprefs  Devife  in  Fee  given  to  each  of 
them  in  the  firft  Part  of  the  Will,  and  the  Devife  to  Margery  in  Fee  was  adjudged  to  be 
good,  becaufe  though  it  was  limited  after  a  Fee  to  the  Sons,  yet  it  was  not  to  arife  to 
her,  but  upon  the  Contingency  of  their  dying  without  IfTue  of  their  Bodies.  2  Cro.  655. 
Gilbert  verfus  Witty.  Poftea  Implication.  (A)  10.  S.  C.  See  Cro.  Eliz.  204.  F/cllock  verfus 
Hammond.  See  Tail  by  Devife.  (C)  3.  Hanchett  verfus  I'helivell. 
Moor  7-  But  this  Point  was  not  yet  fettled,  for  between  the  two  laft  Cafes  there  was  a  con- 

411.  S.  C.  trary  Judgment,  viz.  the  Father  devifed  his  Lands  to  his  Son  and  his  Heirs,  and  if  he 
die  -within  Age,  and  without  Jffiie,  Remainder  over ;  in  this  Cafe  they  rejected  the  Words, 
//  he  die  within  Age,  becaufe  they  would  not  allow  any  Remainder  to  depend  on  a  Fee- 
fimple,  though  it  was  to  arife  upon  the  Contingency  of  the  Son's  Dying  within  Age ;  and 
thofe  Words  being  rejected,  then  it  was  no  more  than  a  Devife  to  his  Son  and  his  Heirs, 
and  if  he  die  without  Jffue,  Remainder  over,  which  is  a  plain  Eftate-rail  in  the  Son ;  for 
the  Word  Jffue  fhews  what  Heirs  were  intended,  viz.  Heirs  of  his  Body  iffuing.  Cro.  Eliz. 
225.  Saul  verfus  Gerrard.  Tail  in  Wills.  (B)  3.  S.  C. 
^n      r  8.  Since  the  laft  mentioned  Cafe,  the  Devife  of  a  Fee-fimple  in  Remainder,  to  arife 

S.  J.  after  a  Fee-fimple  limited  to  another  upon  a  Contingency,  hath  been  adjudged  good 
by  many  folemn  Refolutions ;  as  for  Inftance,  the  Teftator  having  two  Sons,  and  one 
Daughter,  devifed  feveral  Legacies  to  his  youngeft  Son,  and  to  his  Daughter,  to  be  paid 
to  them  refpeclively  by  his  eldeft  Son ;  and  he  devifed  his  Lands  to  his  faid  eldeft  Son 
and  his  Heirs,  upon  Condition,  that  if  he  did  not  pay  the  Legacies  within  fuch  a  Time,  that 
then  the  Lands  fhould  remain  to  the  faid  Legatees  and  their  Heirs;  now  here  was  a  plain 
Remainder  in  Fee  limited  to  the  youngeft  Son  and  Daughter,  after  a  Fee  limited  to  the 
eldeft  Son  ;  but  it  being  upon  the  Contingency  of  the  eldeft  Son's  failing  in  Payment  of 
the  Legacies,  it  was  adjudged  good,  by  Way  of  executory  Devife  to  them.  Cro,  Eliz. 
S3 3.   Hainfworth  verfus  Pretty. 

0.  But  in  the  following  Cafe,  the  Law  was  fettled  in  this  Point,  viz.  the  Father  devi- 
Rcr>  1 96   ^"ec*  ^'s  Lands  to  his  youngeft  Son  and  his  Heirs,  and  if  he  died  without  Jffue,  living  the 
2l6.       '  eldeft  Son,   then  to  him  and  his  Heirs;  afterwards  the  youngeft  Son  imagining  that  he  had 
Rridg.i.    an    Eftate-tail,    by  thefe  Words,    if  be  died  without  Jffue,  fuffered  a  common  Recovery, 
Palm.       an(j  fold  the  Lands,  and  died  without  IfTue,  his  eldeft  Brother  being  ftill  living;    and  the 
I*Cro        Queftion  was,  whether  he  had  a  good  Title  or  not,  againft  the  Purchafer ;  and  adjudged 
yyo.  '       for  him,  that  he  had  a  good  Title,  beeaufe  the  youngeft  Son  had  neither  an  Eftate-tail, 
nor  an  abfolute  Fee-fimple,    but  a  conditional  Fee ;  for  the  Devife  to  him  and  bis  Heirs, 
and   if  he  die  without  Jffiie,    is  not  abfolute,    and  indefinite,  but  'tis  tied  up  to  a  Contin- 
gency of  his  dying  whilft  his  eldeft  Brother  was  living;  now  he  being  living  when  the 
youngeft  Brother  died,  the  Fee-fimple  determined  by  his  Death  without  IfTue,  and  im- 
mediately arifed  in  the  eldeft  Brother,  who  had  the  Remainder  in  Fee,  depending  upon 
the  Poffibility  that  he  might  be  alive  when  his  youngeft  Brother  died  without  IfTue,  which 
Remainder  did  not  depend  upon  any  particular  Limitation,  but  upon  a  collateral  Deter- 
mination of  the  Eftate  of  the  youngeft  Son  dying  without    IfTue  whilft  he  was  living ; 
and  becaufe  it  was  a  Remainder  not  in  Being  when  the  Recovery  was  fuffered,  nor  until 
the  faid  Contingency  did  happen,    therefore  it  could  not  be   barred  by  that  Recovery. 
Godb.  282.  Pell  verfus  Brown.  See  Releafe.  (A)  7.  Poftea  Recovery.  (B)  4.  S.  C. 

1  o.  Devife  to  7!  P.  and  his  Heirs,  and  if  he  die  without  Jffue,  living  W.  C.  or  if  he  die 
hefore  he  is  of  the  Age  of  twenty-otie  Tears,  Remainder  over  to  another  in  Fee;  adjudged, 
that  this  was  a  conditional  Fee  in  ST!  P.  immediately,  and  that  the  Words  if  he  die  with- 
out Jffue,  make  an  Eftate-tail,  if  he  had  gone  no  farther;  but  'tis  Dying  without  Jffue,  living 
IV.  C.  fo  that  though  it  was  an  Eftate-tail,  it  was  not  to  veft  in  T'.  P.  but  upon  that  Con- 
tingency ;  fo  that  there  is  plain  Difference,  where  the  Limitation  is  upon  a  Dying  without 
Jffue  generally,  and  a  Dying  without  IfTue  in  the  Life-time  of  another ;  for  in  the  firft  Cafe 
4  there 
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there  can  be  no  executory  Devife  after  an  Eftate-tail,  becaufe  that  would  tend  to  a  Perpe- 
tuity j  for  that  Contingency  is  too  remote,  where  a  Man  muft  expect  a  Fee  upon  ano- 
ther's Dying  without  Iffue  generally ;  but  Dying  without  Iffue,  living  another,  may  happen 
in  a  little  Time,  becaufe  it  depends  but  upon  one  Life;  and  therefore  a  Devife  of  a  Fee- 
fimple  to  one,  but  to  remain  to  another  upon  fuch  a  Contingency,  is  now  held  good,  by 
Way  of  executory  Devife,  but  not  upon  a  Dying  without  IJfue  generally ;  as  for  Inftance, 
the  Father  devifed  Lands  to  his  eldeft  Son  and  bis  Heirs,  and  other  Lands  to  hjs  young- 
eft  Son  and  his  Heirs,  and  that  if  either  of  them  died  without  Iffue,  the  Survivor  fhould 
be  Heir  to  the  other ;  adjudged,  this  was  an  Eftate-tail  in  them,  becaufe  'tis  limited  to 
them  upon  their  Dying  without  Ijfue  generally,  z  Cro.  695.  Chadock  verfus  Cowley.  See 
Antea  pi.  5.  and  poftea  pi.  18. 

11.  But  I  muft  leave  it  to  the  Reader  to  diftinguifh  between  the  three  following  Cafes,  '  Bl'!<*; 
viz.  the  Father  devifed  fome    Lands  to  John  his  eldeft  Son,    and  other  Lands   to  his 
fecond,  and  third  Sons  feverally,  (but  did  not  limit  for  what  Eftate)  and  if  any  of  them 

died,  (but  did  not  fay  without  IfTue)  *  the  furviving  JJjall  be  bis  Heir,  John  the  eldeft  Son  (  gn)ft 
had  Iffue  and  died;  adjudged,  that  the  Lands  devifed  to  him  mall  not  veft  in  the  other  <;,.  'Tis 
Sons  furviving,  by  Way  of  executory,  Devife,  becaufe  tho'  he  had  an  Eftate  for  Life  by  the  one  to 
Implication,  yet  that  Eftate  was  drowned  by  the  Defeent  of  the  Fee  to  him,  for  he  was  the  eldeft  he  f*  f 
Son  and  Heir  of  the  Teftator ;  fo  that  he  being  feized  of  an  abfolute  Fee  by  Defeent,  the  Re-  ^Tones' 
mairider  in  Fee,  which  was  to  veft  in  the  younger  Sons,  upon  the  Contingency  of  his  Dying  So. 
without  IfTue,  was  deftroyed ;  'tis  true,  this  was  contrary  to  the  Opinion  of  the  Chief  Which 
Tuftice  Flemming,  who  held,  that  the  Freehold  for  Life  was  not  fo  absolutely  drowned  in  Wwdt  do 
the  Inheritance  defcending  upon  John  the  eldeft  Son ;    but  that  it  might  revive  upon  his  "°f  '™fort 
Death,  and  fo  his  Part  remain  to  his  furviving  Brothers,  by  Way  of  executory  Devife,  taJ„S 
and  fo  it  was  adjudged  in  the  following  Cafe.     2  Cro.  260.  Wood  verfus  Ingerfole.  whether 

___  one),  or  hah 

of  his  furviving  Sow,  fl:onld  have  the  ■SI  are  of  him  rMjM  fad. 

12.  ff.  The  Father  devifed  Lands  to  his  eldeft  Son,  and  other  Lands  to  his  other  Chil-  z  Lev. 
dren  respectively,    (but  did  not  limit  for  what   Eftate)  and  if  either  of  my  Children  die,  2U- 
then  his  Part  Jhall  be  equally  divided  amongfl  them ;    afterwards  the  eldeft  Son  died,  &c. 

and  the  Queftion  was,  whether  his  Part  Ihould  go  to  his  Heir,  or  to  his  furviving  Bro- 
thers ;  it  was  infifted  for  his  Heir  at  Law,  that  it  ihould  go  to  him ;  for  though  there  was 
no  exprefs  Eftate  devifed  to  the  eldeft  Son,  nor  to  any  of  the  Children,  yet  they  had  all 
an  Eftate  for  Life  by  Implication,  which  Eftate  being  drowned  in  the  Defeent  of  the 
Fee-fimple  to  him  as  his  Heir  at  Law  to  the  Teftator,  he  then  became  feized  of  an  abfo- 
lute Eftate  in  Fee,  and  fo  his  Part  mail  delcend  to  his  Heir,  and  not  remain  to  his  furviving 
Brothers,  becaufe  the  Eftate  devifed  to  them  was  not  to  arife,  but  upon  the  Contingency 
of  their  eldeft  Brother's  Dying  without  Iffue,  which  Eftate  was  now  deftroyed  by  the 
Defeent  of  a  pure  and  abfolute  Eftate  in  Fee-fimple,  in  him ;  but  adjudged,  that  the 
eldeft  Son  had  a  Freehold  for  Life  by  Implication,  which  Freehold  was  not  fo  abfolutely 
drowned  in  the  Defeent  of  the  Inheritance  to  him,  but  that  it  might  revive  upon  his 
Death,  and  fo  his  Part  remain  to  be  equally  divided  amongft  the  younger  Children  for 
their  Lives,  by  Way  of  executory  Devife.  T.  Jones  19.  Forte fcue  verfus  Abbot.  Contra 
Wood  verfus  Ingerfole ;  but  agreeable  to  the  Opinion  of  Flemming  in  that  Cafe. 

13.  The  Father  devifed  Lands  to  Thomas  his  eldeft  Son  for  Life,  and  if  he  die  without  iLev.  n. 
Jffue  living  at  the  'Time  of  his  Deceafe,  then  to  Leonard  and  his  Heirs,    but  if  Thomas  have  S.  C. 
Iffue  living  at  the  Time  of  his  Death,  then  to  him  and  his  Heirs ;    Thomas  fuffered  a       y£'c. 
common  Recovery,  and  died  without  Iffue ;  it  was  then  infifted  on  the  Behalf  of  Leonard, 

that  his  eldeft  Brother  had  a  Fee-fimple  defcended  on  him,  as  Heir  at  Law  to  the  Tefta- 
tor their  Father,  by  which  his  Eftate  for  Life  was  drowned ;  and  if  fo,  then  though  he 
had  the  whole  Fee  vefted  in  him,  yet  it  being  limited  to  Leonard,  upon  his  eldeft  Brother's 
Dying  without  Iffue  living  at  the  Time  of  his  Death,  this  muft  be  an  executory  Devife  to 
Leonard,  and  by  Confequence  his  Eftate  in  Remainder  not  barred  by  this  Recovery ;  but 
adjudged,  that  Thomas  the  eldeft  Son  had  an  exprefs  Eftate  for  Life,  by  this  Will ;  and 
though  the  Reverfion  in  Fee  defcended  on  him  as  Heir  at  Law,  yet  that  did  not  deftroy 
the  exprefs  Eftate  for  Life,  againft  the  very  Words  and  Intent  of  the  Teftator,  but 
that  the  Eftate  for  Life  was  deftroyed  by  the  Recovery,  and  a  Fee  was  thereby  immedi- 
ately vefted  in  him,  fo  that  all  the  Remainders  were  deftroyed  by  this  Recovery.  Sid. 
47.  Plunkett  verfus  Holmes. 

14.  The  Cafe  laic  mentioned  differs  from  that  of  Pell  and  Brown,  antea  pi.  9.  only  in 
this,  viz.  there  the  Devife  was  to  the  youngeft  Brother  and  bis  Heirs,  which  is  an  Eftate 
in  Fee-jxhere  the  Devife  was  to  the  eldeft  for  Life,  but  in  both  Cafes  the  Devife  of  the 
Fee  over  to  the  other  Brother,  was  upon  the  Contingency,  that  the  firft  Devifee  muft  be 
dead,  without  Iffue  living  at  the  Time  of  his  Death;  and  yet  in  the  one  Cafe  it  was  ad- 
judged, that  the  Eftate  over  was  not  barred  by  a  common  Recovery,  and  in  the  other 
Cafe  that  it  was.     It  differs  likewife  from  the  Cafe  of  li'ood  and  Ingerfole,  antea  pl.it.  for 

2  their 
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their  the  Devife  was  to  the  eldeft  Son,  without  limiting  for  what  Eftate ;  and  fo  it  was  in 
Fortefctte  and  Abbot's  Cafe,  antca  pi.  12.  in  both  which  Cafes,  the  Devife  over  to  the 
younger  Sons  was  upon  the  Dying  only  of  the  eldeft,  not  faying  without  Ijfue  generally,  or 
without  IfTue,  living  the  yonngeft,  or  living  any  other  Per  fin  particularly  named  in  the  Will, 
and  in  both  thofe  Cafes  it  was  likewife  held,  that  the  eldeft  Son  had  an  Efiate  for  Life 
by  Implication,  and  that  each'  of  them  had  a  Fee-fimple  by  Defcent ;  and  that  in  the  one 
Cafe,  the  Eftate  for  Life  was  drowned  by  the  Defcent  of  the  Inheritance,  and  in  the  other 
Cafe^  that  it  ivas  not  fo  absolutely  drowned,  but  that  it  might  revive  again,  upon  the  Death 
of  the  eldeft ;  but  in  this  Cafe  of  Plnnkett  and  Holmes,  the  firft  Devife  to  the  eldeft  Son 
was  exprefly  for  Life,  and  the  Devife  of  the  Fee  over  to  the  youngeft,  was  upon  this 
Contingency,  that  the  eldeft  muft  die  without  Iffue  living  at  the  Time  of  his  Dcceafe ;  'tis 
true,  it  was  held,  that  in  this  Cafe  likewife  the  eldeft  Son  Jiad  a  Fee-fimple  oy 
Defcent,  but  that  the  exprefs  Eftate  for  Life  devifed  to  him,  was  not  deftroyed  by  the 
Reverfion  in  Fee  defcending  upon  him  as  Heir  at  Law,  which  is  contrary  to  Wood  and 
Inger file's  Cafe,  but  it  agrees  with  Forte  fine  and  Abbot's  Cafe  laft  mentioned. 

15.  But  notwithftanding  the  Refolutions  in  the  Cafes  before  mentioned,  it  was  not 
without  Difficulty  that  the  Law  was  fettled  in  this  Point,  that  a  Fee-fimple  might  arife 
to  one,  after  the  Determination  of  a  conditional  Fee  limited  to  another ;  for  in  Jays 
Cafe,  there  was  a  Devife  to  one  and  his  Heirs,  and  if  he  die,  living  his  Mother,  then  the 
Lands  mould  remain  to  <t.  P.  and  his  Heirs ;  the  Court  inclined  this  Remainder  was  void, 
becaufe  it  was  a  Limitation  of  a  Fee  upon  a  Fee ;  fo  that  in  this  Cafe,  they  did  not 
allow  the  Diftinchon  between  an  abfolute,  and  a  conditional  Fee.     Stile  258.  Jay  verfus 

Jay. 

16.  However  there  being  no  Judgment  given  in  this  laft  Cafe,  the  fucceeding  Judges 
R6a/j'c  gave  no  Regard  to  it,  for  afterwards  this  Cafe  happpened,  viz.  the  Teftator  devifed 
1  Lev.  '  Lands  to  the  Heirs  of  the  Body  of  a  Woman,  if  they  attain  the  Age  of  fourteen  Tears,  &c. 
135.         Remainder  over;    this  was  adjudged   an  executory  Devife  to  her  Child,  to  arife  to  him 

in  Remainder  upon  a  double  Contingency,  viz.  If  the  Woman  had  no  IfTue,  or  if  fhe 
had  IfTue,  and  they  did  not  attain  the  Age  of  fourteen  Years,  it  did  not  veft  as  a  Remain- 
der in  Tail  in  the  Woman,  though  in  Truth  fhe  had  an  Eftate  for  Life  before ;  for  it  was 
not  a  Remainder-joined  to  that  Eftate,  and  fo  to  veft  in  her  Life,  but  it  was  a  new  De- 
vife, to  take  Effect  after  her  Death.  Sid.  153.  Snow  verbis  Cutler.  Poftea  Infant.  (K)  8. 
S.C. 

17.  The  Teftator  devifed  the  Rents  and  Profits  of  his  Lands  to  one,  to  raife  Portions 
for  his  Daughters,  and  afterwards  to  his  Son  George,  and  if  it  happen  that  George 
and  the  Daughters  die  without  Ijfue  of  their  Bodies,  then  to  remain  to  William  Kofi  and  his 
Heirs ;  adjudged,  that  this  was  not  a  Devife  of  the  Lands  to  George  and  the  Daughters 
for  their  Lives  by  Implication,  with  the  refpechve  Inheritance  to  them  in  Tail ;  but  by  a 
Very  plain,  and  grammatical  Conftruchon  of  the  Words,  they  import  a  Defignation  only 
of  the  Time,  when  the  Lands  fhall  come  to  William  Kofi  and  his  Heirs,  i.  e.  when  George 
and  the  Daughters  die  without  IfTue,  and  not  before ;  fo  that  the  Intention  of  the  Te- 
ftator collected  out  of  the  Words,  is  thus,  viz.  I  leave  my  Lands  to  my  Son  George  and 
his  Heirs,  fo  long  as  he  and  his  Sifters,  or  any  Heirs  of  their  Bodies  are  living ;  or  thus, 
until  he,  and  his  Sifters  fhall  be  all  dead,  and  without  IfTue,  and  for  want  of  fuch  Heirs, . 
I  devife  the  fame  to  William  Kofi  and  his  Heirs.-    Vaugh.  159.  Gardner  verfus  Sheldon. 

18.  The  Father  devifed  his  Lands  to  his  Son  and  Heir,  and  if  he  die  before  twenty-one, 
and  without  Iffue  of  his  Body  then  living,  Remainder  over  to  another  ;  afterwards  he  being 
above  the  Age  of  twenty-one  Tears,  fold  the  Lands,  and  died  ;  adjudged,  that  the  Sale 
thereof  was  good,  becaufe  he  had  a  Fee-fimple  immediately,  and  the  Eftate-tail  was  never 
in  Being;  for  it  was  to  arife  upon  a  Contingency,  which,  (as  this  Cafe  is)  could  never 
happen,  viz.  It  was  to  arife  upon  the  Death  of  the  Son,  before  he  was  twenty-one  Tears 
old,  and  without  Iffue ;  now  he  could  never  die  before  he  was  twenty-one,  becaufe  he  fur- 
vived  that  Age.     Sid.  148.  Collenfin  verfus  Wright.     See  antea  pi.  5,  and  10. 

(B) 

fl>f  a  €etm  fo?  $?ear$  to  one,  after  a  Ccvm  linttteo  to  another,  upon  a 

^    Contingency. 

1.  '^v  TO  T  long  after  a  Fee-fimple  was  adjudged  to  arife  to  one,  after  a  Contingent  Fee 
JL^I  limited  to  another,  it  became  a  Queftion,  whether  a  Term  for  Years  might  be 
limited  in  the  fame  Manner,  and  it  was  objected,  that  it  could  not,  becaufe  it  being  no 
more  than  a  Chattel,  it  was  fo  poor  and  mean  an  Intereft,  that  it  could  not  be  limited 
over  in  Remainder;  for  by  the  Rules  of  Law,  the  Devife  of  a  Chattel  for  an  Hour,  is  a 
Devife  of  it  for  ever. 

2.  Now 
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Now  in  Anfwer  to  the  Poverty  and  Meanefs  of  a  chattel  Intereft,  'tis  certain,  there 
is  no  material  Difference  between  it  and  an  Inheritance,  in  Rcfpecfc  to  the  Owner  of  the 
Lands  himfelf,  but  only  in  Refped  of  the  Duration  of  his  Eftate ;  for  the  Proprietor  of 
a  Leafe  for  Years,  hath  as  abfolute  a  Power  over  it,  as  the  Owner  of  an  Inheritance  hath 
over  that  Eftate  ;  and  fince  great  Part  of  the  Lands  in  this  Nation  is  held  under  Leafes, 
it  feems  very  abfurd,  for  any  one  to  affirm  that  fuch  Leffees  cannot  provide  for  the  Con- 
tingencies of  their  Families,  becaufe  their  Eftates  and  Interefts  in  fuch  Lands,  are  account- 
ed poor  and  mean  in  Law,  being  compared  to  thofe,  who  hold  in  Fee-fimple  abfolutely; 

2.  'Tis  true,  this  Reafon  hath  prevailed,  for  formerly,  wherever  there  was  a  Devife  of 
a  Serm  of  Tears  to  one,  and  that  if  he  die,  living  another  Per/on,  (particularly  named  iii 
the  Will)  that  it  mould  remain  to  the  other  Perfon,  daring  the  Refidue  of  the  T'erm,  fuch 
a  Remainder  was  held  void.     Dyer  74. 

3.  But  about  the  Beginning  of  the  Reign  of  Queen  Eliz.  the  Judges  were  of  another 
Opinion  for  there  being  a  Devife  of  a  1  erm  for  Years  to  one,  for  fo  long  Time  as  be 
fhould  live,  Remainder  over  to  another ;  this  was  adjudged  good,  but  becaufe  of  the  diffe- 
rent Opinions,  the  Lord  Chief  Juftice  Dyer,  who  hath  reported  both  thefe  Cafes,  puts  a 
S^uotre  to  the  laft.     Dyer  277.  b. 

4.  Not  long  afterwards  the  Father  devifed  a  Term  for  Years  to  his  Son,  (then  an  In- 
fant) when  he  fi.ould  be  of  Age,  and  he  devifed  the  Occupation  and  Profits  of  the  Lands  to 
his  Wife  in  the  mean  Time,  and  made  her  fole  Executrix,  and  died  \  the  Widow  proved 
the  Will,  and  fold  the  Term,  and  afterwards  the  Son  came  of  -Age.  Dyer,  who  likewife 
reports  this  Cafe,  puts  another  %ncere  to  it,  viz.  What  Remedy  had  the  Son?  by  which 
it  feems  doubtful,  whether  he  had  any  Remedy ;  for  though  the  Term  was  devifed  to 
him,  yet  it  was  upon  this  Contingency,  that  he  mould  firft  be  of  Age,  and  the  Devife 
over  of  the  Occupation  and  Profits  to  the  Wife,  was  then  held  to  be  a  Devife  of  the  Land 
it  felf,  efpecially  fince  fhe  was  made  fole  Executrix.     Dyer  328.  b. 

5.  But  foon  after  the  laft  Cafe,  it  was  adjudged,  that  a  Remainder  of  a  Term  to  one, 
after  it  was  limited  to  another  for  Life,  was  good,  viz.  the  Teftator  being  poffeffed  of  a 
Term  for  fixty  Years,  devifed  that  his  Wife  fhould  have  all  his  Lands  in  Leafe,  for  fo 
many  Tears  as  fhe  floould  live,  and  that  after  her  Death,  the  Refidue  thereof  fhould  be  to 
his  Son,  and  his  Affignes,  and  made  her  fole  Executrix,  and  died  ;  this  Remainder  was 
adjudged  good  upon  this  Diftindion,  viz.  That  there  was  jus  poffeffwnis,  and  jus  proprie- 
tatis  of  a  Term  for  Years,  that  it  might  be  collected  out  of  the  Words  of  this  Will,  that 
the  Teftator  did  not  intend  the  abfolute  Property  of  it  to  his  Wife,  but  only  the  Poffeffmn 
for  fo  many  Years  as  fhe  fhould  live,  though  'tis  true,  there  was  a  Poflibility  fhe  might 
furvive  the  whole  Term,  but  that  'tis  plain  he  intended  the  Right  and  Property  of 
the  Refidue  of  the  Term  to  his  Son ;  and  this  my  Lord  Finch  tells  us,  in  the  Duke  of 
Norfolk's  Cafe,  was  the  firft  Time  that  an  executory  Remainder  of  a  Term  for  Years  was 
adjudged  good.     Dyer  358.  b.  8  Eliz.  Dyer  253.  See  4  Leon.  192. 

6.  Afterwards  fome  DiftindTions  were  made,  where  the  Devife  was  of  the  Occupation 
and  Profits  of  the  Land,  &c.  in  Leafe,  and  where  the  Devife  was  of  the  Leafe,  or  'Term  it 
felf;  as  for  Inftance,  The  Husband  being  poffeffed  of  a  Leafe  for  Years,  devifed  the  Oc- 
cupation of  the  Lands  to  his  Wife,  for  fo  many  Years  as  fije  fimuld  live,  the  Refidue  to  bis 
Son,  and  made  her  fole  Executrix,  and  died ;  the  Widow  fold  the  Leafe,  and  died ;  ad- 
judged, this  was  not  a  Devife  of  the  whole  Term  to  the  Wife,  for  fhe  had  it  only  condi- 
tionally, if  fhe  lived  fo  long  as  the  Term  continued,  and  her  Intereft  was  to  determine  upon 
her  Death,  fo  that  her  Sale  thereof  was  void  againft  her  Son,  becaufe  the  Remainder  was  to 
veft  in  him,  upon  the  Contingency  of  her  Dying  before  the  Term  expired ;  therefore  the 
Devife  to  him  fhall  be  expounded  to  precede  the  Devife  to  her,  that  both  may  ftand,  and 
the  rather,  becaufe  there  was  no  exprefs  Eftate  for  Life  devifed  to  her ;  for  if  it  had,  then  fhe 
would  have  a  Title  to  the  whole  Term,  becaufe  an  Eftate  for  Life,  is  in  Judgment  of  Lam  more 
valuable  than  an  Eftate  for  Tears.  Ploiu.  Com.  519.  IVelkden  verfus  Elkiiigton.  See  poftea  pi.  22. 

7.  Leffee  for  Years  devifed  all  his  Term  to  his  Son,  and  his  Will  was,  that  his  Wife 
fhould  have  the  Occupation  aid  Profits  of  the  Lands,  during  the  Minority  of  his  Son,  He. 
and  he  made  her  fole  Executrix,  and  died  j  afterwards  fhe  proved  the  Will,  then  fhe  fold 
the  Term,  and  died ;  adjudged,  that  this  Sale  was  void  againft  her  Son,  becaufe  it  fnall 
be  intended  that  the  Devife  to  the  Wife,  fhall  precede  the  Devife  to  the  Son,  though  it 
followed  in  WOrds,  and  then  fhe  will  not  have  the  whole  Term,  but  only  fo  much  thereof 
for  fo  long  Time  as  fhe  fhould  live,  before  her  Son  came  of  Age ;  and  that  the  Remain- 
der was  to  veft  in  him,  upon  the  Contingency  of  his  living  till  he  came  of  full  Age. 
Plow.  Com.  53.  Paramour  verfus  Tardley.  See  poftea  pi.  22. 

8.  The  Husband  being  poffeffed  of  a  Term  for  Years,  devifed  the  Leafe  it  felf  to  his 
Wife  for  her  Life,  and  after  her  Death  to  her  Children  unpreferred ;  it  was  infrfted  for  the 
Wife,  that  fhe  had  the  whole  Term,  for  this  was  not  like  either  of  the  Cafes  laft  men- 
tioned ;  it  was  not  like  the  firft,  for  that  was  a  Devife  of  the  Lands  to  the  Wife,  for  fo 
many  Years  as  fhe  fhould  live  ;  and  it  was  not  like  the  fecond,  for  that  was  a  Devife  of 
the  Profits  of  the  Lands  unto  the  Wife,  until  her  Son  came  of  Age  j  but  here  the  Devife  is-  of  • 
the  Leafe  it  felf,  and  the  Lands  are  not  mentioned  throughout  the  Will ;  but  adjudged,, 
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that  the  Wife  had  only  an  Eftate  for  fo  many  Years  of  the  Leafe  as  fhe  fhould  live, 
and  that  fo  much  as  remained  unexpired  at  her  Death,  was  to  veft  in  the  Children  upon 
the  Contingency  of  their  Living  at  that  Time,  i  And.  61.  Amiter  vcrfus  Ladington.  2  Leon. 
92.  S.C.  3  Leon.  89.  S.C  Gobi.  2.6.  S.C. 

9.  Devife  of  a  %erm  of  Tears  to  his  Wife,  and  to  his  Coufin  fbr  their  Lives,  and  after- 
wards that  the  Term  fhould  be  to  fuch  Perfons  as  fhould  remain  in  bis  Houfe  in  Normington 
at  the  itme  of  his  Deceafc ;  the  Coufin  died,  and  the  Wife  furvived  and  fold  the  Term, 
Juftice  Crook  tells  us,  that  the  Court  was  divided  in  Opinion,  whether  this  Remainder  of 
a  Term  for  Years  was  well  limited  or  not  after  an  Efiate  for  Life,  becaufe  it  was  con- 
tingent whether  any  Part  of  it  might  remain  after  the  Death  of  the  Wife,  for  fhe  might 
furvive  the  whole  Term,  and  therefore  fuch  a  Contingency  could  not  be  limited  in  Re- 
mainder ;  but  Serjeant  Rollc,  who  reports  the  fame  Cafe,  tells  us,  That  though  the 
Wife,  and  the  Coufin  had  the  whole  Term  .by  virtue  of  this  Devife,  and  fo  nothing  was 
left  to  fupport  any  Remainder  by  the  Rules  of  the  common  Law,  yet  this  Remainder  of 
the  Term  was  well  limited  by  Way  of  executory  Devife.  2  Cro.  198.  1  Roll.  Abr.  610. 
S.  C.  Moor  158.  Fo/er  verfus  Brown.  S.  P. 

10.  Leffee  for  Years  of  a  Farm  devifed,  the  Ufc  and  Occupation  thereof  to  his  Wife  for 
Life,  and  after  her  Deceafe  to  his  Son  Matthew  Manning,  for  the  Refidue  of  the  'term,  and 
made  her  fole  Executrix,  and  died  •  'tis  true,  one  Judge  was  of  Opinion,  that  the  Refidue 
of  the  Term  thus  devifed  to  the  Son  was  void,  becaufe  his  Mother  had  the  whole  by  the 
Devife  to  her  for  Life,  and  there  being  only  a  Poffibility  that  fhe  might  die  before  the  Term 
expired,  the  Refidue  could  not  be  devifed  over  to  another,  to  veft  in  him  upon  fuch  a  Pof- 
fibility ;  but  adjudged,  that  Matthew  Manning  the  Son  did  not  take  this  Term  by  Way  of 
Remainder,  but  by  Way  of  an  executory  Devife  to  him,  viz.  upon  the  Contingency  of 
his  Mother's  Death  within  the  Term ;  and  that  there  was  no  Difference  where  the  Devife 
is  of  the  Leafe  it  felf,  or  of  the  Land,  or  Farm  in  Leafe,  or  of  the  Ufc,  Occupation,  or  Profits 
of  the  Land,  for  the  Law  will  make  fuch  Conftrudtion  of  thofe  Words,  as  may  confift  with 
the   Intent  of  the  Teftator.  8  Rep.  94.  Matthew  Manning 'sCafe.  10  Lampett's  Cafe.  S.P. 

In  2  Cro.  'tis  faid  this  Point  had  been  often  controverted,  and  that  if  it  was  res  integra, 
it  would  be  hard  to  maintain  it,  but  being  often  adjudged,  the  Court  would  not  alter  it. 
Ray  in.  160. 

11.  So  where  the  Teftator  was  poflTefTed  of  a  long  Term  for  Years,  and  devifed  the 
fame  to  his  Wife  for  eighteen  Tears,  then  to  his  eldeft  Son  for  Life,  and  afterwards  to  the 
eldeft  Ijfue  Male  of  fuch  eldeft  Son  for  Life ;  the  Son  had  no  Iffue,  either  at  that  Time,  or 
at  the  Deatli  of  the  Teftator ;  adjudged,  that  if  he  had  left  any  iffue  Male,  fuch  Iffue 
fhould  have  the  Refidue  of  this  Term,  after  the  Expiration  of  the  eighteen  Years,  and 
the  Death  of  the  eldeft  Son  by  Way  of  executory  Devife ;  for  though  the  Devife  to  fuch 
Iffue  depended  upon  a  double  Contingency,  the  one  that  he  muft  be  living  when  the 
eighteen  Years  were  expired,  the  other  that  he  muft  be  likewife  living  at  the  Death  of 
the  eldeft  Son ;  yet  becaufe  thofe  were  Contingencies  which  might  happen  in  the  Courfe 
of  a  few  Years,  and  in  the  Courfe  of  one  Life  then  in  Being,  therefore  the  Remainder 
limited  to  fuch  Iffue  Male  is  good.  1  Roll.  Air.  612.  Cotton  verfus  Heath.  See  pofiea  pi. 
14.  Child  verfus  Bailie,  contra. 

12.  But  though  in  Matthew  Mannings  it  was  held,  that  there  was  no  Difference  be- 
tween the  Devife  of  the  Leafe  it  felf,  and  the  Lands  in  Leafe ;  yet  Anno  9  Jac.  it  was 
otherwife  adjudged,  for  the  Teftator  devifed  a  Term  for  Years  to  his  Wife  for  Life,  and 
afterwards  that  John  fhould  have  the  Occupation  of  it  as  long  as  he  had  any  Iffue,  and  if 
he  died  without  Iffue  unmarried,  then  Jafpcr  fhould  have  the  Occupation  of  it,  as  long  as  he 
had  any  Ijfue  of  his  Body,  and  if  he  died  without  Iffue  unmarried,  Remainder  over,  <3c. 
they  both  died  without  Iflue  and  unmarried ;  adjudged,  that  this  Devife  of  the  Remain- 
der of  the  Term  over  was  good,  becaufe  it  was  of  the  Occupation  of  the  Term,  and  not 
of  the  Term  it  felf.     2  Bulft.  28.  Rbctorick  verfus  Chappell.     1  Roll.  Rep.  356.  S.  C 

13.  The  Teftator  being  poffeffed  of  an  Houfe  for  a  long  Term  of  Years,  devifed  the 
Houfe  to  his  Father  for  Life,  Remainder  to  his  Sifter,  and  the  Heirs  of  her  Body,  and 
made  his  Father  Executor,  and  died  ;  the  Father  entered,  and  the  Sifter  relcafed  unto  him 
all  her  Right,  &c.  it  was  infifted  that  this  Releafe  was  void,  becaufe  the  Sifter  had  neither 
any  Right  in  Poffeffion,  or  Reverfion  ;  'tis  plain  fhe  had  no  prefent  Right,  becaufe  it  was 
limited  to  the  Father  for  Life,  and  fhe  could  have  none  in  Reverfion,  becaufe  in  Judg- 
ment of  Law,  that  Eftate  for  Life  is  more  valuable  than  any  Eftate  for  Years,  and  by 
Confequence,  by  the  Devife  of  the  Houfe  to  him  for  Life,  he  had  the  whole  Term  veft- 
ed  in  him ;  but  upon  the  moft  favourable  Conftruction  of  the  Words,  fhe  could  have  a 
Title  to  it  only  for  fo  many  Years,  which  might  happen  to  be  in  Being  after  the  Death 
of  the  Father,  which  being  only  a  bare  Contingency,  cannot  be  releafed  ;  but  adjudged, 
that  a  Right,  which  was  to  veft  not  only  upon  a  ncccjfary,  but  a  common  Contingency,  and  in  fo 
fhort  a  Time,  as  after  one  Life  might  be  releafed,  now  in  this  Cafe,  the  Right  of  the 
Sifter  was  to  arife  upon  a  neceffary  Contingency,  becaufe  'tis  certain  that  the  Father  muft 
die,  and  as  it  is  certain,  fo  it  is  common  for  Men  to  die ;  therefore  in  Point  of  Law,  the 
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Sifter  had  an  immediate  and  prefenc  Right  to  fuch  a  contingent  Eftate,  though  it  was  not 
to  take  Effect  in  Pofleflion  till  the  Contingency  happened :  for  it  cannot  be  denied,  but: 
contingent  Titlee  are  good  Titles  in  Law.  10  Rep.  46.  Lampett's  Cafe,  poftea  Releafe.  (A) 

1.  £  a 

14.  But  this  next  Cafe  is  contrary  to  many  of  the  former,  and  almoft  to  all  the  latter  Re-   -  r0!1. 
folutions,  viz.  The  Teftator  being  poffefled  of  a  Term  for  feventy-fix  Years,  deviled  it  to  Rep.isj» 
his  Wife  for  Life,  and  after  her  Deceafe  to  William  and  his  A£>gns,  for  all  the  reft  of  the  Palm- 48* 
Term,  provided  if  IVilliam  die  without  Iffue  then  livings  that  Thomas  Heath  fhould  have  it;  Y?}\ 
the  Teftator  died,  and  afterwards  William  died  without  Iffue,  and  fhomas  Heath  furvived  :  , ,-.'  s?c? 
adjudged,  that  this  Devife  of  the  Remainder  of  the  Term  to  him  was  void,  becaufe  the  This  Cafe 
whole  Term  was  vefted  in  IVilliam  the  fir  ft  Devi  fee,  for  it  was  devifed  to  him  and  his  Af-  ^iedt<>m 
Jigns,  which  Word  gave  him  a  Power  over  the  whole :   Befides,  this  Remainder  of  the  LamT"^ 
Term  to  Thomas  Heath-,    depended  upon  two  Contingencies,  or  Foffibilities;  for  the  Term  Archer 's 
was  not  to  veft  in  William,  till  after  the  Death  of  the  Wife  of  the  Teftator,  fhe  having  an  Cafe.    \ 
exprefs  Eftate  for  Life  by  the  Will ;    and  it  was  poffible  that  fhe  might  have  furvived  the  salM2*- 
whole  Term,  and  it  was  not  to  veft  in  Thomas  Heath,  till  after  the  Death  of  William  -with-  f^W/** 
out  Iffue  then  living;  which  is  fo  remote  a  Poflibility,  that  the  Law  will  not  allow  it  mould  {X)  ». 
be  expected,  becaufe  an  Eftate-tail  may  continue  for  ever;  for  which  Reafon  a  Reverfion 

in  Fee,  expectant  upon  an  Eftate-tail,  is  of  fo  little  Value,  that  it  is  not  AfTets  in  the 
Hands  of  the  Heir  at  Law,  and  much  lefs  a  Reverfion,  or  Remainder  of  a  Term  for 
Years,  which  is  no  more  than  a  Chattel  after  an  Eftate-tail ;  fo  that  here  being  one  Con- 
tingency limited  upon  another,  and  the  laft  fo  very  remote ;  this  Remainder  to  Thomas 
Heath  muft  be  void  for  that  Reafon;  'tis  true,  if  the  Devife  had  been  to  William  for  Life, 
and  if  he  die  without  Iffne  living  Thomas,  Remainder  to  the  faid  Thomas,  this  Remainder 
even  of  a  Term  for  Years  had  been  good,  becaufe  the  Words,  if  he  die  without  Iffne,  do  not 
make  an  abfolute  Eftate-tail,  for  they  are  tied  up  to  a  Contingency  of  his  dying,  $Bc.  in  the 
Life-time  of  Thomas,  which  might  poffibly  be,  and  within  the  Term ;  and  a  Poflibility 
which  is  fo  near  as  the  Death  of  one  Man,  may  reafonably  be  expected;  but  where  the 
Devife  is  of  a  Term  for  Years  to  one,  and  the  Heirs  of  his  Body,  and  if  he  die  without 
Iffne  generally,  without  faying  living  another  Remainder  over,  this  Remainder  is  void,  be- 
caufe the  firft  Limitation  to  the  Heirs  of  the  Body,  is  a  Difpofition  of  the  whole  Term,  for 
in  Probability  it  may  be  for  ever;  and  'tis  the  fame  Thing  as  where  the  Limitation  is  (as 
in  this  Cafe)  to  a  Man  and  his  Affigns,  and  if  he  die  without  Iffue  then  living,  Remainder 
over ;  for  this  is  to  entail  a  Term  for  Years,  which  Entail  may  endure  for  ever,  and  in 
the  fame  Manner  as  this  Remainder  is  limited  to  Thomas  Heath,  it  may  be  limited  over  in 
Remainder  to  twenty  more,  none  of  which  can  be  barred  by  a  common  Recovery,  be-  - 
caufe  they  are  not  vefted  immediately  in  Pofleflion,  but  are  to  arife  upon  Contingencies, 
and  this  would  tend  to  a  Perpetuity  which  the  Law  will  not  endure.  2  Cro.  459.  *  Child  *  This 
verfus    Bailie,  where   the  Cafe  of  f  "John fan  and  Lewknor  is  mentioned.  See  ante  a 'pi.  11.  Cafe  denU 

Cottori  verfus  Heath  contra.  See  poftea  pi.  16.  cW  t0  &« 

Law,  in 

1  Salk.  225.  f  1  Roll.  Rep.  356.  S.O 

15.  In  the  following  Cafe  there  was  a  contrary  Refolution  to  the  laft  Cafe,  viz.  The  Te- 
ftator being  poffefled  of  a  long  Term  for  Years,  devifed  the  Truft  thereof  to  his  Father  for  60 
Years  if  he  lived  fo  long  ;  the  like  Devife  to  the  Mother,  and  after  the  Death  of  the  Survivor' 
of  them,  then  to  "John  their  eldeft  Son,  and  his  Executors,  if  he  furvived  his  Father  and 
Mother;  and  if  he  died  in  their  Life-time  leaving  Iffue,  then  to  fuch  Iflue ;  but  if  without 
iffue,  then  to  Edward,  and  the  Heirs  of  his  Body,  Remainder  over  to  another  in  Tail ;  John 
died  inteftate  and  without  Iffue,  in  the  Life-time  both  of  his  Father  and  Mother;  and 
Edward  likewife  died  inteftate,  and  without  Iffue,  afterwards  his  Wife  adminiftred  to  him, 
and  Nicholas  adminiftred  to  John,  and  which  of  thefe  Adminiftrators  had  the  better  Title, 
was  the  Queftion  in  Chancery ;  it  was  decreed  againft  the  Adminiftrator  of  John,  becaufe 
the  Remainder  to  him  depended  upon  the  Contingency  of  his  furviving  his  Father  and 
Mother,  but  he  dying  in  their  Life-time,  that  Contingency  never  happened,  and  fo  no- 
thing was  vefted  in  him,  and  by  Confequence  his  Adminiftratrix  could  have  no  Right; 
but  that  the  Remainder  over  to  Edward  was  good,  for  though  it  depended  on  a  double 
Contingency,  of  his  furviving  both  his  Father  and  Mother,  yet  fince  that  might  happen  in 
the  Courfe  of  two  Lives  then  in  Being,  and  both  wearing  together,  thefe  were  fuch  fhorc 
Contingencies,  that  they  might  be  very  well  expected ;  and  it  afterwards  happening  that 
Edward  furvived  both  his  Father  and  Mother,  this  Remainder  vefted  in  him,  and  there- 
fore his  Adminiftrator  had  a  good  Title :  My  Lord  Chancellor  Finch,  who  made  this 
Decree,  tells  us,  that  he  had  feen  the  Record  of  Child  and  Bailfs  Cafe3  by  which  it  ap- 
peared, that  after  the  Limitation  of  the  Remainder  to  Thomas  Heath,  upon  the  Death  of 
William  without  Iffne  then  living ,  the  Teftator  had  farther  devifed  the  Remainder  to  a 
Daughter,  upon  the  Death  of  Thomas  without  Iffue  then  living,  which  is  a  very  plain  Af- 
fectation of  a  Perpetuity  ;  befides  the  Will  was  made  Anno  10  Eliz.  and  the  Wife  to  whom 
the  Term  was  devifed  for  her  Life,  enjoyed  it  fourteen  Years,  and  then  fhe  affigned  her 
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Intereft  to  William,  who  was  the  next  in  Remainder,  and  he  enjoyed  it  feven  Years ,  and 
then  he  re-afligned  it  to  the  Wife?  who  enjoyed  it  fifteen  Years  longer,  then  (he  died,  and 
her  Afligns  held  it  fourteen  Years  after  her  Death  j  by  which  it  appeared  that  fbomas,  or 
any  Claiming  under  him,  had  not  made  any  Demand  in  the  Space  of  fifty  Years,  and  the 
Term  being  renewed  within  that  Time,  upon  a  valuable  Fine  paid  to  him  who  had  the 
Inheritance;  and  there  having  been  feveral  Alienations  made  of  it  for  other  valuable  Con- 
federations, 'tis  probable  that  for  fome,  or  all  of  thefe  Reafons,  the  Court  inclined  againft 
the  Title  of  Thomas,  who  had  fuffered  fo  many  Alienations  without  making  an  Claim. 
I  food  verfus  Sanders,  i  Cb.  Rep. 

1 6.  The  Teftator  being  pofTefTed  of  a  long  Leafe,  devifed  that  his  Brother  Chrifiopber 
mould  have  the  Ufe  and  Occupation  of  it  for  Life,  &c.  afterwards  to  the  cldeft  Son  of  Chri- 
ffopher  for  Life ;  and  after  fuch  Son  dying  without  Heir  Male  of  his  Body,  then  to  Simon 
for  Life,  afterwards  to  bis  cldeft  Son  for  Life,  and  after  fuch  Son  dying  without  Heir  Male  of 
bis  Body,  Remainder  over,  &c.  and  he  made  Chrifiopber  and  Simon  his  Executors,  and 
died ;  afterwards  Chrifiopber  died  without  Heir  Male,  and  Simon  furvived,  who  had  Iflue 
Edward  and  John,  and  he  devifed  all  his  Goods  and  Chattels  to  Edward,  and  made  him 
fole  Executor,  and  died  ;  afterwards  Edward  made  Francis  his  Executor,  and  died  without 
Iffue  Male ;  and  it  was  held,  that  he  had  a  good  Title  to  the  Refidue  of  this  Term, 
againft  the  Title  of  John,  the  youngeji  Son  of  Simon,  becaufe  neither  he,  or  Simon  his  Fa- 
ther, could  have  any  Title  till  after  the  Death  of  Chriftopher,  and  bis  Son  dying  without 
Ijfue  Male  of  his  Body,  which  by  Intendment  of  Law,  is  a  Limitation  of  a  Perpetuity ;  nei- 
ther could  he  have  any  Title  till  after  the  Death  of  Edward  his  elder  Brother,  dying  with- 
out Heir  Male  of  his  Body,  which  is  another  Limitation  of  a  Perpetuity ;  and  'tis  plainly 
againft  the  Law,  to  limit  a  Term  for  Years  in  Remainder,  which  was  not  to  veft  till  af- 
ter a  double  Contingency,  and  both  fo  very  remote,  as  after  the  Death  of  the  eldeft  Sons 
of  Chrifiopber  and  Simon,  both  dying  without  Heirs  Males  of  their  refpeiJive  Bodies ;  for  even 
to  limit  a  Term  after  one  Man  dying  without  Ijfue,  is  againft  Law;  'tis  true,  this  Cafe 
Was  not  folemnly  adjudged,  but  Serjeant  Rolls,  who  was  of  Counfel  for  the  Defendant, 
who  was  the  Executor  of  Edward  the  elder  Brother,  tells  us,  that  there  was  a  Rule  for 
Judgment  for  his  Client,  but  that  at  the  Importunity  of  the  Plaintiff's  Counfel,  there 
was  another  Day  appointed  to  argue  this  Cafe  in  the  following  Term,  but  before  that 
Time  the  Parties  agreed,  and  fo  there  is  no  Judgment  entered ;  and  this  may  be  the  Rea- 
fon,  why  the  Lord  Chancellor  Finch  tells  us,  that  Child  and  Bailie  ftood  fingle,  and  there 
was  the  like  Judgment  as  in  that  Cafe.  Cro.  Car.  230.  Sanders  verfus  Cornitb.  1  Roll.  Abr. 
612.  S.  C  See  antea  pi.  14. 
W.Jones  17-  So  where  the  Teftator  being  pofTeffed  of  a  long  Term  for  Years,  devifed  it  to  his 
1 5-  cited.  Executor  for  feven  Tears,  part  of  the  faid  Term,  and  afterwards  to  Thomas,  and  the  Heirs 
Males  of  bis  Body,  and  if  he  dies  without  Heirs  Males,  Remainder  over,  &c.  adjudged, 
that  the  Limitation  of  this  Term  in  Remainder  over  was  void,  becaufe  it  was  not  to  veft 
in  the  Remainder  Man,  till  after  the  Death  of  Thomas  without  Heirs  Males,  which  is  too 
remote  an  Expectation,  and  therefore  Thomas  is  entituled  to  the  Refidue  of  the  Term, 
and  by  Confequence  may  difpofe  it  to  whom  he  pleafes  ;  and  if  he  die  making  any  Dif- 
pofition,  it  fhall  go  to  his  Executor,  or  Adminiftrator;  for  thofe  fubfequent  Words,  If  he 
die  without  Heirs  Males,  do  not  make  an  Eftate-tail  of  a  Term  for  Years,  becaufe  the  firffc 
Limitation  was  to  him,  and  the  Heirs  Males  of  his  Body,  though  the  firft  Limitation  in 
moft  of  the  Cafes  before  mentioned  was  for  Life.  1  Roll.  Abr.  611.  Leventborp  verfus 
Afhbj. 

18.  So  a  Devife  of  a  Term  to  IV.  for  ninety  Years,  if  he  lived  fo  long,  Remainder  to 
the  Heirs  Males  of  his  Body,  Remainder  to  G.  the  Brother  of  IV.  for  ninety  Years,  if  he 
lived  fo  long,  Remainder  to  the  Heirs  Males  of  his  Body,  Remainder  over,  &c.  adjudged, 
that  thefe  Remainders  were  all  void,  and  that  the  whole  Term  was  vefted  in  IV.  the  firft 
Devifee,  becaufe  in  this  Cafe,  the  Word  Heirs  was  a  Word  of  Limitation,  and  not  of 
P  ur  chafe ;  for  it  was  of  a  Term  of  Years  which  doth  not  defcend  to  the  Heirs.  Sid.  37. 
Grigg  verfus  Hopkins. 
Sid.  459,  19.  So  where  the  Teftator  devifed  a  Term  for  Years  to  his  Wife  for  Life,  and  after  her 
Deceafe  to  Nicholas  for  Lift,  and  if  he  die  without  Ijfue  of  his  Body,  Remainder  to  Bamaby, 
&c.  now  her  being  an  exprefs  Eftate  devifed  to  Nicholas  for  Life,  it  was  infilled  that  the 
-  Remainder  over  to  Bamaby  was  good,  by  Way  of  executory  Devife,  and  that  it  ihould 
veft  in  him  upon  the  Contingency  of  the  Death  of  Nicholas  without  Ijfue  of  his  Body  at  the 
'Time  of  bis  Death ;  but  adjudged,  that  this  Remainder  to  Bamaby  was  void,  becaufe  the 
Limitation  to  Nicholas  was  in  Effect,  as  if  it  had  been  to  him  and  the  Heirs  of  his  Body  at 
any  Time,  Remainder  over,  which  had  been  utterly  void,  becaufe  the  Law  will  not  pre- 
fume,  that  any  Term  for  Years  can  fubfift  fo  long  as  a  Man  may  have  Heirs  of  his  Body, 
which  poflibly  may  be  for  ever.  1  Mod.  50.  Love  verfus  Windham.  'Tis  reported  likewife, 
I  Vent.  79.  1  Lev.  290.  But  they  leave  out  the  Word  Body. 

20.  So  where  the  Teftator  was  poffeffed  of  a  long  Term  for  Years,  which  he  devifed 
to  his  Wife  for  Life,  Remainder  to  certain  Truftees  for  bis  Son  for  Life,  Remainder  in 
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Truft  for  the  Heirs  of  the  Body  of  the  Soil,  Remainder  to  the  Right  Heirs  of  the  Son,  and 
made  his  Wife  file  Executrix,  and  died ;  adjudged,  that  the  Wife  mall  have  the  whole 
Term  as  Executrix,  and  the  Remainders  were  all  void,     i  Lev.  25.  Garret  verfus  Lifter. 

21.  The  Father  devifed  a  Term  for  Years  to  his  Son  John,  and  if  he  died  unmarried 
and  without  Iffv.e,  then  to  his  Daughters,^  &c.  and  that  if  John  be  married  and  have  no 
JJfue,  then  after  the  Death  of  the  Wife  of  the  Teftator,  to  his  Daughters,  &c.  afterwards 
John  died  without  Ijfue ;  adjudged,  that  this  Remainder  of  the  Term  to  the  Daughters 
was  void,  becaufe  it  was  not  to  veft  in  them  till  after  the  Death  of  their  Brother  John 
■without  Ijfue ;  'tis  true,  fuch  a  Remainder  hath  prevailed  in  the  Cafe  of  an  Inheritance,  for 
fo  is  the  Cafe  of  Pell  verfus  Brown,  but  never  yet  in  the  Cafe  of  a  Term  for  Years.  3 
Lev.  22.  Gibbons  verfus  Somers.     See  Remainder.  (A)  7. 

22.  The  Husband  devifed  a  Leaj'c  for  Tears  to  his  Wife  fir  Life,  and  after  her  Deceafe  Goc|b  l6 
to  her  Children  unpre fined ;  thofe  who  argued  for  the  Title  of  the  Wife  to  the  whole  'Term,  -  Leon. ' 
diftinguifhed  this  Cafe  from  that  of  Welkdcn  and  Elkingtcn,  where  the  Devife  was,  that 
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the  Wife  mould  have  the  Land  it  felf  in  Leafe,  for  lb  many  Years  as  (he  mould  live,  and  *  Leon> 
from  the  Cafe  of  Paramour  and  Tardley,  where  the  Devife  was,  that  the  Wife  mould  have  b 
the  Profits  of  the  Land  till  her  Son  came  of  Age ;  but  in  this  Cafe  the  Lands  are  not  men- 
tioned, but  only  the  Leafe  was  devifed ;  yet  it  was  adjudged,  that  the  Wife  had  only  an 
Eftate  for  fo  many  Years  as  fhe  mould  live;  'tis  true,  me  might  have  furvived  the  Term,  1 
but  it  being  contingent  whether  fhe  lived  fo  long  or  not,  therefore  fo  much  of  the  Leafe  as  was 
unexpired  at  her  Death,  mall  remain  to  her  Children  unpreferred  upon  that  Contingency. 
1  And.   61.  Amner  verfus  Lodington.  Cro.  Eliz.  S.  C.  antea  Defcription.    (C)  4.  S.  C.  See 
ante  a  pi.  6,  7. 

23.  'Tis  true,  there  was  a  contrary  Refolution  formerly,  as  where  the  Devife  was  of  1  Eulft. 
a  Term  for  Years  to  his  Wife  fir  Life,  and  after  her  Death  to  John,  and  the  Heirs  of  his  19l- 
Body,  the   Wife  entered  and    enjoyed    the    Lands,     and    afterwards  John  died  in  her  4  Leon. 
Life-time;  it  was  adjudged,  that  his  Executor  had  no  Title  to  the  Refidue  of  this  Term,  '*'' 
after  the  Death  of  the  Wife,  becaufe  John  himfelf  had  only  a  contingent  Inter  eft  in  fo 
much  thereof,  as  might  happen  to  remain  at  her  Death ;  for  poffibly  me  might  have  fur- 
vived the  whole  Term,  and  he  dying  before  that  Contingency  happened,  his  Executor  can 

have  no  Title,  becaufe  he  had  none  himfelf.     Moor  831.  Price  verfus  Almory.    See  poftea 
pi.  26. 

24.  But  foon  afterwards  it  was  adjudged,  as  before  in  the  Cafe  of  Amner  and  Lodington,  Godb. 
viz.  The  Husband   being  poffeffed  of  a  Term  for  Years,  devifed  it  to  his  Wife  fir  Life,  166. 
Remainder  to  Thomas  and  Lucy,    if  they  have  no  Ilfue  Male,  and  if  they  have  any  Ijfue  5  Built. 
Male,  then  to  be  referved  for  their  Benefit ;  they  afterwards  had  Iffue  Male,  then  Thomas  ?  X 
died  ;  adjudged,  that  the  Remainder  of  this  Term  was  well  limited  to  the  Ijfue  Male;  for  ,04. 
by  the  Devife  of  it  to  the  Wife  for  Life,  me  had  not  the  whole  Term  verted   in  her,   but  1  Roll, 
only  if  fhe  lived  fo  long,    and  the  PoJJibility  of  fo  much  thereof  as  might  remain  at  her  Rep.;  18. 
Death,  was  well  limited  to  'Thomas  and  Lucy ;  and  likewife  another  Poffibility  after  that,  F 
was.    to  their  Iffue  Male,  if  they  fhould  have  any.     Moor  846.  Blandfird  verfus  Blandford. 
Poftea  Implication.  5.  S.  C. 

25.  And  in  the  very  next  Year  after  the  Judgment  in  the  Cafe  laft  mentioned,  that 
Cafe  of  Price  and  Almory  was  denied  to  be  Law,  viz.  the  Teftator  being  poffeffed  of  a 
long  Term  for  Years,  devifed  the  Benefit  thereof  to  his  Wife  for  fix  Tears,  the  Refidue  to 
John  if  he  comes  home,  but  if  he  did  not  come  within  fix  Tears,  then  William  mould  have  it 
till  John  came  home  ;  the  Teftator  died,  then  William  devifed  the  Term  to  Hefter,  and 
made  her  fole  Executrix,  and  died  within  the  fix  Years ;  adjugded,  that  there  being  an 
exprefs  Devife  to  the  Wife  for  fix  Years  certain,  the  Refidue  to  William  was  not  contin- 
gent, but  an  Intercft  after  the  fix  Years  expired  ;  but  if  it  fhould  be  admitted  to  be! 
a  contingent  Intereft  in  him,  yet  'tis  fuch  a  Contingency,  that  the  Term  might 
have  vefted  in  him,  if  he  had  lived  after  the  Expiration  of  the  fix  Years,  and  if  fo,  it  fhall 
go  to  his  Executrix ;  'tis  thus  reported  by  Juftice  Croke,  and  by  Serjeant  Rollc,  in  the  firft 
Part  of  his  Abridgment ;  'tis  true,  in  the  fecond  Part  he  reports  it  otherwife,  for  there 
he  tells  us,  that  it  was  a  mere  Contingency  in  William,  and  he  could  not  have  the  Term, 
unlefs  he  had  out-lived  the  fix  Years,  and  John  had  not  come. ..home  within,  that  time ;  for1 
nothing  could  be  vefted  in  him  'till  then,  and  by  Confequence  nothing  in  his  Executrix. 
2  Cro.  509.  Sheriff  verfus  Wrotbam.  1  Roll.  Abr.  916.  S.  C.  2  Roll.  Abr.  48.  S.  C.  See  3 
Leon.  195. 

26.  The  Teftator  being  poffeffed  of  a  Term  for  two  Thoufand  Years,  devifed  it  to  his 
Wife  fir  Life,  Remainder  to  W.  R.  in  Tail,  and  made  his  Wife  Executrix,  and  died  ;  he 
in  Remainder  granted  the  Lands  to  B.  B.  for  the  Term  of  one  Thoufand  five  Hundred 
Years ;  the  Widow  Executrix  married  the  Defendant  and  affented  to  the  Legacy ;  the 
Queftion  was,  whether  he  in  Remainder  could  difpofe  this  Eftate,  during  the  Life  of  the 
Tenant  for  Life;  and  adjudged  he  could  not,  becaufe  it  was  but  a  Poffibility.  Sid.  188. 
Cookes  verfus  Bellamy.  See  Price  verfus  Almory. 

3  27.  In 
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27.  In  a  fpecial  Verdict  in  Ejectment,  the  Cafe  was,  the  Teftator  had  a  Sifter  former- 
ly married  to  one  Smith,  by  whom  fhe  had  IfTue  Aiignjiin  Smith,  (the  LeiTor  of  the  Plain- 
tiff) and  by  a  fecond  Husband  fhe  had  IfTue  Benjamin,  and  Mary  Wharton  the  now  De- 
fendant ;  the  Teftator  devifed  his  Lands  to  his  Sifter,  until  her  Son  Benjamin  fhould  be 
twenty-one  Years  of  Age,  and  afterwards  to  Benjamin  and  his  Heirs,  and  if  he  die  before 
twenty-one,  then  to  the  Heirs  of  the  Body  of  Robert  Wharton,  and  to  their  Heirs  for 
ever.  The  Teftator  died,  and  Benjamin  died  before  twenty-one,  his  Father  Robert  being 
living,  then  Robert  died ;  and  the  Queftion  was,  whether  Augujlin  Smith,  as  Heir  to  the 
Sifter,  who  was  Heir  to  the  Teftator,  fhall  have  the  Lands,  or  Mary  Wharton,  as  Heir  to 
her  Brother  Benjamin,  or  as  Heir  of  the  Body  of  Robert  Wharton  ;  it  was  infilled,  that  Au- 
gufiin Smith  fhould  have  the  Lands,  becaufe  no  Eftate  in  Fee  vefted  in  Benjamin,  he  dying 
before  twenty-one,  and  by  Confequence  the  Fee-fimple  fhall  defctnd  to  the  Heir  of  the 
Teftator,  fed  per  Cur,  a  Fee  did  veft  in  Benjamin  prefently,  and  he  dying  without 
IfTue,  Mary  his  Sifter  is  his  Heir  at  Law,  and  the  Fee  fhall  defcend  to  her;  but  if 
not  as  Heir  at  Law ,  yet  fhe  may  take  by  Way  of  executory  Devife,  as  Heir  of  the 
Body  of  her  Father  ;  'tis  true,  this  fhe  could  not  do  whilft  he  was  living,  becaufe  nemo  eji 
hceres  viventis,  but  fhe  may  after  his  Death,  as  Heir  of  his  Body  ;  and  the  Sifter  of  the 
Teftator  who  was  the  general  Heir,  had  only  an  Eftate  for  Years,  till  Benjamin  fhould  or 
might  be  of  Age.     2  Mod.  290.  Baylor  verfus  Biddall.  See  Borafton's  Cafe. 

28.  In  a  fpecial  Verdict  in  Ejectment,  the  Cafe  was,  Robert  Edge  being  feized  in  Fee, 
devifed  to  Truftees  for  eleven  lears,  then  to  the  firft  Son  of  W.  R.  and  the  Heirs  Males  of 
his  Body,  fo  to  the  fecond,  and  third  Son  in  Tail,  provided  they  take  on  them  his  Surname, 
which  if  they  refute,  or  die  without  Iffue,  then  he  devifed  his  Lands  to  the  firft  Son  of  T. 
S.  in  Tail,  with  the  like  Provifo ;  and  if  they  refufe,  &c.  then  to  the  Right  Heirs  of 
the  Teftator ;  W.  R.  had  no  Son  at  the  'Time  of  the  Devife,  and  died  without  IfTue ;  T.  S. 
had  a  Son  at  the  Time  of  the  Devife,  who  took  upon  him  the  Sirname  of  the  Teftator; 
adjudged,  that  the  Devife  to  the  firft  Son  of  W.  R.  was  not  a  contingent  Remainder,  but 
an  executory  Devife,  becaufe  the  Frecedent  Eftate  was  for  Years,  which  cannot  iupport  a 
Remainder ;  neither  can  it  be  limited  after  a  Fee,  becaufe  after  fuch  a  Difpofition,  nothing 
remains  to  difpofe ;  then  admitting  it  to  be  an  executory  Devife,  'tis  void,  for  all  fuch 
Devifes  are  either  prefent,  or  future ;  if  prefent,  the  Party  muft  be  in  Being,  and  capa- 
ble to  take  at  the  'lime  of  the  Devife,  which  was  not  this  Cafe,  becaufe  /,'•'.  R.  had  no 
Son  living  at  that  Time,  fo  that  this  is  a  prefent  Devife,  and  not  like  the  Cafe  of  an  Infant 
in  ventre  fa  mere,  becaufe  there  the  Teftator  takes  Notice  that  the  Devifee  is  in  his  Mother's 
Womb,  and  therefore  he  muft  intend  a  future  Devife  to  him,  or  her,  and  being  a  prefent 
Devife,  and  no  Body  capable  to  take  it,  muft  therefore  be  void ;  but  admitting  it  to  be  a 
future  executory  Devife,  'tis  likewife  void,  becaufe  it  muft  arife  within  the  Compafs  of 
one  Life  :  there  are  three  Sorts  of  executory  Eftates,  one  is  where  the  Teftator  Parts 
with  the  whole  Fee-fimple,  but  qualifies  it  upon  fome  Contingency,  and  limits  another 
Fee  upon  that  Contingency,  which  is  altogether  new  in  Law;  as  in  Pell  and  Brown 's  Cafe; 
the  fecond  is,  where  the  Teftator  devifes  a  future  Eftate  to  arife  upon  a  Contingency, 
but  retains  the  Fee-fimple  at  prefent ;  a  third  Sort  is  of  a  Term  for  Years,  which  is  well 
fettled  in  Matthew  Mannings  Cafe,  and  the  Boundary  of  thefe  executory  Devifes,  is  not 
extended  beyond  one  Life,  or  Lives.     1  Salk.  229.  Scatterwood  verfus  Edge. 


CiCpoftttOtt  Of  IUOJ130- 

Of  Expedition  of  Words.  (A)  |  Of  Expofition  of  Sentences,   and  Statu- 

I      tes.  (C) 


(A) 

£>f  CcpoCition  of  mo?D£, 

i-  f""|  p"^  H  E  King  made  a  Leafe  of  the  Site  of  an  Abby  in  thefe  Words,  Necnoii 
omncs  Terras,  prata  &  pafturas  infra fcripf  cum  pertinen',  viz.  fuch  a  Clofe,  and 
fo  named  feveral  Clofes ;  adjudged,  that  the  Viz.  fhall  relate  only  to  the 
Clofes,  and  not  to  omnes  Terras,    belonging  to  the  Abby ;    for  by  the  Viz. 

nothing  fhall  pafs  but  the  particular  Clofes  named  after  it.     6  Ed.  6.  Dyer  77. 

3  2.  Demife 


T 
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2.  Demife  and  Grant  of  a  Farm,  and  all  Timber-Trees,  excepting  all  great  Oakes  grow- 
ing in  a  certain  Clofe,  habendum  for  twenty-one  Years  rendring  Rent ;  the  Chief  Juftice 
Dyer  held,  that  by  the  Force  of  the  Word  Grant,  the  Leffee  might  fell  all  the  Timber 
Trees  not  excepted ;  but  the  other  three  Judges  were  againft  him,  becaufe  by  that  Word 
they  were  not  fevered  from  the  Inheritance.  Hill.  23.  Eliz.  Dyer  374..  11  Rep.  43.  Li- 
ford's  Cafe.  S.  P. 

3.  The  Word  Grant,  where  'tis  placed  amongft  other  Words  of  Demife,  or  give,  &c. 
fhall  not  enure  to  pafs  a  Property,  or  Intereft  in  the  Thing  demifed,  but  the  Grantee 
fhall  have  it  only  by  Way  of  Demife.     35.  H.  8.  Dyer  56. 

4.  Three  Jointenants  in  Fee,  and  by  Indenture  tripartite  they  covenanted  and 
granted  to  three  others  &  utrique  eorum,  to  make  an  AfTurance  j  it  was  adjudged,  that  the 
Word  utrique  is  the  fame  as  cuilibet.  Dyer  327.  and  'tis  the  fame  as  alter.  16  Eliz.  Dyer 
338.  Cook's  Cafe. 

5.  Three  were  indicted  upon  the  Statute,  23  Eliz.  of  Recufancy,  for  not  coming  to 
Church,  and  the  Words  were  thus,  (lit  nee  eorum  uterque  came  to  any  Parifh  Church  -, 
it  was  objected,  that  the  Word  uterque  refers  only  to  one,  and  for  that  Reafon  the  Indict- 
ment muft  be  incertain,  the  Grammarians  were  of  that  Opinion,  but  the  Court  adjudged 
otherwife ;  viz.  that  uterque  fignified  the  fame  as  quilibet.  1  Leon.  244.  Sheldon 's  Cafe. 
See  Cro.  Eliz.  443. 

6.  Debt  upon  a  Bond  for  Performance  of  an  Award,  fo  as  it  may  be  made  and  deliver-  Cro.Elis. 
ed  utrique  partium,  &c.  the  Defendant  pleaded  the  Award  was  delivered  to  one  only ;  ad-  ^5-  s,Ct 
judged,  that  the  Word  utrique  fhall  be  taken  collective  in  this  Cafe,  becaufe  all  the  Parties  6°^\c, 
are  within  the  Danger  of  the  Bond,  and  therefore  'tis  Reafon  that  the  Award  fhould  be 
delivered  to  all ;  but  fometimes  the  Word  uterque  is  taken  difcretivc,  according  to  the  fubject 
Matter.  5  Rep.  103.  Hungate's  Cafe. 

*i.  The  Leffor  demifed  one  Acre  to  A.  another  Acre  to  B.  and  another  Acre  to  C  and 
covenanted  with  them  £3  quolibet  eorum,  that  he  is  Owner  of  the  Land  3  adjudged,  that 
the  Covenant  is  feveral,  but  if  he  had  leafed  the  three  Acres  to  them  jointly,  then  the 
Words  cum  quolibet  eorum  had  been  void,  becaufe  a  Thing  cannot  be  made  firft,  joint,  and 
afterwards  feveral ;  likewife  adjudged,  that  an  Intereft  cannot  be  granted  jointly  and  feve- 
rally,  as  if  a  Man  make  a  Leafe  for  Years  to  two  jointly  and  feverally,  the  Word  [eve- 
rally  is  void,  but  a  Power  or  Authority  may  be  made  to  two  jointly  and  feverally.  5  Rep. 
19.  Slingsby's  Czk. 

8.  The  Matter  and  Owners  of  a  Ship  made  an  Indenture  on  the  one  Part,  and  feveral 
Merchants  on  the  other  Part,  in  which  the  Merchants  covenanted  feparatim,  that  one 
fhould  pay  three  Pounds,  another  five  Pounds,  &c.  and  for  the  Performance  thereof  qui- 
libet mercator  obliged  himfelf,  &c.  adjudged,  that  the  Word  feparatim  made  the  Cove- 
nants feveral.     5  Rep.  23.  Matthew fon's  Cafe. 

9.  There  was  a  Leafe  of  an  Houfe  by  the  Words  Demife  and  Grant,  which  Words 
imply  a  Covenant  in  Law,  for  quiet  Enjoyment ;  and  there  was  an  exprefs  Covenant, 
that  the  Leffee  Jlmdd  quietly   enjoy   without  Eviction  by  the  Leffor,  or  any  claiming  under 

him,  and  a  Bond  for  Performance  of  Covenants,  &c.  the  Leffee  affigned  his  Term,  and  Cro.Eliz. 
a  Stranger  entered  on  the  Affignee,    and  recovered ;  and  the  Leffee  brought  an  Action  885.  S.C. 
of  Debt  on  the  Bond  againft  the  Leffor,  who  pleaded  Performance  of  all  Covenants,  &c.  Moor 
but  that  muft  be  intended  of  all  exprefs  Covenants  in  the  Leafe,  and  not  of  the  Covenant,    42* 
in  Law,  for  that  implied  quiet  Enjoiment  againft  all  Men  ;  but  here  the  exprefs  Covenant, 
being  made    by  the  mutual   Affent   of  the  Parties,    did  qualify  the  Generality  of  the 
Covenant  in  Law,  and  reftrained  it,    fo  as  not  to  extend  any  farther  than  the  exprefs 
Covenant,   but  it  is  not  fo  in  the  Cafe  of  an  exprefs  Warranty,  and  a  Warranty  in  Law  j 
as  for  Inftance,    if  a  Man  make  a  Feoffment  by  the  Word  Dedi,  that  Word  implies  i 
Warranty  in  Law,  and  if  there  is  likewife  an  exprefs  Warranty  in  the  Deed,  the  Feoffee 
may  make  Ufe  of  either  at  his  Election,    but  if  he  affign  his  Eftate,  the  Affignee  fhall 
not  vouch,  &c.     4  Rep.  80.    Nokes's  Cafe.   5  Rep.  16.  in  Spencer's  Cafe.   9  Eliz.   Dyer 
257.  S.  P. 

1  o.  My  Lord  Hobart  hath  left  us  a  learned  Expofition  upon  the  Word  Scilicet,  he  tells 
us,  that  'tis  not  a  direct  and  feparate  Claufe,  nor  a  direct  and  entire  Claufe,  but  inter 
media ;  neither  is  it  a  fubftantive  Claufe  Of  it  felf,  for  one  cannot  begin  a  Sentence  with 
it,  'tis  rather  claufula  ancillaris,  a  Kind  of  Handmaid  to  ufher  in  a  Sentence  of  another, 
and  to  particularize  that  which  was  too  general  before,  or  to  diftribute  that  which  was  in 
grofs,  or  to  captain  what  was  doubtful  and  obfeure,  and  it  muft  either  increafe,  or 
diminifh,  for  it  gives  nothing  of  it  felf;  as  for  Inftance,  B.  G.  having  White,  Black,  and 
Green  Acre  in  Reading,  granted  all  his  Lands  in  Reading,  viz.  White  Acre,  and  Black 
Acre,  in  this  Cafe  Green  Acre  paffes  likewife,  and  yet  a  Viz.  will  make  a  Reftriction, 
where  the  precedent  Words  are  not  very  exprefs,    but  fo  indifferent  that  they  may  be 

reftrained, 
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reftrained,  though  they  might  be  taken  in  a  larger  Senfe,  if  the  Viz.  had  not  been ;  as 
where  one  granted  ten  Pounds  Rent  out  of  his  Manor  of  it.  viz.  for  the  Grantee  to 
receive  forty  Shillings  of  one  Tenant,  thirty  Shillings  of  another,  and  fo  until  he  receive 
the  ten  Pounds ;  adjudged,  that  the  Viz.  made  thefe  feveral  Grants  of  feveral  Rents, 
which  would  have  been  an  entire  Grant  of  t>ne  Rent  of  ten  Pounds  out  of  the  Manor, 
if  it  had  not  been  for  the  Viz.  but  if  the  particular  Rents  granted,  and  to  be  paid  by  the 
feveral  Tenants  had  not  amounted  to  ten  Pounds,  then  the  Viz.  fhould  be  rejected  as  void, 
and  the  Grant  preceding  it  (hould  take  Place,  fo  that  the  Grantee  fhould  have  tert 
Pounds  Rent  ifluing  out  of  the  Demefnes  of  the  whole  Manor.  Hob.  168, 174.  Stukely 
verfus  Boteler.  Moor  880.  S.  C. 

11.  The  Word  Scilicet  in  a  Declaration  fhall  not  make  any  Alteration  of  that  which 
went  before,  as  in  Trover  the  Plaintiff  declared  that  he  was  poffefTed  of  the  Goods,  1  Jan. 
IS  Jac.  and  that  he  pofiea  fcilicet,  1  May,  in  the  Tear  afore  faid  loft  them,  now  'tis  im- 
portable that  thofe  two  Words  fhould  ftand  together  and  be  true,  for  though  he  might 
lofe  them  after  the  firft  Day  of  January,  Anno  15  Jac.  yet  it  could  not  be  on  the  firft  Day 
of  May  in  that  Tear ;  and  therefore  the  Poftea  fnall  ftand,  and  the  Viz.  which  ufhers  in 
that  Claufe  fhall  be  rejected.  Popb.  201,  204.  Defmond  verfus  Johnfon,  vouched  in  Dickar 
verfus  Mor land's  Cafe.  Latch.  205.  Palm.  508.  S.  C.  2  Cro.  96.  Adams  verfus  Goofe.  S.  P. 
Set  Ej cffinent.  (C)  6.  Hardres  $■  Jones  verfus  Williams.  S.P. 

12.  Three  Plaintiffs  joined  in  an  A&ion  and  had  Judgment,  the  Defendant  brought  a 
Writ  of  Error,  and  afligned  for  Error,  that  one  of  them  was  dead  tempore  judicii  redditii 
the  other  two  faid  that  their  Companion  was  alive  tempore  judicii  redditi,  viz.  Nov.  24; 
adjudged,  that  the  Viz.  was  void,  and  that  the  Iffue  fhould  ftand,  whether  he  be  alive  at 
the  Time  of  the  Judgment  given.     Baskervile  verfus  Henjhaw.  2  Bulft.  26. 

13.  A  Prior  being  feized  of  feveral  Houfes,  with  the  Affent  of  his  Convent  made  a 
Leafe  of  them  for  Years,  rendring  the  yearly  Rent  for  the  whole  5  /.  1  o  s.  1 1  d.  viz.  for 
one  Houfe  3  /.  11^.  for  another  Houfe  1  /.  and  for  the  other  Houfes  feveral  Rents, 
amounting  to  the  Refidue  of  the  faid  Sum,  upon  Condition  that  if  the  faid  Sum  of  5  /. 
1  o  s.  nd.  fhould  be  Arrear  in  Part,  or  in  all,  £$c.  that  then  the  Prior  and  his  SuccefTors 
might  re-enter ;  afterwards  the  Priory  came  to  the  King  by  Surrender,  who  by  Letters 
Patents  granted  one  of  the  Houfes  to  W.  R.  for  Years,  the  Reverfion  to  another  in  Fee, 
and  it  was  found  by  Inquifition,  that  Parcel  of  the  faid  Rent  of  $1.  10  s.  lid.  was  Ar- 
rear ;  adjudged  this  was  one  intire  Leafe,  one  intire  Rent,  and  one  intire  Refervation, 
and  that  the  Viz.  made  no  Severance.     5  Rep.  55.  Knight's  Cafe. 

14.  Two  were  bound  in  a  Bond  vcl  uterque  eoncm,  the  Action  was  brought  againft  one, 
it  was  objected,  that  tho'  the  Bond  was  executed  by  both,  yet  by  the  fubfequent  Words  in 
the  Disjunctive,  one  of  them  was  to  be  difcharged,  but  it  not  apppearing  which  of  them 
it  fhould  be,  therefore  the  Bond  muft  be  void ;  but  adjudged,  that  the  Obligee  might  fue 
either  of  them,  and  the  Words  vel  and  &  are  all  one.  2  Cro.  322.  Hawkinfon  verfus 
Sandilands. 

15.  And  yet  in  fome  Cafes  the  Scilicet,  which  introduces  a  Subfequent,  fhall  not 
be  rejected,  as  in  Trefpafs  for  beating  his  Servant,  the  Action  was  brought  in  Hilary-form, 
i%Jac.  and  the  Battery  was  fuppofed  to  be  20  Martii,  17  Jac.  and  theLofsof  the  Service 
was  alledged  to  be  per  magnum  tempus,  viz.  a  prad'  20  Martii,  17  Jac.  ufque  1  Martii  fol- 
lowing, which  muft  be  to  the  firft  of  March,  18  Jac.  and  that  was  after  the  Action 
brought,  for  the  Action  was  commenced  in  Hillary-Term  before ;  and  therefore  Damages 
being  given  for  what  appeared  to  be  done  after  the  Declaration,  it  was  held  ill,  and  that 
the  Scilicet  was  material  for  what  came  after  it.     2  Cro.  618.  Hanbury  verfus  Ireland. 

16.  The  Obligor  was  bound,  that  if  B.  G.  an  Apprentice  fhould  wafte,  or  confume 
any  of  his  Mafter's  Goods,  and  that  being  duly  proved  by  the  ConfeJJion  of  the  Apprentice, 
or  otherwife,  that  he  would  make  Satisfaction ;  the  Defendant  pleaded  that  no  Proof 
was  made,  the  Plaintiff  replied  that  3000/.  came  to  the  Hands  of  the  Apprentice,  and 
that  he  had  wafted  430/.  which  he  confeffed  by  a  Writing  under  his  Hand,  the  Plaintiff 
had  Judgment,  which  was  affirmed  on  a  Writ  of  Error  in  the  Exchequer-Chamber;  for 
though  the  Word  Proof,  when  'tis  put  generally,  muft  be  underftood  fuch  Proof  as  is  le- 
gal, and  that  is  by  Jury,  yet  when  the  Party  himfelf  expreffeth  another  Form  of  Proof, 
as  in  this  Cafe  he  doth,  viz.  by  the  ConfeJJion  of  the  Apprentice,  that  fhall  prevail  againft 
what  is  commonly  underftood  to  be  Proof  by  Conftruction  of  Law.  Hob.  92.  Gold  verfus 
Death. 

17.  There  are  feveral  Words  which  are  equivocal ;  as  for  Inftance,  the  Word  Piter  may 
fignify,  either  Male  or  Female,  and  yet  if  'tis  not  explained  by  fome  other  Words,  which 
of  them  is  intended,  it  fhall  fignify  a  Son.     Hob.  32.  in  Conn  den  verfus  Gierke. 

1 

1$.  Covenant } 
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1 8.  Covenant,  &c.  againft  the  Defendant,  for  ploughing  Lands  which  were  not  lately  laid 
down  to  Pafture;  the  Queftion  was,  what  Time  fhall  be  comprehended  by  the  Word  lately  ?  ad- 
judged, that  twenty  Years  may  be  faid  to  be  iiuper,  but  the  Plaintiff" ought  to  have  fhewed  a  cer- 
tain Breach,  (viz,,  that  the  Defendant  had  ploughed  up  Lands,  and  fhewed  what  Lands,  which 
were  not  lately  arable.     2  Bulfl.  258.  Genner  verfus  Larking. 

1  p.  In  an  Action  of  Affault  and  Beating  his  Servant,  by  Reafon  whereof  he  loft  his  Service,  and 
declared,  that  the  Battery  was  done  19th  Jan.  Anno  \6  Jac.  and  that  he  loft  his  Service,  (viz,.) 
for  the  Space  of  fix  Months  then  next  following  ;  it  was  objected  againft  this  Declaration,  that  the 
Original  did  bear  Date  before  the  End  of  the  fix  Months,  and  therefore  the  Writ  was  to  be  a- 
bated  ;  but  adjudged,  that  it  fhould  not,  for  that  the  (Viz,)  was  fuperfluous.  Trin.  17  Jac.Hqb. 
284.  Hunt  verfus  Lawring.     See  Pofiea  pi.  27. 

20.  Qjtare  Impedit,  in  which  the  Plaintiff  declared,  that  he  was  feifed  of  a  Manor  to  which 
there  was  an  Advowfon  appendant,  (viz..)  to  prefent  every  firft  Turn;  after  a  Verdict  for  the 
Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  that  the  (viz..)  was  void,  and  made  the  Declara- 
tion ill,  becaufe  it  crofted  what  immediately  went  before;  but  adjudged  good.  Moor  %6-j.  Wind- 
bam  verfus  Kemp.     5  Rep.  Winfor's  Cafe.  S.  P.     10  Rep.  Smith's  Cafe.  S.  P.     Dyer  219.  S.  P. 

21.  A  Leafe  was  made  for  oEloginta  &  terdecem  Annos ;  it  was  infifted,  that  terdccem  in  this 
Cafe  fhall  be  taken  for  thirty,  that  being  the  ftrongeft  Conftruftion  againft  the  Leffor  ;  but  ad- 
judged it  fhall  be  taken  according  to  the  Common  Intendment  and  way  of  Speaking,  (viz..)  for 
13  Years,  efpecially,  it  being  written  in  one  entire  Word;  for  infuch  Cafe  terdecem  and  tnf decern 
are  both  as  one.     Cro.  Car.  281.  Hopewell  verfus  Searle. 

22.  The  Defendant  was  bound  to  accept  a  Leafe  upon  Requeft  to  him  made  by  the  Plaintiff 
for  that  Purpofe,  and  in  Pleading  he  alledged,  that  he  caufed  a  Leafe  to  be  drawn  and  engroffed, 
and  a  Label  to  be  affixed  to  it,  cum  jera  Labello  annexa ;  after  Judgment  for  the  Plaintiff,  a 
Writ  of  Error  was  brought,  and  it  was  affigned  for  Error,  t\\zt  fera  was  not  a  Latin  Word  for 
Wax,  but  that  it  fignified  a  Lock  ;  but  adjudged,  that  it  fhould  be  intended  for  Wax  fecundum 
fubjeEtam  mater iam.     Cro.  Car.  405.  Lea  verfus  Rujfell. 

23.  A  Leafe  was  made  of  a  Meffuage,  &c.  and  Sheep-Walk,  and  the  Plaintiff  declared  upon  a 
Demife  de  uno  Mejfuagio,  &c.  &  Ovile,  which  is  not  Latin  for  a  Sheep-Walk,  but  Sheep-Fold,  and 
by  the  Opinion  of  Doderidge,  the  Declaration  was  ill,  becaufe  by  a  Sheep-Walk  the  Land  paffes, 
but  not  by  a  Sheep-Fold.     Godb.  273.  Hurlflone  verfus  Woodroffe. 

24.  AJJumpfit,  for  that  the  Defendant  was  feifed  of  Lands  in  C.  in  Kent,  and  in  Confideration 
of  fo  much  Money  adtunc  &  ibidem  (viz.)  apud  London  in  Parochia,  &c.  he  promifed,  &c. 
Upon  Non  AJfumpfit  pleaded,  the  Trial  was  in  London,  when  it  ought  to  have  been  in  Kent  ; 
for  the  Words  adtunc  &  ibidem  relate  to  Kent,  and  the  (Viz..)  is  idle,  and  fhall  be  resetted.  Co. 
Car.  207.  Delves  verfus  Clerke. 

25.  Bargain  and  Sale  of  Lands  in  Fee,  by  thofe  Words  only,  the  Deed  was  never  enrolled,  LandswiU 
but  the  Bargainor  made  Livery  ;  this  Deed  may  be  pleaded  by  the  Bargainee,  in  Defence  of  his  %f*  f  *  * 
Title;  for  a  Bargain  includes  a  Grant.    Noy  66.  Ofmand\  Cafe.  Dedi 

zvitboutfhe 
Words  Bargain  d  and  Sold,  where  Money  is  the  Confideration,  and  the  Deed  duly  enrolled.     4  Leon.  no.  Grey  v.  Edwards. 

16.  Trefpafs,  &c.  for  taking  quinque  inflrumenta  ferrea,  Anglice  Fetters  ;  it  was  objected,  that 
there  was  a  proper  Latin  Word  for  Fetters,  (viz.)  Compes,  and  therefore  it  was  not  well  cxpreffed 
by  Inftr  amenta  ferrea;   and  the  Court  was  of  that  Opinion.    Style  37.  Parker  verfus  Martin. 

27.  In  Trefpafs,  &c.  the  Plaintiff  declared,  that  15  'July,  14  Car,  a  Proclamation  was  made, 
by  Colour  whereof  the  Defendant  Pofiea  fcilt.j  January,  20  Car.  caufed  the  Plaintiff  to  be  im- 
prifoned,  and  that  Pofiea  fci  It.  14  Julii  Anno  20  fupradiilo,  fo  threatned  him,  that  he  could  not 
go  about  his  Bufinefs,  &c.  after  a  Verdicf  for  the  Plaintiff,  it  was  objefted,  that  the  Declara- 
tion was  repugnant ;  for  the  Imprifonment  was  laid  on  the  7th  of  January,  20  Car.  and  the 
Threatning  was  laid  pofiea  fciVt  i^th  July,  10  Car.  which  was  before  the  Imprifonment,  be- 
caufe the  King's  Reign  began  on  the  27*/?  of  March;  fo  that  the  14th  of  July,  20  Car.  which 
comes  after  the  Pofiea  fcilicet,  muft  be  the  July  before  the  jth  of  January,  when  the  Imprifon- 
ment was ;  and  if  fo,  then  the  Jury  have  given  Damages  for  the  whole  Time,  when  the  Decla- 
ration is  ill  as  to  great  Part  of  it  j  but  adjudged,  that  the  Plaintiff  need  not  fet  forth  the  Order 
or  Time  in  which  the  Trefpafs  was,  but  may  alledge,  that  to  be  djne  firft,  which  was  done  laft; 
that  the  Word  Pofiea  muft  relate  to  the  Time  immediately  precedent,  and  'tis  not  void  in  this 
Cafe  ;  and  fo  to  make  the  Time  brought  in  by  the  fcilicet  to  ftand  abfolute,  becaufe  the  fcilicet 
is  Explanatory,  and  cannot  contradict  any  Thing  precedent ;  'tis  true,  if  that  Word  had  been 
left  out,  then  the  Word  Pofiea  would  have  been  void,  becaufe  repugnant  ;  but  here  the  Time 
brought  in  by  the  fcilicet  is  repugnant  and  void,  and  then  the  Declaration  is,  that  the  Defendant 
pofiea  fo  threatned  the  Plaintiff,  that  he  could  not  go  about  his  Bufinefs ;  now,  tho'  this  is 
incertain,  becaufe  no  Time  certain  is  alledged,  yet  'tis  not  the  Subftance  of  the  Ad  ion,  but 
only  an  Aggravation  of  che  Damages.     Allen  22.  Simms  verfus  Gregory.     See  pi.  19. 

28.  Debt  upon  Bond,  for  Performance  of  an  Award,  fo  at  it   be  made  on   or  before  the   \6th  of  Sid.  568, 
March  ;  the  Defendant  pleaded  no  Award  made;  the  Plaintiff  replied,  that  two  of  the  Arbitra-  3"°* 
tors,  after  the  making  the  faid  Bond,  and  before    the  Action  brought,  fcilicet  on  the  16th  Day  of 
March,  made  an  Award,  ,7c.  which   he  (et  forth,  and  affigned  a  Breach  ;  and  upon  Demurrer  to 

the  Replication,  it  was   objefted.,  that  the  Plaintiff  had  no"t  positively  alledged,  that  the  Award 
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was  made  on  or  before  the  \6th  Day  of  March,  but  only  by  a  fcilicet,  which  is  not  traverfable 
and  which  in  this  Cafe  ought  to  have  been  omitted ;  and  'tis  plain,  that  a  Scilicet  is  not  tra- 
verfable ;  for  if  'tis  repugnant  to  the  Matter  precedent,  'tis  void,  but  if  not  repugnant,  then  it 
never  enlarges,  but  only  explains  the  Matter  going  before ;  and  here  it  being  Matter  of  Sub- 
ftance,  whether  the  Award  was  made  on  or  before  the  \6th  Day  of  March  or  not,  it  ought  to 
have  been  precifely  alledged,  and  'tis  traverfable,  becaufe  it  might  be  made  before  the  Action 
brought,  and  yet  not  on  the  \6th  of  March  ;  but  it  was  adjudged,  that  where  the  fcilicet  is  not 
repugnant,  but  agreeable  to  the  Matter  precedent,  there  'tis  a  direct  Affirmation,  i  Saund.  i<5o. 
Skinner  verfus  Andrews.    See  Studley  verfus  Butler,  and  Trejwellam  verfus  Keen. 

20.  Trefpafs,  &c.  Quare  claufum  fregit,  &c.  the  Defendant  pleads,  that  before  the  'Time  in 
which  the  Trefpafs  is  fuppofed,  fcilicet  on  fuch  a  Day,  which  was  a  Day  after  the  Trefpafs,  as 
laid  in  the  Declaration,  the  Plaintiff  gave  Licence  to  the  Defendant  to  enter,  and  to  hold  it  till 
fuch  a  Day ;  and  upon  a  general  Demurrer  to  this  Plea,  it  was  held  ill  in  Subftance,  and  the  ra- 
ther, becaufe  there  was  no  Traverfe,  tho'  the  Counfel  for  the  Defendant  infilled,  that  the  fcili- 
cet was  void  and  idle,  and  did  not  make  the  Bar  ill.     Sid.  428.  Hall  verfus  Se  alright. 

30.  The  Defendant  was  indicted  for  making,  writing,  compofing,and  collecting  feveral  Libels,  in 
one  whereof  was  contained  amongft  other  Things,  juxta  tenorem,  Et  ad  effeBum  fequen  ;  up- 
on Not  guilty  pleaded,  there  was  a  Verdict  againft  the  Defendant,  and  he  moved  in  Arreft  of 
Judgment ;  it  was  adjudged,  that  if  it  had  been  only  ad  ejfeEium  fequen ,  it  had  been  ill,  be- 
caufe that  would  not  import  the  fame  Words,  but  the  fame  in  Senfe  ;  but  juxta  tenorem  imports 
the  fame  Words;  for  Tenor  is  a  Tranfcript  or  true  Copy.  1  Salk.  324.  The  King  verfus 
1  Mod.  31.  Action  Qui   tarn,  &c.  by  an  Informer  againft  one  Aland,  for  taking  more  than  Statute  In- 

4*-  tereft,  in  which  the  Plaintiff  declared,  that  Aland  the  Defendant  had  lent   200  /.  to  one  Nickolfon 

z  Saund.  for  f0  iong  Time,  and  when  the  Day  of  Payment  came,  it  was  corruptly  agreed  between  them, 
that  Nicholfon  fhould  give  Aland  40  /.  fro  dando  a  farther  Day  Solutionis,  (viz,)  fuch  a  Day  pra- 
diElo  Aland,  whereas  Aland  was  the  Lender  ;  it  was  objected,  that  this  was  Nonfenfe,  and  that 
an  Information  upon  a  Penal  Statute  by  a  Common  Informer,  was  not  within  the  Statute  of  Jeo- 
fails ;  which  Holt  Ch.  Jufl.  agreed  ;  but  it  was  adjudged,  that  where  Words  are  capable  of  dif- 
ferent Expofitions,  that  fhall  be  taken  which  fupports  the  Declaration  or  Agreement,  and  not 
that  which  defeats  it  ;  now  in  this  Cafe  the  Word  Dando  is  applicable  to  the  Borrower,  and  So- 
lutionis to  the  Lender ;  fo  the  Conftruction  of  the  Sentence  may  be  (viz..)  For  giving  a  farther 
Day  to  Nicholfon  to  pay,  &c.  to  Aland.  1  Salk.  ^z^.Wiatt  verfus  Aland.  See  2  Cro.  549.  Hall 
verfus  Bonithan.  S.  P. 

(C) 

€j;poftttott  of  £>entence$  ant>  ^tatutcg, 

1.  T  I  ^HE  Grant  of  the  King,  or  a  Common  Perfon,  by  thefe  Words,  (viz,.)  Omnia  ilia  Mef- 
JL  fuagia  in  tenura  Johannis  Brown,  fituate  in  Wells,  tho'  they  were  in  the  Tenure  of 
John  Brown,  not  in  Wells,  but  in  R.  is  void  at  Common  Law,  becaufe  'tis  general,  and  reftrained 
to  a  particular  Village  ;  fo  that  the  Grantee  can  have  nothing  elfewhere,  for  the  Pronoun  ilia 
hath  Reference  as  well  to  the  Village,  as  to  the  Tenure,  and  if  either  fail,  the  Grant  is  void. 
2  Rep.  32.  Doddington's  Cafe. 

2.  So  where  a  Portion  of  Tithes  in  L.  belonged  to  the  Reftory  of  R.  of  which  Rectory  the 
Queen  was  feifed  jure  Corona,  and  fhe  granted  totam  illam  portionem  decimarum  in  L.  cum  omni- 
bus aliis  decimis  fuis  in  L.  &c.  tunc  vel  nuper  in  occupatione  B.  G.  when  in  Truth  B.  G.  had  no 
Tithes  there  ;  adjudged,  that  by  this  Grant  nothing  pafled,  becaufe  the  Pronoun  illam  demon- 
ftrates,  that  there  muft  be  fome  fubfequent  Words  to  explain  what  Portion  of  Tithes  the  Queen 
intended  to  pafs,  (viz..)  that  the  Portion  which  was  in  the  Occupation  of  B.G.  'tis  true,  it  had 
palled  by  the  Words,  cum  omnibus  aliis  decimis  fuis  in  R.  if  that  Claufe  had  not  been  added  ; 
but  now,  if  it  fhould  pafs  by  thofe  Words,  then  the  Claufe  is  added  in  vain,  which  the  Court 
would  not  allow  ;  it  was  likewife  adjudged,  that  by  the  Grant  portionem  decimarum,  the  Tithes 
did  not  pafs,  becaufe  Portio  fignifies  a  Part  in  Grofs  divided  from  the  Rectory,  and  the  Queen 
had  not  a  Portion  in  Grofs,  nor  any  Thing  but  what  was  Parcel  of  the  Rectory  ;  and  ex  gratia 
fpeciah  {hall  not  extend  by  any  ftrained  Conftruction,  to  make  a  Thing  pafs  againft  the  Intention 
of  the  Queen  ;  and  when  the  Word  ex  vi  Termini  is  not  fufficient  to  pafs  the  Thing  intended  to 
be  granted,  there  a  non  obftante  will  not  help  it.  4  Rep.  34  Boz,oun's  Cafe.  Godb.  30.  S.  C. 
Fatter  verfus  Boz,oun. 

3.  Devife  to  his  Son,  and  to  the  Heirs  Males  of  his  Body,  Remainder  to  Tho.  Cheyney  of "R. 
and  the  Heirs  Males  of  his  Body,  upon  Conditon,  that  he,  or  they,  or  any  of  them,  {ball  not 
difcontinue  ;  adjudged,  that  thofe  Words,  he,  or  they,  or  any  if  them,  fhall  relate  to  the  Sen- 
tence immediately  foregoing,  and  not  to  the  Son  and  his  Heirs  Males.  5  Rep.  68.  in  the  Lord 
Cheyney  %  Cafe. 

4.  The  Plaintiff  was  maimed  in  his  Wrifl,  and  he  brought  an  Appeal  of  Mai  hem,  in  which  he 
declared,  that  the  Defendant  ftruck  him  fuper  his  Right  Hand,  (viz,.)  inter  his  Right  Hand  and  Right 

Arm  ; 
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Arm  ;  it  was  objected,  that  this  was  repugnant,  becaufefuper  could  not  be  inter  j  but  it  was  ad- 
judged well  enough,  for  being  on  the  Wrift,  'tis   upon  the  Riling  of  the  Hand.     Godb.  j6. 

5.  The  Husband  made  a  Feoffment  in  Fee  to  the  Ufe  of  himfelf  and  his  Wife,  for  Life,  Re- 
mainder to  the  Ufe  of  his  Son  for  Life  ;  and  farther  vult  &  concedit,  that  he  and  the  Feoffees 
fliould  be  feifed,  &c.  to  the  Ufe  of  the  Right  Heirs  of  the  Body  of  the  Son,  &c.  adjudged,  that 
the  Words  vult  &  concedit,  were  not  apt  and  proper  Words  to  raife  an  Ufe;  fo  where  a  Man 
hath  a  Reverfion  in  Fee  expectant  upon  an  Eftate  for  Life,  and  he  bargains  and  fells  the  Rever- 
fion,  it  will  not  pafs  by  thefe  Words,  becaufe  they  are  not  proper  Words  to  make  a  Grant.  Godb. 
7.  Pafch.  13.  Eliz. 

6.  Leafe  to  one  of  White-acre  for  ten  Years,  and  a  Leafe  to  another  of  Black-acre  for  twenty 
Years ;  and  afterwards  by  another  Deed,  reciting  thefe  two  Leafes,  he  made  a  Leafe  to  another 
of  both  thofe  Acres  for  forty  Years,  to  commence  after  the  End  of  the  feveral  Leafes,  made  to 
thofe  former  Leffees ;  the  Leafe  of  White-acre  expired  ;  adjudged,  that  he  who  had  the  Leafe  for 
forty  Years,  fhould  enter  and  enjoy  both  the  Acres,  and  not  wait  for  the  Death  of  him  who  had 
a  Leafe  of  Black-acre,  for  thofe  joint  Words  which  appoint  when  the  Leafe  for  forty  Years  fhall 
begin,  (after  the  End  of  the  feveral  Leafes  then  in  Being,  fhall  betaken  refpettive,  and  it  fhall 
commence  feverally  upon  the  feveral  Determinations  of  the  faid  Leafes.  5  Rep.  7.  Juftice  Wind- 
ham's Cafe.  3  2  Eliz.  Pollard  verfus  Alcock.  S.  P. 

7.  Devife  of  Lands  to  B.  G.&c.  until  800  /.  fhall  be  levied  and  paid  by  him-out  of  the  Pro- 
fits, &c.  the  Son  and  Heir  of  the  Teftator  concealed  the  Will,  and  entered  on  the  Lands,  and 
received  the  Profits,  and  died  ;  afterwards  the  Will  was  found,  and  the  Devifee  entered  and  le- 
vied 640  /.  and  employed  it  as  direfted  by  the  Will  ;  and  whether  the  Profits  received  by  the 
Heir,  and  which  the  Devifee  might  have  received,  fhall  be  accounted  Parcel  of  the  800  /.  was  the 
Queftion ;  adjudged,  that  the  Words  until  800  /.  fhall  be  levied,  fhall  be  conftrued,  until  800  /. 
[hall  or  might  be  levied  ;  otherwife,  he  who  is  to  levy  it,  may  exclude  him  in  Reverfion  for  e- 
ver,  by  deferring  to  levy  it ;  and  therefore  the  Profits  taken  by  the  Heir,  fhall  be  Parcel  of  the 
800  /.  otherwife  he  would  take  Advantage  of  his  own  Wrong.  3  Rep.  8 1 .  Sir  Andrew  Corbet's 
Cafe. 

8.  Tenant  for  Life,  Reverfion  in  Fee,  he  in  Reverfion  fold  it  to  B.  G.  by  Words  of  Bargain 
and  Sale  only  ;  the  Deed  was  not  enrolled  within  fix  Months,  and  tho'  the  Tenant  for  Life  did 
afterwards  attorn,  yet  the  Reverfion  fhall  not  pafs,  becaufe  Bargain  and  Sale  are  not  apt  Words 
to  make  a  Grant.     Pafch.  23  Eliz.  Godb.  7. 

9  Queen  Elizabeth  feifed  in  Fee  of  a  Reverfun  expectant  upon  an  Eflate-Tail,  granted  the 
Lands  to  another  in  Tail,  upon  Condition  to  have  prad/Bam  Revafionem  in  Fee  ;  adjudged,  that 
thofe  Words,  pradiEV  Reverfionem  fhall  not  be  conftrued  to  extend  to  the  Efbte-Tail  made  to  the 
Grantee,  but  to  the  Reverfion  in  Fee  which  the  Queen  had  before.  8  Rep.  77.  in  Lord  Staf- 
ford's Cafe 

10.  Trefpafs,  &c.  in  which  the  Plaintiff  declared,  that  the  Defendant  had  cut  down  twenty 
Perches  of  Hedging,  when  it  fhould  have  been  a  Hedge  containing  tinenty  Perches ;  for  a  Man  can- 
not cut  a  Mathematical  Hedge  ;  but  adjudged  good,  for  'tis  commonly  called  fo  many  Perch  of 
Hedge,  a  Pint  of  Wine,  an  Acre  of  Corn,    &c.     Godb.  2S6.  White  verfus  Edwards. 

11.  A  Fine  was  levied  of  two  Manors,  inter  alia  per  nomina  of  the  Manors  of-  A.  and  B.  fifty 
Mefluages,  &c.  with  the  Appurtenances,  &c.  with  a  Render  of  50  /.  per  Ann,  &c.  and  with 
a  Claufe  of  Diftrefs  in  the  faid  Manors;  the  Queftion  was,  whether  the  Rent  fhould  Iifue  out 
of  the  Manors  alone,  or  out  of  them  and  the  other  Lands ;  one  Judge  was  of  Opinion,  that 
the  per  nomen  fhould  go  to  the  Manors  only,  and  not  to  extend  to  the  Inter  alia ;  but  two  o- 
ther  Judges  held,  that  it  fhall  extend  as  well  to  the  other  Lands  in  the  Fine,  as  to  the  Manors, 
and  fo  the  Rent  fhall  go  out  of  the  Whole.  Trin.  31  Eliz.  1  Leon.  2J4.  Wefton  verfus 
Garnon. 

12.  Two  Jointenants  for  Years  of  a  Mill,  one  of  them  fold  his  Part,  and  died  ;  the  other  re- 
citing the  Leafe  made  to  both,  and  the  Death  of  his  Companion,  and  that  he  had  the  Whole  by 
Survivorfhip,  granted  the  Mill  to  the  Plaintiff,  and  all  his  Eftate  therein,  and  covenanted,  that 
htjhould  quietly  enjoy,  without  any  AH  done  or  to  be  done  by  him  ;  it  was  objefted,  that  tho'  the  Word 
Grant  implied  a  General  Warranty  of  a  good  Title  to  the  Whole,  againft  all  Ads  whatfoever, 
yet  the  fubfequenc  Words  fhewed  what  was  intended  by  the  Grantor,  (viz.)  that  the  Grantee 
jhould  quietly  enjoy  againft  the  Acts  of  the  Grantor  ;  but  adjudged,  that  he  having  recited,  that 
he  had  the  Whole,  and  then  granting  Mohndinum  prad',  it  fhall  be  intended  the  whole  Mill,  and 
the  Word  Grant  imports  a  general  Warranty  againft  all  Men,  and  it  fhall  not  be  qualified  by  the 
laft  Claufe  of  the  Sentence,  by  which  he  covenants  only  againft  his  own  Alls.  2  Cro.  233.  Prvcler 
verfus  Johufori.     Poftea  Grants  of  a  Common  Perfon,  (A)  6. 

13.  In  Trefpafs,  for  felling  and  carrying  away  Trees;  the  Defendant  juftihed  under  a  Leafe 
for  Life,  in  which  the  Le(Tor  covenanted,  that  Licitum  foret  for  the  Leffcs  to  take  Timber,  &c. 
for  the  Repairs  of  the  Houfe  ;  it  was  obje&ed,  that  this  being  only,  that  the  LefTor  covenanted, 
without  faying,  that  he  granted,  that  it  was  not  good,  but  the  Court  was  of  another  Opinion, 
it  being  in  the  fame  Deed.     2  Cro.  221.  Purfrey  verfus  Grimes. 

14.  By  the  Statute  39  Eliz,.  Lands  converted  into  Pafture  fhall  be  reftored  to  Tillage  before  1 
May  1559-  and  fo  fhall  continue  for  ever  ;  an  Information  was  brought  againft  the  Defendant,  who 
was  only  a  Tenant  of  the  Land  for  one  Year,  which  Land  had  been  converted  into  Pafture  many 
Yeais  before  ;  adjudged,    that  tho'    he  was  not   within    the  Letter  of  the   Statute  as  a  Con- 
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•verter,  yet  he  was  within  the  Intent  of  it  as  an  Occupier  and  a  Continuer  in  Pafture.     2  Crp.  41$). 

Parker  verfus  Sanders. 

15.  InTrefpafs  for  cutting  down  and  carrying  away  300  Oaks,  apud  Covidam,  &c.  the  De- 
fendant pleaded,  that  the  Lands,  &c.  were  the  Freehold  of  Mary,  and  fo  he  (the  Defendant)  as 
her  Servant,  took  the  Oaks;  the  Plaintiff  replied,  that  the  laid  Mary  by  Deed,  dated  22  Oclob. 
&c.  bargained  and  fold  all  thole  Woods  and  Underwocds,  /landing,  growing  and  being  m,  upon 
and  within  the  Manor  of  Cowdam,  to  have  and  to  hold  to  him  (the  Plaintiff)  during  the  Life 
of  the  faid  Mary,  by  Virtue  whereof  he  was  poffelfed  till  the  Defendant  entered  and  cut  down 
the  Timber,  &c.  the  Defendant  rejoined,  that  the  Plaintiff  before  that  Time,  &c.  cut  down  all 
the  Trees,  Wood,  and  Under-wood  by  Vinure  of  the  faid  Bargain  and  Sale,  -which  were  growing  on 
the  Lands  at  the  Time  of  the  making  of  the  faid  Deed ;  and  that  the  Trees  and  Wood  mentioned  in 
the  Declaration,  were  fuch  as  grew  on  the  Land,  after  the  firfl  Felling  ;  and  upon  a  Demurrer  to 
to  this  Rejoinder,  it  was  adjudged,  that  the  Vendee  fhould  fell  the  Wood  but  once,  and  no  more. 
Moor  15.  Gower  verfus  Andrews. 

id.  Debt,  &c.  upon  this  Bill,  (viz..)  Be  it  known,  that  I  owe  to  Parry  14I.  to  be  paid  at  the 
Feafts,  together  with  fix  Pounds  which  I  owe  him  upon  Bonds,  Bill  and  Reckonings,  julfribed  with 
my  Hand  ;  the  Aclion  was  brought  for  20  /.  but  adjudged  againft  the  Plaintiff,  becaufe  by  the 
Bill  he  was  only  Debtor  for  14/.  and  the  fubfequent  Words,  (viz..)  together  with  fix  Pounds, 
&c.  are  only  an  Explanation  of  the  precedent  Debt.     Moor  537.  Parry  verfus  Woodward. 

17.  A  Fine  was  levied  to  the  Ufe  of  the  Cognifor  for  Life,  Remainder  to  J.  R.  and  J.  M.  his 
Executors,  until  they  Jhall  have  levied  300/.  for  the  Performance  of  his  Will;  the  Executors 
permitted  the  next  in  Remainder,  after  the  Death  of  the  Cognifor  to  enter,  which  he  did,  and 
received  more  of  the  Profits  than  would  fatisfy  300  1.  one  of  the  Executors  died,  the  Survivor 
made  a  Leafe,  &c.  to  the  Plaintiff,  who  brought  an  Ejectment  ;  adjudged,  that  the  Eftate  of  the 
Executors  was  determined  by  their  own  Negligence,  becaufe  they  might  have  received  the  Mo- 
ney by  Perception  of  the  Profits,  and  fuffered  another  to  enter  •  and  the  Words  to  them,  un- 
til they  jhall  have  levied,  &c.  that  muft  be  intended,  until  they  might  conveniently  have  levied, 
&c.     Moor  556.  Ro/e's  Cafe. 

18.  The  Cafe  was,  Sir  H.  P.  was  feifed  in  Fee  of  a  Garden-Plot,  and  made  a  Leafe  thereof  to 
one  Ireland,  and  afterwards  built  three  Houfes  on  Part  thereof,  fo  that  it  remained  a  Carden- 
Plot  fiill,  and  then  he  demifed  tot  am  Mam  peciam  fundi,  or  Garden- Plot,  late  in  the  Tenure  of 
Juxon,  and  now  in  the  Tenure  of  Ireland,  for  40  Tears  ;  and  the  Queftion  was,  whether  the 
Reverfion  of  thofe  Houfes  palled,  or  not ;  it  was  infilled,  that  they  fhou'd  not,  becaufe,  tho'  the 
whole  was  a  Garden- Plot  in  the  Tenure  of  Ireland,  yet  at  the  Time  when  the  Leafe  was  made, 
Part  was  a  Garden-Plot  ftill,  which  is  fuflicient  to  fupply  the  Words  of  the  Leafe,  and  the  reft 
was  Houfes  at  that  Time,  and  not  a  Garden-Plot.  Sed  per  Curiam,  the  Houfes  will  pafs  ;  for 
by  thofe  Words,  tot  am  Mam  peciam  fundi  the  Land  palTes,  which  is  permanent,  and  draweth  the 
Houfes  to  it.     2  Roll.  Rep.  261,    265.     Burton  verfus  Brown. 

w-  Jones       1 9.  Adjudged,  that  a  particular  Covenant  in  Fact  may  reftrain  a  general  Covenant  in  Law,   as 
*°3'  in  Noke's  Cafe  ;  but  in  Gain.ford  and  Griffith's  Cafe,  there  was  an  exprefs  and  general  Cove- 

nant in  Fad,  which  could  not  be  reftrained"  by  the  fubfequent  Covenant,  becaufe  it  had  no  Ma- 
nor of  Relation  to  it  in  Senfe  ;  'tis  true,  if  a  reftrictive  Claufe  be  either  in  the  firft  or  laft  Part 
of  an  entire  Sentence,  or  in  the  Beginning  of  one  Sentence,  or  at  the  latter  End  of  another, 
which  may  fenfibly  be  applied  to  either,  there  it  fhall  extend  to  both  ;  but  where  a  reftrictive 
Claufe  is  placed  in  the  Middle  of  one  or  two  Sentences,  there  'tis  othervvife  ;  as  for  Inftance,  T  P. 
covenanted,  that  he  was  feifed  in  Fee,  notwithftanding  any  Att  done,  &c.  and  that  the  Lands 
were  of  the  yearly  Value  of  200  /.  there  the  Words  notwithftanding  cannot  be  applied  to  the 
yearly  Value,  becaufe  they  were  placed  in  the  Middle  of  the  Sentence  ;  and  this  was  Crayford 
verfus  Crayford.  Cro.  Car.  106.  and  495.  Hughes  verfus  Bennet.  See  Winch  74,  87,  03.  Napper's 
Cafe.     Latch  105.  S-  P. 

20.  Mortgage  of  Lands  in  Bedfordshire,  in  which  the  Mortgagee  covenanted,  that  if  he  took 
any  Advantage  by  Entry,  that  then  he  or  his  Heirs  fhould  pay  to  the  Mortgagor,  his  Executors 
or  Adminiftrators,  the  Sum  of  iodo/.  within  three  Months  at  the  Parijh  of  St.  Chriftopher'y 
within  the  Ward  of  Cheap  London  ;  afterwards  the  Mortgagee  entered,  and  the  Adminiffrator  of 
the  Mortgagor  brought  an  Action  of  Covenant,  in  which  he  fet  forth  the  Covenant  to  pay  the 
1000  /.  within  three  Months  after  the  Entry,  &c.  at  the  Parijh  of  St.  Chriftopher,  in  the  Ward 
of  Cheap,  &c.  then  he  fets  forth,  that  the  Mortgagor  did  then  and  there  enter,  and  was  feifed  and 
pojfcjfed,  &c.  but  had  not  paid  the  Money  ;  the  Defendant  pleaded,  that  Adminilbation  was  not 
granted  to  the  Plaintiff;  and  upon  Demurrer  to  this  Plea,  it  was  objected,  that  the  Declaration 
was  ill  in  Subftance;  and  if  fo,  then  this  being  upon  a  Demurrer,  'tis  wholly  ill :  Now  the  Er- 
ror was,  that  fpeaking  of  the  Ward  of  Cheap,  the  Plaintiff  alledges,  that  the  Defendant  did 
then  and  there  enter  ;  now  'tis  impoffible,  that  he  could  be  feifed  and  pofieffed  of  Lands  in  Bed- 
fordjhire,  by  an  Entry  made  in  the  Ward  of  Cheap ;  but  adjudged,  that  the  Words  then  and  there 
are  only  circumftantial.  2  Sid.  70.  Anfly  verfus  Brian. 
Lev.  to2.  21.  The  Defendant  covenanted  upon  the  Marriage  of  his  Daughter,  to  pay  his  Son  in  Law 
and  Daughter  20  /.  annually,  and  did  not  fay  for  how  long,  and  in  an  Action  of  Covenant  brought, 
and  upon  a  Demurrer  to  the  Declaration,  the  Quefiion  was,  whether  this  fhall  he  20  /.  for  one 
Year,  or  for  their  Lives  ?  and  adjudged,  that  it  fhould  be  for  their  Joint  Lives,  (qi  the  Pay- 
ment fhall  continue  as  long  as  the  Marriage.     Sid,  151.  Hookes  verfus  Swaine. 

5  22    Debt 
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Debt  upon  Bond,  the  Condition  was,  that  if  the  Obligor  pay  fo  much  Money,  then  the 
Obligation  to  be  void  ;  otherwife  it  fliall  be  lawful  for  the  Obligee  quietly  to  enjoy  fuch  Lands  • 
the  Defendant  pleaded,  that  the  Plaintiff  did  quietly  enjoy  the  Lands  ;  upon  Demurrer  to  this 
Plea,  it  was  adjudged,  that  tho'  Conditions  fhould  be  taken  according  to  the  Intent  of  the  Par- 
ties, if  it  might  confift,  yet  as  thofe  Words,  then  to  be  void,  are  placed  in  this  Sentence,  they 
mutt  relate  ad  proximum  aiitecejens,  and  that  is  to  the  Payment  of  the  Money ;  for  the  Rule  is, 
that  Words  in  the  Beginning  or  End  of  the  Sentence  (hall  relate  to  the  Whole,  but  Words  in  the 
Middle,  ad  media  tantum.     Sid.  312.  Ferrars  verfus  Newton. 

23.  Debt  upon  Bond,  conditioned,  that  the  Obligor  mould  bring  in  the  Son  and  Daughter  of  r  Mod. 
T.S.  at  their  full  Age,  to  give   fuch  Releafes  as  L.  D.  fhould   require;  the  Defendant  pleaded,  53.  port, 
that  the  Son  was  living  at  D.  and  under  Age  ;  and  upon   Demurrer  it  was  adjudged,  that  the  *5-  , 
Plea  was  ill,  for  it  fhall  be  taken  at  their  refpeftive  Ages.  1  Vent.  58.  Bofvill  verfus  Coates.    See 
Juftice  Windham  %  Cafe.  S.  P. 

24.  In  a  Special  Verdid  in  Ejectment,  the  Cafe  was,  one  Brown  being  feifed  in  Fee,  devifed  1  vent. 
the  Lands  to  Dr.  Vofcius  during  his  Exile  ;  and  if  it  Jhall  pleafe  God  to  reftore  him  to   his  Coun-  325. 
trey,  or  if  he   die,  then  to  the  Plaintiff ;  Vofcius  was  a  Dutchman,  and   had  a  Penfion  from  the  J°nes  73- 
States,  of  which    he  was  deprived  by  them  upon   fome  Difpleafure  againlt  him,  whereupon  he  2  Mod# 
•voluntarily  left  the  Countrey,  and  came  into  England,  and  whilft  he  was  here  a  War  was  between  "3" 

us  and  the  Dutch,  and  afterwards  a  Peace  enfued  ;  this  Cafe  depended  upon  the  Word  Exile, 
which  is  either  by  Reftraint,  or  voluntary,  now  if  Broun  the  Teftator  meant  a  voluntary  Exile, 
then  the  Eflate  of  Vofcius  is  determined,  for  he  may  return  into  his  Country  when  he  will ;  but 
adjudged,  that  was  not  the  Exile  intended  by  the  Teftator,  becaufe  of  thofe  Words,  If  it  fhall 
pleafe  God  to  rejlore  him  to  his  Countrey;  fo  that  the  Exile  was  the  Leaving  his  Countrey, 
becaufe  of  the  Difpleafure  of  the  States;  and  the  Withdrawing  his  Penfion  upon  that  Difpleafure, 
which  ftill  continued,  fo  doth  his  Eft-ate  here.     2  Lev.  191.  Paget  veifasVofcius. 

25.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  the  Father,  upon  the  Marriage  of  his 
Son  William  with  Mercy  Parker,  made  a  Leafe  for  200  Years,  to  commence  from  the  Death  of 
the  Son,  without  JJfue  Male,  or  from  the  Time  of  his  Death  before  his  Daughter  or  Daugh- 
ters Jhall  or  may  refpettively  attain  to  fixteen  Tears  of  Age  ;  the  Son  dying  without  JJfue  Male  I y 
Mercy,  and  leaving  one  or  more  Daughter  or  Daughters  by  her  ;  William  the  Son  had  Iflue  by 
Mercy,  Thomas  and  Barbara,  and  died,  his  Daughter  Barbara  being  then  under  the  Age  of  fix- 
teen Years,  then  Thomas  died  without  IiTue  Male;  but  at  the  Time  of  his  Death  Barbara  was 
more  than  16  Years  old  ;  and  then  the  Queftion  was,  whether  this  Leafe  fhould  commence,  or 
not  ?  adjudged,  that  it  fhould  upon  the  Death  of  William  without  JJfue  Male  ;  'tis  true,  this  was 
not  in  the  hrft  Part  of  the  Disjunctive,  (viz..)  or  from  the  Time  of  the  Death  of  William,  be- 
fore his  Daughter  fhall  attain  the  Age  of  fixteen  Years,  he  dying  without  I  flue  Male  ;  but  it  be- 
ing a  Provifion  to  raife  Portions  for  his  Daughters,  fuch  Conttruftion  fhall  be  made  upon  the 
whole  Deed,  that  the  Father  intended  his  Grandaughters  fhould  be  provided  for,  &c.  3  Lev.  99. 
Watts  verfus  Guyban. 

26.  The  Teftator  devifed  a  Legacy  to  A.  and  another  to  B.  who  were  then  Infants,  and  the  'Ve*tt-58. 
Executor  put  both  the  Legacies,  being  fo  much  Money,  in  the  Hands  of  W.  R.  and  took  his  Antca23« 
Bond,  conditioned,  that  he  at  the  Requeft  of  the  Obligee,  fhall  bring  in  both  the  Legatees,  when 

they  Jlmll  come  to  their  Age  of  twenty-one  Tears,  to  give  a  Releafe,  &c.  one  of  the  Legatees  came 
of  Age,  and  during  the  Minority  of  the  other,  the  Bond  was  put  out  in  Suit,  and  this  appearing 
on  the  Pleadings,  the  Queftion  was,  whether  the  Obligor  was  bound  to  bring  him  to  give  a  Re- 
leafe before  the  other  came  of  Age;  and  adjudged,  that  he  was ;  for  the  Words  muft  be  taken 
refpectively  ;  efpecially  fince  the  Legacies  were  given  refpectively,  and  they  cannot  come  both  of 
Age  at  the  fame  Time ;  Judgment  for  the  Plaintiff,  upon  the  Authority  of  Juftice  Windham's 
Cafe.     1  Mod.  33.  Rofwell  verfus  Coates. 

27.  Information  brought,  for  the  Forfeiture  of  a  Quantity  of  Brandy  upon  the  Statute  13,  14 
Car.  2.  cap.  23,  24,  of  Excife,  and  the  Additional  Act  1  5  Car.  2.  cap.  11,  by  which  'tis  enacted, 
that  no  ioreign  Excifable  Liquors  fhall  be  landed  before  due  Entry  made,  or  before  the  Duty  of 
Excife  paid,  or  not  in  the  Prefence  of  an  Officer  of  Excife,  fhall  be  forfeited,  one  Moiety  to  the 
King,  the  other  to  him  who  feifes,  and  avers,  that  the  Brandy  was  landed,  the  Duty  not  paid, 
and  not  in  the  Prefence  of  an  Officer,  but  did  not  aver,  that  no  due  Entry  was  made  thereof ; 
and  for  that  Reafon,  after  a  Verdict  for  the  rnformer,  it  was  moved,  that  the  Judgment  might 
be  arretted  ;  for  fince  the  Statute  required  three  Things  to  be  done,  and  all  in  the  disjunctive, 
due  Entry  made,  or  the  Duty  of  Excife  paid,  or  landed  in  the  Prefence  of  an  Officer,  if  one  of 
them  is  done,  the  Statute  is  fatisfied,  and  the  Word  Or,  fhall  never  be  taken  in  the  conjunctive; 
unlefs  the  Words  to  be  joined  are  of  the  fame  Sgnification  as  malitioujly,  or  contemptuoufly  ;  but 
adjudged,  that  the  disjunctive  or  (hall  be  here  taken  for  a  conjunctive  ;  for  the  Statute  intended, 
that  all  three  Things  fhould  be   done,  and  that  an  Entry  fhould  not  be  fufficient   without  the 

Duty   paid,  or  an  Agreement  made   with  the   Officer.     1  Vent.  62.  Hall  verfus  Phillips.  ^  ,zg, 

28.  Debt  upon  Bond  conditioned  to  perform  Covenants  in  an  Alignment  of  a  Leafe  for  twen- 
ty-one Years,  in  which  the  now  Defendant  covenanted,  that  the  Original  Leafe,  at  the  Time  of 
the  Alignment  thereof,  was  a  good  and  indefeafible  Leafe  in  the  Law,  and  fhould  fo  remain  du- 
ring the  Term  ;  and  that  the  Plaintiff  and  his  Afllgns  fhould  quietly  enjoy  the  fame,  without 
the  Dijlurbance  of  the  Defendant,  &c.  The  Defendant  pleaded  Performance,  &c.  the  Plaintiff 
replied,  that  before  the  Leafe  made,  one  Townly  was  feifed,  &c.  in  Fee,  and  being  fo  feifed  was 
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difleifed  by  one  Pagitt,  who  made  the  faid  Original  Leafe  to  the  Defendant,  who  arfigned  it  to 
the  now  Plaintiff  j  and  that  Townly  entered,  and  turned  the  Plaintiff  out  of  Pofleffion,  he  being 
feifed  tnpriori  ftatu  ;  and  upon  Demurrer  to  this  Replication,  it  was  infilled  for  the  Defendant, 
that  the  Breach  was  not  well  affigned,  becaufe  the  Plaintiff  was  not  difturbed  by  him,  or  by  any 
claiming  under  him,  but  by  Townly  a  Stranger  ;  and  tho'  in  the  firft  Part  of  the  Covenant  he 
had  covenanted,  that  the  Original  Leafe  was  indefea/ible,  yet  the  fubfequent  Words  reftrain  the 
Generality  of  that  Expreffion,  (viz..)  that  the  Plaintiff  fliall  quietly  enjoy  without  the  Diflurl>ance 
of  the  Defendant,  which  fhews,  that  he  covenanted  only  againft  his  own  Acts,  and  againft  thofe 
who  fhould  claim  under  him ;  as  in  Dyer  240.  b.  Leffee  for  Years  affigned  the  Term,  and  cove- 
nanted, that  he  had  done  nothing  by  which  the  Alignment  fhould  be  impeached ;  but  that 
the  Affignee  might  enjoy  the  fame  without  any  Difturbance  of  any  Perfon  ;  there  thefe  laft  Words 
which  were  general,  were  reftrained  by  an  Expofition  of  the  former  Words,  which  were  parti- 
cular, and  related  only  to  the  Leffee  himfelf ;  fo  likewife  in  Dyer  255.  the  Condition  of  a  Bond 
was,  that  if  the  Obligor  fuffer  the  Obligee  quietly  to  enjoy,  &c.  without  the  Difturbance  of  any 
Body  ;  adjudged,  that  the  laft  Words  were  reftrained  by  the  former  ;  fo  in  Winch  91.  Trenchard 
verfus  Hoskins,  where  a  Man  covenanted,  that  he  was  feifed  in  Fee,  and  had  Power  to  fell,  and 
that  there  was  no  Reverfion  in  the  Crown,  notwithstanding  any  AEl  done  by  the  Covenantor,  here 
the  laft  Words  reftrain  the  general  Senfe  of  both  the  preceding  Covenants ;  but  adjudged,  that  in 
both  thefe  Cafes  in  Dyer,  there  was  one  entire  Covenant  and  Sentence,  and  therefore  a  Con- 
ftru&ion  was  made  in  thofe  Cafes  upon  the  whole  Sentence,  and  in  the  Cafe  in  Winch,  the  re- 
ftiictive  Cl.iufe  coming  at  the  End  of  the  laft  Sentence,  might  indifferently  be  applied  to  both  the 
preceding  Sentences ;  but  here  the  Words  in  the  laft  Covenant  cannot  be  fenfibly  applied  to  the 
firft  •  Judgment  for  the  Plaintiff.  1  Saund.  58.  Gainsford  verfus  Griffith.  1  Salk.  58.  Dyer  240.  b. 
255  a.     3  Cro.  I2i. 

29.  Action  upon  the  Statute  R.  2.  for  profecuting  in  the  Admiralty,  when  the  Caufe  did  arife 
upon  the  Land,  in  which  the  Plaintiff  declared,  that  the  Defendant,  profecutus  fuit  &  adhunc  pro- 
fequitur ;  now  the  Action  being  brought  by  Original  ;  after  a  Verdict  for  the  Plaintiff,  it  was  ob- 
jected, that  adhuc  profequittir  is  fubfequent  to  the  Original,  and  fo  Damages  were  given  for  what 
was  done  after  the  Action  brought.  Sed  per  Curiam,  Adhuc  profequitur  muft  relate  to  the 
Time  of  filing  out  the  Original,  like  Covenant  for  Quiet  Enjoyment ;  and  the  Breach  affigned, 
that  the  Defendant  built  a  Shed,  by  which  the  Plaintiff  was  hindered  from  quietly  enjoying,  &c. 
bucufque,  which  Word  relates  to  the  Time  of  the  Action  brought.  3  Mod.  103.  Joyner  verfus 
Pritchard. 
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(A) 
See  Intention,  per  totura. 

HERE  Sentences  in  Wills  are  doubtful,  they  ought  to  be  expounded  accord- 
ing to  the  Intention  of  the  Teftator,  to  be  collected  out  of  the  Words,  and 
which  confift  with  the  Law  ;  and  this  in  a  very  favourable  Manner ;  but  in 
Deeds,  the  Expofition  ought  to  be  made  more  ftrongly  againft  the  Parties  ;  as  for 
Inftance,  in  the  Cafe  of  Wills,  the  Teftator  had  an  Houfe  and  Lands  in  one  County,  and  an- 
other Houfe  and  Lands  in  another  County,  and  he  devifed  his  Houje  and  Lands  in  one  County, 
&c.  and  all  other  his  Lands,  Meadows  and  Panares,  &c.  in  the  other  County;  adjudged,  that 
by  the  Word  Lands,  the  Houfe  which  was  in  this  laft  County  did  not  pafs  ;  'tis  true,  that  where 
Lands  are  granted  by  a  Deed,  the  Houfes  which  ftand  thereon  will  pafs ;  but  'tis  not  fo  in  Wills, 
for  there  the  Intention  of  the  Teftator  is  to  be  confidered,  and  accordingly  expounded;  now  in 
this  Cafe  it  (ball  not  be  prefumed,  that  the  Teftator  intended  to  give  more  than  what  he  had  ex- 
preffed  in  the  Words  of  his  Will,  which  were  the  Lands  in  a  reftrained  Senfe,  for  he  couples 
thole  with  Meadows  and  Paftures  ;  therefore  the  Word  Lands  lhall  not  be  taken  in  the  general 
Acceptation :  'tis  thus  reported  by  the  Lord  Ch.  Juft.  Anderfon,  and  others  ;  but  Sir  Francis  Moor, 
who  reports  the  fame  Cafe.,  tells  us,  that  even  in  this  Will  the  Houfe  did  pafs  by  the  Word 
Lands;  for  it  comprehends  both.  2  And.  123.  Ewer  verfus  Heydon.  Owen  74.  S.  C.  Moor 
359.  S.  C.     Cro.  Eliz,.  674.  S.C.     Dyer   261.  S.  C. 

2.  In  the  next  Cafe,   the  Miftake  of  the  Teftator  in  the  Manner  of  conveying  his  Lands,    was 
i'ectified  by  his  Intention  j  as  where  he  devifed,  that   T.  P-  and  fV-  C.  his  Feoffees  Ciouid  ftand 

3  feifed 
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fe:fed  of  Lands,  to  and  for  John  Collins    for  Life,   Remainder  over,  when  in  Truth  he  had  no  ' 
Feoffees  ;  yet  this  was  adjudged  a  good  Devife  to  him,  becaufe  it  plainly  appears  the  Teftator  in- 
tended  the   Lands  for  him.     Popb.  1 88.  Buffet  Id  verfus  Byboro.    Bursfeild  verfus  Ktngsborougb, 
See  i  Leon.  313.  Hob.  32,  and  1  Lutw.  73?.  S.  P. 

3.  So  where  the  Teftator  devifed,  that  T.  P.  and  W.C.  and  their  Heirs,  fhould  ftand  feifed  of 
his  Lands  to  the  Ufe  of  W.  N.  &c.  adjudged,  that  tho'  thofe  Perfons  had  nothing  in  the  Lands, 
yet  this  amounts  as  a  Devife  thereof  to  W  N.  becaufe  the  Intention  of  the  Teftator  is  apparent, 
that  he  fhould  have  them.     Ibid. 

4.  In  fome  Cafes  Sentences  in  Wills  are  to  be  taken  diftributively,  and  fometimes  they  are  to  3  Leori. 
be  taken  conjunctively,  the  better  to  explain  the  Intention  of  the  Teftator,  to  give  Inftances  in  167.  S.C. 
each  Cafe,  (viz..)  The  Teftator  being  feifed  of  a  Manor,    devifed  the  Demesnes  thereof  to  his  M°°^ 
Wife  for  Life,  and  the  Services  to  her  for  eighteen  Years,  and  after  the  Death  of  his  Wife  he  de-  7*    ' 
vifed  the  whole  Manor  to  T.  P.  adjudged,  that  tho'  the  Services  were  devifed  to  the  Wife  only  fir 
eighteen  Tears,  yet  T.  P.  fliall  take  nothing  by  this  Devife  till  after  her  Death ;  for  after  the  Ex- 
piration of  the  eighteen  Years,  if  the  Wife  be  then  living,  the  Heir  of  the  Teftator  fhail  have  the 
Services  during  her  Life,  for  T.  P.  was  to  have  nothing  by  the  exprefs  Words  of  the  Will  till  after 

her  Death;  but  if  the  Teftator  had  devifed,  that  he  fliould  have  the  whole  Manor  afier  the  Ex- 
piration of  the  eighteen  Tears,  and  after  the  Death  of  the  Wife,  there  that  Sentence  fhould  be  ta- 
ken diftributively,  (viz,.)  that  he  fhould  have  the  Services  after  the  eighteen  Years,  and  the  De- 
mefne  Lands  after  her  Death  ,•  adjudged  likewife,  that  by  the  Devife  of  a  Manor  the  Rents  and 
Services  will  pafs.     2  Leon.  41 .  Inchley  verfus  Robinfon. 

5.  In  this  next  Cafe,  the  Sentences  which  were  divided  in  the  Will,  were  taken  conjunctive,  \  Modi 
(viz,.)  the  Teftator  being  feifed  of  Lands  in  Fee,  devifed  12/.  per  Annum  out  of  them  to  his  272. 
Sifter  Anne  for  Life,  whilft  fiie  remained  fole;  and  if 'fie  fhould  marry,  then  his  Executors  fhould 

pay  her  100 1,  and  the  Rent  fliould  ceafe,  and  return  to  his  Executors;  flie  married,  the  100/.  was 
was  not  paid,  and  her  Husband  diftrained  for  all  the  Rent  arrear  after  the  Marriage ;  and  in  Re- 
plevin the  Queftion  was,  whether  the  Rent  of  12/.  per  Annum  fliould  actually  ceafe  upon  her 
Marriage,  or  not  until  the  100/.  was  paid  :  Juftice  Twifden  was  of  Opinion,  that  the  Rent  actu- 
ally ceafed  upon  the  Marriage;  for  tho'  the  Payment  of  the  100/.  was  placed  between  her  Mar- 
riage and  the  Ceafing  of  the  Rent;  yet  theSenfe  of  the  entire  Sentence  is,  that  it  fhall  ceafe  upon 
her  Marriage;  for  if  fhe  had  married  in  the  Life-time  of  the  Teftator,  fhe  fliould  not  have  the 
Rent,  tho' the  100/.  had  not  been  paid ;  'tis  true,  flie  might  have  recovered  it  in  the  Spiritual 
Court  as  a  Legacy;  but  two  other  Judges  were  of  a  contrary  Opinion,  that  the  Payment  of  the 
Rent,  and  the  Ceafing  it,  ought  to  be  taken  and  joined  together ;  for  if  it  fhould  be  feparated, 
then  this  Legatee  might  have  nothing  by  the  Will,  becaufe  if  the  Rent  fliould  ceafe  upon  the  Mar- 
riage, it  might  happen,  that  the  Executors  might  have  no  Affets,  and  if  fo,  then  they  would  have 
the  Lands  and  pay  nothing  for  it ;  'tis  true,  that  fhe  would  not  have  the  Rent  if  fhe  had  married 
in  the  Life  time  of  the  Teftator ;  the  Reafon  is,  becaufe  the  Rent  was  never  vefted  in  her,  for  it 
was  prevented  by  her  Marriage,  which  was  her  own  Aft,  and  it  was  her  own  Folly  to  deftroy 
that  Security  which  Ihe  had  for  it;  but  here,  upon  the  Death  of  the  Teftator,  the  Rent  was 
aftually  vefted  in  her,  and  'tis  very  unreafonable  that  it  fliould  be  devefted  out  of  her  without  an 
aftual  Payment  of  the  100/.  as  direfted  by  the  Will.     2  Saund.  197.  Osborne  verfus  Wickens. 

6.  As  to  grammatical  Expofitions  of  Words,  fometimes  the  prater  "Tenfe  hath  been  taken  for 
the  prefent  "Tenfe,  as  where  the  Words  of  the  Will  were  thus,  (viz.)  1  have  made  a  Leafe  to  T.  P. 
for  twenty-one  Years,  paying  iox.  &c.  this  was  held  to  be  a  good  Leafe  to  him  for  twenty-one 
Years.     Moor  3 1 . 

7.  But  this  laft  Cafe  hath  fince  been  denied  to  be  Law,  as  for  Inftance  in  Ejectment  for  Lands 
in  Wigginton,  the  Words  of  the  Will  were,  As  for  my  perfonal  Eftate,  I  bequeath  <5oo/.  to  my 
Wife,  to  be  paid  by  her  to  W.  W.  which  is  in  full  Payment  for  the  Lands  I  purchafed  of  him,  and 
are  already  eftated  in  Part  of  her  'Jointure  for  Life,  at  6j  I.  per  Annum,  the  Lands  in  Wiskow, 
&c.  at  63  /.  per  Annum,  in  all  130  /.  per  Annum,  which  being  alfo  eftated  upon  my  faid  Wife,  is 
in  full  for  her  Jointure,  when  in  Truth  the  Lands  in  Wigginton  were  not  fettled  on  her ;  the 
Queftion  was,  whether  thofe  Lands  fhould  pafs  by  the  Will ;  and  adjudged,  they  fhould  not,  for 
there  are  no  Words  of  Devife  to  pafs  them,  nor  any  Intention  of  the  Teftator,  that  his  Wife 
fliould  have  them,  but  only  a  Miftake,  that  he  had  fettled  them  on  ber  for  Life ;  befides,  the  Te- 
ftator took  Notice,  that  the  Wife  was  eftated  in  thefe  Lands  before  he  made  his  Will,  for  which 
Reafon  it  could  not  be  an  implicite  Devife  to  her;  for  where  a  Devifee  takes  an  Eftate  by  Impli- 
cation, there  muft  not  be  any  Reference  to  an  Aft  by  which  'tis  conveyed  to  her  before  the  Ma- 
king the  Will :  But  Juftice  Powell  held,  that  the  Wife  ought  to  have  the  Lands,  for  it  plainly  ap- 
peared, that  her  Husband  intended  Die  fliould  have  them,  tho'  he  was  miftaken  in  the  Manner  by 
which  fhe  fliould  take,  therefore  flie  fliall  have  them  by  that  Way  which  fhe  may,  and  that  is  by 
the  Will,  rather  than  the  Intent  of  the  Teftator  fhould  be  fruftrated  •,  and  he  denied  the  Cafe  in 
Moor  37,  to  be  Law.  2  Vent.  56.  Wright  verfus  WtveU.    3  Lev.  259.  S.  C. 

8.  The  Teftator  being  indebted  in  20  /.  and  no  more,  and  having  Goods  to  the  Value  of  100  /. 
devifed  a  Moiety  of  all  his  Goods  to  his  Wife,  and  to  his  Executor,  equally  to  be  divided  between 
them  ;  the  Executor  paid  the  Debt  of  20  /.  yet  it  was  adjudged,  that  the  Wife  fliould  have  her  full 
Moiety  of  100  /.  becaufe  the  Executor  had  fufficient  Aflets  befide.     Gonldf  149. 

9.  The 
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<).  The  Teftator  having  three  Sons,  devifed  the  Lands  in  Queftion  to  his  eldeft  Son,  and  the 
Heirs  of  his  Body,  after  the  Death  of  his  Wife;  and  //  be  died  in  the  Life-time  of  his  Wife,  then 
the  youngeft  Son  of  the  Teftator  fhould  be  Heir  to  the  Eldeft;  he  likewife  devifed  other  Lands 
to  his  fecond  Son,  and  the  Heirs  of  his  Body;  and  if  he  died  without  Iffue,  that  then  the  eldeft 
Son  fhould  be  his  Heir ;  he  alfo  devifed  other  Lands  to  the  youngeft  Son,  and  to  the  Heirs  of  his 
Body  ;  and  //  all  his  Sons  die  without  Heirs  of  their  Bodies,  then  their  Lands  JhaB  be  his  Ne- 
phews ;  the  eldeft  Son  died  in  the  Lifetime  of  the  Wife  of  the  Teftator,  leaving  Iffue  a  Son,  then 
the  Wife  died  ;  the  Queftion  was,  whether  the  Son  of  the  eldeft  Son,  or  his  Uncle,  who  was  the 
youngeft  Son  of  the  Teftator,  fhould  have  the  Lands ;  and  it  was  adjudged  for  the  Son  of  the 
eldeft  Son,  for  tho'  fuch  eldeft  Son  was  not  to  have  it,  unlefs  he  furvived  the  Wife  of  the  Tefta- 
tor, which  he  did  not,  yet  by  this  Limitation  he  never  intended  to  difinherit  any  of  his  Grand- 
children, becaufe,  by  that  fubfequent  Claufe  in  his  Will,  he  appoints,  that  if  all  his  Sons  die  with- 
out Iffue,  then  his  Nephews  fhall  have  their  Lands,  by  which  Words  his  Intention  muft  be,  that 
whilft  the  eldeft  Son  hath  any  iffue  of  his  Body,  his  youngeft  Son  fhall  not  have  thofe  Lands. 
Pafch.  6  Car.  Cro.  Car.  1 66.  Spalding  verfus  Spalding. 

10.  The  Teftator  had  two  Houfes  adjoining,  one  was  known  by  the  Name  of  the  Swan,  and 
the  other  was  called  the  Red  Lion  ;  the  Houfe  called  the  Swan  was  in  his  own  PofTeffon,  and  fo 
was  one  Room  of  the  Red  Lion;  afterwards  he  made  a  Leafe  of  the  Red-Lion  Hoitfe  to  T.  P.  and 
he  devifed  the  Swan  to  W.  R.  and  died;  adjudged,  that  the  Room  in  the  Red-Lion  Houfe  paffed 
by  this  Devife.     Trin.  21  Jac.  Godb.  352.  Knight's  Cafe. 

n.  Devife  of  Lands  to  his  Wife  for  Life,  Remainder  to  his  Son  in  Fee,  upon  Condition,  that 
after  the  Death  of  the  Wife  he  grant  to  T.P.  a.  Rent-charge  in  Fee ;  and  if  his  Son  fhould  die 
without  Heirs  of  his  Body,  then  the  Lands  to  remain  to  the  faid  T.  P.  and  the  Heirs  of  his  Body ; 
the  Wife  died,  the  Son  granted  a  Rent-charge  to  T.  P.  in  Fee,    and  afterwards  the  faid  T.  P. 
granted  over  this  Rent  to  another,  then  the  Son  died  without  Iffue  ;  adjudged,  that  this  Grant  of 
the  Rent  enures  from  the  Teftator,  who  had  Power  to  charge  his  own  Lands  in  what  Manner  he 
would ;  and   his  Intent  was,  that  forafmuch  as  the  Lands  were  limited  in  Tail,  and  the  Rent  in 
Fee,  that  the  Grantee  of  the  Rent  fhould  have  Power  to  difpofe  it  in  what  Manner  he  pleafed. 
Mich.  15  Jac.  Poph.  131.  GouldwelTs  Cafe. 
5  Bulft.         12.  in  a  Special  Verdict  in  Refcous,  the  Cafe  was,  the  Teftator  being  poffeffed  of  a  Term  for 
121.  S.  C.  twenty-eight  Years  in  feveraJ  Houfes,  devifed  all  the  faid  Term  to  his  Wife,  if  fhe  fo  long  lived 
5  "sx.   unmarr'e^  J  ar)d  tf  ff>e  married,  then,  /  Devife  and  Will  one  of  the  Houfes  to  her,  during  the  Re- 
Se'e        '  fidue  of  the  Term  which  fhall  be  then  to  come  ;  and  then  alfo,  /  Will  and  Devije  to  her  20  /.  per 
Plowd.      Annum  Rent  out  of  other  Houfes  (but  doth  not  fay  how  long  it  fhall  continue)  with  a  Claufe  of 
Com. 541.  Diftrefs,  that  if  'tis  in  arrear,  it  fhall  be  lawful  for  her  and  her  Affigns,   to  diftrain,  and  devifed 
the  Refldue  to  one  Butler,  &c.  and  made  his  Wife  Executrix,  and  died ;  afterwards  fhe  married 
Goffe,  the  Plaintiff,  who  diftrained  for  this  Rent  after  her  Death ;  and  the  Queftion  was,  whether 
it  determined  by  her  Death,  or  continued  during  the  whole  Term;  two  Judges  were  of  Opinion, 
that  it  determined  by  her  Death,  becaufe  that  Claufe  by  which  the  Rent  is  devifed,  hath  no  De- 
pendance  or  Relation  to  the  precedent  Claufe,  by  which  the  Houfe  is  devifed  to  her  during  the 
Term,  but  'tis  a  diftinft  Claufe  by  it  felf,  (viz..)  Alfo  I  Will  and  Devife  to  her  20/.  per  Annum 
Rent,  &c.  and  in  the  firft  Claufe,  his  Will  is  exprefs,   that  fhe  fhall  have  the  Houfe  during  the 
Term ;  and  in  the  fecond  Claufe,  'tis  not  expreffed  how  long  the  Rent  fhall  continue,  fo  that  is 
left  to  the  Conftruftion  of  Law :    But  Coke  Ch.  Juft.  and  Haughton  Juft.  held,  that  fhe  had  the 
fame  Eftate  in  the  Rent  that  fhe  had  in  the  Houfe ;  for  thofe  Words,  If  fie  marry,  then  I  Will 
and  Devife  one  of  the  Houfes  to  her  during  the  Term,  fhall  go  to  all  which  follows,  (viz..)  And 
then  alfo  /  Will  and  Devife  the  Rent;  now,  if  thofe  Words,   /  Will  and  Devife,  had  been  left 
out,  it  had  been  clear,  that  the  firft  Words  had  governed  the  Whole;    but   as  it  is,  the  fecond 
Claufe,  by  which  the  Rent  is  devifed,  is  coupled  to  the  precedent  Claufe,  by  which  the  Houfe  is 
devifed ;  for 'tis,  after  fhe  is  married  fhe  fhall  have  one  Houfe  during  the  whole  Term,  and  alfo  a 
Rent  of  20  /.  per  Annum  out  of  the  other  Houfes,  fo  that  the  Rent  is  coupled  to  the  Houfe,  and 
if  fo,  fhe  fhall  have  the  Rent  as  long  as  fhe  had  the  Houfe  ;  but  they  all  agreed,  that  the  Claufe 
for  her  and  her  AJJigns  to  diftrain  for  the   Rent  arrear,  did  not  enlarge  her  Eftate  in  the  Rent. 
1  Roll.  Rep.  247,  j<58.  Goffe  verfus  Heywood. 

13.  Devife  to  W.  in  Fee,  in  Trufi  for  K.  and  the  Heirs  of  her  Body  ;  and  if  fhe  die  without 
Iffue,  then  to  Jane  for  Life,  and  if  A.  die  without  Iffue,  and  Jane  be  then  dead,  then,  and  not 
otherwife,  to  T.  P.  and  his  Heirs ;  A',  died  without  Iffue  ;  but  Jane  was  then  living ;  and  upon  a 
Bill  in  Chancery  brought  by  the  faid  T.  P.  againft  W.  the  Truftee,  and  againft  the  Heir  at  Law 
of  the  Teftator,  to  have  the  Truft  executed,  it  was  decreed  for  T.  P.  tho'  Jane  was  living  when 
A.  died  without  Iffue ;  for  notwithftanding  the  negative  Words,  that  Claufe,  (viz..)  If  Jane  be 
then  dead,  and  not  otherwife,  feems  to  be  put  in  the  Will  only  to  fhew,  that  the  Teftator  intend- 
ed Jane  fhould  certainly  have  it  for  Life ;  and  alfo  to  fhew  when  T.  P.  fhould  have  the  Lands  in 
his  actual  Poffeflion.     2  Vent.  363. 

14.  The  Teftator  being  feifed  in  Fee  of  fome  Lands  in  Poffeflion,  and  of  the  Reverfion  in  Fee 
of  other  Lands,  expectant  upon  the  Determination  of  an  Eftate  for  Life  then  in  Being,  devifed, 
that  his  Wife  fhould  have  the  Ufe  of  his  Demefne  Lands  for  one  Tear  after  his  Death;  and  then 
he  deviled  both  his  Demefne  and  reverfionary  Lands  to  Thomai  Kemp  for  Life,  to  hold  from  and 
after  the  Expiration  of  one  Year  next  after  his  Deceafe,  and  the  Deceafe  of  the  Ten. mt  for  Life  then 

in 
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in  Being:  The  Queftion  was,  whether  Thomas  Kemp  fhould  have  the  D^mefne  Lands,  a  Year 
next  after  theDeceafe  of  the  Teftator,  or  fhould  (by  till  a  Year  likewife  after  the  Death  of  the 
Tenant  for  Life  ;  and  it  was  adjudged,  that  thofe  Words,  (viz..)  One  tear  after  my  Deceafe,  and 
the  Deceafe  of  the  Tenant  for  Life,  tho'  they  make  the  Claufe  in  the  Copulative,  yet  (hall  be  taken 
diftributively  reddendo  fingnla  fingulis  (i.  e.)  Thomas  Kemp  (hall  have  the  Demefne  Lands  a  Year 
next  after  the  Deceafe  of  the  Teftator,  and  the  reverfionary  Lands  a  Year  next  after  the  Deceafe  of 
the  Tenant  for  Life  then  in  Being,     i  SaUnd.ijo,  180.  Cook  verfus  Gerard,    i  Lev.  2r2.  S.  C. 

15.  The  Teflator  devifed  bis  Lands  in  H.  to  his  Wife  for  Life,  and  alfo  his  Lands  in  B.  to  his 
Wife  for  Life,  and  likewife  his  Lands  which  he  pur  chafed  of  T.  P.  to  his  Wife  for  Life,  and  after 
her  Deceafe  he  devifed  the  faid  Lands  to  his  Son  and  his  Heirs ;  the  Queftion  was,  whether  All 
the.  Lands  as  well  thofe  in  H.  and  in  B.  or  whether  only  thofe  laft  mentioned,  which  he  purcha- 
sed of  T.  P.  (hall  pafs  to  the  Son ;  there  was  no  Judgment  given,  but  it  was  infilled,  that  the 
Words,  faid  Lands,  (hall  not  refer  ad  proximam  antecedens  ;  but  to  all  the  Lands  before-mention- 
ed, and  that  indefinitum  aqutpollet  univerfale.     i  Vent.  3 (58.  Gamage's  Cafe. 

i<5.  The  Teftator  being  feifed  of  Lands  in  Fee,  and  having  other  Lands  mortgaged  to  him  in 
fee,  devifed  All  his  Lands  to  T.  P.  and  died;  adjudged,  that  the  mortgaged  Lands  patted  by 
thofe  Words;  fo  if  he  had  a  Truft  of  a  Mortgage  of  Lands  in  H.  and  had  other  Lands  in  the  fame 
Farifh,  by  a  Devife  of  All  his  Lands  in  H.  the  Truft  will  pafs ;  but  where  the  Teftator  had  feve- 
ral  Parcels  of  Lands  in  the  Parifhes  of  H.  B.  and  C.  and  he  devifed  his  Lands  in  H.  B.  and  C.  and 
all  his  Lands  eljewhere,  to  IV.  N.  and  he  had  at  that  Time  Lands  of  greater  Value  in  Mortgage  to 
him,  than  all  his  Lands  in  H.B.  and  C.  but  not  lying  in  either  of  thofe  Parifhes  or  Places;  in  fuch 
Cafe  the  mortgaged  Lands  will  not  pafs,  becaufe  it  could  never  be  the  Intention  of  the  Teftator  to 
pafs  Lands  of  fo  great  a  Value  by  the  Word  Elfewhere,  which  is  a  Word  ufually  inferted  by  the 
Writer  currente  calamo,  and  without  any  Confideration.     2  Vent.  351.  Sir  Tho.  Littleton's  Cafe. 

17.  Stephen  Norton  being  feifed  in  Fee,  devifed  his  Lands  to  one  of  his  Coufin  Nicholas  Am- 
hurft'x  Daughters,  -who  jh all  marry  -with  a  Norton  within  fifteen  Tears  ;  Nicholas  Amhurfl  had  three 
Daughters;  the  Plaintiff  married  the  Heir  at  Law  of  the  Teftator,  and  one  Stephen  Norton  mar- 
ried the  Eldeft  of  Amhurji's  Daughters ;  and  in  Ejectment  the  fole  Queftion  was,  whether  the 
Heir  at  Law,  or  the  Devifee  had  the  better  Title ;  it  was  objected,  that  the  Will  was  void  for 
Incertainty  of  the  Perfon,  who  fhould  take,  becaufe  more  than  one  of  the  Daughters  might  marry 
with  a  Norton  ;  but  adjudged,  that  the  Words  of  the  Will  fix  it  to  a  fingle  Daughter,  fo  that  is  a 
Certainty  in  the  Perfon,  tho'  not  in  the  Event;  adjudged  for  the  Defendant.  Raym.  82.  Bati 
verfus  Norton. 

18.  In  a  Special  Verdift  in  Ejectment,  the  Cafe  was,  the  Teftator  had  ifTue  two  Sons,  Thomas, 
who  had  iflue  John;  and  Richard,  who  had  ifTue  Mary;  and  he  devifed  his  Lands  to  his  Son  Tho- 
mas for  Life,  Remainder  to  his  Grandfon  John,  and  the  Heirs  Males  of  his  Body;  and  if  he  die 
without  Heirs  Males,  then  to  his  Grandaughter  Mary  in  Tail ;  Provifo,  If  my  Son  Richard  Jball 
have  a  Son  by  his  now  Wife  Margaret,  then  all  my  Lands  fiall  go  to  fuch  Son  and  his  Heirs;  after- 
wards a  Son  was  born,  and  the  Queftion  was,  whether  the  Eftate  limited  to  Thomas,  the  eldeft 
Son,  is  defeated :  Et  per  Curiam,  'tis  not,  for  this  Provifo  only  extends  to  the  Title  of  Mary,  and 
hath  no  Influence  upon  the  firft  Eftate  limited  to  the  eldeft  Son.  2  Mod.  25)3.  Evered  verfus 
Hone. 

io.  In  a  Special  Verdift  in  Ejectment,  the  Cafe  was,  the  Father  being  feifed  in  Fee,  did,  in 
Confideration  of  the  Marriage  of  his  Son,  covenant  to  levy  a  Fine  to  certain  Ufes  in  the  Deed 
mentioned,  but  no  Fine  was  levied  ;  afterwards,  by  his  Laft  Will,  reciting  this  Deed,  he  deviled 
and  confirmed  all  Eftates  given  and  granted  to  his  Son  in  Marriage,  according  to  the  Deed;  ad- 
judged, that  the  Will  referred  to  the  Deed,  and  patted  fuch  Lands  as  were  intended  to  be  convey- 
ed by  the  Deed  and  Fine,  becaufe  the  Word  Grant  in  a  Will  (hall  not  be  taken  ftriftly,  but  In 
the  largeft  Senfe  for  any  Manner  of  Agreement.  1  Salk.  225.  Milford  verfus  Smith.  See  Cro.  E- 
Jjz.,  68.  2  Cro.  148. 


C.VtCttf.     See  CFvCCUtiOn,  (C)  per  totum. 
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Of  Commons,    where,    and   by   what 

Afts.  (A) 
Of  Copyholds,  Services,  &c.  where,  and 

by  what  A<fts.  (B) 
Of  Franchifes  and  Liberties,  where,  and 

by  what  A6ts.  (C) 
Of  Rents,  where,  and  by  what  Ads.  (D) 


Of  Terms  for  Years  and  Conditions, 
where,  and  by  what  A&s.  (E) 

Of  Eftates  for  Life,  where,  and  by  what 
Afts.  (F) 

Extinguishment  by  Unity  of  Poffef- 
fion.  (G) 


(A) 

jflDf  Commons},  to&ete,  ano  by  tn^at  &cts,   See  Commas.  (A)  8. 


j 


O 


NE  feifed  of  ioo  Acres  of  Land,   had  Common  appurtenant   to  forty-fix  Acres, 
which  were  in  the  feveral  Occupations  of  his  Tenants,  (viz,.)  two  Acres,  Part  of 
the  forty-fix  in  the  Occupation  of  B.  G.  and  the  Refidue  in  others ;  the  two  Acres 
were  purchafed  by  B.G.  adjudged,  that  by  the  Purchafe  of  thofe  two  Acres,  which 
were  Part  of  the  forty-fix,  the  whole  Common  was  extinct,  for  that  was  entire,  tho'  the  Acres 
were  in  the  Poffeflion  of  feveral.     Goldf.  53.  Kemptons  Cafe.    Le on. 44.  S.  C. 

•2.  A  Man  had  Common  appendant  to  a  Yard-Land,  and  made  a  Feoffment  of  the  Moiety  of 
the  faid  Land;  adjudged,  that  the  Common  was  not  extinft,  but  fhall  be  ftill  appendant.  Goldf. 
117.  Smith  verfus  Benfon.    Moor  463.  S.  C.  Dyer  337.  S.  P. 

3.  Where  a  Man  hath  Common  by  Reafon  of  Vicinage,  if  he  enclofe  Part  of  the  Land,  the 
whole  Common  is  extinguifhed.     1  Brownl.  174.  Bacon  verfus  Palmer. 

4.  A  Parfon  had  Common  appendant  to  his  Parfonage  out  of  the  Lands  of  an  Abbey,  and  after- 
wards the  Parfonage  was  appropriated  to  the  Abbey ;  the  better  Opinion  was,  that  the  Common 
was  not  extinft,  becaufe  the  Abbot  had  not  fo  durable  an  Eftate  in  the  Common  as  he  had  in  the 
Parfonage,  for  that  might  be  difappropriated,  and  then  the  Parfon  fhall  have  his  Common  again. 
Godb.  4. 

(B) 

£Df  Coppolas,  ^erbtceg,  &c  togerc,  ano  i>r  to&at  acts* 

1:  T'TTTHere  a  Man  held  a  Meffuage  and  Yard-Land  by  Fealty,  Suit  of  Court,  and  a  Heriot  to 
W  be  paid  at  the  Death  of  every  Tenant  dying  feifed,  and  the  Lord  purchafed  Part  of  the 
Land,  and  the  Tenant,  fold  the  other  Part  to  another;  it  was  adjudged,  that  the  Heriot-Service 
was  extinft;  but  if  the  Cufiom  of  the  Manor  be,  that  the  Lord  fhall  have  a  Heriot,  'tis  otherwife. 
8  Rep.  102.  Talbot's  Cafe. 

2.  So  if  any  Part  of  the  Lands  come  to  him  by  Defcent,  which  is  the  Aft  of  the  Law,  yet  the 
Suit  which  is  entire  is  extinft.     6  Rep.  1.  Bruertons  Cafe. 

3.  A  Feme  Sole  being  feifed  of  a  Manor,  married  one  of  the  Copyholders,  then  he  and  his 
Wife  fu tiered  a  Recovery  of  the  Manor,  and  declared  the  Ufes  to  themfelves  for  Life,  and  after- 
wards to  the  Ufe  of  the  Heirs  of  the  Wife;  adjudged,  that  the  Copyhold  was  extinft;  fo  if  a  Co- 
pyholder join  with  the  Lord  in  a  Feoffment  of  the  Manor,  or  accept  a  Leafe  of  his  Copyhold  from 
him,  the  Copyhold  is  extinct.     Godb.  101. 

4.  The  Lord  of  a  Manor  fold  Lands  which  were  held  by  Copy  to  a  Purchafer  in  Fee,  and  af- 
terwards the  Copyholder  releafed  to  the  Buyer;  adjudged,  that  the  Copyhold  Eftate  was  extinft. 
1  Leon.  102.  Wakeford's  Cafe. 

(C)       . 

&t  tfrancfttfeg  ano  Hibmitg,  lrsfjerr,  anD  by  tofcat  acts. 

I.  T"T"7Here  a  Corporation  hath  Franchifes  by  Grant  or  Prefcription,  if  afterwards  they  are  in- 
V V     corporated  by  a  new  Name,  yet  the  Franchifes  are  not  extinguifhed,  but  the  new  Body 
fball  have  all  the  Privileges  which  the  old  Corporation  had.     4  Rep.  87,  in  LuttereS's  Cafe. 

2  2.  Where 
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2.  Where  the  King  grants  any  Privileges  to  a  Subject,  fuch  as  were  the  antient  Flowers  of  the 
Crown  ;  as  the  Goods  of  Felons,  Fugitives,  and  Perfons  outlawed,  Waifs,  Strays,  Deodands, 
Wrecks,  &c.  if  they  come  again  to  the  King  they  are  extinct  in  the  Crown  ;  but  where  Liber- 
ties, Franchifes,  Privileges  and  Jurifdi&ions  are  created  by  the  King,  as  granted  to  a  Subject,  as 
Markets,  Fairs,  Parks,  Warrens,  &c.  if  thefe  come  again  to  the  Crown,  they  fhall  not  be  extin- 
guished;  fo  refolved.    9  Rep.  25,  26.  in  the  Abbot  of  Strata  Marcellas't  Cafe. 

(D) 

M  fttim,  toljcre,  ant)  fc?  tofrat  acts. 

I,  I  N  Cafes  of  Extinguifhment  the  Party  muft  have  as  high  an  Eftate  in  one  Thing  as  in  afl- 
1  other;  as  if  he  hath  a  Rent  in  Fee  iffuing  out  of  the  Land,  and  he  purchafeth  the  Land 
in  Fee,  the  Rent  is  extinct;  but  if  he  hath  only  an  Eftate  for  Life  or  Years  in  the  Land, 
and  a  Fee  in  the  Rent,  in  fuch  Cafe  'tis  not  extinct,  but  only  fufpsnded  till  after  the  Eftate  for 
Years  or  Life  is  determined. 

a,  Tenant  in  Tail  made  a  Leafe  for  Years,  rendring  Rent  ;  the  Iffue  in  Tail  accepted  the  Rent, 
and  was  afterwards  attainted  for  Treafon,  and  executed,  leaving  rffue  a  Son  •  adjudged,  that 
tho'  by  the  Acceptance  of  the  Rent  by  the  Iffue  in  Tail,  he  had  affirmed  the  Leafe,  yet  by  the 
Attainder  it  was  extinguiftcd,  becaufe  the  Eftate- Tail,  out  of  which  it  iffued,  was  extinct.  Plow. 
Com.  560.  in  Walfinghams  Cafe. 

3.  A  Leafe  was  made  of  an  Houfe,  rendring  Rent ;  the  Leffor  afterwards  entered  on  the  Leffee, 
and  made  a  Feoffment  of  the  Houfe  ;  the  Leffee  re-entered,  and  the  Feoffee  brought  an  Action 
of  Debt  for  Rent  arrear,  and  adjudged  good  ;  for  the  Rent  was  not  extinct  by  the  Entry  of  the 
Leffor,  but  only  fufpended,  and  it  was  revived  by  his  Re-entry.     Dyer  361. 

4.  The  Archbifhop  of  Canterbury  made  a  Leafe  for  Years  of  Parcel  of  the  Manor  of  D.  and  af- 
terwards granted  a  Rent-Charge  to  Dr.  Betts,  who  devifed  the  faid  Rent  to  the  Archbifhop  till 
100/.  fhould  be  levied,  then  to  B.  G.  and  died;  the  100  /.  was  levied,  the  Rent  was  behind, 
and  B.  G.  diftrained  ;  adjudged,  that  by  the  Devife  to  the  Archbifhop,  the  Rent  was  fufpended, 
and  that  a  Perfonal  Thing  once  fufpended  by  the  Aft  of  the  Party,  is  extinct  for  ever.  Dyer  140. 
Cranmer's  Cafe. 

5.  If  a  Grantee  of  a  Rent  releafeth  Part  of  it  to  the  Grantor,  and  his  Heirs,  the  Refiduc  of 
the  Rent  may  be  apportioned,  and  the  Land  out  of  which  it  iffues  fhall  be  chargeable  ;  but  if 
he  releife  the  Rent   iffuing  out  of  one  Acre,  the  whole  Rent  is  extinct.     GoUf.  ii<5. 

6.  Leflee  for  ten  Years  granted  a  Rent-Charge  out  of  the  Land  to  his  Leffor  during  that  Term,     L„ 
then  the  Leffee   himfelf  granted  the  Remainder  of  the  Land  to    the  Leffee  for  Years;  adjudged,  $%  ~°n'2, 
that  the  Rent  Charge   was  extinct,  becaufe  the  Leffor,  who  had  the  Rent,  was  a  Party    to  the 
Deftruction    of  the  Leafe,  which   was  the    Foundation  of   the  Rent.     Godb.    137.   Buckburfi's 

Cafe. 

7  Leffee  for  thirty  Years  of  a  Grange,  demifed  Part  of  it,  called  Parkfield,  to  Henry  Beer,  4  Leon, 
for  twenty-four  Years,  another  Parcel  to  A.  for  twenty-three  Years,  and  another  Parcel  to  £.  for  »5- 
eighreen  Years,  and  feveral  other  Parce's  to  others,  but  all  under  thirty  Years ;  afterwards  the 
Leifee  granted  to  Henry  Beer  and  others,  all  his  Intereft  in  all  the  faid  Grange,  during  the  faid 
Term  of  thirty  Years;  then  he  who  had  the  Pveverfion  in  Fee,  granted  a  Rent  of  20  /.  per  Ann. 
iffuing  out  of  all  the  Grange,  then  in  the  Tenure  of  H.  Beer,  and  afterwards  granted  the  Rever- 
fion  of  Part  of  the  Grange  to  one  Lewknor,  and  his  Heirs,  and  the  Reverfion  of  the  Refidue  to 
Ognell,  and  his  Heirs  ;  the  Grantee  of  the  Rent  releafed  to  Lewknor  all  the  Right  to  that  Part 
of  the  Grange  which  was  granted  to  the  faid  Lewknor,  whereupon  Ognell,  to  whom  the  Rever- 
fion in  Fee  of  the  Refidue  was  granted,  entered,  fuppofing,  that  the  Rent  iffuing  out  of  the  whole 
Grange,  and  the  Grantee  having  releafed  Part  of  it,  the  whole  Rent  was  extinguished  ;  which 
is  very  true,  if  that  had  been  the  Cafe  ;  but  the  Rent  did  not  iffue  out  of  the  whole,  but  only  out 
of  that  Part  of  the  Grange,  which  was  in  the  Occupation  of  Henry  Beer;  for  tho'  the  fir  ft  Part 
of  the  Sentence  mentions  all  the  Grange,  yet  thofe  general  Words  are  reftiained  by  thofe  which 
follow  ;  {viz,.)    All  in  the  Occupation  of  Henry    Beer.     1  And.  178.  Underbill  verfus  Ognell. 

8.  In  Debt  for  Rent,  on  a  Leafe  for  Years,    the  Defendant  pleaded,  that  he  had  Common  Ap-  Palm. 
pur  tenant,  &c.  and  that  the  Leffor  had  enclofed  Part  of  the  Common  before  the  Rent  was  due,  59^" 
and  that  thereby  the  Rent  was  extinct ;  adjudged  an  ill  Plea,  for  the  R  ent  doth  not  iffue  out  of  the  Rep°41 . 
Common,  and  therefore  it  cannot    be  fufpended  by  enclofmg    the  Land.     2  Cro.  679.  Sander/on 

verius  Harrifm. 

9.  Leafe  of  an  Houfe,  rendring  Rent,  the  Leffor  commanded  a  Partition-Wall  to  be  broke  down; 
adjudged  this  is  not  fuch  a  Re-entry  into  the  Houfe,  as  fhall  extinguish  the  Rent.  Cro.  Car.  Har- 
rifon's  Cafe. 


jMj  (E)  <£f 


82o  Extinguifhment. 


i. 

to 


(E) 

€>f  dermis  fo?  fears,  ana  Conditions,  to^ere  ano  fe£  tofjat  %$$. 

Here-ever  the  Freehold  cometh  to  the  Term,  the  Eftate  for  Years  is  extinguifhed ;  as 
where  Leflee  for  Years,  Remainder  in  Tail   to  his  Heirs,  made  a  Feoffment  to   B.  G. 
_  the  Ufe  of  him   in  Remainder,  who  entered;  adjudged,  that   the   Feoffment  was  good,  tho' 
made  by  one  who  had  only  an  Eftate  for  Years  ;  for  by  the  Entry  of  him  in  Remainder,  he  was 
remitted   to  his  Right   Eftate,  and  the  Term  for  Years  was  extincL     Golds.  92.Moun.fon  verfus 
Weft.  See  f  often  PL  1  3. 

2.  A  Man,  who  had  an  Eftate  for  Years,  granted  it  to  E.  G.  on  Condition,  that  if  he  did 
not  pay  to  S.W.  yearly  10/.  that  the  Grant^fhould  be  void;  the  Grantor  made  the  faid  B.G. 
his  Executor,  and  died;  two  Judges  held,  that  the  Condition  was  extinguifhed,  becaufe  the 
Executor  could  not  enter  upon  himfelf,  if  it  was  broken.  Gold/.  181.  Tut  ball  verfus  Smote. 
lAnd.iS.  3-  Blount  fold  the  Manor  of  Alexton,  to  which  the  Advowfon  was  appendant  to  one  An- 
drews, and  covenanted  to  fuffer  a  Common  Recovery  to  the  Ufe  of  him  and  his  Heirs,  rendring 
42  /.  per  Annum  to  Blount,  and  his  Heirs;  and  it  was  farther  covenanted  between  the  Parties 
that  as  well  for  the  Affurance  of  the  Manor  to  Andrews,  as  the  faid  Rent  of  42  /.  to  Blount, 
that  he  the  faid  Blount  fhould  levy  a  Fine,  &c.  Provided  always,  that  Andrews  fhould  by  Deed 
give  the  Advowfon  to  Blount  for  his  Life  ;  and  farther  it  was  covenanted,  that  all  Afjurances 
after-wards  to  be  made,  fhould  be  to  the  Ufes  of  this  Indenture ;  the  Recovery  and  Fine  were  had 
accordingly,  and  Andrews  died  without  granting  the  Advowfon  to  Blount,  who  now  entered  for 
the  Condition  broken;  refolved,  that  the  Fine' had  not  extinguifhed  this  Condition,  becaufe  by 
the  Covenant  'tis  declared,  that  all  Affurance  s  afterwards  to  be  made,  fhould  be  to  the  Ufes  of 
that  Indenture,  which  intends,  that  the  Condition  fhould  be  faved.  2  Rep.  70.  Lord  Cromwell's 
Cafe.     Moor  104.5  C.     Dyer   311.  Putnam's  Cafe.  S.  P.     Poftea  Rent.  (G)  y.  S.C. 

4  LefTee  for  Life,  and  after  the  Determination  of  that  Eftate,  then  to  another  for  Years  ;  the 
Leflee  for  Years  died  fnteftate,  then  his  Adminiftrator  and  the  Leflee  for  Life,  joined  in  a  Pur- 
chafe  of  the  Fee-fimple  ;  adjudged,  that  the  Term  was  not  extinguifiied  by  the  Purchafe  of  the 
Fee,  becaufe  it  was  not  properly  a  Term,  but  an  Intereffe  Termini,  and'the  Purchafer  had  it 
not  in  his  own  Right,  but  as  Adminiftrator.     Godb.  2. 

5.  The  Husband  and  Wife  had  a  Leafe  for  Years,  and  entered  ;  afterwards  the  Leflbr  made 
a  Feoffment  in  Fee  of  the  Lands  to  the  Husband,  who  died  feifed  ;  adjudged,  that  by  the 
Acceptance  of  the  feoffment,  the  Husband  had  extinguifiied  the  Term;  but  if  the  Con- 
veyance had  been  by  Bargain  and  Sale  enrolled,  or  by  a  Fine,  inftead  of  a  Feoffment,  it  had 
been  otherwife.  Cro.  Eliz,  913-  Downing  verfus  Seymour. 
And  6-  ~*  hz  Tcftator  being  feifed  of  an  Houfe  in  London  for  a  Term  of  thirty-one   Years,  devifed, 

162.  By  t^at  his  Wife  fhould  enjoy  it  during  her  Widowhood,  and  that  the  Relidue  of  the  Term  fliould 
the  Name  remain  to  W-  R.  the  Teflator  died,  and  his  Widow  entered,  and  purchafed  the  Fee-fimple,  and 
of  Hard-  afterwards  married,  whereupon  W.  R.  entered,  and  adjudged,  that  his  Entry  was  lawful;  for 
tugtonv.  {j10'  ^g  w},0]e  Term  was  in  the  Widow,  until  fhe  married,  fo  as  by  the  Purchafe  of  the  Fee- 
1  Le'on  fimp'e,  the  fame  was  extinguifhed;  yet  that  fliall  not  defeat  the  Reverfio^a:y  lntereft  of  IV.  R. 
()1.  but  that  he  may  enter  after   the  Marriage  of  the  Widow.     10  Rc-p.  52.  Trin.  18  Eliz.   Harding-' 

Golds.  59.  ton  verfus  Rydler. 

7.  Tenant  in  Fee-fimple  made  a  Leafe  for  Years  to  IV.  R.  and  afterwards  made  a  Feoffment  of 
the  Lands  to  another,  with  a  Letter  of  Attorney  to  the  Leflee  to  make  Livery,  which  he  did 
accordingly  ;  adjudged,  that  by  his  Making  Livery,  his  lntereft  in  the  Term  was  not  extin- 
guifhed ;  for  what  he  did  was  as  Servant  to  the  Leflor.  Mich.  32  Eliz,.  1  Leon.  101.  Petty  ver- 
fus Trevilian. 

8.  The  Husband  had  a  Term  for  Years  in  his  own  Right,  the  Lands  afterwards  defcended  to 
his  Wife ;  adjudged,  that  the  Term  was  not  extinguifhed,  becaufe  the  Lands  came  to  him  in 
Right  of  another.  2  Cro.  175.  Lady  Vlat  verfus  Sleap. 

9.  Leflee  for  Years,  upon  Condition  that  the  Leafe  fhould  be  void  upon  Tender  and  Pay- 
ment of  6  d.  affigned  the  Term  to  a  Stranger,  who  was  difTeifed,  then  the  LefTor  paid  the  6  d. 
according  to  the  Condition  ;  adjudged,  that  tho'  the  DifTeifee  had  only  a  Right  to  the  Eftate, 
yet  the  Payment  to   him   was    good    and    fufficient  to  extinguifh   the  Leafe.     2  Cro.  275.  S.  C. 

10.  Leafe  for  Years,  rendring  Rent  ;  afterwards  it  was  covenanted  between  the  I  eflbr  and  Lef- 
fce,  that  a  Bargain  and  Sale  fliould  be  made  of  the  Lands  to  the  Leffee,  in  order  to  make  him  a 
Tenant  to  the  Precipe,  and  a  Fine  levied  to  him  and  others,  and  his  Heirs,  to  the  Intent  a 
Common  Recovery  fliould  be  fuffered,  all  which  was  done;  adjudged,  that  tho1  by  the  Fine  the 
Term  was  extinct  for  a  Time,  yet  it  was  revived  by  the  Recovery  ;  for  that  being  executed, 
and  the  Bargain  and  Sale,  Fine  and  Recovery,  being  all  but  one  Aflurance,  it  fliall  be  quafi  a 
Conveyance,  to  the  Ufe  ab  initio.     2  Cro.  643.  Ferrers  verfus  Fermor. 

11.  IV.  R.  made  a  Leafe  for  100  Years,  to  one  T.P.  who  made  a  Leafe  for  twenty  Years, 
rendring  Rent;  then  W.  R.  granted  the  Reverfion  in  Fee,  &c.  and  the  Grantee  purchafed  the 
Reverfion  of  the  Term;  adjudged,   that  he  fhall   not  have   the  Rent,  becaufe  that   being  inci- 

4  dent 
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dent  to  the   Reverfion  of  the  Term,   is  now  extinguifhed  by  the  Reverfion  in  Fee,   both  being 
in  one  Perfon.     Moor  94.  77;?  Lord  Treafurer  vei Tus  Barton. 

1  2.  Upon  an  Information  of  Intrufion,  the  Cafe  upon  the  Pleadings  was,  that  Sir  Fra.  Engle- 
field  went  beyond  Sea  with  the  the  Queen's  Licenfe,  for  a  certain  Time,  and  after  that  Time 
was  expired,  he  was  commonded  to  return,  which  he  refufed  to  do  ;  whereupon  a  Committor! 
iffued  out  of  Chancery,  returnable  in  the  Exchequer,  to  make  Inquifition,  and  to  feife  his  Lands, 
which  was  done,  and  thereupon  the  Queen,  Anno  14  of  her  Reign,  made  a  Leafe  thereof  to  one' 
Champion  ;  afterwards  Sir  Fra.  Engtefield  was  indicted  in  Middlesex  in  B.  R.  for  a  Treafon  by  him 
committed  at  Namure  in  Flanders,  and  the  Indictment  was  found,  and  thereupon  he  was  out- 
lawed ;  adjudged,  that  by  the  Outlary  the  Leafe  was  extinguifhed.  Moor  2 : 9  Sir  Francis 
Englefield's  Cafe. 

13.  The  Teflator  being  feifed  in  Fee,  and  having  three  Sons,  Frauds,  Jafper  and  George, 
deviled  his  Lands  to  Jafper  for  twenty-one  Years,  to  perform  his  Will,  and  pay  his  Debts,  and" 
made  him  Executor  ;  and  if  Jafper  died  within  that  Term,  then  the  like  Devife  to  George  ; 
and  he  devifed  the  Lands  themfelves  to  Francis  in  Tail,  Remainder  in  Tail  to  Jafper,  &c.  the 
Teftator  died,  and  Jafper  entered  ;  then  Francis  died  without  Iffue,  fo  that  the  Inheritance 
defcended  on  Jafper,  who  had  the  Iffue,  the  Defendant,  and  died  within  the  Term;  thereupon 
George  entered  ;  adjudged,  that  by  the  Defcent  of  the  Inheritance  to  Jafper,  who  was  then  in 
PoffcMion,  by  Virtue  of  the  Devife  to  him  for  21  Years,  that  the  Term  wis  extinguifhed.  Moor 
286.  Lee  verfus  Lee.     See  ante  a  pi.  1. 

14.  In  a  Special  Verdict  in   Trefpafs,   the  Cafe  was,  the  Lady  Fin  h  had  two  Sons,   Sir  Moile  -And.91. 
and  Henry,  and  levied  a  Fine  to  the  Ufe  of  her  felf  for   Life,  and  afterwards  to  the  Ufe  of  her 
Executors  for  five  Tears,   then  to    the  Ufe   of  Sir  Moile    in    Tail,   Remainder  over  ;  then    fhe 
married,  and   Hie   and  her  Husband  granted  the  Term  of  five  Tears  to  Sir  Moile  ;  afterwards  fhe 

and  her  Husband  levied  another  Fine  to  Sir  Moile,  fur  Cognifance  dt  droit,  and  then  fhe,  with 
the  Affent  of  her  Husband,  made  her  Will,  and  conftituted  her  Son  Henry  fole  Executor,  and 
died  ;  then  Henry  entered  as  Executor,  and  Sir  Ahile  entered  on  him,  and  being  put  our, 
brought  an  Action  of  Trefpafs,-  adjudged,  that  this  Fine  had  extinguifhed  the  Term,  and  had 
made  fuch  a  Difturbance  of  the  Poffeflion,  that  the  Ufe  which  was  Future,  ought  to  arife  at 
that  very  Inftant  in  the  Executor,  upon  the  Death  of  the  Lady,  or  it  fhould  never  arife  at 
all;  as  it  was  adjudged  in  Chudleigh's  Cafe  for  the  fame  Reafon.  Mwr  339.  Sir  Moile  Finch 
verfus   Finch. 

15.  Sir  John  Savage  levied  a  Fine,  and  declared  the  Ufcs  to  himfelf  for  Life,  Remainder  to 
his  Wife  for  Life,  Remainder  to  his  Executors  for  20  Tears,  Remainder  in  Tail  to  his  eldeft 
Son,  with  feveral  Remainders  over ;  afterwards  Sir  John  levied  another  Fine  of  the  fame  Lands, 
and  to  the  fame  Ufes,  only  leaving  out  the  Term  of  twenty  Tears  to  his  Executors  ;  Sir  John  died, 
leaving  his  Wife  Executrix,  who  married  Sir  Robert  Remmington  ;  adjudged,  that  this  Remain- 
der to  his  Executors  for  twenty  Years,  being  in  Abeyance  during  the  Life  of  Sir  John  and  his 
Wife,   is  extinguifhed   by  the  fecord  Fine.     Moor  754.  Remmington  verfus  Savage. 

16.  Leflee  for  99  Years,  Reverfion  to  Margaret  for  Life;  fhe  married,  and  then  the  LefTee 
granted  the  Term  to  the  Husband,  then  the  Wife  died  ;  the  Queftion  was,  whether  this 
Term  was  in  the  Husband  ;  and  the  better  Opinion  was,  that  it  is,  for  he  had  the  Term  in  his 
own  Right,  and  the  Reverfion  in  Right  of  his  Wife;  but  on  the  other  Side  ir  was  faid,  that  it 
was  extinguifhed  ;  for  he  had  both  the  Poffeflion  and  Seilin,  tho'  it  was  in  the  Right  of  another. 
2  Roll.  Rep.  472.  Lichden  verfus  IVmfmore. 

17.  There  being  a  (Jrant   of  the  next   Avoidance  in  Being,  the  Parfon,  Patron  and   Ordinary,  w 
before  the  Stat.  13  Eliz,.  joined   in  a  Leafe  of  the  Parfonage  for  99  Years;  the  Parfon  died,  the  4™. 
Grantee    of  the    next  Avoidance  prefented,    and    his  Incumbent   enjoyed    it,   difcharged    of  the  sle  iKcp. 
Leafe,  all  his  Life- time  ;  after  his  Death    the   Patron,   who  joined    in  the  Leafe,  prefented  one,  8. 

who  was  infiituted  and  indufted;  adjudged,  that  by  his  Induction  he  hath  the  Freehold  imme- 
diately, and  by  Confequence  the  Leafe  is  wholly  extinguifhed.  Crti.  Car.  582.  Plowden  verfus 
Oldfird.     Pofiea  Prefentation.  (C)   1. 

18.  In  Debt  upon  Bond,  for  Performance  of  Covenants,  the  Cafe  was,  Secomle  the  Defendant 
being  feifed  in  Pee  of  a  Moiety  of  a  Rectory,  fold  it  to  Sir  Warwick  Hc!e,  by  a  Deed  of  Bargain 
and  Sale,  for  fo  much  Money,  in  which  there  was  a  Covenant  for  farther  Affurance  ;  and  the  better 
to  akertain  the  yearly  Value,  they  agreed  by  Parol  at  the  fame  Time,  that  the  Deed  was  executed, 
that  Secomb  fhould  take  a  Leafe  of  it  for  21  Years  at  fuch  a  Rent,  which  in  Truth  was  more  than 
it  was  worth,  and  this  was  done  to  deceive  the  Purchafer;  the  Leafe  was  made  accordingly,  and 
afterwards  Secomb  in  Performance  of  the  Covenant  for  farther  Affurance,  levied  a  Fine  to  the 
Purchafer  ;  the  Queftion  was,  whether  this  Fine  had  extinguifhed  the  Leafe,  or  whether  it  was 
fave  by  the  Parol  Agreement;  it  was  infilled,  that  it  was  faved  by  that  Agreement,  and  not  ex- 
tinguifhed by  the  tine,  becaufe  all  the  fubfequent  Conveyances  are  directed  by  that  Agreement  ; 
for  the  Fine  is  not  an  Independant  Conveyance  of  it  felf,  but  relates  to  the  Bargain  and  Sale,  and 
both  make  but  one  Conveyance;  and  fo  is  Puttenharn'%  Cafe.  But  adjudged,  that  if  this  Leafe 
is  preferved,  it  muft  be  by  a  Thing  of  as  high  a  Nature  as  the  Bargain  and  Sale,  which  a  Parol 
Agreement  is  not,  and  the  Inconvenience  would  be  gteat,  if  fuch  a  Parol  Agreement  fhall  make  It 
good  both  againft  a  Bargain  and  Sale,  and  a  Fine,  becaufe  in  ftnh  Cafe  a  Purchafer  could  ngvei 
be  fafs  In  his  Title.     Palm.  506.    Hels  verfus  Secomb. 

(r)m 
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€>f  Cffates  tot  Hifty  toljere,  ant)  l>r  W&at  a«$ 

I.  TN  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  a  Copyholder  in  Fee  furrendered  to  the 
Jl  Ufe  of  one  for  Life,  Remainder  to  two  other  Perfons  in  Fee  ;  «>ne  of  thofe  in  Remainder 
made  a  Leafe  for  Years  to  the  Defendant;  and  then  the  Tenant  for  Life  and  both  the  Remainder 
Men  joined  a  Surrender  to  feveral  Perfons  and  to  feveral  Ufes,  &c.  adjudged,  that  by  this  Means 
the  Eftate  for  Life  was  extinguiflied  in  him  who  had  the  Reverfion.  Hill.  3 1  Eliz,.  1  Leon.  1 74. 
Dove  verfus  Wtlletu 

(G) 

75v  ®nitt  of  ^QfTefftotT. 

1,  •"T-^HE  Lord  Grey  prefcribed  to  hunt  Deer  in  the  Demefnes  of  his  Manor  of  S.  as  in  the 
1  Purliews  of  Wh  addon-Chafe,  &c.  the  Manor  afterwards  came  to  the  Queen,  who  grant- 
ed it  to  B.  G.  in  Fee,  with  a  free  Warren  in  the  Demefnes,  It  a  quod,  no  Man  fliould  enter  there 
to  hunt  Deer  without  his  Leave;  adjudged,  that  this  Unity  of  Pofleflion  did  not  extinguifh  the 
Privilege  to  hunt  Deer  in  the  faid  Manor,  being  the  Purlieus  of  the  Chafe,  and  that  the  It  a  quod 
did  not  extend  to  her  Keepers,  but  to  other  Subje&s.     Dyer  326. 

2.  In  a  Prohibition,  the  Bijhop  of  Lincoln  fuggefted  a  Prefcription  to  hold  the  Manor,  &c  dis- 
charged of  Tithes,  during  the  Time  it  was  in  their  Pofleflion  ;  and  that  in  the  Reign  of  Ed.  6. 
the  faid  Manor  was  conveyed  to  the  Duke  of  Somerfet,  and  afterwards  came  to  the  Bifhop  again  ; 
adjudged,  that  a  Prefcription  in  a  Spiritual  Perfon  to  be  difcharged  of  Tithes,  is  good,  which 
was  not  deftroyed  by  an  Unity  of  Pofleflion.  Cro.  Eliz,.  276.  Bijhop  of  Lincoln  verfus  Cooper. 
Leon.  248.  S.  C. 
W.  Jones  2.  The  Plaintiff  being  poflefled  of  a  Retlory  and  Curtilage,  &c.  in  Mar  chain,  prefcribed  to  have 
«45-  a  Water-courfe  flowing  in  a  Stream  there,  from  the  Curtilage  to  his  Houfe,  and  that  the  Defen- 

Latch  p  dant,  on  fuch  a  Day,  had  flopped  it ;  the  Defendant  pleaded,  that  H.  8.  was  feifed  of  the  faid 
ijj.  S.C.  r^e(5j.ory  in  peCj  and  having  a  Piece  of  Ground  lying  between  the  Water-courfe  and  Stream,  grant- 
ed the  fame  to  one  Box,  and  fo  by  mefne  Conveyances  brings  down  a  Title  to  himfelf,  and  that 
by  Unity  of  Pofleflion  in  the  Plaintiff,  the  Water-courfe  was  extinct,  and  fo  juftifies  the  Stopping; 
adjudged,  that  by  this  Unity  of  Pofleflion  of  the  Rectory  and  Water-courfe,  it  was  not  extinguifh- 
ed,  and  that  the  Prefcription  was  (till  good.     Cro.  Car.  302.   Sury  verfus  Pigot.  Poph.  166.  S.  C. 


€jtto#ton* 

See  IudiBment. 
(A) 

t  Mod.  5.  !■  ^S  Nformation  againft  a  KentiJJj  Attorney,  upon  the  Statute  3  Jac.  cap.  7.  for  taking  Extor- 

5.  C.  Jive  of  his  Client  1  /.  3  s.  contra  formam  Statuti ;  upon  Not  guilty  pleaded,  he  was  found 

guilty,  and  it  was  infilled  in  Arreft  of  Judgment,    that  by  this  Statute  another  Method 

jIL      was  directed,  {viz,.)  An  Action,  in  which  the  Party  grieved  fbould  have  Coftsand  treble 

Damages,  and  therefore  an  Information  would  not  lie.     S/d.  434.  ihe  King  verfus  "troy. 

2.  Indictment  againft  W.  R.  and  another,  for  that  they  being  Receivers  of  the  Queen's  Tax, 
did,  colore  officii,  extort  Money  from  feveral  Perfons;  adjudged,  that  Two  may  be  jointly  indicted 

1  Vent,      for  an  Extortion  or  Battery,  becaufe  'tis  a  Crime  at  Common  Law,  of  which  they  may  be  jointly 
302-  or  Severally  guilty.     1  Sa/k.  382.  The  Queen  verfus  Atkinfon  &  al'. 

3.  By  the  Statute  1  MAIL  3.  cap.  21.  'tis  enacted,  that  if  a  Clerk  of  the  Peace  do  misbehave  him- 
felf in  his  Office,  and  if  a  Charge  in  Writing  of  fuch  Mif demeanor  be  exhibited  againft  him  to  the 

Seffions,  they  may  difcharge  him  :  The  Seflions  made  this  Order,  ff.  Whereas  by  a  Complaint  in 
Writing  exhibited  to  this  Court  againft  R.  B.  Clerk  of  the  Peace,  he  was  charged  with  divers  Mif- 
demeanors  in  his  Office,  (viz,.)  "That  he  exaEled  ofT.P.  8  s.  for  a  Subpoena,  and  did  compel 
W.  R.  to  pay  9  s.  more  than  his  due  Fee;  and  it  doth  appear  upon  Evidence,  that  the  faid  R.  B. 
misbehaved  himfelf  in  his  Office,  by  the  Extorting  of  the  faid  T.  P.  5  s.  more  than  was  his  due 
Fee,  and  of  the  faid  W.  R.  9  s.  more  than  was  his  due  Fee;  this  Court  doth  difcharge  and  remove  him 
4  from 
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from  the  faid  Office  of  Clerk  of  the  Peace  :  This  Order  being  removed  by  Certiorari  into  B.  R.  it 
was  quafhed,  becaufe  here  was  no  pofitive  Charge  of  Extortion  in  his  Office,-  for  all  before  rhe 
(viz,.)  is  nothing  but  Recital,  and  a  general  Charge,  which  is  not  allowed  in  any  Cafe,  but  in 
Barretry,  the  Nature  of  which  Crime  confifts  in  many  particulars  j  now,  what  comes  after  the  Vi- 
delicet is  not  a  pofitive  Charge  of  any  Mifdemeanor  relating  to  his  Office;  it  is  not  faid  that  he  took 
the  8x.  or  the  gs.extorfxve,  or  colore  officii,  which  Word  Extorfive  is  as  effintial  to  a  Charge  for 
Extortions,  as  Proditorie  or  Felonice,  to  a  Charge  of  Treafon  or  Felony ;  and  what  follows  after 
upon  Evidence  before  the  Sejjions,  will  not  make  this  Order  better,  becaufe  what  appeared  to  them 
is  no  Part  of  the  Charge,  which  ought  to  have  been  very  certain,  efpecially  in  this  Cafe,  where 
the  Defendant  is  to  be  deprived  of  his  Freehold,  and  of  the  Benefit  to  be  tried  by  a  Jury.  %  Salk, 
6%o.  "The  King  verfus  Baynes. 


$ attttte  of  3&ecoj&. 

For  Variance  between  the  Pleadings  and  I      it  felf,  is  certified.  (B) 

the  Record  certified.  (A)  Where  Nul  tiel  Record  is  a  good  Plea," 

Where  the  Tenor,  and  not  the  Record  |      and  where  not.  (C) 


(A) 

f  0?  aartattee  fceraieen  tfte  fHeatfinss,  ano  tlje  JBecoja  certifies; 


I 


1.  "Y"N  a  Formedon  in  Defcender,  a  Fine  with  Proclamations  levied  Anno  3 oH.  8.  was  pleaded; 
and  upon  an  Iffue  of  Nul  tiel  Record,  the  Tenant  brought  it  in  at  the  Day,  but  in  the 
Proclamations  made  in  Trinity-Term,  the  Year  of  the  King  was  left  out ;  but  becaufe 
thofe  which  were  .made  in  Eafier-Term  before,    and  in  Michaelmas-Term  after  were 

right,  and  the  Year  of  the  King  was  expreffed  in  them,  therefore  the  other  were  held  to  be  right, 

for  it  mull  be  in  the  fame  Year.     Dyer  234. 

2.  In  Aflife,  the  Defendant  pleaded,  that  the  Plaintiff  was  outlawed;  the  Plaintiff  replied  Nul 
tiel  Record,  and  being  at  Iffue  thereon,  the  Tenor  was  brought  in  by  Mittimus,  by  which  ic 
appeared,  that  there  was  a  Variance  between  the  Day  of  the  Return  of  the  Exigent,  and  that 
where  the  Outlawry  was  pronounced  ;  and  this  was  held  a  Failure  of  the  Record.     Dyer  187. 

3.  In  Aflife,  the  Tenant  pleaded,  that  before  that  Time  the  now  Demandant  had  brought  an 
Aflife  againjl  his  Father,  who  pleaded,  that  the  Demandant  had  made  a  Feoffment  to  him,  and 
it  was  fo  found  by  the  Aflife  ;  the  Demandant  pleaded  Nul  tiel  Record,  and  upon  that  iffue  the 
Tenant  brought  in  the  Record,  by  which  it  appeared,  that  the  Aflife  was  brought  againft  his  Fa- 
ther and  Mother ;  adjudged,  that  this  Variance  did  not  make  a  Failure  of  the  Record  in  Fofier  and 
jfackfons  Cafe.     Hob.  55. 

4.  Formedon  of  the  Manor  of  Isfeild ;  the  Defendant  pleaded  in  Bar  a  Common  Recovery  of 
the  faid  Manor  againft  the  Donee  in  Tail,  who  replied  Nul  tiel  Record,  and  being  at  Iffue,  the 
Defendant  brought  in  the  Record,  by  which  it  appeared,  that  the  Recovery  was  of  the  Manor  of 
Iffeild  inftead  of  Isfeild;  adjudged,  that  this  being  in  a  Common  Recovery,  it  fhall  not  be  a  Failure 
of  Record  for  this  fmall  Variance,  but  it  fhall  be  amended,  it  being  the  Mifprifion  of  the  Clerk, 
5  Rep.  46.  Cook's  Cafe. 

5.  In  Debt  upon  an  Efcape,  the  Plaintiff  declared,  that  he  had  obtained  a  Judgment  in  an  in- 
ferior Court,  upon  which  the  Party  was  taken,  and  the  Sheriff  fuffered  him  to  efcape ;  the  De- 
fendant pleaded  Nul  tiel  Record,  and  being  at  iffue,  the  Defendant  brought  in  the  Record  at  the 
Day,  by  which  it  appeared  that  there  were  feveral  Variances  in  the  Continuances  and  Procefs ; 
but  yet,  becaufe  the  Plaint,  Count,  and  Judgment  certified,  did  agree  with  the  Plaintiff's  Decla- 
ration, adjudged,  thofe  Variances  made  no  Failure.     Hob.  179.  Coachman  verfus  Hally. 

6.  Upon  an  Information  for  Non-refidence,  the  Defendant  pleaded  another  Information  exhi- 
bited againft  him  28  April,  14  Jac.  in  the  Exchequer,  for  the  fame  Offence;  the  Plaintiff  re- 
plied Nul  tiel  Record,  upon  which  they  were  at  Iffue ;  and  upon  the  Record  certified,  it  appear- 
ed, that  the  Information  in  the  Exchequer  was  exhibited  29  April,  in  the  fame  Year,  and  it  was 
Right  in  every  other  Thing;  and  thereupon  ,this  was  adjudged  no  Failure  of  the  Record.  Hob,  200, 
Parry  verfus  Paris. 

(B)  U^fjCi'C 
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(B) 

mtyxz  tlje  Ztnoi*  anD  not  ttje  Eeco?n  it  felf,  (0  certtfico. 

1.  TN  Affife,  the  Defendant  pleaded,  that  the  Plaintiff  was  outlawed,  the  Plaintiff  replied  Nut 
X  tiel  Record,  and  being  at  I  flue,  the  Defendant  brought  in  the  Tenor  by  Mittimus ;    ad- 
judged, this  was  a  Failure  of  the  Record.     Dyer  187. 

2.  The  Defendant  pleaded,  that  the  Plaintiff  was  outlawed,  who  replied  Nut  tiel  Record,  and 
before  the  Day  in  which  the  Defendant  was  to  bring  in  the  Record,  it  was  removed  by  Writ  of 
Error,  and  thereupon  he  brought  in  an  Exemplification  of  it,  without  Writ,  or  without  any  Seal, 
but  that  of  the  King's  Bench  j  adjudged,  this  was  a  Failure  of  the  Record,  and  fo  it  had  been  if  it 
had  been  reverfed  upon  the  Writ  of  Error,  tho'  there  was  fuch  a  Record  at  the  Time  of  the  Plea 
pleaded.     Dyer  227. 

3.  Upon  Non  damnificatus  pleaded,  the  Plaintiff  replied,  that  he  was  damnified  by  a  Judg- 
ment had  againft  him  upon  a  Plaint  in  London,  the  Defendant  rejoined  Nul  tiel  Record,  and  be- 
ing at  iflue,  the  Plaintiff  at  the  Day  brought  in  the  Tenor  by  Mittimus ;  adjudged  a  Failure  of 
the  Record.     Dyer  187. 

4.  In  an  Information  againft  the  Defendant  for  Recufancy,  he  pleaded,  that  he  was  indicted  in 
Middlefex  for  the  fame  Offence;  the  Plaintiff  replied  Nul  tiel  Record,  and  being  at  Iflue,  the  De- 
fendant took  out  a  Certiorari  directed  to  the  Juftices  of  the  Peace,  and  at  the  Day  brought  in  the 
Tenor  of  the  Record  certified  by  the  Cuflos  Rotulorum  by  Mittimus ;  now,  tho'  this  Certificate 
was  void,  becaufe  it  was  not  made  by  the  Juftices  of  the  Peace  to  whom  the  Certiorari  was  di- 
rected, and  by  Confequence  the  Defendant  had  failed  to  bring  in  the  Record  at  the  Day ;  yet  be- 
caufe it  was  the  Award  of  the  Court,  it  was  held  to  be  no  Failure  in  the  Defendant.  Hob.  135. 
Pie  verfus  Thrill.    Antea  Certiorari.  (B)  1 .  S.C. 

(C) 

UWytxt  Nul  tiel  Record  fe  a  gooD  pita,  ano  totjere  not, 

1.  TN  Audita  querela  the  Plaintiff  fet  forth,  that  he  was  taken  in  Execution  upon  a  Capias  tit" 
X  legatvm  on  an  Outlary  after  Judgment,   and  that  the  Sheriff  fuffered  him  to  efcape;  the 
Defendant  pleaded,  that  after  the  Efcape,  and  before  the  Audita  querela  brought,   the  Outlary 
was  reverfed  for  Error,  and  fo  Nul  tiel  Record.    8  Rep.  142.    In  Dr.Drury's  Cafe. 


$ atr&  jiHatfcete,  &c. 

(A) 

I.  TN  Trefpafs,  the  Defendant  juftified  as  Clerk  of  the  Market,  &c.  for  a  Diftrefs  of  3  /.  qd.  for 
A  not  ufing  Meafures  marked  according  to  the  Standard  in  the  Exchequer ;  and  upon  De- 
murrer to  this  Plea  it  was  infifted  for  the  Defendant,  that  this  was  an  Authority  which  he  had  by 
Virtue  of  the  Statute  14  Ed.  3.  cap.  12.  feSi.  2.    1  Salk.  327.  Burden's  Cafe. 

1.  Adjudged  upon  a  Demurrer,  that  the  Inhabitants  of  one  Market-Town  may  fell  Goods  in 
another  Market-Town ;  for  that  Statute  of  Ph.  &  Mar.  extends  only  to  thofe  who  live  in  Villages, 
and  fell  their  Goods  in  Market-Towns,     a  Lev.  80.  Davis  verfus  Leving. 


%  f  aire 


82? 


Jfalfe  Jmpjtfonment 

Againft  whom,    and  in  what  Cafes,  it  f  Pleas  to  this  A&ion,  not  good.  (B) 
will  lie,  and  where  it  will  not  lie.  (A)  I  Pleas  to  this  Action,  good.  (C) 

(A) 

aaatnft  taljom,  and  in  Mjat  Cafes  it  fcrill  lit,  ana   totjere  it  tettl 

not  lie, 

HERE  a  Court  hath  Jurifdiftion  of  a  Caufe,   altho'  the  Proceedings  are   in- 

verfo  ordine,  yet  for  an   Arreft  and  rmprifonment,  an  Attion  will  not  lie  ;  as 

for  a  Cafias  againft   an  Earl ;  but  where  the  Court  hath  no  Jurifdiciion,  then 

'tis  coram    non  Judice,  and  the  Aftion  lies.      10   Rep.  7$.  Cafe  of  the  M.ir- 

fialfea, 

2.  If  an  Officer  hath  a  Warrant  upon  a  Ca.  fa.  againft  a  Countefs,  and  he  arrefts  her,  an  Ac- 
tion of  Falfe  Imprifonment  will  not  lie,  becaufe  he  is  not  to  examine  the  Judicial  Act  of  the 
Court,  but  to  obey  ;  but  if  the  Arreft  is  upon  a  feigned  Action  out  of  the  Counter,  in  fuch  Cafe 
the  Aftion  lies.     6  Rep.  56.  Countefs  of  Rutland 's  Cafe.     Moor  755:.  S.  C. 

3.  King  Edw.  6.  incorporated  the  Town  of  St.  Albans,  and  gave  them  Power  to  make  By- 
Laws  ;  the  Term  was  kept  there,  and  the  Mayor,  &c.  with  the  Aflent  of  the  Plaintiff  who  was 
one  of  the  Burgeffes,  afTeffed  every  Inhabitant  in  a  certain  Sum,  for  the  Charges  in  erecting 
Courts  there,  and  if  any  one  refufed  to  pay,  that  be  Jhould  be  imprifoned ;  the  Plaintiff  refuiing 
to  pay,  dfevras  committed,  and  in  an  Action  of  Falfe  Imprifonment  brought  againft  the  Mayor, 
he  juftified  under  this  By-Law;  but  it  was  adjudged  againft  him,  becaufe  it  was  a  By-Law  a- 
gainft  Magna  Cbarta,   quod  nullu.s  liber  homo  imprifonetur,  ejre.     5  Rep.  54.  Clerke's  Cale. 

4.  By  the   Statue  14    H.  8.  no  Man  is  to  practice  Phyfick  in  London-,  or   within  feven  Miles  a'BrownL 
thereof,  unlefs  allowed  by  the  Prefident  and  Cenfors  of  the  College  of  Phyficians,  and  that  there  :6^'.,, 
ftiould  be  four  Cenfors  every  Year,  who  fhould  punifh  by  Fine,  Amerciaments  and  Imprifonment,  for  z    u    ' 
Offences  by  thofe  who  pradifed  in  non  bene  exequendo,  faciendo  &  utendo  facilitate  medicina.Dr.  Bon- 
bam  being  a  Graduate  in  Oxford,  practifed  Phyfick  in  London,  and  being  fummbned  to  appear  before 

the  Vrefident  and  Cenfors,  he  told  them,  he  would  practife  without  their  Leave,  for  which  they 
fined  and  committed  him  to  the  Counter,  without  Bail,-  and  in  an  Aftion  of  Falfe  Imprifonment, 
adjudged,  that  they  had  not  purfued  their  Authority  either  in  the  Perfon's  committing,  or  in  the 
Offence  for  which  they  had  committed  Dr.  Eonbam  ;  becaufe  the  Cenfors  had  only  Authority  to 
commit,  and  here  the  Commitment  was  by  the  Prefident  and  Cenfors;  and  he  was  committed 
for  faying  he  would  practice  without  their  Leave,  when  they  had  only  Authority  to  fine  and 
commit  pro    non  bene  utendo  facultate  medicine.     8  Rep.  114.  Dr.  Bonham\  Cafe. 

5.  In  an  Action  of  Falfe  Imprifonment,  the  Defendant  juftified,  fetting  forth,  that  the  Lord 
Mayor  of  London  was  a  Juftice  of  Peace,  and  that  the  Defendant  was  a  Serjeant  at  Mace,  and 
that  the  Lord  Mayor  commanded  him  pro  diverfis  caujis  eidem  majori  bene  cognitis,  to  arreft  and 
imprifon  the  Plaintiff,  &c.  adjudged  no  good  Plea,  becaufe  it  did  not  appear,  whether  the 
Command  was,  as  he  was  Lord  Mayor,  or  a  Juftice  of  Peace,  or  for  what  Caufe  he  was  impri- 
foned. 1  Brovenl.  204.  Wuody's  Cafe.  2  Cro.  81.  S.  C.  reported  by  the  Name  of  Boucher's 
Cafe. 

6.  In  Falfe  Imprifonment,  the  Defendant  juftified  under  a  Prefcription  in  tbe  Marjhalfea,  to 
hold  Plea  of  all  Caufes  within  tbe  Verge,  and  under  a  Capias  returnable  at  next  Court,  and  be- 
caufe he  did  not  fhew  between  what  Parties,  (for  that  Court  hath  only  Authority  to  hold  Plea  be- 
tween Parties  of  the  Houjliold)  and  becaufe  the  Capias  was  not  returnable  at  a  Day  certain,  but 
only  at  next  Court,  adjudged,  that  the  Awarding  the  Procefs  was  ill,  and  that  the  Action  was 
well  brought.  2  Cro.  314.  Johns  verfus  Smith.  2  Bulft.  36.  5.  C.  1  Mod.  81.  S.  P.  Cro.  Car, 
254.  contra. 

7.  In  Trefpafs  againft  the  Sheriff  for  arrefting  and  imprifoning  the  Plaintiff,  he  juftified,  that  by  1  Roll* 
Virtue  of  a  Latitat,  at  the  Suit  of  /?.  G.   he  took  the    Plaintiff  in  exitu  ab   officio  fuo,   and    left  ReP'  34»« 
him  in  Prifon  to  R.  B.  his  SuccefTor ;  the  Plaintiff  replied,  that  B.  G.  who  fued  out  the  Latitat, 
commanded  the  Sheriff  to  difcharge  him  of  that    Aftion  before  the  Imprifonment,  and   releafed 

him  of  that  Adtion,  notwithftanding  which  the  Defendant  detained  him  ;  adjudged,  that  this 
Replication  is  good  ;  for  the  Sheriff  is  bound  to  take  Knowledge  of  the  Party,  as  well  in  order  to 
difcharge  the  Pevfon  at  whofe  Suit  he  is  detained,  as   he   is  to  arreft  him.     2  O'O.  375?.  Withers 


veifus  Henley. 


N  8.  In 
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8.  In  Falfe  Imprifonment  by  the  Husband,  the  Defendant  juftified  by  a  Ca.  fa.  and  the  Truth 
was,  that  before  Judgment  flie  married  the  Plaintiff;  adjudged,  that  the  Capias  fhall  be  againft 
_..  her,  and  not  againft  her  Husband.  2  Cro.  323.  Doily  verfus  White.  2  Bulft.  80.  6'.  C. 
aSiS  c"  9-  *n  *J:i"~e  Imprifonment,  the  Defendant  juftified,  for  that  the  Plaintiff  brought  a  little  Child  to 
Moor'  "  the  Parifti  Church  of  R.  and  would  have  left  it  there  without  Nourishment,  to  the  Danger  of  the 
284.  S.  C.  Child,  and  contra  paccm,  and  that  he  being  Conftable  arrefted  and  imprifoned  the  Plaintiff,  until 
Owen  98.  he  promil'ed  to  carry  the  Child  back  again,  &c.  and  upon  Demurrer,  this  was  held  an  ill  Ilea  ; 
I  '  .  becaufe  a  Conftable  cannot  imprifon  a  Man  at  his  Pleafuie,  he  ought  to  have  carried  him  befoie  a 
Fulwood    Juflice  of   leace,  &c.    1  Leon.  327.  Beal  verfus  Carter.     Popb.  13.  S.  C.  contra. 

v-  Gaf- 

•olgnc.  S.  P.    Cro.  Eliz.  204.  Strctcan  v.  Brown.  S.  P.     3  Leon.   209.  S.C. 

10.  A  Man  was  imprifoned  by  a  Mayor  of  a  Corporation  for  Misbehaviour,  in  giving  dun-ileus 
Language  to  him,  and  this  appearing  upon  the  Return  of  an  Habeas  Corpus,  the  Party  Was-dif- 
charged  ;  for  tho'  'tis  an  Offence,  yet  the  Mayor  ought  not  to  imprifon  a  Man  in  a  Dungeen, 
without  Bread  to  eat,  or  a  Bed  to  lie  on.  2  Bulft.  139.  Hodges  and  Hawkins  verfus  Mayor  of 
Litkirrett. 

11.  In  Falfe  Imprifonment  againft  a  J  a  ft  ice  of  Peace,  he  juftified,  for  that  on  27th  of  Sep- 
tember, p  Jac.  a  Minifter  came  into  the  Church  of  St.  L.  in  R.  to  preach,  and  that  the  Plaintiff  and 
another,  together  with  the  Church-wardens,  laid  violent  Hands  on  the  Minifter,  and  hindred  his 
Preaching,  againft  the  Form  of  the  .Statute,  for  which  Offence  he  was  brought  before  him,  being 
a  Tuftice  of  Peace,  and  being  thereof  convicted  by  fufficient  Witneffes,  he  fent  him  to  Prifon  ; 
and  this  was  ht Id  a  good  Plea.     2  Bulft.  qj.Crefwick  verfus  Rokesby. 

1  2.  Sir  William  Chauncey  being  committed  to  the  Fleet  by  a  Warrant  from  the  High  Commif- 
fiotfers,  brought  an  Habeas  Corpus,  the  Return  whereof  was,  {viz.)  We  require  you  to  take  in- 
to your  Cuflody  the  Body  of  Sir  William  Chauncey,  for  that  he  being  convented  before  us  for 
Adultery,  and  for  expelling  his  Wife  from  his  Company,  without  allowing  her  any  Maintenance, 
and  being  convicted  thereof  by  his  own  Confeffion,  he  was  by  Order  of'the  Court  enjoined  to  al- 
low his  Wife  a  competent  Maintenance,  according  to  his  Ability,  which  he  refufed,  &c.  adjudged, 
that  this  Court  of  High  Commiilion  being  erected  by  Letters  Patents,  cannot  imprifon  by  Vir- 
tue thereof;  for  the  King  cannot  give  any  fuch  Power,  where  they  cannot  imprifon  by  the  Com- 
mon Law  ;  and  for  Adultery  a  Man  cannot  be  imprifoned  at  Common  Law  ;  wherefore  Sir  Wil- 
liam Chauncey  was  difcharged  upon  Bail.  Pajch.  0  Jac.  2  Brownl.  18.  Sir  William  Chauncey  %  Cafe. 
12  Rep.  82.  S.  P. 

1  3.  Falfe  Imprifonment  againft  a  Mayor,  who  juftified,  for  that  he  being  a  Magiftrate,  the  Plain- 
tiff faid  he  was  a  Fool ;  adjudged,  that  the  Plea  was  ill,  for  he  cannot  juftify,  &c.  unlefs  he  had 
called  him  Fcol  whilft  he  was  in  his  Seat,  or  in  the  Exercife  of  his  Office;  for  in  fuch  Cafe, 
where  a  Man  fpeaks  fcandalous  Words,  either  in  Contempt  of  his  Authority,  or  which  might  dif- 
able  him  to  execute  his  Office  (if  true)  he  may  commit  the  Party.     Moor  247. 

14.  In  Falfe  Imprifonment,  the  Defendant  juftified,  for  that  he  having  a  Warrant  to  arreft  J. 
D.  he  (the  Defendant)  demanded  of  Coot  the  Plaintiff,  what  his  Name  was,  who  anfwered,  J.  O. 
whereupon  he  arrefted  him;  and  upon  a  Demurrer  to  this  Plea  the  Plaintiff  had  Judgment,  be- 
caufe the  Officer  is  to  take  Notice  of  the  Right  Party  at  his  Peril.  Moor  457.  Coot  verfus  Lighi- 
•wortb. 

15.  A  Ca.  fa.  was  delivered  to  the  Sheriff,  who  on  the  fame  Day  made  a  Warrant  to  his  Bailiffs 
to  arreft  the  Party,  and  on  the  fame  Day  there  was  a  Superfedtas  on  a  Writ  of  Error,  delivered 
alfo  to  the  Sheriff,  of  which  the  Bailiffs  had  no  Notice,  who  afterwards  arrefted  the  1  any,  and  he 
efcaped,  and  the  Bailiffs  having  afterwards  Notice  of  the  Superfedeas,  retook  him  ;  and  thereupon 
an  Action  of  Trefpafs  and  Falfe  Imprifonment  was  brought,  and  adjudged  well  brought.  Moor 
6-j-j.  Prince  verfus  Allington.  '  Superfedeas.  (A)  4.  S.  C.     Cro.  Eliz,.  01  8.  S.  C. 

16.  In  Falfe  Imprifonment,  the  Defendant  juftified,  for  that  he  was  Sheriff  of  London,  and  ha- 
ving taken  one  T.  S.  he  efcaped,  and  being  in  Purfuit  after  him  in  February  circa  heram  nonam, 
in  the  Night,  he  met  the  Plaintiff,  who  ufed  him  indecently,  thrufting  him  againft  the  Wall,  and 
giving  him  fcunilous  Language,  and  thereupon  he  being  wandring  in  the  Street,  in  the  Night- 
Time,  and  misbehaving  himfelf,  the  Defendant  committed  him  ;  and  upon  a  Demurrer  to  this 
Elea  it  was  objected,  that  it  was  ill,  becaufe  circa  nonam  horam  was  incertain  as  to  the  Time  ; 
befides,  that  was  not  a  Time  to  be  committed  for  a  Night-Walker,  it  being  ufual  for  Men  at  that 
Time  of  Night  to  be  about  Bufinefs ;  then  the  ufing  him  uncivilly  is  too  General,  and  the  Thruft- 
ing him  againft  the  Wall  might  be  by  Accident ;  Sed  per  Curiam,  taking  it  altogether  the  Jufti- 
ffcation  was  good,  and  the  Defendant  had  Judgment.     1  Roll.  Rep.  237.  Chune  verfus  Pyott. 

17.  Judgment  againft  Baron  and  Feme,  and  the  Wife  being  taken  in  Execution  upon  a  Ca.  fa. 
and  a  Cepi  Corpus  being  returned  by  the  Sheriff",  flie  was  brought  to  the  Bar  and  committed  by 
the  Court,  in  Execution  to  the  Marjhal;  but  no  Committitur  being  entered  on  the  Roll,  fhe 
brought  an  Action  of  Falfe  Imprifonment ;  and  becaufe  this  was  a  Default  in  the  Clerk,  it  was 
moved,  that  it  might  be  a'tered  and  amended  ;  Sed  per  Curiam,  there  is  a  Difference  where  a 
Man  is  brought  into  Court  by  an  Habeas  Corpus,  and  by  the  Return  of  a  Cepi  Corpus  ;  for  in. 
the  or,e  Cafe  an  Entry  is  made  in  the  Office-Book  of  the  Commitment  ;  but  if  he  is  committed 
upun  the  Return  of  a  Cepi  Corpus,  without  an  Habeas  Corpus,  then  there  is  a  fpecial  Entry  of  his 

4  Com- 
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Commitment  made  on  the  Roll ;  and  in  the  principal  Cafe  the  Omiffion  was  amended.     2  Roll. 
Rep.  112.  Aldington's  Cafe. 

18.  Upon  the  Return  of  an  HabeM  Corpus,  it  appeared,  that  the  Party  was  committed  by  a 
Warrant  from  the  Lord  Chancellor,  for  certain  Matters  concerning  the  King,  there  to  remain  till 
delivered  by  him ;  adjudged,  that  the  Return  was  too  general,  for  it  doth  not  mention  the 
Caufes;  'tis  likewife  incertain  how  long  he  might  remain  in  Prifon,  for  it  may  be  during  Life,  if 
the  Lord  Chancellor  will  not  deliver  him.  2  Cro.  21  p.  Addis' %  Cafe.  Chamber r'sCafe,  5  Car.  S.P. 
Pofiea  Habeas  Corpus.  (D)  8. 

19.  The  Defendant  was  committed  by  the  Seffions  until  he  fhould  obey  an  Order  for  Taking 
upon  himfelf  the  Office  of  Conjlable  of  fuch  a  Place  ;  he  denied,  that  he  was  an  Inhabitant  with- 
in the  Hundred ;  adjudged,  that  he  ought  not  to  have  been  committed,  but  to  be  indicted,  upon 
his  Refufal  to  take  the  Office ;  and  if  upon  the  Indictment  he  was  found  to  be  an  Inhabitant  in 
the  Hundred,  he  fhould  have  been  fined,  and  committed  upon  Non-payment  of  the  Fine.  Crovs- 
ly's  Cafe.  Cro.  Car.  409. 

20.  By  the  Contrivance  of  R.  G.  the  Daughter  of  a  Gentleman  was  married  to  a  Plowman,  for 
which  'he  was  excommunicated  and  imprifoned,  and  being  afterwards  abfolved,  he  was  again  com- 
mitted by  the  High  Commiffion- Court  for  the  fame  Offence;  adjudged,  that  this  Matter  was  not 
examinable  in  that  Court,  and  fo  upon  a  Motion  the  Party  was  difcharged;  and  the  Court  was  of 
Opinion,  that  an  Action  of  Falfe  Imprifonment  did  lie  againft  the  Commilfioners.  GW£.  158. 
Peirepoint's  Cafe.     Noy  17.  t&itiiams'sCak.  S.P. 

21.  En  Falfe  Imprifonment,  the  Defendant  juftified  by  Virtue  of  a  Warrant  to  the  Bailiff  to  ar-  W.  Jones 
red  the  Plaintiff,  and  that  he  was  required  to  affift  in  doing  it,  and  detaining  him  till  difcharged  37s- 

by  the  Sheriff;  and  upon  Demurrer  to  this  Plea  it  was  objected,  that  the  Procefs  being  executed, 
it  ought  to  be  returned,  otherwife  the  Juftification  is  not  good,  which  is  true  in  refpedt  to  the  She- 
riff, if  the  Action  had  been  brought  againft  him,  but  not  in  refpedt  to  his  Servant,  as  the  Defen- 
dant was.     Cro.  Car.  322.  Girlmg's  Cafe. 

22.  In  an  Action  of  AlTiuIt,  &c.  and  Falfe  Imprifonment,  the  Defendant  juftified,  for  that  the  W.Jones 
Plaintiff  being  a  common  Cheater,  played  with  the  Defendant  with  falfe  Dice,  cheated  him  of  his  149- 
Money;  thereupon  he  Moll  iter  laid  his  Hands  upon  him,  in  Order  to  have  him  before  a  Juftice 

of  Peace,  who,  upon  his  Examination,  bound  him  over  to  the  next  Selfions,  &c.  it  was  objected, 
that  this  Plea  was  not  good,  becaufe  a  Man  cannot  be  detained  for  an  Offence  without  a  proper 
Officer ;  but  adjudged,  that  the  Plea  was  good,  for  a  common  Cheat  may  be  brought  before  a  Ju- 
ftice  of  Peace  by  any  one.     Cro.  Car.  234.  Holiday  verfus  Oxinbridge. 

23.  In  Falfe  Imprifunment,  the  Defendant  juftified  under  a  Prefcription  to  have  a  Court  of  Re- 
cord in  London,  and  that  he  was  a  Serjeant  of  the  Mace  of  the  fiid  Court,  and  bad  a  Warrant  di- 
rected to  him  to  arreft  the  Plaintiff  pro  quodam  contemptu,  for  not  paying  20  s.  to  B.  G.  which  he 
did  ;  and  upon  Demurrer  the  Plea  was  held  ill,  for  to  imprifon  a  Man  pro  quodam  contemptu  is  too 
general;  'tis  true,  the  Officer  is  to  obey  the  Order  of  the  Court,  but  that  is  where  the  Court  hath 
jurifdiction  ;  and  by  this  Plea  it  doth  not  appear  that  the  Court  hath  any  Jurifdiflion  of  theCaufe. 
March  117.  Dye  verfus  Olhve. 

24.  Alderman  Lqngham  was  committed  to  Newgate  by  the  Lord  Mayor  and  Court  of  Alder- 
men, who  brought  his  Habeas  Corpus;  and  upon  the  Return  it  appeared,  that  there  is  a  Cuftom 
in  London,  if  a  Freeman  he  elected  Alderman,  he  ought  to  take  an  Oath  to  ferve  in  that  Office; 
and  that  if  he  refufe,  he  (hall  be  committed  till  he  doth;  that  Langham  was  a  Freeman  of  the  City, 
and  that  he  was  deb/to  modo  chofen  Alderman  of  fuch  a  Ward,  and  being  fummoned  to  the  Court, 
he  appeared,  and  the  Oath  was  tendered  to  him,  which  he  refufed  to  take,  in  contemptum  Curia, 
&  contra  confuetudinem,  &c.  whereupon  he  was  committed  by  the  Court,  &c.  it  was  objected, 
that  a  Cuftom  to  imprifon  was  not  good,  becaufe  'tis  againft  Magna  Charta  ;  but  adjudged,  that 
'tis  incident  to  a  Court  of  Record  to  imprifon,  and  this  being  fuch  a  Court,  they  might  juftify  the 
Imprifonment  without  a  Cuftom ;  but  a  fortiori,  where  there  is  fuch  a  Cuftom,  and  efpecially 
when  that  Cuftom  is  confirmed  by  Act  of  Parliament.     March  179.  Alderman  Langham  %  Cafe. 

25.  Upon  an  Information  given  to  a  Juftice  of  Peace,  that  Sir  William  Brounker  cheated  with 
falfe  Dice ;  the  Juftice  required  him  to  find  Sureties  for  his  Good  Behaviour,  which  he  refufing, 
was  committed,  and  afterwards  he  brought  an  Habeas  Corpus,  and  this  Matter  appearing  upon  the 
Return,  adjudged,  that  a  Juftice  of  the  Peace  cannot  bind  one  to  the  Good  Behaviour  upon 
fuch  a  general  Information,  nor  commit,  if  in  fuch  Cafe  he  refufes  to  find  Sureti.s.  Style  16.  Sir 
William  Brounker  &  Cafe. 

26.  Commiffion  of  Rebellion  againft  T'hurban,  but  one  Green  appeared  before  the  Commiffio- 
ners,  and  affirmed  himfelf  to  be  Thurbane;  whereupon  he  was  apprehended,  and  in  refilling,  he 
fnatched  the  Commiffion  from  them,  and  tore  it  into  Pieces  ;  and  upon  an  Affidavit  made  of  this 
Matter,  an  Attachment  was  granted  againft  him:  But  per  Hale  Chief  Baron,  tho'  he  affirmed  him- 
felf to  be  the  Perlon  againft  whom  the  Commiffion  was  awarded,  yet  that  will  not  excufe  the 
Commilfioners  from  falfe  Imprifonment,  becaufe  they  had  no  warrant  to  take  him.  Hardres 
323.  eThurbane\  Cafe. 

27.  Falfe  Imprifonment  againft  the  Defendant,  who  was  a  Gaoler  within  a  Franchife,  for  that  T.Jones 
the  Plaintiff  was  arrefted  by  his  Deputy  out  of  the  Franchife,  and  brought  to  the  Defendant,  who  2i*' 
received  him  into  the  Gaol,  and  there  detained  him;    'tis  true,  the  Plaintiff  had  Judgment,  but 

it  was  reveifed,  becaufe  it  did  not  appear  that  the  Defendant  did  know  that  the  Plaintiff  was  ar- 
refted out  of  the  Franchije ;  and  if  fo,  then  he  was  not  privy  to  the  Wrong ;  therefore  it  would  be 

5  N  2  un« 
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unreafonable  to  punifti  him  with  an  Action  for  doing  his  Duty,  OUiot  verfus  Btjfy.  Raym.qn. 
See  Adion  on  the  Cafe,  (V)  Where  it  was  adjudged,  that  an  Action  would  not  lie  againtt  a  Judge 
or  Officer,  for  proceeding  upon  a  Plaint  levied  in  an  inferior  Court  againft  the  Plaintiff,  tho'  the 
Caufe  of  Action  did  arife  extra  junfdiilionem :  See  Cafes,  where  one  Man  muft  anfwer  for  the 
Acts  of  another,  (viz.)  Weaver  wins  Ward,  Coot  verfus  Lightworth,  Withers  verfus  Henley,  and 
Prince  verfus  Aldington. 

28.  The  Defendant  was  arretted  on  a  Sunday,  and  he  moved  the  Court  to  be  difcharged,  but 
It  was  denied,  and  he  was  directed  to  bring  his  Action  of  Falfe  Imprifonment.  5  Mod.  95.  Wil- 
fon  verfus  Guttery. 

(B) 

$iea£  to  tfmt  action,  not  gooo. 

I,  TN  Falfe  Imprifonment  the  Defendant  pleaded,  that  London  had  a  Court  of  Record  by  Pre- 
Y  fcription,  which  was  confirmed  by  Ad  of  Parliament,  and  that  he  was  Serjeant  at  Mace  cf 
that  Court,  and  that  a  Warrant  was  directed  to  him  out  of  that  Court  to  arrefi  the  Plaintiff,  for 
a  certain  Contempt  committed  by  him  to  the  Court,  in  not  paying  20  r.  to  B.  B.  by  Virtue  of 
which  Warrant  he  did  arreft  the  Plaintiff,  &c.  and  upon  Demurrer  it  was  adjudged,  that  the  Plea 
was  too  general,  and  very  incertain,  for  the  Defendant  ought  to  fhew  111  hat  the  Contempt  was, 
and  in  what  Action,  that  it  might  appear  they  had  a  Jurifdiction  of  the  Caufe;  and  as  it  is  hard 
to  punifh  an  Officer  for  obeying,  when  the  Court  have  a  Jurifdiction,  fo  ic  would  be  unreafon- 
able,  that  he  fhould  go  unpunifhed  for  acting  where  they  have  none;  and  in  this  Cafe  it  doth  not 
appear  that  the  Court  had  a  Jurifdiction.     March  1 1  7.  Dive  verfus  Ollive. 

2.  In  Falfe  Imprifonment,  the  Defendant  juftified,  that  York  was  a  City  by  Prefcription,  incor- 
porated by  the  Name  of  Mayor,  &c.  and  that  they  had,  Time  out  of  Mind,  a  Court,  called  a 
Court  of  Chancery,  for  all  Caufes  of  Equity  arifing  in  the  City,  between  the  Citizens,  &c.  and 
that  the  Mayor  had  always  ufed  to  direct  Precepts  for  Appearance,  and  to  imprifon  for  a  Con- 
tempt of  his  Orders,  and  that  a  Bill  was  exhibited  againft  the  Defendant,  who  being  fummoned, 
did  appear,  but  refufed  to  anfwer;  thereupon  an  Order  was  made  againfl  him,  that  he  jhould  an- 
fwer or  ft  and  committed,  and  becaufe  he  ftill  refufed  to  anfwer,  the  Mayor  commanded  the  Defen- 
dant, who  was  Serjeant  at  Mace,  to  arreft  him,  which  was  done,  and  he  was  brought  into  Courr, 
where  he  was  in  open  Court  committed,  and  fo  juftified,  &c.  and  upon  Demurrer  to  this  Plea  ic 
was  adjudged  ill,  becaufe  the  Prefcription  being  laid  for  the  Mayor  to  direct  Precepts  for  Appear- 
ance thoie  muft  be  fuppofed  to  be  in  Writing,  but  the  Precept  to  the  Defendant  to  arreft  the 
Plaintiff  was  by  Word  only,  fo  that  the  Juftification  is  vitious,  tho1  the  Commitment  in  Court  was 
good;  befides,  the  Plea  is  ill  in  Subftance,  becaufe  a  Court  of  Equity  did  not  Jie  in  Grant,  and 
much  lefs  in  Prefcription,  as  here  it  is  al.'edged,  it  being  a  Jurifdiction  to  be  derived  from  the 
Crown  ;  for  it  hath  been  relolved  by  all  the  Judges,  that  the  King  could  not  grant  to  the  Queen 
to  hold  a  Court  of  Equity,  and  that  the  Courts  of  Chancery  in  Chefter  and  Durham  are  Incidents 
to  a  County  Palatine  which  had  Jura  Regalia.  Hob.  63.  Martin  verfus  Keys. 
5  Mod,  3.  In  Trefpafs  and  Falfe  Imprifonment   for  fuch  a  Time,  quoufq;  the  i  laintiff  paid    11  s.   the 

*9y  Defendant  jultitied  under  the  Statute  3  Jac.  1.  cap.  15.  for  erecting  a  Court  of  Confcience  in  Lon- 

don, and  that  on  fuch  a  Day  the  Plaintiff  was  fummoned  to   appear,  &c.  and  he  not  appearing, 
the  Court  did  Order,  that   he   fhould  be   imprifoned  in  the  Counter  until  he  paid  7  s.  being  the 
Debt,  and  z  s.  6d.  for  Colts,  by  Virtue  of  which  Order,  the  Defendant  being  an  Officer,  took 
him,  and  detained  htm  fix  Hours;    and  upon  Demurrer  to  this  Plea,  it  was  objected,  that  it  was 
ill,  becaufe  the  Defendant  did  not  anfwer  the  Detaining,  &c.    quoufq;  the  Plaintiff  paid   1 1  s. 
but  as  to  that,  it  was  adjudged,  that  the  Plea  was  good,  for  the  Quoufq;  is  not  the  Caufe  of  Ac- 
tion, but  only  Matter  of  Aggravation ;  and  if  the  Defendant  had  detained  the  Plaintiff   for  more 
5«EveJy  than  or.  6d.  then  he  ought  to  have  replied  to  it,  which  he  had  not  done;  but  the  Plea  was  ad- 
<o.  Slowly.  juc]qed  ill,  becaufe  the  Order  was  to  carry  the  Plaintiff  to  the  Counter,  and  the  Defendant  did  not 
See  Moor  fl^^  tjiat  j,e  detained  him  fix  Hours  in  the  Counter,  or  in  carrying  him  thither ;    and  this  differs 
Isaiind     from  t'le  Cafe  of  a  common  Arreft,  for  in  fuch  Cafe  the  Officer  may  make  any  Place   his  Prifon, 
5.  becaufe  the  Writ  commands,  that  Habeat  Corpus  ejus  coram,  &c.  apud  Weftm,   which  is  a  general 

iSid.472.  Authority,  and  'tis  fufficient,  if  he  have  him  at  the  Return  of  the  Writ;    but  in  the  Principal 
Cafe  'tis  a  fpecial  Authority  to  carry  him  to  the  Counter.     1  Salk.  401.  Swinfied  verfus  LiddaU. 

4.  In  Trefpafs,  Affault,  Battery,  and  Falfe  Imprifonment,  &c.  and  detaining  the  Plaintiff  in 
Prifon,  until  he  paid  ten  Pounds ;  the  Defendants,  as  to  all,  befides  the  Affault,  Batteiy,  and  Falfe 
Imprifonment,  plead  Not  guilty;  and  as  to  the  Affault,  &c.  they  jufiify  by  Virtue  of  a  Warrant, 
upon  an  Attachment  of  Privilege,  letting  forth,  that  the  Plaintiff  was  arretted  and  imprifoned  by 
the  Defendant  Holmes,  and  that  the  other  Defendant,  who  was  called  to  his  AiTiftance,  molliter 
manus  impefuit  on  the  Plaintiff,  leafc  he  fhould  Efcape,  qua  eft  eadem  tranfgrejjio,  abfq;  hoc,  that 
they  were  guilty  of  any  Affau't,  &c.  before  the  Warrant  delivered,  or  after  the  Return  of  the  At- 
tachment ;  and  upon  Demurrer  to  this  Plea  it  was  objected,  that  the  Defendants  had  not  anfwered 
the  Detaining  the  Plaintiff  until  he  paid  ten  Pounds ;  this  feemed  a  material  Exception.  2  Lutw*. 
$19.  Fowler  verfus  Holmes  &  al\    See  Trefpafs.  (K)  38.  S.  P. 

5  (C)  $Uag 
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(C) 

$lea$  to  tyi$  action,  gooti. 

1.  TN  Falfe  Imprifonment,  the  Defendant  juttified,  for  that  a  Writ  de  Vi  laica  amovenda  iflued 
X  to  the  Sheriff  of,  &c.  to  remove  the  Force,  Cfc.  who  came  to  the  Houfe,  and  the  Defen- 
dant came  to  his  Affiftance,  and  there  they  found  the  Plaintiff  in  the  faid  Houfe  ad  pr.cem  Domini 
Regis  difturband'  &  eos  reftftentem,  &c.  and  upon  Demurrer  to  this  Flea  it  was  objected,  that  this 
Juftification  was  ill,  becaufe  the  Writ  is  Si  aliauas  in  ea  parte  refiftentes  inveneritis,  and  the  De- 
fendant doth  not  fay  that  there  were  any  in  ea  parte  refitting,  but  only  one;  neither  did  he  fet 
forth,  that  there  was  Vis  Laica  or  Armata poteftas  in  the  Houfe:  Sed per  Curiam,  the  Juftification 
is  good,  for  the  Words  in  ea  parte  muft  be  necefTari'y  intended,  that  when  they  came  to  the  Houfe; 
to  remove  the  Force,  and  the  Plaintiff  refitted  them,  it  follows,  that  he  refitted  them  in  removing 
the  Force.     2  Roll.  Rep.  ijj.  Par/on  Clojfe's  Cafe. 


$  alCe  Judgment* 

Sec  Court-Baron.    Error.  (G)  35* 
(A) 

N  a  Writ  of  Falfe  Judgment,  if  the  Plaintiff  affign  Errors,  he  fhall  not  fay,  In  hoc  erratum 
eft,  but  the  Form  is  thus,  Vnde  aueritur  diverfimodo  fibi  falfum  judicium  fatlum  fuijfe, 
judicium,  {viz..)  in  hoc,  &c.     Moor  73. 

2.  In  Trefpafs,  the  Defendant  juflified  under  a  Precept  in  the  Hundred-Court,  <&c. 
for  that  the  Plaintiff  was  nonfuit,  and  Cofts  taxed,  and  a  Precept  to  levy  it-  and  upon  a  Demur- 
rer it  was  objected,  that  there  is  no  Statute  gives  Cofts  in  this  Cafe,  but  the  Statutes  23  H.  8.  and 
^Jac.i.  and  thofe  are  where  the  Plaintiff  is  nonfuit  after  Appearance;  and  'tis  not  mentioned 
throughout  the  Pleadings,  that  there  was  any  Appearance  ;  but  adjudged,  that  the  Judgment  fhall 
be  taken  to  be  good  till  reverfed  by  Writ  of  Falfe  Judgment,  and  the  Plaintiff  fhall  not  take  Ad- 
vantage of  it  in  Pleading.     2  Lev.  81.  Doe  verfus  Parmiter.     See  Traverfe.  (C)  10.  S.  C. 

3.  Trefpafs  quare  Vi  &  Arnits,  the  Defendant  afiaulted  him;  the  Action  was  brought  in  the 
County-Court,  and  the  Plaintiff  had  Judgment,  but  it  was  reverfed  in  C.  B.  upon  a  Writ  of  Falfe 
Judgment,  becaufe  the  County-Court  cannot  Fine  the  Defendant  as  he  ought  to  be,  if  the  Caufe 
goes  againft  him,  the  Words  Vi  &  Annis  being  in  the  Declaration;  but  without  thofe  Words 
Trefpafs  will  lie  in  the  Court,  tho'  'tis  not  a  Court  of  Record.     1  Mod.  2 1  5.  Wing  verfus  Jackjon. 

4.  Trefpafs,  &c.  in  an  inferior  Court  by  an  Infant,  upon  Not  guilty  pleaded  there  was  a  Ver- 
dift  for  the  Plaintiff;  and  upon  a  Recordare  facias  loquelam  to  remove  the  Record  into  the  Court 
at  Weftminfter,  thefe  Errors  were  affigned,  (viz..)  that  the  Plaintiff  being  an  Infant,  had  declared, 
but  not  per  proximum  Amicum,  as  he  ought,  and  in  the  Venire  facias  it  was  'Scire  for  Sciri,  and 
then  it  was,  that  Twelve  of  the  Jury  qui  ad  Vr it at em  per  Curiam  eletl',  triat'  &  jurat  exiften, 
gave  their  Verdid:  for  the  Plaintiff,  when  the  Jury  could  not  be  triat'  per  Curiam,  for  they  are  to 
be  tried  by  the  Triers,  and  for  thefe  Reafons  the  Judgment  was  reverfed.  2  Lutw.  954.  Wilfoti 
verfus  Leathat. 

5.  Judgment  for  the  Plaintiff  in  an  inferior  Court,  in  an  Indebitatus  AJfumpfit  and  Qjiantum  me~ 
ruit,  the  Defendant  brought  a  Writ  of  Falfe  Judgment,  and  affigned  for  Error,  that  'tis  not  men- 
tioned in  the  flaint  what  Damages  the  Plaintiff  had  fuftained;  and  there  being  feveral  other  Er- 
rors affigned,  the  Plaintiff  pleaded,  that  the  Judgment  was  not  falfly  given,  and  that  the  Court 
ought  not  to  proceed  to  examine  Errors,  becaufe  it  appeared  in  the  Plaint  what  Damages  the 
Plaintiff  had  fuftained,  and  fo  he  anfwers  all  the  other  Errors  affigned,  and  that  there  was  a  Va- 
riance between  the  Plaint  returned  upon  the  Writ  of  Recordare,  and  that  upon  which  the  Judg- 
ment was  given  ;  and  traverfes,  that  any  of  the  Errors  affigned  were  contained  in  that  Plaint,  Et 
hoc  paratus  eft  venfieare  unde  petit  judicium. 

This  Plea  is  grounded  upon  the  Statute  1  Ed.T,.  cap.  4.  by  which  'tis  enacted,  that  when  a  Re- 
cord is  removed  into  B.  R.  by  a  Writ  of  Falfe  Judgment,  and  the  Party  alledgeth  a  Variance  be- 
tween the  Record  removed  and  that  on  which  the  Judgment  was  given,  the  Trial  fhall  be  by 
thofe  who  were  prefent  in  Court  when  the  Record  was  made  up.  2  Lutw.  057.  Butterfeild  ver- 
fus Sarton. 
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Falfe  Latin.    Falfifying  a  Recovery. 


4  Mod. 
159. 

1  Leon. 
73' 

J  Mod. 
524. 
Error. 
(G)  58. 
Plowd. 

547- 

5  Cro. 
647. 

4  Rep.  7. 
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(A) 
CBljere  it  \utli  not  fcitiate  a  declaration,  $lea,  Inoictment,  &c  25ono, 

&c.    See  Amendment.  (A)  23,  24.    Bonds.  (C)  3. 

)  Alfe  Latin  will  not  vitiate  a  Plea  or  Grant,  as  it  was  held  in  Osborne's  Cafe.  10  Rep. 
133.  a.  it  will  not  vitiate  an  Indi&ment,  as  it  was  held  in  Long's  Cafe,  which  was  an 
Indiftment  for  Murder,  where  the  Word  Mamilla  was  fpelled  with  a  fingle  m.  5  Rep. 
it  will  not  vitiate  a  Writ,  as  where  Quod  ei  deforciat  was  brought  againft  two  Te- 
nants, and  it  was  quod  ei  reddat  in  the  fingular  Number.  2  Sound.  38.  Cro.  Eliz..  543.  S.  P.  fo  in 
a  Declaration  by  the  Sheriffs  of  London  againft  the  Defendant  quod  reddat  ei  in  the  fingular  Num- 
ber.    Hob.  70.  Cro.  Eliz:  877.  S.  P. 

2.  Debt  againft  the  Defendant  brought  by  the  Sheriffs  of  London,  the  Declaration  was,  (viz.) 
Queruntur  de  N.  B.  in  Mediants  DoEior  alias  diEl'  N.  B.  in  Medicinis  DoEiorem ;  and  upon  De- 
murrer to  this  Declaration,  the  Defendant  had  Judgment  in  B.  R.  but  it  was  reverfed  upon  a 
Writ  of  Error  in  the  Exchequer,  upon  the  Authorities  above-mentioned.  1  Lutw.  884.  Raymond 
&  al'  verfus  Barton. 

3.  In  Trefpafs  againft  two  Defendants,  for  Taking  a  Hogshead  of  Cyder,  the  Defendants  verf 
&  defend'  vim,  &c.  &  dicunt  quod  ipfe  compelli  non  debet,  &c.  and  fo  plead  in  Abatement,  that 
the  Plaintiff  is  outlawed ;  and  upon  Demurrer  it  was  objected  againft  the  Plea,  for  the  Falfe  Latin, 
(viz.)  Quod  ipfe,  when  there  were  two  Defendants ;  and  this  was  held  a  good  Exception,  the 
Plaintiff"  having  demurred  fpecially,  and  fhewed  it  for  Caufe  •  and  that  it  would  have  been  ill  up- 
on a  general  Demurrer.     2  Lutw.  1529.  Ford  verfus  Edgcomb  &  al\ 

4.  In  an  Appeal  of  Murder,  the  Declaration  was,  that  at  Clapbam  in  the  County  of  Surrey,  Ve- 
nerunt  prad'  Johannes  &  qui  dent  Daniel  Stokely  modo  defunff ;  and  upon  Demurrer  it  was  adjudg- 
ed, that  admitting  this  Word  Qiudem  made  the  Sentence  Falfe  Latin,  yet  it  would  not  abate  the 
Bill,  for  it  did  not  at  Common  Law.  1  Salk.  328.  Bennett  verfus  Preflon.  See  5  Rep.  121.  Long's 
Cafe,  and  10  Rep. 133. 

5.  On  a  Writ  of  Error  brought,  it  was  affigned  for  Error,  that  the  Verdict  was  affident  damna, 
inftead  of  Affidunt,  but  it  was  he'd  well  enough,  for  it  may  be  the  prefent  Tenfe  of  the  Verb 
Afftdeo,  and  there  is  not  fo  mujh  Strictnefs  required  in  Verdifts  as  in  Pleading,  becaufe  thofe  are 
the  Words  of  a  Lay  fury.     1  Salk.  328.  Redwood  verfus  Coward. 


1  And. 
281.  S.C. 
Moor 
154. 
4  Leon. 
150.  By 
the  Name 
of  Hunt  11. 
lately. 


Jf alfifping  a  Itotoetp, 

See  Infant.  (A)  2 1 . 
(A) 

vEnant  in  Tail,  Remainder  in  Tail,  he  in  Remainder  granted  a  Rent-charge  out  of 
the  Land,  then  the  Tenant  in  Tail  fuftered  a  Common  Recovery,  and  fold  the  E- 
ftate,  and  died  without  Iflue  ;  the  Grantee  of  the  Rent-charge  diftrained,  and  the 
Alienee  of  the  Tenant  in  Tail  replevied  ;  adjudged,  that  this  Recovery  barred  all 
the  Remainders,  and  all  Charges  made  by  them,  and  likewife  all  thofe  in  the  Reverfion,  and  that 
the  Grantee  of  the  Rent  fhall  never  falllfy  this  Recovery;  becaufe  the  Remainder  out  of  which 
his  Eftate  is  derived  can  never  come  in  PofTefnon  after  the  Recovery  fuffered.  1  Rep.  61.  Capeli's 
Cafe. 

2.  Husband  and  Wife  Jointenants  of  Lands,  Remainder  to  the  Heirs  of  the  Body  of  the  Hus- 
band, Remainder  to  H.Norns  in  Tail;  the  Husband  fuffered  a  Common  Recovery  alone  of  the 
Whole,  without  naming  his  Wife,  as  he  ought;  H.Norns  was  attainted  of  Treafon,  and  execu- 
ted ;  the  Husband  died  without  IfTue  ;  the  Queen  reftored  the  Son  of  H.  Norris,  and  granted  him 
the  Lands  which  fhe  had  by  the  Attainder ;  adjudged,  that  tho'  the  Recovery  was  erroneous,  yet 
fo  long  as  it  was  in  Force,  it  was  a  good  Bar  againft  him  in  Remainder  as  to  a  Moiety,  but  as  to 
the  other  Moiety,  it  may  be  falfified  by  the  IfTue  in  Tail.  Three  Refolutions  in  the  Marquefs  of 
Wincbejler's  Cafe.  3  Rep.  1 . 

3  3.  Tenant 


Falsifying  a  Recovery.  831 

3.  Tenant  for  Life,  Remainder  in  Tail,  Reverfion  in  Fee  to  the  Heirs  of  the  Devifor  :  Tenant 
for  Life  fuffers  a  Common  Recovery,   in  which  he  in  Remainder  was  vouched,  and  the  Ufes  were 

declared  to  him,  who  was  the  Remainder  in  Tail ;  adjudged,  that  by  this  Recovery  all  Remain- 
ders and  Reverfions  were  barred,  for  no  Statute  made  any  Provifions  for  thofe  who  had  Remain- 
ders or  Reverfions  upon  an  E/late-Tail,  and  therefore  they  could  not  falfify  this  Recovery  ; 
the  Statute  of  IVeftm.  2.  cap.  3.  provides  for  him,  who  hath  a  Reverfion  after  Poffibility  of  IJjue 
extinEl,  and  the  Stat.  32  H.  8.  cap.  31.  for  thofe  who  have  Reverfions  or  Remainders  after  an^£- 
ji  ate  for  Life.     10  Rep.  43.  Jennings  Cafe. 

4.  An  Infant  brought  an  Afllfe  in  B.  R.  pending  which  Action  the  Tenant  brought  an  Aflife  a- 
ga'mft  the  Infant  in  the  C.  P.  for  the  fame  Lands,  and  had  Judgment  by  Default,  which  he  plead- 
ed in  Bar  to  the  Aflife  brought  by  the  Infant,  who  fet  forth  all  this  Matter  in  his  Replication, 
and  that  the  Demandant,  at  the  Time  of  the  fecond  Writ  brought,  was  Tenant  of  the  Land,  and 
prayed,  that  he  might  falfify  this  Recovery;  and  adjudged  he  might.  Godb.  271.  Piatt's  Cafe  • 
becaufe  he  could  not  have  a  Writ  of  Error  or  Attaint.     See  Infant.  (A)  21.  5.  C. 

5.  He  in  Reverfion   fuffered  a  Common  Recovery,  and  declared  the  Ufes  ;  adjudged,  that  his  4  Leon, 
Heir  fhall  not  falfify  it  by  Pleading,  that  his  Father  had  nothing  at  the  Time  of  the  Recovery  fuf-  "ft* 
fered,  becaufe  he  is  eftopped  to  fay,  that  he  was  not  Tenant  to  the  Pracipe.  Godb.  1 8^.  Duke  verfus 
Smith. 

6.  Tenant  for  Life,  Remainder  in  Tail,  join  in  a  Leafe  for  Years  to  on  Brifcoe ;  afterwards, 
in  the  Life-time  of  the  Tenant  for  Life,  the  Tenant  in  Tail  fuffered  a  Common  Recovery,  and 
then  the  Recoverors  turned  the  Leflee  for  Years  out  of  Poffeflion,  and  made  a  Feoffment  in  Fet 
to  Lincoln  College  in  Oxon  ;  then  the  Son  and  Heir  of  the  Tenant  in  Tail,  in  the  Life-time  of 
his  Father,  releafed  to  the  College  with  Warranty  ;  the  Leflee  for  Years  re-entered,  then  both  the 
Tenant  for  Life  and  Tenant-tail  died,  and  the  I  flue  in  Tail  made  a  Diltrefs  on  the  Cattle  of  the 
Leffee  Damage-feafant,  who  brought  a  Replevin;  and  adjudged,  that  the  Taking  the  Cattle  was 
not  wrongful,  becaufe  the  Iflue  in  Tail  was  not  barred  by  the  Recovery  ;  'tis  true,  where  there 
is  a  Tenant  for  Life,  and  he  in  Remainder  in  Tail  fuffers  a  Recovery  in  the  Life  time  of  the  Te- 
nant for  Life,  he  is  eftopped  to  fay,  that  he  had  nothing  in  the  Freehold,  and  the  Heir  is  liab'e 
to  this  Eitoppe),  as  well  as  he  is  inheritable  to  the  Land;  and  the  Reafon  why  they  are  both 
bound  by  E.toppel  is,  becaufe  the  Father,  who  fuffered  this  Recovery,  is  fuppofed  to  have  a 
real  Recompence  in  Value  from  the  Common  Vouchee,  but  here  he  had  no  real  Recompence, 
but  only  in  Eftoppel,  and  tho'  he  himfelf  was  eftopped,  yet,  by  the  Re-entry  of  the  Leflee  for 
Years,  the  Eftate  for  Life,  and  the  Remainder,  was  again  reductd  to  the  fame  Tenant  in  Tail ;  but 
becaufe  neither  the  Remainder  in  Tail,  nor  his  Son  and  Heir,  had  any  Thing  in  [ntereft,  when 
Che  Releafe  was  given  to  the^ College,  therefore  that  Releafe  fhould  not  enure  to  that  Body  of 
Men,  nor  the  Warranty  ;  for  'tis  the  Nature  of  a  Warranty  to  keep  one  out  of  Poffetfioti  who 
never  had  ic,  and  therefore  it  ought  to  be  made  to  one  who  is  in  Poffeflion  ;  and  becaufe  the  Te- 
nant in  Tail  in  this  Cafe  was  never  out  of  Poffeflion,  in  Intereft,  but  only  in  Eftoppel,  neither 
the  Releafe  or  Warranty  fhall  difcontinue  the  Tail;  fo  that  the  Iflue  in  Tail  is  not  barred  by  this 
Recovery,  but  he  may  falfify  it  in  apofleflbry  A&ion,  as  this  is.  Moor  245.  Brifcoe  verfus  Cham* 
berlairie. 

7.  Tenant  in  Tail  made  a  Feoffment  in  Fee  to  his  own  Son,  who  was  then  of  full  Age,  and. 
afterwards  he  difleifed  him,  and  then  levied  a  Fine,  but  before  the  laft  Proclamation  the  Son  en- 
tered, and  made  a  Feoffment,  then  all  the  Proclamations  were  made,  and  afterwards  both  the  Fa- 
ther and  Son  died;  then  the  Feoffee  of  the  Son  made  a  Leafe  to  W.  R.  and  died  feifed,  and  the 
Iflue  of  tHe  Tenant  in  Tail  brought  a  Formedon  againft  the  Heir  of  the  faid  Feoffee,  who  was  in 
by  Defcem,  and  recovered  againft  him  by  a  feint  Defence  of  his  Title,  and  then  he  turned  the 
Leflle  for  Years  out  of  Poffeflion,  who  thereupon  brought  an  Ejeftment  j  adjudged,  that  he  might 
falfify  the  Recovery  had  by  the  Iflue  in  Tail,  becaufe  the  Eftate- Tail  was  bound  by  this  Fine  :  , 
but  becaufe  it  appeared  by  the  Pleading,  that  the  Fine  was  levied  by  the  Father  to  that  very 
Perfon,  to  whom  the  Feoffee  of  the  Son  had  granted  this  Leafe  for  Years,  and  who  was  now  Plain- 
tiff, and  it  not  being  averred  to  be  levied  to  any  other  Ufe,  therefore  his  Leafe  was  extinguifhed, 
and  he  was  incapable  to  falfify  the  Recovery  obtained  by  the  Tenant  in  Tail  Moor  ^qi.  King 
verfus  Hunt. 


ftt& 


832. 


$m. 


(A) 

€>f  actions  fo?  jjf ecs  b?  Sttojmeie?,  Begtffcr&  $?octo;t£,  Commtffioner#,  &e. 

ULE  D  that  no  Rule  ought  to  be  made  to  refer  an  Attorney's  Bill  to  be  examin- 
ed by  the  Mafter,  unlefs  there  is  an  Action  depending  for  his  Fees,  i  Salk.  332. 
Spyingate  verfus  Springate. 

2.  Quantum  meruit  againft  the  Defendant,  for  that  at  his  Requeft,  the  Plaintiff 
had  ferved  him  as  a  Commiffioner  in  a  certain  Commiflion,  out  of  the  Exchequer,  to  examine 
WitnefTes :  Upon  Non  ajjumpjit  pleaded,  the  Plaintiff  had  a  Verdict:  ;  it  was  objected  in  Arreft 
of  Judgment,  that  a  Promife  of  a  Reward  could  not  be  made  to  one  who  acted  by  Commiffion 
of  the  Court;  but  adjudged,  that  he  acts  by  fuch  Commiffion,  yet  he  is  appointed  at  the  Nomi- 
nation of  the  Defendant,  and  therefore  he  ought  to  pay  him  for  his  Service.  1  Salk.  330.  Stock- 
bold  verfus  Calliugton. 

3;  Prohibition  was  granted  to  an  Ecclefiaftical  Court,  where  the  Libel  was  for  Fees,  becaufe 
no  Court  has  Power  to  eftablifh  Fees;  'tis  true,  the  Judge  of  the  Court  may  think  them 
rcafonable,  but  that  is  not  binding;  but  if  the  Plaintift  bring  a  Quantum  meruit  for  Fees,  and 
the  Jury  find  for  him,  then  they  become  eftablifhed  Fees.     1  Salk.  333,  Giford's  Cafe. 

4.  Libel  by  the  Regifter  of  an  Ecclefiaftical  Court  for  4/.  6d.  Fees;  the  Maintiff  proceeded  to 

Excommunication,  then   the  Defendant  came  in  and  fuggefted,   that  the  Office  of  a  Regifter  was 

a  Temporal  Office,    in  which  he  had  a  Freehold;  and  upon  a  Motion  for  a  Prohibition,  it   was 

,    granted,   for  thofe  Courts   have   no  Power  to  compel   Men  to  pay  Fees  to  their   Officers,  they 

muft  bring  a  Qjuntum  meruit;  'tis  fo  for  *  Proilors  Feet,  becaufe  there  is  a  Remedy  at  Common 

Johnfon    Law  upon   the   Retainer.     1  Salk.  333.  Ballard  verfus  Gerrard. 

v.  Oscn- 


J34 

1° 
'). 
den.  S.  P, 


fees.   Sec  attojner.  (F)  UnMctroent  (N)  pcrtotum. 


Jfee  ftmple  in  W&HI& 


By  the  Word  Heirs,  (A) 

By  Words  Paying  and  Purchafe,  and  by 

a  Devife  of  the  Profits  of  the  Lands. 

(B) 


By  a  Devife  of  his  Eftate,  and  by  a  De- 
vife  of  his  Inheritance.  (C) 

By  the  Words,  To  give,  or  fell  at  his 
Will  or  Pleafure.  (D) 


(A) 

05%  tljC  ©3o;D  tytiVfr     See  Executory  "Devife.  (A)  18.     Heir.  (D)  per  totum. 

7  ^-cp-       '''rr^15   generally  true,  that  the   Word   Heirs  makes  a  Fee-fimp!e  both   in   Wills    and 
+!■  s-  C'  Deeds,  and  fo  doth  the  Words    Heirs   Males;  as  where  the  Teftator  devifed  his 


*       s  q  Lands  to  T.  P.  and  his  Heirs  Males  begotten,  this  was  adjudged  a  Fee-fimple,  and 


-<^^  —  »»        --  —  »«j       w«v.m.h1W.     *.*-tw      t»    \ji\*      "i/uyj       11W1I1        VMIUIII      UIVMV^        1   1WJJ    1'IUIW        JiJVUlU 

come,  was  left  out;  but  if  it  had  been  to  the  Heirs  Males  of  T.  P.  it  had  been  an  Eftate-Tail, 
for  tho'  the  Word  Body  is  likewife  left  out  in  that  Claufe,  yet  it  muft  be  intended  of  the  Body 
of  T.  P.  for  'tis  expreily  limited  to  the  Heirs  Males  of  him,   (i.  e.)  of  his  Body  ;  this  is  the  exprefs 


not  an  Eftate-Tail,  becaufe  the  Word  Body,  from  whom  thofe  Heirs  Males   fhould 
come 
fo 
of 

Text  of  Littleton,  and  my  Lord,  in  his  Comment  upon  it,  that  in  Wilis  the  Law  fhall  fupply  the 
Word  Body.     Cro.  Eliz..  478.  Abraham  verfus  Trigg.     Lift  S-.&.  31. 

2.  The  Teftator  being  feifed  of  Lands  in  Fee,  and  having  lffue  three  Sons,  (viz..)  William  his 

eklefr.  Son,  by  one  Venter,  and  James  and  Francis  by  another  Venter,  devifed  his  faid  Lands  to 

James  and  Francis,  (but  without  limiting  for  what  Eftate)  and  that  if  either  of  them,  or  their 

Heirs,  fhall  fell  the  fame,  then  the  Devife  fhall  be  void,  and  it  fhall  return  to   the  Whole  Heirs 

4  again ; 
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again ;  and  in  another  Claufe  he  appointed  James  and  Francis  to  pay  to  William  and  his  Heirs 
3  /.  &c.  The  Father  died,  and  afterwards  James  and  Francis  died  without  Jlfue  ;  adjudged, 
that  the  Lands  (hall  go  to  their  Heir  at  Law,  and  not  to  William,  who  was  the  eldeft  Son  of 
the  Half-Blood,  becaufe  they  had  a  Fee  fimple  by  thisDevife,  which  was  created  by  thole  Words, 
(viz..)  If  either  of  them,  or  their  Heirs,  fhall  fell,  &c.  Likewife  by  the  Refervation  of  an  An- 
nuity of  3  /.  payable  to  William  and  his  Heirs  ;  and  there  are  no  Words  in  this  Will  which 
can  create  an  Eftate-Tail,  except  where 'tis  devifed  to  return  to  the  Whole  Heirs;  which  Words 
are  void,  becaufe  they  come  after  a  Limitation  of  an  abfolute  Fee-fimple  before.  Cro.  Eliz,.  744. 
Shml and  verfus  Barker. 

3.  Adjudged,  that  thefe  Words  in  a  Will,  (viz.)  I  Releafe  all  my  Lands,  &c.  to  T!  S.  and  his 
Hens,  make  a  good  Effate  in  Fee,  to  T.  S.  and  his  Heirs.     1  And.  33. 

4.  The  Teftator  devifed  Land  to  "t.  P.  for  Life,  and  after  his  Deceafe  to  the  Heir  of  his  Body 
fur  ever ;  here  the  Word  Heir  was  in  the  lingular  Number,  yet  'tis  nomen  colleBivum,  and  the 
fame  with  Heirs  in  the  plural  Number;  and  fo  T.  P.  hath  a  Fee-fimple  executed  in  him,  and  his 
Heirs  (hall  take  by  Defcent,  and  not  be  Purchafe.  1  Roll.  Abr.  i^.Pawfey  verfus  Lowdall. 
Style  273.  5.  C.  Defcent.  (A)  13.  S.  C. 

5.  The  Teftator  appointed  T.  P.  to  be  Heir  to  his  Lands  ;  adjudged  he  (hall  have  it  in  Fee- 
fimple,  becaufe  the  Teftator  having  a  Fee-fimple  in  it  himfelf,  the  Devifee  fhall  have  as  great  an  E- 
ftate  ;  fo  'tis  if  he  had  appointed  him  to  be  his  Heir,  without  mentioning  to  his  Lands  ;  and  if 
the  Words  had  been  written  in  improper  Englifh,  asfole  Ayre,  and  Yexecutcr,  yet  the  Devife  had 
been  good.     Style  301,   307,    3  1 9.  Tayler  verfus  Webb. 

6.  But  there  may  be  a  Cafe  where  the  Word  Heir  doth  not  import  a  Fee  fimple;  as  if  the  Te- 
ftator fhould  devife  fome  Lands  to  T".  P.  and  other  Lands  to  W.  C.  and  doth  not  mention  what 
Eftate  either  of  them  fhall  have  ;  but  afterwards  thefe  Words  are  added,  (viz.)  If  either  of  them 
die,  then  one  /hall  be  the  other's  H.ir,  without  faying  to  what  Land;  in  this  Cafe  the  Survivor 
fhall  have  only  an  Eftate  for  Life,  becaufe  the  Perfon  who  was  dead,  had  only  an  Eftate  jor 
Life  by  Implication. 


(B) 
2Sp  t!je  MI0J&    Paying    att&  Purchafe,   ant)    ty    a   <Defc(fe  Of  tl)t  Profits  Of 

i.npHE  Law  allows  many  Words  and  Expreffions  in  Wills,  to  pafs  an  Eftate  in  Fee- 
J_  fimple,  which  will  not  pafs  fuch  an  Eftate  in  Deeds ;  and  firft,  as  to  the  Word 
Paying,  this  generally  makes  a  Fee-fimple  in  Wills,  unlefs  where  the  Money  is  to  be  paid 
out  of  the  Rents  and  Profits  of  the  Lands  or  Tenements  devifed  ;  for  in  fuch  Cafe  the 
Devifee  hath  only  an  Eftate  for  Life,  becaufe  he  can  have  no  Manner  of  Lofs  by  fuch  Pay- 
ment, the  Money  being  appointed  to  be  raifed  out  of  the  Profits,  before  'tis  to  be  paid;  but 
where  there  is  a  Probability,  that  the  Devifee  may  be  a  Lofer  by  the  Payment,  there  it 
makes  a  Fee-fimple  ;  as  for  Inftance,  where  the  Devifee  may  die  after  the  Payment  made,  and 
before  he  can  have  any  Satisfaction  for  the  Sum  which  he  hath  paid,  the  Law  in  fuch  Cafe  makes  it 
a  Fee-fimple,  becaufe  it  intends,  that  the  Devife  was  for  his  Benefit,  and  not  to  his  Difadvantage.  *  p  m 
Cro  Eliz,.  378.  Walker  verfus  Collier.  6  Rep.  16.  a.  S.  C.  by  the  Name  of*  Walker's  Cafe.  2  75. 
Cro.  j  27.  S.  P.     Godb.  280.  Spicer  verfus  Spicer.  S.  P.     2  Cro.    527.  S.  C.     z  Roll.  Rep.  80.  S.  C.    Moor 

152.85s. 


Palm.  392. 


2.  But  where  after  the  Word  Paying  the  Eftate  is  exprefly  limited  over  to  another,  there  it 
will  not  make  a  Fee-fimple ;  as  for  Inftance,  the  Father  devifed  feveral  Lands  to  his  two  Sons 
refpectively,  but  did  not  fay  for  what  Eftate,  only  Paying  to  each  of  his  Daughters  10  /.  a-piece, 
as  foon  as  his  faid  Sons  fhould  refpettively  enter  on  their  Parts;  Provided,  that  if  either  of  them 
marry,  and  have  Ijfue,  and  die  before  he  enter  on  his  Part,  then  that  Part  ft} all  remain  to  the 
Heirs  of  his  Body,  and  not  to  the  furviving  Brother:  Now  here  being  a  farther  Limitation  of  the 
Eftate  after  the  Paying,  it  fbews,  that  the  Teftator  intended,  that  the  Son  who  entered  on  his 
Part,  fhould  have  only  an  Eftate  for  Life,  and  that  the  Payment  of  10/.  a-piece  to  the  Daugh- 
ters, fhall  be  intended  only  for  that  Eftate  devifed  to  the  Son.  Cro.  Eliz,.  497-  Bacon  verfus  Hill. 
Moor  464  S.  C. 

3.  Devife  of  the  Profits  of  the  Lands  to  his  eldeft  Son,  till  the  youngeft  Son  fhould  come  of 
Age,  and  then  to  his  faid  youngeft  Son  in  Tail  ;  adjudged,  that  by  this  Devife  the  eldeft  Son 
had  a  Fee-fimple  in  the  Lands  till  his  Brother  came  of  Age.  3  Leon.  78,  and  i\6.  Gates  verfus 
Holltwell. 

4.  In  Affife,  &c.  the  Cafe  upon  the  Evidence  was,  the  Teftator  being  feifed  in  Fee,  made 
his  Will,  reciting,  that  he  was  indebted  to  1".  S  in  100/.  and  that  in  Conhderation  the  faid  T.  S. 
would  releafe  to  his  Executors  the  aforefaid  Sum,  he  devifed  his  Lands  to  the  faid  1".  S.  with- 
out faying  for  what  Eftate  ;  adjudged,  that  T.  S.  had  a  Fee-fimple  by  this  Devife  ;  fo  if  it  had 
been  by  Deed,  (viz..)  if  a  Man  in  Confideration  of  fo  much  Money,  fell  his  Lands  to  7!  S.  with- 
out faying  Habendum  to  "T.  S.  and  his  Heirs,  yet  by  this  Sale,  and  for  fuch  a  Confideration,  the 
Fee-limp!ep>a(Ies.     1  And.  35.  Brian  verfus  Baldwin. 

5  O  5  De- 
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i  Roll.  5.  Devife  of  Lands  to  T.  P.  for  Life,  Remainder  to  W.  C.  and  his  Heirs,  paying  10  /.  out  of 
Rep.13tf.ffo,  Iffues  and  Profits,  &c  the  Remainder  Man  died,  leaving  his  Heir  within  Age,  and  in  the 
!9v  10  Life-Time  of  T.  P.  who  was  the  Tenant  for  Life  in  Being,  and  afterwards  it  was  found  by 
<3  Office,    that  the   Lands  were  held  of  the  King  in  Capite,    and  thereupon  they  were  feifed  during 

the  Infancy  of  this  Heir;  afterwards,  when  he  came  of  Age  he  entered,  end  adjudged,  that  he 
had  a  good  Title;  for  the  Money  being  to  be  paid  out  of  the  Ijfues  and  Profits,  it  mutt  be  in- 
tended when  he  fhall  leceive  it,  and  hitherto  the  King  received  -the  Whole.  2  Cro.  374.  Slade  verfus 

Thompfon. 

6.  The  Husband  devifed  Lands  to  his  Wife  for  Life,  Remainder  to  his  elded  Son,  Paying  to 
his  Brothers  and  Sifters  40  s.  a-piece ;  now,  tho'  here  was  no  exprefs  Eftate  devifed  to  the  eldeft 
Son,  but  only  to  him  generally,  Paying  fo  much  ;  yet,  tho'  the  Sums  to  be  paid  were  of  no  g  eat- 
er Value  than  40  s.  this  makes  an  Eftate  in  Fee  by  vVay  of  Limitation,  and  that  in  Default  of  Pay- 
ment it  fhall  go  to  the  next  in  Remainder;  it  cannot  be  a  Condition,  becaufe  if  the  Money  is  not 
paid  by  the  Son,  he  himfelf  would  take  Advantage  of  it,  becaufe  the  Lands  defcend  on  him,  and 
fo  the  Money  would  never  be  paid.  Cro.  Eliz,.  204.  Wellock  verfus  Hammond.  3  Rep.  20.  S.  C. 
See  Remainde".  (F)  1 . 
1  Roll.  _    The  Father  devifed  Lands  to  his  Son  after  the  Death  of  his  Mother,  and  if  his  Daughter  fur- 

Re<Ts9C  vive  ms  laid  Son>  and  Ilis  Heiis>  trien  to  her  for  Life,  and  afterwards  to  Roger  and  John,  paying 
tcro.'  '  yearly  to  the  Company  of  Aler  chant-Tailors  6  I.  16  s.  and  if  the  find  Roger  and  John,  or  their 
415.  S.C.  Suaejfors,  deny  Payment  thereof,  then  the  Company  to  enter;  adjudged,  this  was  an  Eftate  in 
Bridgm.  pee  ;n  Roger  and  John,  by  Reafon  of  the  Word  Paying;  and  that  'tis  not  material  of  what  yearly 
S4.  S.  C.  ya[ue  the  Lands  are  above  the  Sum  to  be  paid,  becaufe  the  very  Payment  of  any  Money  makes  an 
3  ,  sc  Eftate  in  Fee  in  the  Legatee;  and  in  this  Cafe  the  Word  SucceJJors  {ha.ll  be  taken  for  Heirs.  Moor 
19i'   '      852.  Webb  verfus  Herring.     2  ALd.  25.  Read  verfus  Hatton.  S.  P. 

Hob.  65.        jj    jhe  Teftator  devifed  Lands  to  his  eldeft  Son  for  Life,  and  afterwards  to  his  youngeft  Son, 

S' C"         Payin&  t0  his  Sillers  10  /.  a-piece,  except  the  eldeft  Son  purchafe  Lands  of  as  good  Value  for  the 

youngeft  Son,  and  then  the  Eldeft  ro  have  the  Lands  fo  devifed  to  the  Youngeft,  to  fell  at  bis  Will 

and  Pleafure ;    adjudged,  this  was  a  Fee-fimple  in  the  youngeft  Son.     2  Cro.  599.   Green  verfus 

Dewell. 

9.  The  Cafe  laft  mentioned  is  likewife  reported  by  my  Lord  Hobart,  by  the  Name  of  Green 
verfus  Armjled.  Jf.  The  Teftator  had  one  Son  named  William,  who  had  ilfue  Robert  and  Thomas, 
and  being  feifed  of  Lands  in  Clay,  he  devifed  the  fame  to  William  for  Life,  then  to  remain  to 
Thomas,  except  William  purchafe  other  Lands,  and  fo  good  in  Value  (but  'tis  not  faid  of  yearly 
Value)  as  the  Lands  in  Clay,  for  his  Son  "Thomas,  and  then  William  [nail  fell  thofe  Lands  in  Clay 
as  bis  own,  and  Thomas  fhall  pay  to  his  Sifters  10/.  a  Year;  adjudged,  that  William  had  a  Fee- 
fimple;  'tis  true,  by  the  firft  Pait  of  the  Will  he  had  an  exprefs  Eftate/or  Life,  but  the  Word  Pur- 
chafe imports  an  abfolute  Purchafe  of  an  Eftate  in  Fee,  (tho'  a  Man  may  likewife  Purchafe  for  Life 
or  for  Years)  and  the  fubfequent  Words  So  good  in  Vahie,  muft  be  intended  in  the  Money  paid 
for  the  Purchafe,  and  not  of  the  yearly  Value  ;  and  William  muft  have  a  Fee-fimple  in  the  Lands 
at  Clay,  for  otherwife  he  cou'd  not  fell  them  as  his  own.  Hob.  65.  Green  verfus  Armjled.  2  Cro. 
599.  6".  C.  1  Roll.  Abr.  833.  S.C. 

10.  There  is  a  Cafe  where  the  Word  Paying  was  left  out  of  the  Will,  and  yet  it  was  under- 
ftood  in  Order  to  make  a  Fee-iimple,  as  where  the  Husband  devifed  his  Lands  to  his  Wife  for 
Life,  and  that  after  her  Deceafe,  Robert,  his  eldeft  Son,  fhould  have  them  ten  Pounds  under  the 
Price  they  cofi  ;  and  if  he  die  without  ffiue  of  his  Body  lawfully  begotten,  then  in  like  Manner  to 
Richard,  &c  the  Court  inclined  to  this  Opinion,  that  the  Words  Ten  Pounds  under  the  Price, 
&c.  fignify,  that  Robert  mould  have  the  Lands,  Paying  ten  Pounds  under  the  Price,  which  makes 
a  Fee-fimple  determinable  upon  the  Non-payment  of  the  Money,  tho'  the  Words  which  imme- 
diately follow  make  an  Eftate-tail.  Moor  361.  Butten's  Cafe.  Goldf.  134.  S.  C. 
2  Lev.  1 1 .  The  Teftator  devifed  feveral  Legacies  to  be  paid  out  of  his  Lands,   in   fuch  Cafe,    if  the 

149-  Profits   will  not  amount   to  pay  thofe  Legacies  at  the  Time  limited  by  the  Will  for  the  Payment 

thereof;  'tis  a  Devife  of  the  Land  it  fclf  in  Fee  hmple,  as  for  Inftance,  the  Teftator  was  feifed  of 
the  Reverfion  in  Fee,  after  the  Determination  of  an  Eftate  for  Life  of  Lands  of  the  yearly  Value  of 
34  /.and  had  only  a  Rent  of  40  s.  per  Annum  referved  to  himfelf  out  of  thofe  Lands;  and  being  fo 
feifed,  he  devifed  feveral  Legacies  to  feveral  Perfons,  amounting  in  the  Whole  to  07  /.  to  be  paid 
out  of  his  Lands,  within  a  Tear  after  his  Death,  and  he  devifed  the  faid  Lands  to  T.  P.  without 
limiting  for  what  Eftate,  and  afterwards  died;  the  Queftion  was,  what  Eftate  T.  P.  had  in  thefe 
Lands;  it  was  objected,  that  he  had  an  Eftate  only  for  Life,  becaufe  the  Charge  of  Payment  of 
thefe  Legacies  was  not  on  his  Perfon,  but  out  of  the  Profits  of  the  Lands;  but  adjudged,  that  he 
had  a  Fee  fimple,  becaufe  the  Profits  of  the  Lands  would  not  amount  to  the  Sum  of  97/.  in  the 
Time  wherein  the  legacies  were  appointed  to  be  paid  by  the  Will,  if  the  Teftator  had  then  been 
in  the  aclual  Poffeffion  of  the  whole  Eftate ;  therefore  the  Payment  thereof,  before  the  Devifee 
could  have  any  Satisfaction  made  out  of  the  Profits,  was  a  certain  Lofs  to  him,  and  by  Confequence 
he  had  an  Eftate  in  Fee;  and  it  was  not  conditional,  for  if  it  had,  the  Heir  might  have  entered 
for  Non-performance.  T.  Jones  113.  Freak  verfus  Lee. 
Poftea  I2-  -j-fie  Father  being  feifed  in  Fee,  devifed  the  Lands  which  he  purchafed  of  A.  to  his  Son 

\  J  ^rli  *  John,  and  the  Lands  which  he  purchafed  of  B.  to  his  Son  James,  upon  Condition,  that  he  al~ 
riam,  he  I°w  t0  k*t  Brother  Nicholas,  Meat,  Drink,  Clothes,  and  Lodging  during  his  Life;  there  was  no 
badonlyan  Ejtate  for  Life. 
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other  Provifion  made  for  Nicholas,  and  the  Lands  devifed  to  'James  were  20  /.  per  Annum;  James 
performed   the  Condition,    and  died,  and  Nicholas   furvived ;    the   Queftion   was,   what   Eftate 
James  had:    Et  per  Curiam,  he  had  a  Fee-fimp'e   by  this  Devife,   becaufe  it  came  to  him  with  « 
an  immediate  Charge,  before  he  could  receive  any  Thing  out  of  the  Profits,  tho'  it  was  objected,  chap- 
that  the  Word  Allow,  implies  it  fhould  be  out  of  the  Profits.     T.  Jones  107.  Lee  verfus  Withers,    man. 

13.  The  Teftator  deviled  all  the  Rents  and  Profits  of  his  Lands  to  S.  B  the  Wife  of  IV.  B.  du- 
ring her  natural  Life,  To  be  paid  by  his  Executors  into  her  own  Hands,  without  the  Intermeddling 
of  her  Husband  ;  adjudged,  that  by  the  Devife  of  the  Rents  and  Profits,  the  Land  it  felf  paffeth  ; 
and  two  Judges  agamft  the  Opinion  of  the  Chief  Juftice  Holt  held,  that  the  Words  To  be  paid  by 
the  Executors  into  her  own  Hands,  did  not  reftrain  the  firft  Words  of  Devife  of  the  Rents  and  Pro- 
fits.    1  S.ilk.  228    South  verfus  Allen.    5  Mod.  101.  S.  C. 

14.  The  Tefiator  being  feifed  in  Fee,  deviled  his  Lands  to  his  Son  George,  and  his  Heirs,  and 
if  George  jbotild  die  before  he  was  twenty-one,  and  without  Heirs  of  his  Body,  Remainder  over; 
the  Tefiator  died,  George  entered  and  devifed  the  Lands  to  his  three  Daughters  equally,  and  an 
Annuity  of  5  /.  per  Annum  to  his  Wife,  and  died  ;  the  Queftion  was,  whether  George  could  charge 
thefe  Lands  with  this  Annuity,  and  that  depended  on  another  Queftion,  (viz,.)  what  Eflate 
George  had  by  the  Will  of  his  Father;  it  was  infifted,  that  he  had  a  Fee-fimple,  for  by  the  firft 
Claufe  he  had  an  Eflate  in  Fee  exprefly  devifed  to  him;  and  as  to  the  fubfequent  Words,  (viz,.) 
If  he  die  before  twenty-one,  and  without  IJJue,  thofe  are  not  Words  of  Limitation  of  the  Eflate,  but 
qualify  it  with  a  collateral  Determination  upon  fuch  Contingencies,  (viz..)  that  his  Eflate  in  Fee 
(hall  not  determine,  unlefs  he  die  within  Age,  and  without  iffue:  The  Cafe  was  not  adjudged. 
Hardres  1 48.   Hall  verfus  Deering. 

15.  The  Teftator  being  feifed  in  Fee,  devifed  the  Lands  to  his  Wife  for  Life,  and  if  fhe  had  a 
Son,  and  fhe  fhould  caufe  him  to  be  called  by  the  Chriflian  and  Surname  of  the  Teftator,  then 
he  devifed  his  Inheritances  to  him  after  his  Mother's  Life;  and  if  he  die  before  twenty-one  Years 
old,  then  after  the  Life  of  his  Wife,  to  his  own  right  Heirs  ;  the  Teftator  died,  his  Widow  mar- 
ried one  Broughton,  then  the  Brother  and  Heir  of  the  Teftator  conveyed  the  Reverfion  by  Bargain 
and  Sale,  and  Fine,  to  Broughton  and  his  Wife,  and  their  Heirs ;  afterwards  a  Son  was  born,  who 
was  baptifed  by  the  Chriflian  and  Surname  of  the  Teftator ;  then  Broughton  and  his  Wife,  by 
Bargain  and  Sale  enrolled  and  Fine,  conveyed  the  Lands  to  one  Weflon,  and  his  Heirs;  it  was 
adjudged,  that  by  this  Conveyance  of  the  Reverfion  to  the  particular  Eftate  for  Life,  which  the 
Wife  had  by  the  Will,  that  the  contingent  Remainder  to  the  Son  was  deftroyed,  which  fee  in  Tit. 
Remainder,  pi.  .  fo  that  it  was  not  debated  what  Eftate  the  Son  would  have  if  the  Remainder 
had  vetted  in  him ;  but  Saunders,  the  Reporter,  was  of  Opinion,  that  he  would  have  an  Eflate  in 
Fee,  becaufe  the  Teftator  had  devifed  his  Lands  to  his  own  right  Heirs,  if  the  Son  fhould  die  be- 
fore twenty-one  Years  of  Age ;  now,  if  he  had  not  intended  him  a  Fee-fimple,  the  Devife  to  his 
own  right  Heirs  had  been  impertinent,  becaufe  it  would  have  come  to  them  without  fuch  De- 
vife, therefore  by  this  fpecial  Appointment  to  whom  it  fhould  come,  if  the  Son  died  within  Age, 
it  muft  be  intended,  that  the  Teftator  gave  him  a  Fee-fimple.  2  Sound.  388.  In  Purefoy  and  R.0' 
gen's  Cafe. 

\6.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  that  the  Teftator  being  feifed  in  Fee  of  a 
Houfe  called  the  Bell-Ta'uern,  fettled  the  fame  to  the  Ufe  of  himfelf  for  Life,  Remainder  to  his 
Wife  for  Life,  Remainder  to  his  Son  in  Tail,  Remainder  to  his  Wife  in  Fee  ;    the  Husband  died, 
and  the  Wife  being  feifed  of  the  Bell-Tavern,  and  poffefTed  of  other  Leafe-hold  Eflates,  did  by 
her  Laft  Will,  give  all  her  Eflate,    Right,  Title,  Interefl,  &c.  in  whatever  fie  held  by  Leafe,  and 
alfo  the  Houfe  called  the  Bell-Tavern  to  John  Billingfly,  without  faying  for  what  Eftate  ;  this  John 
Billingfty  was  the  Son  and  Heir  of  him  who  made  the  Settlement,  and  alfo  had  the  Remainder  in 
Tail  in  the  Bell-Tavern,  but  was  not  the  Heir  of  the  Wife;    and  the  Queftion  was,  what  Eftate 
he  had  by  this  Will;    three  Judges  againft  Holt  Ch.  Juft.  held,  that  he  had  an  Eftate  in  Fee,  be- 
caufe 'tis  but  one  entire  Sentence  coupled  by  the  Words  and  alfo,  and  governed  by  one  Verb,  and 
the  Prepofition  In  is  carried  to  the  Bell-Tavern,  and  this  would  be  very  plain   by  a  little  Tranf- 
pofition  of  the  Words,  (viz,.)   I  give  my  Term  of  Tears,  and  all  the  Eflate,  Right,  and  Title,  I 
hive  in  my  Term,  and  alfo  in  the  Bell- Tavern,  and  this  is  an  honeft  Conftruction,  becaufe  it  brings 
back  the  Fee  of  the  Reverfion  to  the  right  Heir  of  the  Husband  by  whom  it  was  created  :  But  the 
Chief  Juftice  held,  that  the  Intent  of  the  Teftator  muft  be  collected  out  of  the  Words  of  the  Will, 
and  not  by  any  Circumflances  of  his  Eflate,  that  as  to  the  Honefty  of  the  Conftruction,  the  Wife 
might  bring  a  great  Portion,  and  Co  'tis  as  honeft  to  conftrue  the  Will  in  Favour  of  her  Heir,  as 
in  Favour  of  the  right  Heir  of  the  Husband;  that  the  fubject  Matter  of  her  Eflate,  Right,  Ti- 
tle, and  Interefl,  is  her  leafe-hold  Eflate,  and  the  Prepofition  In  terminates  in  that;  that  the  Words 
of  a  Will  are  never  to  be  tranfpofed  where  they  are  Senfe;  for  to  difplace  Words  which  are  intel- 
ligible without,  is  to  alter  the  Senfe  of  the  Will;   'tis  true,  this  is  done  where  they  are  Nonfenfe, 
that  it  may  have  fome  Meaning,  fo  he  concluded,  that  Billing/ley  had  but  an  Eflate  for  Life,  by 
this  Will,  in  the  Bell-Tavern.      1   Salk.  234.    Cole  verfus  Robinfon.      See  Dyer  19.    Moor  873. 
Hob.  2.    Moor  52.     3  Cro.  330. 

17.  In  a  Special  Verdict  in  Ejectment,  upon  a  feigned  Iffue  out  of  Chancery,  to  try  whether  Morl.Ca- 
the  late  Duke  of  Bolton  had  devifed  certain  Fee-Farm  Rents  to  the  Earl  of  Bridgwater  in  Fee,  the  fes  106, 
Devife  was  thus,  (viz..)  I  give  to  my  Son  in  Law  John,  Earl  of  Bridgwater,  his  Executors'  and 
Afligns,  all  my  Mines,   together  with  all  my  Plate  and  Jewels,  and  all  other  my  Eftate  real  and 
perfonal,  not  otherwife  difpofed  by  this  my  Will,  to  be  given  by  him  to  his  Children,  as  he  fhall 
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think  convenient,  and  in  another  Claufe,  Whereas  I  have  contracted  for  the  Sale  of  my  Fee-Farm 
Rents,  my  Will  is,  that  if  my  Debts  fhall  not  be  fatisfied  out  of  my  other  Ejlate,  my  Executors 
(whereof  the  Earl  of  Bridgwater  was  one)  Jhall  fell  fome  Part,  or  all  of  them,  for  Payment,  die. 
notwithjlandiug  the  Rents  are  not  devifed  by  this  my  Will;  adjudged,  that  by  thefe  Words  4-11  my 
real  and  perfonal  Ejlate,  the  Fee-Farm  Rents  do  pafs,  becaufe  the  Word  Ejlate  is  Genus  genera- 
l/fftmum,  and  includes  all  both  real  and  perfonal,  and  All  my  Ejlate  is  the  whole  Eftate  of  the  Te- 
ftator,  and  a  Defcription  of  the  Fee.     I  Salk.  226.  Countefs  of  Bridgwater  verfus  Duke  of  Bolton. 

18.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  the  Teftator  being  feifed  in  Fee,  devifed 
to  his  Daughter  for  Life,  Remainder  to  W.  R.  her  elded  Son,  and  his  Heirs ;  and  for  Want  of 

fuch  Heirs,  Remainder  to  the  right  Heirs  of  T.  S.  adjudged,  that  the  Limitation  to  W.  R.  and  his 
Heirs,  made  a  Fee-fimple,  and  not  an  Eftate-tail,  becaufe  the  legal  Senfe  of  the  Words  fhall  be 
taken,  where  it  doth  not  appear  from  a  plain  and  neceffary  Implication,  that  the  Teftator  meant 
otherwife;  therefore  in  this  Cafe,  the  Want  of  fuch  Heirs  may  be  intended  Heirs  general,  and  not 
Heirs  of  his  Body,  for  there  is  nothing  that  fhews  he  intended  otherwife;  and  by  Confequence  the 
Remainder  to  the  right  Heirs  of  t.S.  is  void  in  its  Creation.  1  Salk.  238.  Aumble  verfus  Jones. 
See  2  Cro.416.  Cro.Car.57. 

19.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  that  the  Teftator  being  feifed  in  Fee,  de- 
vifed an  Annuity,  &c.  to  W.  R.  in  Fee:  Item,  I  devife  my  Manor  of  Bucknall  to  7"!  S.  and  hit 
Heirs:  Item,  1  devife  all  my  Lands,  "tenements,  and  Hereditaments  to  the  faid  T.  S.  but  did 
not  fay  for  what  Eftate:  Item,  I  give  all  my  Goods  and  Chattels,  Money,  and  Debts,  and  what- 
ever elfe  I  have  not  before  difpofed,  to  the  faid  t.  S.  He  paying  my  Debts  and  Legacies ;  the  Que- 
ftion  was,  what  Eftate  "J.  S.  had  in  the  Lands,  "tenements,  and  Hereditaments  ;  it  was  infifted, 
that  by  the  Word  Item  the  Sentences  were  joined,  and  the  Meaning  of  the  Teftator  was  carried 
on  to  give  the  like  Eftate  in  Lands,  &c.  as  he  had  done  in  the  precedent  Sentence  in  the  Manor 
of  Bucknall,  and  that  by  the  Word  Hereditaments  he  intended  to  give  an  Inheritance  in  Fee ; 
for  where  the  Statute  12  Car.  2.  gave  the  Lands,  Tenements  and  Hereditaments  of  the  Regicides 
to  the  Crown ;  it  was  adjudged,  that  by  that  Word  the  Inheritance  in  Tail  of  one  of  them  did 
pafs.  2  Lev.  169,  196.  Adjudged  in  the  principal  Cafe,  that  a  Fee-fimple  did  pafs,  not  for  the 
Reafons  before-mentioned,  but  upon  different  Reafons,  for  the  Word  Item  doth  not  join  the  Sen- 
tences, but  in  Wills  is  always  introductive  of  new  Matter;  that  the  Word  Hereditament  cannot 
in  this  Place  denote  the  Meafure  or  Quantity  of  Eftate,  becaufe  it  hath  another  proper  Meaning, 
for  it  extends  to  Annuities,  and  may  extend  to  Advowfons  in  Grofs,  which  are  not  comprifed 
by  the  Words  Lands  and  "tenements ;  and  the  Reafon  why  the  Word  Hereditaments,  in  the  Caleof 
the  Regicides,  was  adjudged  to  extend  to  an  Inheritance,  was  not,  becaufe  that  Word  did  import 
an  Inheritance  in  "tail;  but  becaufe  a  Forfeiture  of  their  Hereditaments  was  reafonably  conftrued 
a  Forfeiture  not  only  of  their  Lands,  but  of  the  Eftate  which  they  had  in  them;  now,  in  the 
principal  Cafe,  thefe  Words,  (viz,.)  Whatever  elfe  I  have  not  before  difpofed,  carry  a  Fee,  for  they 
can  have  no  Effect  on  his  perfonal  Eftate,  becaufe  that  was  devifed  as  fully  as  Woids  could  pafs  it 
by  the  precedent  Claufe,  therefore  they  muft  extend  to  whatever  elfe  remained  m  him  to  difpofe, 
and  that  was  a  Fee-fimple,  and  the  rather,  becaufe  of  the  fubfequent  Words,  Paying  my  Debts, 
&c.     1  Salk.  239.  Hopewell  verfus  Ackland.     See  Allen  28,  and  2  Vent.  Willow's  Cafe. 

20.  In  Ejectment,  the  Cafe  was,  the  Teftator  being  feifed  in  Fee,  devifed  feveral  perfonal  Le- 
gacies, and  amongft  the  reft  four  Coats  to  four  poor  Boys  of  the  Parijh  of  B.  for  ever;  and  all  his 
Lands  (and  perfonal  Eftate,  which  was  of  the  Value  of  1000/.  and  upwards)  he  devifed  to  his 
Wife  Margaret,  and  her  Affigns,  and  made  her  Executrix,  and  died  ;  afterwards  fhe  married  again, 
and  then  Husband  and  Wife  covenanted  to  levy  a  Fine  to  the  Ufe  of  themfelves,  for  their  Lives, 
Remainder  to  the  Husband,  and  his  Heirs,  with  Warranty,  and  a  Fine  was  levied  by  them  ac- 
cordingly; adjudged,  that  Margaret,  the  Wife,  had  a  Fee  fimple  by  this  Devife,  becaufe  fhe  took 
the  Land  with  a  perpetual  Charge.  2  Salk.  d8j.  Smith  verfus  Tyndall. 
Sid.  191.  *l-  Upon  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  what  Eftate  paffed  by  thefe  Words, 
Lev.  130.  I  give  all  to  my  Mother,  all  to  my  Mother;  adjudged,  that  the  Lands  do  not  pafs.  Raym.  97. 
Bowman  verfus  Milbanke.    See  3  Mod.  45. 

CO 

7&V  a  3®ZbiU  Of  $10  Eftate,  atTO  bV  a  ©ebi'fe  Of  fcfa  Inheritance. 

1.     A    Fee-fimple  pafles   by  the  Devife  of  all  his  Inheritance,   as  for    Inftance,   the  Teflator 
S\.    devifed  his  Lands  to  one  for  eight  Years :    Item,  I  give  my  Daughter  Agnes,  All  my 
Lands  of  Inheritance,  if  the  Law  will  permit;  adjudged,  that  Agnes  had  a  Fee-fimp!e  by  this  De- 
vife.    Hob.  2.  Whitlock  verfus  Harding.    Godb.  207.  S.C.    Moor  873.  S.  C. 

2.  But  there  is  a  very  extraordinary  Cafe  in  Jones,  which  is  thus,  (viz.)  The  Teftator  devifed 
Lands  to  his  Son,  upon  Condition,  that  he  allow  his  Brother,  Meat,  Drink,  Clothes,  and  conve- 
nient Lodging;  it  was  objected,  that  the  Word  Allow  implies,  that  the  Allowance  muft  arife  out 
of  the  Profits  of  the  Lands,  and  for  that  Reafon  the  Legatee  had  only  an  Eftate  for  Life;  but  ad- 
judged, that  he  had  a  Fee-fimple  immediately,  becaufe  his  Brother  was  to  have  a  prefent  Main- 
tenance, which  might  be  a  Charge  upon  him  before  he  could  receive  any  Thing  out  of  the  Profits. 
Jones  107.  Lee  verfus  Withers. 

3  3-  The 
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3.  The  Husband  devifed  to  his  Wife  his  whole  Ejlate,  paying  Debts  and  Legacies;  adjudged, 
that  (he  had  a  Fee-fimple,  becaufe  thofe  Words  whole  Eflate,  fliall  extend  to  the  Ejlate  which"  he* 
had  in  his  Lands,  and  efpecially  where  the  perfonal  Ejlate,  (as  in  this  Cafe,  was  not  fufficient  to 
pay  the  Debts  and  Legacies.     Style  293.  282.  Johnfon  verfus Kirman.    1  Roll.  Abr.%1^.  S.  C. 

4.  So  where  the  Son  devifed  his  Inheritance  to  T.  P.  after  the  Death  of  his  Mother;  and  if  he 
die  before  he  come  of  Age,  then  to  his  oivn  right  Heirs  ;  it  was  the  Opinion  of  Saunders  Ch.  Tuft, 
that  this  was  an  Eftate  in  Fee  in  T  P.  for  if  the  Teftator  had  intended  him  only  an  Eftate  for 
Life,  it  would  have  been  impertinent  to  have  limited  it  over  to  his  own  right  Heirs,  becaufe  the 
Law  would  have  done  it  without  that  Claufe  in  the  Will.     2  Saund.  388. 

5.  There  are  Lands  in  the  North,  called  Tenant-right  Lands,  which  are  in  the  Nature  of  Co- 

:h 

id 


rquel 
Beckfide  ;  it  was  infilled,  that  an  Eftate  only  for  Life  pafled  by  thefe  Words,  All  my  Tenant-right 
Ejlate,  becaufe  they  were  only  a  Defcription  of  the  Nature  and  Quality  of  the  Lands  devifed,  and 
not  a  Limitation  of  the  Eftate,  efpecially  fince  all  the  fubfequent  Words  made  an  Eftate  for  Life, 
and  no  more;  and  thefe  Words  being  all  joined  together  in  one  entire  Sentence  with  the  other, 
fliall  make  no  greater  an  Eftate;  but  adjudged,  that  T.  P.  had  a  Fee-fimple,  becaufe  the  Word 
Ejlate  comprehends  all  the  Interejl  which  he  had  in  the  Lands,  and  he  having  devifed  all  that  he 
had,  left  nothing  in  himfelf.     1  Mod.  100.  Wilfon  verfus  Robinfon.  2  Lev.  01.  S.  C. 

6.  Where  the  Teftator  hath  both  a  real  and  perfonal  Eftate,  and  devifes  all  his  Ejlate  to  T.  P. 
&c.  and  it  doth  not  appear  in  the  Will,  what  Eftate  he  intended,  the  Whole  fliall  pafs ;  and  fo  it 
was  decreed  by  my  Lord  Chancellor  Finch, (viz,.)  the  Teftator  devifed  feveral  Money  Legacies,  &c. 
and  all  the  reft  of  his  Money,  Goods,  Chattels,  and  other  Ejlate  whatfoever  to  T.  P.  whom  he 
made  fole  Executor,  and  died;  it  was  decreed,  that  notwithftanding  thofe  Words  other  Eftate  were 
placed  amongft  perfonal  Things,  yet  the  Teftator  having  Lands,  a  Fee-fimple  parted  in  them.  3 
Mod.  45.  Reeve  verfus  Wmnington.     1  Ch.  Rep.  262.  Tirrill  verfus  Page. 

7.  So  where  the  Teftator  being  feife'd  both  of  Freehold  and  Copyhold  Lands,  devifed  all  the 
rejl  of  his  Ejlate,  whether  Freehold  or  Copyhold,  to  his  Wife  and  Children,  equally  to  be- divi- 
ded amongft  them  ;  it  was  infilled,  that  the  Word  Eftate  muft  pafs  a  Fee,  becaufe  in  the  legal 
Signification  it  muft  import  all  the  Interejl  and  Title  which  he  had  in  thofe  Lands.  Showa  348. 
Carter  verfus  Homer.    4  Mod.  89.  S.  Ct 

(D) 

#yj  tfiefe  &H0?&j3,  to  difpofe,  0;  to  give,  0  j  fell  at  $10  Will  and  Pleafure. 

1.  "TpHE  Teftator  devifed  Lands  to  Edith  for  Life,  Remainder  to  T.  P.  in  Tail;  and  if  he  die 
1      without  IfTue  of  his  Body,  living  Edith,  then  the  Lands  to  remain  to  her,  to  difpofe  at 
her  Pleafure  ;  adjudged,  that  the  Devifee  Edith  had  a  Fee-fimple  by  thofe  Words.     1  Leon.  156. 
fenner  verfus  Hardy.     Antea  Authority.  (A)  10.  S.  C. 

2.  Devife  to  his  Wife  for  Life,  To  difpofe  and  imploy  the  Lands  upon  her  felf  and  her  Sons,  at 
her  Will  and  Pleafure;  adjudged,  that  fhe  had  a  Fee-fimple,  for  the  Law  will  make  fuch  a  Con- 
ftru&ion  of  thofe  Words  as  may  be  agreeable  with  the  Intention  of  the  Teftator,  by  fupplying 
the  Defect.  0/  other  Words  in  order  to  make  it  a  Fee-fimple  Eftate.     Moor  57. 

3.  So  where  the  Devife  was  to  his  Wife  for  Life,  then  to  his  Son,  &c.  and  if  he  fail,  then 
all  his  Part  to  the  Difcretion  of  his  Father;  adjudged,  that  the  Father  had  a  Fee-fimple;  and  in 
the  fame  Cafe  it  was  held,  that  if  the  Devife  had  been,  that  the  Lands  fiiould  be  at  his  Difpofal, 
or,  /  Will  my  Lands  to  him,  to  give  or  fell  at  his  Pleafure,  this  had  made  a  Fee-fimple.  1  Leon. 
156.  ffbi'sken  verfus  Cleyton. 

4.  The  Teftator  having  three  Sons,    devifed  feveral  Parts  of  his   Lands  to  them  refpectively,  aCro. 
but  without  limiting  for  what  Eftate,  then  thefe  Words  follow;   and  if  they  live  to  the  Age  of"  655- 
twenty-one,  and  have  IJfue  of  their  Bodies,  then  to  them  and  their  Heirs,  in  Manner  as  aforefaid,  ?»        L' 
to  give  and  fell  at  their  Pleafure  ;    but  if  one  of  them  die  without   Ijjue  of  his  Body,    then  the 
other  Brothers  to  have  his  Share  in  Manner,  as  aforefaid,  and  if  all  die  without  IJfue,  then  to  be 

fold,  &c.  adjudged  this  was  a  Fee-fimple  Eftate  in  each  of  them  refpe&ively,  when  they  feverally 
came  to  the  Age  of  twenty-one  Years ;  for  tho'  thofe  Words,  If  they  have  IJfue  of  their  Bodies, 
create  an  Eftate-tail  by  Implication,  yet  that  could  never  be  the  Intention  of  the  Teftator  in  this 
Will,  becaufe  the  fubfequent  Words  To  give  and  fell  at  Pleafure,  gave  them  Power  over  the 
Lands,  to  difpofe  as  they  pleafed,  which  Tenant  in  Tail  cannot  do  ;  and  if  it  fliould  be  admitted, 
that  the  laft  Claufe,  (viz,.)  If  All  die  without  IJfue,  fliou'd  make  an  Eftate-tail  by  Implication 
yet  fince  an  abfolute  Eftate  in  Fee-fimple  was  given  to  them  in  the  firft  Claufe  of  the  Will,  with- 
out any  Manner  of  Contingency,  that  fliall  never  be  controlled  by  an  Eftate-tail  implied  in  any 
fubfequent  Claufe.     2  Leon.  68.  Brian  verfus  Cawfen.    3  Leon.  115.  S.P. 

5.  The  Husband  devifed  Lands  to  his  Wife,  to  difpofe  at  her  H'ill  and  Pleafure,  and  to  give 
it  to  which  of  her  Sons  Jlje  pleafeth ;  now  here  was  no  exprefs  Ejlate  for  Life  devifed  to  the  Wife, 
but  the  Court  was  divided  in  Opinion,  whether  fhe  had  an  Eftate  for  Life,  or  not,  with  a  Power 

to 
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to  difpofe  the  Reverfion,  or  whether  fhe  had  a  Fee-fimple,  with  a  reftrictive  Power  not  to  alien  the 
Lands  to  any  Perfon,  except  one  of  her  own  Children;  Juftice  Doderidge,  who  was  a  learned 
Judge,  was  of  Opinion,  that  fhe  had  a  Fee-fimple.     Latch  o,  39, 134.  Daniel  verfus  Upley.    W. 

'Jones  1 3  7.  S.  C. 

6.  So  a  Devife  to  his  Wife  for  Life,  with  a  Power  to  difpofe  the  Lands  to  fuch  of  her  Children 
as  fhe  fhall  think  fit;  adjudged,  that  by  the  Word  Difpofe,  a  Power  was  given  to  difpofe  the 
Fee-fimple,  tho'  fhe  had  only  an  Eftate  for  Life  her  felf ;  'tis  true,  this  was  againft  the  Opinion 
of  the  Lord  Chief  Juftice  Vaughan,  who  held,  that  the  Wife  having  only  an  Eftate  for  Life,  fhe 
could  not  °ivc  a  greater  Eftate  than  what  fhe  had  her  felf;  but  if  the  Teftator  had  not  devifed 
to  her  an  exprefs  Eftate  for  Life,  then  it  would  have  been  a  Fee-fimple  by  thofe  Words;  this 
Cafe  is  fo  reported  in  1  Mod.  but  Serjeant  Levinz,  who  reports  the  fame  Cafe,  tells  us,  that  the 
Court  was  divided,  and  that  the  Lord  Chief  Juftice  Vaughan  held,  that  fhe  had  a  Fee-fimple,  but 
he  did  not  report  it  of  his  own  Knowledge,  but  upon  the  Relation  of  Serjeant  WiUimot.  1  Mod. 
80.  Leife  verfus  Salungf.aU.     2  Lev.  104.  5.  C. 

7.  So  where  the  Teftator  devifed  all  his  real  and  perfonal  Eftate  to  "T.  P.  to  difpofe  for  the 
Payment  of  his  Debts,  this  was  decreed  to  be  an  Eftate  in  Fee-fimple  in  T.  P.  and  not  a  Truft  in 
him  by  Implication,  for  the  Benefit  of  the  Heir  at  Law  to  have  the  Surplus  after  the  Debts  were 
paid.     1  Ch.  Rep.  262.  North  verfus  Crompton. 

8.  The  Teftator  devifed  his  Lands  to  his  Sifter  for  Life,  and  after  her  Deceafe,  the  -whole  Re- 
mainder of  all  thofe  Lands  to  his  Brother,  which  he  had  given  to  his  Sifter  for  Life,  in  Cafe  he 
furvive  her;  and  if  not,  then  his  -whole  Remainder  to  his  other  Sifters,  and  their  Heirs;  adjudged, 
that  the  Brother  had  a  Fee-fimple  in  the  Lands  by  the  Devife  of  the  -whole  Remainder  to  him ;  for 
thofe  Words  muft  neceffarily  extend  to  the  remaining  Part  of  his  Eftate  in  the  Land,  after  the  De- 
termination of  the  Eftate  for  Life  to  the  Sifter-,  it  could  not  extend  to  the  Quantity  of  the 
Land  it  felf,  becaufe  the  Whole  was  given  to  the  Sifter  for  her  Life,  fo  there  could  be  no  Re- 
mainder of  the  Land,  therefore  that  Word  muft  extend  to  the  Quantity  of  Eftate  in  the  Land. 
1  Lutw.  762.  Norton  verfus  Ladd. 


ftlam  <§ooD&  ant)  jfelo  fce  it. 

See  Quo  Warranto.  (B)  2. 
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(A) 

1#  *>  ■  ■<  HE  Archbijhop  of  Canterbury  had  Felons  Goods  in  the  Manor  of  R.  and  afterwards 
he  committed  Treafon ;  then  the  King  made  a  general  Grant  to  the  Almoner  of  the 
Goods  of  Felo  de  fe  :  Hales,  a  Leffee  for  Years,  was  Felo  de  fe  in  the  Manor,  and 
notwithftanding  this  Grant  to  the  Lord  Almoner,  the  King  granted  the  Term  for 

Years  to  B.  G.  adjudged,  that  he  fhould  have  it,  and  not  the  Almoner,  becaufe  the  Almoner  had 

no  Property,  but  only  an  Intereft  as  a  Minifter,  and  the  Grant  to  him  need  not  be  recited  in  the 

laft  Grant  to  B.  G.     2  Mar.  Dyer  107. 

2.  Where  the  King  granted  to  a  Man,  and  to  his  Heirs,  Felons  Goods,  &c.  within  fuch  a 
Place,  the  Grantee  cannot  devife  them,  nor  leave  them  to  defcend  for  a  third  Part ;  upon  the  Sta- 
tute 32  H.  8.  becaufe  they  are  not  of  any  yearly  Value;  but  if  a  Man  is  feifed  of  a  Manor,  to 
which  a  Leet  or  Waif,  or  Eftrays  are  appendant,  tho1  they  are  of  no  yearly  Value,  yet  they  fhall 
pafs  by  the  Devife  of  the  Manor,  with  the  Appurtenances,  becaufe  the  Statute  which  enables  the 
Teftator  to  devife  the  Manor,  by  Confequence  enables  him  to  devife  all  the  Incidents  which  belong 
to  it.     3  Rep.  3  2,  in  Butler  and  Baker's  Cafe. 

3.  A  Man  who  was  not  Compos  mentis,  gave  himfelf  a  mortal  Wound,  and  before  he  died  he  was 
of  perfect  Mind,  and  afterwards  he  died  of  the  Wound,  and  of  Sane  Memory,  yet  becaufe  the  O- 
riginal  Caufe  of  his  Death  was  when  he  was  not  Compos,  he  fhall  not  be  Felo  de  fe.  4  Rep.  42, 
in  Heydon's  Cafe. 

4.  Bona  fugititiorum  are  the  Goods  of  a  Felon  who  flieth  for  it,  and  are  not  forfeited  till  'tis 
found  by  Indictment,  that  he  fled  for  the  Felony,  and  therefore  they  cannot  be  claimed  by  Pre- 
fcription  ;  but  a  Man  may  prefcribe  to  have  Waifs,  Eftrays,  Treafure-trove,  Wreck  of  Sea,  be- 
caufe they  may  be  gained  by  Ufage,  without  Matter  of  Record.     5  Rep.  in  Foxley's  Cafe. 

5.  If  a  Felon  Ileal  Goods,  and  hides  them,  and  afterwards  fly,  thefe  Goods  are  not  forfeited, 
or  Waifs  in  Law,  for  thofe  are  when  the  Felon  hath  the  Goods  about  him,  and  being  clofely  pur- 
fued,  leaveth  them  for  fear  of  being  taken,  and  that  he  may  more  readily  get  away,  in  fuch  Cafe 
the  Goods  are  forfeited,  but  in  the  other  Cafe  the  Owner  may  take  them  where  ever  he  finds 
them.     5  Rep.  iop.  Foxlefs  Cafe. 

2  6.  When 
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6.  When  a  Felon  dies  after  the  Exigent  awarded,  and  before  the  Attainder,  a  Writ  of  Error 
lieth  for  Neceffity,  becaufe  the  Goods  would  be  otherwife  forfeited  without  any  Manner  of  Re- 
medy.    11  Rep.  38.  in  Metcalj 's  Cafe. 

7.  Qjio  Warranto,  &c.  for  claiming  Felons  Goods  ;  the  Defendant  pleaded,  that  the  Abbot  of 
Strata  Marcella  lawfully  had  and  enjoyed  them  till  the  D  Ablution  of  the  Abbey,  and  then 
they  were  given  to  the  King  by  the  Statute  27  H.  8.  and  then  pleaded  the  Statute  32  H.  8. 
cap.  20.  by  which  all  the  Privileges  lawfully  ufed  by  the  Abbots,  were  revived  and  veiled  in  the 
King,  who  being  feifed  of  the  laid  Privileges  and  Franchifes,  to  have  Felons  Goods  in  R. 
he  granted  the  Manor  of  W.  in  R.  Parcel  of  the  Pofteffions  of  the  Abbey  to  B.  G.  &  tot  tali  a  & 
tanta  privilegia  as  the  late  Abbot  had,  under  whom  the  Defendant  claimed  the  faid  Manor  by 
Feoffment,  CT  eo  Warranto  clamat  Libertates  &  Franchefias  tanquam  Maneno  prad'  fpettari  ; 
adjudged,  that  becaufe  the  Defendant  had  conveyed  to  himfelf  a  Title  to  the  Manor,  &c.  by 
Feoffment,  which  he  pleaded  generally,  without  letting  forth  the  Deed,  he  did  not  convey  to 
himfelf  a  Title  to  the  Felons  Goods,  for  they  will  not  pafs  without  Deed;  but  if  the  Kincr  had 
granted  a  Manor  &  Bona  &  Cattalla  felonum  ditto  Manerio  fpeclan,  they  pafs,  tho'  they  cannot 
be  appendant  to  a  Manor.  9  Rep.  23.  Abbot  de  Strata  Mauella.  Moor  297.5.  C.  by  the  Name 
of  The  Queen  verfus  Vaughan.     Poflea  Quo  Warranto.  (A)  2. 

8.  The  Defendant  was  taken  in  Execution  upon  a  Judgment,  and  afterwards  the  Plaintiff,  at 
whofe  Suit  he  was  taken,  became  Felo  de  fe,  by  Reafon  whereof  the  Lord  Almoner  feifed 
the  Goods,  and  would  have  acknowledged  Satisfaction  of  the  Debt  and  Damages  on  the  Judg- 
ment; but  it  was  doubted,  whether   he  could,  or   not.     1  Brownl.  73.  Lord  verfus  Huxley. 

9.  The  Plaintiff  being  committed  upon  Sufpicion,  that  he  committed  Felony,  the  Money  which 
he  had  about  him  was  taken  away  before  Conviction,  for  which  he  brought  an  Action  of  Tref- 
pafs,  and  declared  for  feifing  his  Money,  &c.  and  this  was  upon  the  Statute  1  Ric.  3.  cap.  3. 
by  which  'tis  enafted,  That  no  Per/on  Jhall  have  the  Goods  of  another,  &c.  after  a  VerdicT:  for 
the  Plaintiff;  it  was  moved  in  Arreft  of  Judgment,  that  this  Cafe  was  not  within  the  Statute, 
becaufe  Money  -was  not  Goods;  but  it  was  adjudged  to  the  contrary,  Quod  not  a  Bene.  Raym. 
414.  0  shorn  verfus  Wandall. 
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(A) 

PON  a  Bill  in  the  Exchequer,  the  Cafe  was,  Sir  William  Mix  lent  Sir  William 
Cooper  100/.  and  took  a  Bond  in  the  Name  of  Tooms,  for  Re-payment  thereof, 
who  afterwards  became  Felo  de  fe,  and  now  Sir  William  Hix  was  relieved  in  E- 
quity  againft  the  King,  this  being  a  Truft  in  Tooms  for  him  ;  and  this  was  upon 
the  Statute  33  H.  8.  cap.  39.  and  that  the  Plaintiff  fhould  be  indemnified  againft  all  others. 
Hardr.  196.  hix  verfus  Cooper. 

2.  Information  againtl  the  Defendant  Sutton,  for  that  Elizabeth  Lapworth  late  of  Sow  in 
Waraiickjhire,  at  Sow  aforefaid,  became  Felo  de  fe,  and  fhewed  how  prout  per  quandam  In- 
quijitionem,  6~c.  apparet ;  and  that  the  Defendant  Sutton,  late  of  Pailjlon,  was  indebted  to 
the  faid  Eliz..  Lapworth,  at  the  Time  of  her  Death,  in  the  Sum  of  80  /.  prout  patet  by  a 
Bond,  &c.  and  that  the  Defendant  had  not  paid  the  faid  80/.  to  the  faid  Felo  de  fe  in  her 
Lifetime,  fo  that  this  Action  did  accrue  to  the  King,  &c.  and  the;eupon  the  Attorney  General 
prayed  Procefs  for  the  King,  againft  the  Defendant,  who  came  in,  and  pleaded  in  Bar  to  this 
Information,  an  Indenture  made  by  King  Car.  \.  to  Sir  Symon  Clerke,  under  the  Seal  of  the 
Dutchy,  &c.  *  per  quod  Teftatum  exiftit,  that  the  K:ng  granted  to  the  faid  Sir  Simon  the  Court-  *„. 
Leets  of  Brinklow,  &c.  Nee  non  bona  &  catalla  jehnuyn  ibidem  acciden.  Qjio:  omnia  were  not  J* 
mentioned  in  a  Particular,  to  be  Parcel  of  the  Dutchy  of  Lancajler,  and  this  was  for  thirty-one 
Years,  which  I.eafe  was  ftill  in  Being,  and  which  was  now  veiled  in  Dorothy  Clerke,  as  Execu- 
trix of  Sir  Simon,  and  avers,  that  Pailton  was  and  is  a  Member  of  Brinklow,  and  that  the  faid 
Dorothy  demanded  the  Money,  and  the  Defendant  paid  it  her,  &  hoc  par  at  us  efi  verifi- 
care,  and  fo  prayed  to  be  difcharged  ;  upon  a  Demurrer  to  this  Plea,  it  was  adjudged  to  be  ill, 
for  feveral  Reafons :  Firft,  becau:e  the  Defendant  had  pleaded  the  King's  Grant  by  aTejlatum 
exiftit,  when  he  ought  to  have  pleaded  it  pofitively,  (-viz,.)  that  the  King  conceffit,  and  not  by 
a  Teftatum  exiftit  quod  conceffit ;  in  the  next  Place  a  Grant  is  pleaded  under  the  Dutchy-Seal, 
and  the  Defendant  did  not  aver,  that  the  Liberties  granted  were  Parcel  of  the  Dutchy,  and  the 
Recital  Qjta  omnia  are  mentioned,  &c.  to  be  Parcel  of  the  Dutchy,  will  not  help,  becaufe  fuch 
a  Suggeftion  maybe  falfe  on  purpofe  to  deceive  the  King;  there,  if  in  Faft  the  Liberties  grant- 
ed under  the  Dutchy-Seal  are  not   Part    of  the  Dutchy,  the  Grant  is  void  ;    then,   as  to   the 
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Grant  i:  felf,  'tis  of  Felons    Goods,  by  which  Grant  the  Goods  of  a  Felo   de  fe  will  not  pafs  ;  and 
for  this   Reafon    chiefly,  Judgment    was  given  for   the  King,  Nifi    caufa;  at  another   Day  the 
Counfel  for   the  Defendant   would  have   ottered   fomething  in  Behalf  of  the   Defendant,  but   the 
Court    toid    him,  that  he  cou'd   never    make  the  Plea  good  ;  but    Saunders  tells  us,  the  Informa- 
tion was  ill,  becaufe  'tis  not  pofitively  found,  that  EUz,.  Lap-worth   was  Felo  de  fe,  but  only  prom 
per    inquifitionem  patet,  whereas   the    Information  fhould  fhew  the  Matter  of  Fact,  and  then  fet 
forth,  that  an  Inquifition   was  taken  before  the  Coroner  upon  View  of  the  Body,  and  fet  forth 
the  Subftance  of  it,  and  then  conclude,  prout  patet,  &c.   or  at   leaft  he  ought  to  have  fet  forth 
the   Inquifition  at  Large  ;  for  that  is  the  Principal  Matter,  and  without  it  no  Forfeiture  accrues  ; 
befides,  the  Information  lets  forth,    that  the  Defendant  was  indebed  to  the  Felo   de  fe,  as  by  the 
Bond  it  appearetb,  when  it   ought  to    be  charged  pofitively,    that  he  is   bound,  &c.    and  not  by 
a  prout  patet  ;  for  if  the   Defendant  fhould  deny  the   Debt,  he  cannot  plead,   that  he  i>  not  in- 
debted, modo  &  forma;  but  is  Plea  is  Nob  eft  fattum.     1  Saund.zjj.  The  King  verfus  Sutton. 
Vlo-w.  Com.  143.  S.  P. 
Sid.   167,       3-   The  Administrator  of  Toomes  brought  a  Scire  facias   againft  the  Defendant  Etberington,   to 
264.        '  fhew  Caufe  why  he  fhould  not  have  Execution  of  a  Judgment  obtained  againft  him,  by  the  faid 
Lev.  120.  Fvomes,  f0r  200  /.  &c.   The  Defendant  pleaded   in  Bar,  that  Toomes  the   Inteftate,  after  he  had 
S,C'  obtained  the  fa:d  Judgment,   hanged  him  felf,  and  fo   became  Felo  de  fe,  and   that    by  Inquifition 

taken  before  the  Coroner,  upon  View  of  the  Body,  it  was  found,  that  he  was  Felo  de 
fe,  trout  patet  per  Inquifitionem,  c^c.  by  Reafon  whereof  he  had  forfeited  this  Debt  to  the 
King,  &c.  the  Plaintiff  replied,  that  after  his  Inteftate  became  Felo  de  fe,  the  King  by  the 
the  ^Ac~t  of  Ge neral  Pardon,  12  Car.  2.  cap.  11.  pardoned  all  Felonies,  Forfeitures,  &c.  by  Vir- 
tue whereof  the  faid  2000  /.  were  difcharged  from  any  Forfeiture  for  the  faid  Offence,  and 
made  the  ufual  Averments,  &c.  and  upon  Demurrer  to  this  Replication,  the  Defendant  Etber- 
ington had  Judgment  ;  becaufe  by  the  Return  of  the  Inquifition  the  Debt  was  vefted  in  the 
King,  and  by  the  General  Pardon  it  was  not  revefted  in  the  Adminiftrator,  without  a  Writ  of 
Reftitution,  but  ftill  remained  in  the  King  :  Afterwards  the  King  brought  a  Scire  facias  againft 
the  Defendant  Etberington  to  have  Execution  of  this  Judgment,  and  the  Defendant  pleaded  this 
Act  of  General  Pardon,  with  the  ufual  Averments,  as  before  ;  and  upon  Demurrer  Judgment 
was  given  againft  the  King  for  the  Defendant,  that  this  Debt  was  releafed  to  the  Defendant  by 
the  Pardon  ,  fo  that  the  Creditors  of  Toomes  loft  all  their  Debts,  and  his  Debtors  were  difcharged  ; 
which  being  a  very  hard  Cafe,  the  Adminiftrator  of  Tooms  brought  a  Writ  of  Error  in  Parlia- 
ment ;  but  it  was  never  argued,  for  his  Counfel  defpaired  to  reverfe  this  Judgment.  1  Saund. 
301.  Toomes  verfus  Etberington.     See  Pardon  General.  (BJ  10. 

4.  Upon  an  Inquifition  taken  before  the  Coroner,  he  returned,  that  T.  S.  was  Felo  de  fe,  and 
upon  a  Motion  for  a  Melius  inquirendum,  for  that  it  appeared  by  feveral  Affidavits,  that  he  was 
Non  compos,  and  that  the  Coroner  was  Partial  in  executing  his  Office,  have  refufed  Proof,  that 
he  was  Non  Compos ;  the  Melius  Inquirendum  was  denied,  becaufe  this  Inquifition  is  traverfable, 
therefore  let  the  Adminiftratrix  of  the  deceafed  remove  Inquifition  by  Certiorari  into  B.  R.  and 
then  to  fuggeft  her  felf  aggrieved  by  it,  and  by  this  Means  to  bring  the  Truth  of  the  Inquifition 
in  Judgment.     T.Jones.  19S.  Riply's  Cafe. 

5.  The  Defendant  being  Felo  de  fe,  the  Coroner's  Inqueft  found  him  a  Lunatick;  and  a  Motion 
for  a  Melius  Inquirendum ;  it  was  denied,  becaufe  no  -Affidavit  of  any  indirect  Proceeding  either 
in  the  Coroner  or  Jury.      3  Mod.  So.  Hetberfall's  Cafe. 

6.  Saloway  drowned  himfelf  in  a  Pond,  and  the  Coroner's  Inqueft  found  him  Non  Compos  ;  it 
was  moved  to  quafh  the  Inquifition,  for  that  it  was  Saloway  on  fuch  a  Day  and  Hour  threw 
himfelf  into  a  Pond,  &  per  abundant i am  aqua  ibidem  fuffocat  &  emergii'  erat,  which  is  infen- 
fible  ;  Sed  per  Curiam,  the  Word  Suffocat'  carries  the  Senfe,  and  is  therefore  fufficient  ;  but  if  it 
ftood  fingly  upon  the  Word  Emergit'  erat,  it  had  been  ill.     3  Mod.  100.  Tbe  King  verfus  Saloway. 

7.  Upon  an  Inquifition  the  Coroner  returned  Non  Compos,  when  in  Truth  the  Party  was  Fe- 
lo de  fe  ;  and  thereupon  a  Motion  was  made  for  a  Melius  Inquirendum  ;  but  it  was  denied,  be- 
baufe  there  appeared  no  Fault  in  the  Coroner,  or  any  Incertainty  in  the  Inquifition.  3  Mod. 
238.  Tbe  King  verfus  Bunny.  1 
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ginMctmetUS  fo?  f  ZlOtlh    anD  fo?  75m$latVy   &c.    See  Attainder.  (B) 

per  totum. 

1.  "I       "flPON   an  Inquifition  taken  before  the   Coroner,  it  was  found,  that  W.  R.  on  the 
B    10th  Day  of  January,  Anno    30  Eliz,.  about  four  a  Clock  in  the  Afternoon,  with 
M    a  Pitch-fork,  did  mortally  wound  one  B.  B.  of  which  Stroke  he  died  at  eight  in 
^w<^E.  the  Evening  of  the  fame  Day  and  Night,  and   that  then  the  faid  W.  R.  efcaped ; 
afterwards  the  Town  of  Green  in  Sujfex,  where  this  Efcape  was  made,  was  amerced ,-  and  up- 
on a  Motion,  it  was  infilled,  that  the  Town  ought  not  to  be  amerced,  becaufe  the  Efcape   was 
in  the  Night,  and  'tis  not  Felony,  till   the  Man  was  dead  ;  the  Court  feemed  of  that  Opinion. 
Pafch.  30  Eliz.  1  Leon.  107.  7otwz  of  Green  in  Suffex's  Cafe. 

2.  The  Defendant  was  indicted  for  Sealing  a  Hat,  &c.  he  pleaded,  that  before  that  Time  he 
was  indicted  for  ftealing  Goods  on  the  fame  Day,  and  at  the  fame  Time,  and  was  thereof  acquit- 
ted ;  the  Court  was  divided  whether  the  Plea  was  good  or  not.  Mich.  40  Eliz.  GolJf. 
132. 

3.  Indictment,  for  that  he  burglar  iter  fregit  ecclefiam  in  nocte  ad  fpoliandttm  &  depradan- 
dum  Bona  parochianorum  in  eadem  exiflen,  but  he  took  away  nothing,-  yet  it  was  adjudged 
Burglary,  and  the  Indictment  good.     Pafch  1  Mar.  Dyer  99. 

4.  Indictment  quod  felonice  cepit  Bona  &  Catalla  cujufdam  ignoti ;  adjudged  good,  becaufe 
the  Goods  might  be  carried  into  another  County,  and  the  Owner  might  not  be  found.     Dyer  99. 

5.  The  Defendant  was  indicted,  for  that  he  being  pofTeffed  of  a  Leafe  for  Tears  in  London, 
the  fame  felonice,  volumarie  &  malitiofe  combujfit,  ea  intent ione  ad  eandem  domum  manjio- 
nalem,  necnon  diverfas  domus  manfionales  diverjorum  ligeorum  Domini  Regis,  ibidem  contigue 
adjacen,  adtunc  &  ibidem  felonice  &  malitiofe  totaliter  comburendum  &  igne  confumend'  con- 
tra pacem,  &c.  adjudged,  that  it  was  not  Felony  to  burn  a  Houfe  of  which  a  Man  is  pof- 
fefTed ;  and  tho'  'tis  fet  forth  in  the  Indictment,  that  it  was  done  ea  intentione  to  bum  the 
Houfes  contigue  adjacentcs,  yet,  that  being  only  an  Intention,  and  not  the  Act,  it  cannot  be 
Felony  ;  'tis  a  very  great  Offence,  and  the  Defendant  was  fined  500  /.  and  committed.  Cro.  Car. 
274.  Holme's  Cafe. 

6.  A  Woman  was  indicted  upon  the  Statute  1  Jac.  for  having  two  Husbands ;  it  was  found, 
that  fhe  was  lawfully  married  to  B.  G.  and  divorced  from  him  Caufa  favitia,  and  this  was  a 
Menja  ejr  "Thoro,  and  Cie  was  exprefly  prohibited  by  the  Sentence,  not  to  marry  any  other, 
during  the  Life  of  her  faid  Husband  ;  but  ffie  afterwards  married  R.  W.  her  former  Husband 
ft  ill  living,  but  that  fhe  did  not  know  he  was  alive  ;  it  was  infifted.  that  this  was  Felony, 
becaufe  the  Divorce  arifing  ex  caufa  fubfequenti  the  firft  ^Marriage,  the  fame  ftill  continued  a 
good  Marriage,  and  was  no  Diffolution  a  Vinculo  matrimonii ;  and  the  Court  feemed  to  be  of 
that  Opinion,  and  advifed  the  Woman  to  get  a  Pardon.     Pafcb.  12  Car.  1.  Porter's  Cafe. 

7.  Indictment  upon  the  Statute  4  &  5  Alar,  for  taking  away  M.  R.  the  Daughter  of  B.  R. 
under  the  Age  of  fixteen,  in  the  Cuftody  of  her  Father,  and  without  his  Confent,  contra 
formam   Statuti,  &c.  the  Punifhment   by  the  Statute  is  two  Years  Imprifonment,  and  to  pay 

fuch  a  Fine  as  the  Star-Chamber  fhall  appoint.     Cro.  Car.  335.  Mary  Smith's  Cafe. 

8.  Three  were  indicted  upon  the  Statute  3  H.  7.  cap.  10.  for  that  Sarah  Cox  having 
a  Portion  of  1300  /.  the  Defendant  to  gain  the  faid  Portion,  took  her  againft  her  her  Will  at  Newing- 
ton  in  MiddLfex,  and  carried  her  to  St.  Saviours  in  Surrey,  and  there  one  of  them,  by  the  Procure- 
ment of  the  other  two,  married  her,  &c.  againft  the  Form  of  the  Statute,  &c.  it  was  objected,  that 
fhe  gave  her  Confent  to  be  married  ;  but  adjudged,  that  the  Taking  her  away  being  unlawful,  and 
againft  her  Will,  tho'  the  Marriage  was  with  her  Confent,  'tis  Felony;  and  tho'  it  was  not  a  Mar- 
riage de  jure,  becaufe  flie  was  under  a  continual  Fear,  yet  'tis  a  Marriage  de  faSlo,  and  Felony  within 
the  Statute,  and  the  Benefit  of  Clergy  being  taken  away  by  the  Statute  39  Eliz.  cap.  8.  Judgment 
was  given,  that   they    fhould  be  hanged.     Cro.  Car.  447.  Fulwood's  Cafe. 

9.  Several  Soldiers  were  preffed,  and  going  towards  Ireland  to  ferve  againft  the  Rebels,  they 
deferted  ;  refulved,  that  the  Statute  18  H.  6.  cap.  19.  was  of  little  force,  becaufe  the  antient 
Manner  of  lifting  Soldiers  was  altered,  but  that  the  Statutes  7  H.  6.  cap.  1.  and  3  H.  8.  cap.  5. 
were  perpetual  and  in  Force  ;  for  the  Word  King  in  thofe  Acts  extends  to  all  his  SuccefTors,  and 
thereupon  fevcral  were  attainted  and  executed.     6  Rep.  zj.Cafe   of  Soldiers.  Cro.  Car.  51.  S.  P. 

10.  A  Woman  was  indicted  at  the  SefRons  in  Suffolk,  for  Felony  and  Witchcraft,  and  upon  an 
H.ibeai  Corpus  was  arraigned  at  Bar,  and  Exceptions  were  taken  to  it,  for  it  doth  not  fay,  that 
the  Jufiices  before  whom  it  was  taken  were  Juftitiarii  ad  pacem  tenend'  in  pradicl'  Villa,  and 
that  the  Indictment  was  too  genera!,  for  it  was,  that  the   Defendant  pratlicavit  artes  Diaboli- 
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cas,  but  doth  not  fay  what,  or  wherein  ;  but  adjudged,  that  the  employing  wicked  Spirits  to  any 
Intent  whatfoever,  is  Felony  within  the  Statute.     Style  i\6.  the  King  verfus  CameB. 

11.  Rawlins  perfonated  one  Spicer,  in  acknowledging  a  Judgment,  and  the  Court  was  moved 
to  vacate  the  Judgment;  'tis  true,  the  Statute  21  Jac.  cap.  26.  makes  it  Felony,  but  it  doth  not 
make  the  Judgment  void ;   one  *  Timberly  perfonated  another  in  giving  Bail,    but  it  not  being 

'H^  3*        filed,  he  efcaped.     1  Mod.  46.  Rawlins's  Cafe. 

12.  The  Defendant  was  indicted  for  Felony,  in  Stealing  two  laced  Cravats;  the  Jury  found, 
that  the  Defendant  came  to  the  Shop  of  Anne  Chartres,  in  the  Indictment  mentioned,  and  asked 
to  fee  two  Cravats,  which  fhe  fhewed,  and  delivered  them  into  his  Hands,  who  asking  the  Price 
fhe  told  him  7  s.  he  offered  5  .c.  and  run  away  with  the  Goods  openly,  in  her  Sight ;  adjudged 
Felony,  becaufe  the  fubfequent  Aft  in  running  away  fhews  his  Intention  to  take  the  Goods  felleo 
animo  ;  and  tho'  they  were  delivered  to  him  by  the  Owner,  yet  they  were  never  out  of  her  Pof- 
feflion,'  becaufe  the  Contraft  was  not  perfefted,  and  by  Confequence  the  Property  not  altered,  fo 
that  this  Faft  is  as  if  he  had  taken  the  Goods  in  the  Shop,  and  run  away  with  them.  Raym.  276. 
Chtfer's  Czk. 

13.  The  Defendant  Farr,  knowing  Mrs  Steneer  had  a  confiderable  Sum  of  Money  and  Goods 
in  her  Houfe  in  St.  Martin's  Lane,  procured  an  Affidavit  to  be  filed,  of  the  Service  of  a  Decla- 
ration in  Ejeftment,  at  his  own  Suit,  tho'  he  had  no  Manner  of  Title  to  the  Houfe,  and  there- 
upon got  Judgment,  and  by  Virtue  of  an  Habere  facial  pojfeffionem,  got  a  Warrant  from  the  Bai- 
liff of  Wejlminfter,  direfted  to  one  of  his  Bailiffs,  who,  together  with  Farr,  turned  Mrs.  Steneer 
out  of  PofTeffion,  and  feifed  and  converted  her  Goods  to  his  own  Ufe,  for  which  he  was  indifted 
at  the  Old  Bailey,  and  found  guilty  of  Felony,  and  executed,  becaufe  he  ufed  the  Procefs  of 
the  Law  with  a  felonious  Purpofe  in  fraudem  Legis:  Raym.  276.  'the  King  verfus  Farr.  Sid. 
354.  S.  C. 
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(A) 

I.  "W"N  Replevin,  the  Cafe  was,  T.S.  had  a  Leafe  of  fixty  Years  in  three  Clofes,  and  he  demi- 
fed  two  of  the  Clofes  to  Lacy,  who  put  in  his  Cattle,  and  they  efcaped   out  of  thofe 
Clofes  into  the  third  Clofe  adjoining,  it  being  not  fufficiently  fenced ;    and  the  Owner  of 
m       that  Clofe  finding  the  Cattle  Levant  and  Couchant  there,  diftrained  them  for  Rent ;  ad- 
judged, that  the  Diftrefs  was  lawful,  becaufe  the  Clofe  was  Debtor,  and  the  Owner  of  the  Clofe, 
who  granted  the  Leafe  for  fixty  Years,  came  to  his  Debtor  for  the  Rent,  and  found  the  Cattle 
there,  which  he  may  take,  without  enquiring  how  they  came  thither.     Palm.  43.  Lacy's  Cafe. 

2.  Inquifition  for  throwing  down  Fences  notlanter  againft  the  Statute,  and  two  Vills  were 
found  guilty,  and  80  /.  Damages  afTefTed,  and  thereupon  a  Diflringas  iflued  againft  them,  to 
which  they  pleaded,  that  it  was  not  done  NoEianter ;  and  IfTue  being  taken  upon  that  Point,  it 
was  found  againft  them,  and  fecond  Damages  were  given,  upon  which  it  was  moved  to  fet  afide 
the  firft  Damages,  but  adjudged  they  fhould  ftand,  becaufe  the  fecond  Verdift  is  void  as  to  the 
Damages,  for  the  IfTue  was,  whether  it  was  done  NoBanter,  or  not ;  'tis  true,  the  firft  Damages 
were  afTefTed  upon  an  Inquifition,  where  no  Attaint  lies,  and  this  is  according  to  the  Direftion 
in  the  Statute ;  but  if  they  are  exceffive,  then  the  Defendants  might  plead  Proteflando,  that  the 
Damages  were  exceffive,  and  that  they  were  not  but  to  fuch  a  Value,  upon  which  another  IfTue 
might  be  taken.     Hid.  212.  The  King  verfus  The  Vills  of  Upwood  and  Roveley. 

3.  Distringas  upon  the  Statute  W.  2.  for  throwing  down  Enclofures  againft  the  Inhabitants  of 
the  adjoining  Vills ;  two  of  each  Vill  pleaded  for  themfelves  and  the  other  Inhabitants  of  each 
Town,  that  the  Fences  were  thrown  down  in  the  Day-time,  when  the  Perfons  might  be  known, 
and  traverfe  that  it  was  done  NoElanter,  or  at  fuch  a  'time  when  the  Offenders  could  not  be 
known,  upon  which  they  were  at  IfTue  on  this  Disjunctive ;  and  at  the  Trial  it  was  held,  that 
whether  it  was  done  by  Night  or  by  Day,  fo  publickly,  that  the  Offenders  might  be  known,  'tis 
not  within  the  Statute.     I  Lev.  106.  the  King  verfus  Inhabitants  of  Woodford  &  at'. 

4.  In  Replevin,  the  Plaintiff  declared  for  Taking  his  Cattle,  &c.  the  Defendant  avowed  the 
Taking  in  the  Place  where,  for  Rent  arrear,  upon  a  Leafe  for  Years  made  by  one  Longvill,  &c. 
the  Plaintiff  replied  in  Bar,  that  he  himfelf  was  pofTefied  of  a  Clofe  contiguous  to  the  Place 
where,  &c.  and  that  the  Defendant  Longvill,  and  all  thofe  whofe  Efiate  he  had,  Time  out  of 
Mind,  have  ufed  to  repair  and  make  the  Fences  between  the  Place  where,  &c.  and  the  Plaintiff's 
Clofe,  and  that  the  Fences  were  not  repaired,  by  Reafon  whereof,  and  for  Want  of  Repairing, 
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the  Plaintiff's  Cattle  efcaped  out  of  his  faid  Clnfe  into  the  Place  where,  &c.  and  that  the  Defen- 
dant took  them  before  the  Plaintiff  had  any  Notice  that  they  were  there ;   and  upon  Demurrer 
to  this  Replication  it  was  adjudged  ill,   the  Court  relying  upon  the  Year-Book  ioHj.  n.b. 
that  if  Cattle  efcape  into  another  Man's  Land,  and  the  Lord  diftrains  them,  fuch  Diftrefs  is  good, 
and  that  'tis  not  material  in  fuch  Cafe,  whether  they  were  Levant  or  Couchant,  or  not ;  and  now 
upon  a  Writ  of  Error  brought  by  the  Plaintiff",  that  Judgment  was  affirmed  in  B.  R.  but  *  Saun-  *  And 
ders  tells  us,  there  is  a  vaft  Difference  between  a  Lord  diffraining  within  his  Lordfhip,  and  a  Lef-  HoltC.J^ 
for  diftraining  for  Rent  arrear  referved  on  his  own  Leafe;  for  as  to   the   Lord,  'tis  not  material/""'.''"/'' 
whether  the  Fences  are  repaired,  or  not,  but  'tis  not  fo  as  to  the  LefjTor,  for  if  he  is  bound  to  re-  ltft°"lAhi 
pair  the  Fences,  he  muft  take  Care  that  his  Tenant  fhall  do  it,  otherwife  he  may  take  Advantage  MocLCa- 
of  his  own  Wrong,  which  is  unreafonable.     2  Saund.  289.  Pool  verfus  Longvtll.     See  Dyer  317.  fes  198. 
S.  P.    See  Mod.  Cafes  189.  Elmore  verfus  Tucker.  S.  P.  where  Holt  Chief  Juftice   held,    that  it 
was  hard  to  maintain  that  Judgment  in  Pool's  Cafe ;    for  where  the  Plaintiff'  is  bound  to  repair, 
and  doth  not,  'tis  unreafonable  that  he  fhould  take  Advantage  of  his  own  Wrong. 

5.  Cafe,  &c.  wherein  the  Plaintiff"  declared,  that  he  was  pojfejfed  of  a  Clofe  adjoining  to  the 
Defendant's  Clofe,    and  that  the  Tenants  and   Occupiers   of  that  Clofe  had,  "Time  out  of  Mind, 
made  and  repaired  the  Fence  between  the  two  Clofes,  and  that  for  not  repairing,  &c  the  Defen-  ~ 
dant's  Cattle  came  into  the  Plaintiff's  Clofe ;  there  was  Judgment  by  Default  in  C.  B.  and  now  aCro. 
upon  Error  brought  in  B.  R.  it  was  adjudged,  that  this  being  a  Charge  upon  the  Defendant  a-  665. 
gainft  common  Right,  by  obliging  him  to  make  a  Fence  for  another,   and  being   laid  on  him  as  3  Cro. 
Owner  of  the  Soil,  or  as  Tertenant,  the  Plaintiff"  ought  to  fhew  a  good  Title  in  his  Declaration,  4*5" 
which  he  had  fufficiently  done  in  this  Cafe,  by  fetting  forth,  that  the  Defendant  was  bound  to  Rei3°28e„ 
this  Charge  by  Prefcription ;  for  by  Tenants  the  Owners  of  the  Fee-Jimple  are  intended,  and  by  Ray'm.  ' 
Occupiers,  thofe  who  come  under  fuch  Tenants.     1  Salk.  335.  Starr  verfus  Rooksby.  191. 

6.  Indi&ment  on  the  Statute  of  IV.  2.  cap.  4.  for  pulling  down  Hedges;  the  Defendant  moved 
to  quafh  it,  but  it  was  denied,  for  the  Court  never  quafhes  Indictments  for  heinous  Offences, 
without  Pleading  to  it,  or  demurring.     1  Salk.  372.  The  King  verfus  Inhabitants  of  Belton. 
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Where  the  Ufes  are  vefted  or  changed  I      the  Ufes  of  another,  and  to  his  Laft 

by  a  Feoffment,  where  not.  (A)  Will.  (B) 

Of  Feoffments  upon  Conditions,  and  to  |  Of  Livery  and  Seifin.  (C) 


(A) 

aoijere  GJfeg  ate  fceffco  o?  cfjangeD  by  a  feoffment,  to&ere  not. 

1.  **"■    ^HE  Lord  Audley  made  a  Feoffment  to  B.  G.  and  others,  and  afterwards  by  Inden-  4  Leon. 
ture,  reciting  the  faid  Feoffment,  he  declared  the  fame  was  made,   to  the  Intent  l66>  ilo° 
his  Feoffees  fhould  perform  his  Laft  Will  to  this  Efteft,  (viz..)  My  Will  is,  that 
JSL  my  Feoffees  jhall  fiand  feifed,  &c.  to  pay  all  my  Debts,    and  afterwards   that  they 

make  an  EJiate  of  the  Lands  to  me,  and  Elizabeth  my  Wife,  and  to  the  Heirs  of  our  Bodies,  with 
divers  Remainders  over;  the  faid  Lord  had  Iffue  by  one  Wife  a  Son,  and  by  another  a  Daughter; 
the  Feoffees  paid  the  Debts,  and  made  an  Eftate  to  the  Lord  and  his  Wife  accordingly;  adjudged, 
that  by  this  Feoffment  and  Deed,  no  Ufe  was  changed,  for  tho'  the  Feoffees  fhall  be  feifed  to 
the  Ufe  of  the  Feoffor  and  his  Heirs,  (for  there  was  no  Confederation  for  which  they  fhould  be 
feifed  to  their  own  Ufe)  yet  the  fame  cannot  make  a  new  Ufe  to  the  Lord  and  to  his  Wife  in 
Tail,  neither  can  this  Writing  take  Effect  as  a  Will,  becaufe  it  appoints  an  Eftate  to  be  made 
to  the  Lord  himfelf,  and  he  cannot  take  by  his  own  Will.  2  Leon.  1 59.  Lord  Audley%  Cafe.  Dyer 
324.  S.  C    Moor  $16. 

2.  Leafe  to  Husband  and  Wife  for  the  Life  of  the  Wife,  Remainder  to  the  Heirs  of  the  Huf- 
band ;  afterwards  the  Husband  made  a  Feoffment  in  Fee  to  the  Ufe  of  himfelf  and  his  Wife,  for 
their  Lives,  Remainder  to  his  own  right  Heirs;  the  Husband  died,  the  Wife  committed  Waflej 
and  in  an  Aftion  of  Wafte  brought  againft  her,  it  was  adjudged,  that  fhe  is  in,  not  by  the  Leffor, 
or  by  the  Feoffment,  but  by  the  Statute  of  Ufes.     2  Leon.  222.  Vavafor's  Cafe. 
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£>f  feoffments  upon  Conottton&  anD  to  tlje  afejs  of  another,  ano  to 

m  Itatt  mm. 

I,  »TpHE  Feoffor  feifed  of  Lands  in  Socage,  made  a  Feoffment  thereof  to  his  Son  and  the  Heirs 
J.  of  his  Body,  to  the  Ufe  of  him  and  bis  Heirs ;  adjudged,  that  the  Son  had  an  Eftate-tai], 
and  no  Fee-iimple,  becaufe  Tenant  in  Tail  cannot  ftand  feifed  to  an  Ufe:  At  Common  Law,  if  a 
Feoffment  had  been  made  to  one,  and  to  the  Heirs  Males  of  his  Body,  fuch  an  Eftate  had  been 
a  Fee-fimple  conditional ;  and  if  it  had  been  afterwards  limited  to  the  Ufe  of  him  and  his  Heirs, 
thefe  are  always  intended  fuch  Heirs  as  were  named  before,  {viz,.)  the  Heirs  of  the  Body  of  the 
Feoffee.     See  Plowd.Com.  555.  in  Walfingh  arris  Cafe. 

2.  Feoffment  in  Fee,  to  the  Ufe  of  fuch  Perfon  and  Perfons,  and  for  fuch  Eftate  and  Eftates  as  he 
fhall  appoint  by  his  La/l  Will;  in  fuch  Cafe,  by  the  Operation  of  Law,  the  Ufe  veils  in  the 
Feoffor,  and  he  is  feifed  of  a  qualified  Fee,  (viz.)  until  he  make  a  Will,  and  declare  the  Ufes  ac- 
cording to  the  Power  referved  ;  fo  where  he  makes  a  Feoffment  to  the  Ufe  of  his  Laft  Will,  he  is 
feifed  in  the  mean  Time  to  the  Ufe  of  himfelf  and  his  Heirs;  and  when  the  Will  is  made,  'tis 
only  directory,  for  nothing  pafTes  by  it,  but  all  by  the  Feoffment.  6  Rep.  18.  Sir  Edw.  Cleer's 
Cafe.  Moor  567.  S.  C.  Cro.  Eliz.  877.  S-C.  1  Bulfl.  200.  Scmairis  Cafe.  S.  P.  Moor  476. 
Worme  verfus  Webfler.  S.  P. 

3.  Feoffment  in  Fee  to  B.  G.  upon  Condition,  that  he  fhall  not  alien,  this  Condition  is  void  ; 
but  if  Livery  is  made,  the  Feoffment  is  good  againft  the  Feoffor,  but  a  Covenant  that  he  fhall  not 
alien  may  be  good.     2  Cro.  596.  Broad  verfus  Joyliffe. 

4.  Feoffment  in  Fee  to  the  Ufe  of  another,  upon  Condition,  &c.  it  was  enrolled  in  Chancery, 
but  no  Livery  made,  adjudged  no  good  Feoffment ;  but  the  Enrolment  fhall  conclude  the  Perfon  to 
fay,  that  it  was  not  his  Deed.     Poph.  6.  Gibbons  verfus  Maltyard.  Antea  3. 

5.  The  Husband  made  a  Feoffment,  upon  Condition,  that  the  Feoffee  fhould  make  a  Feoffment 
to  the  Ufe  of  the  Husband  and  his  Wife  for  Life,  Remainder  over  in  1  ee  to  a  Stranger;  adjudg- 
ed, that  the  Feoffee  is  not  bound  to  make  this  Feoffment  till  required  by  the  Husband,  becaufe 
the  particular  Eftate  for  Life,  which  is  the  foundation  and  Support  of  the  Remainder,  ought  to 
be  made  to  the  Husband  himfelf,  who  is  a  Party  to  the  Condition  ;  but  if  he  fhould  die  before 
the  Feoffment  made,  then  the  Feoffee  is  bound  to  make  it  to  the  Wife,  without  Requeft;  fhe  is  a 
Stranger  to  the  Condition,  and  if  fhe  dies  before  'tis  made,  then  it  muft  be  made  to  him  in  Re- 
mainder,  without  Requeft.     Hetley  5  6.  Wtlkinforis  Cafe. 

(C) 


i.TN  1 

1  Da 


Of  ftffcett  anD  ^es'fitt. 

[N  Replevin,  the  Defendant  made  Cognifance,  and  juftified  under  a  Leafe,  the  Taking,  &c 
[  Damage-feafant ;  the  Plaintiff"  replied,  that  long  before  the  Defendant  had  any  Thing  in  the- 
Lands,  &c.  the  Abbot  of  S.  was  feifed,  and  that  he,  with  the  Aflent  of  the  Covent,  made  a 
Leafe  to  the  Plaintiff  for  Life,  &c.  and  upon  Demurrer  adjudged,  that  this  Replication  was  ill, 
becaufe  the  Plaintiff  did  not  fet  forth,  that  Livery  was  made,  nor  that  the  LefTee  for  Years  attorn- 
ed. Dyer  1 1 7.  Sentlo's  Cafe. 
1  And.  2.  Feoffment  of  a   Meffuage  in  the  Tenure  of  "Thomas  Cotton,    and  a  Letter  of  Attorney  to 

j8.  make  Livery  of  a  Meffuage  in  the  Tenure  of  Robert  Cotton ;  adjudged,  that  the  Feoffment  was 

good,  notwithftanding  this  Variance,  for  the  Livery  was  made  of  the  right  Houfe,  and  the  Mi- 
ilake  of  the  Tenant's  Name  fhall  not  make  it  void.  Dyer  376.  Hob.  171.  Stables  verfus  But- 
ler. S.  P. 

3.  In  an  Affife  brought  by  Husband  and  Wife  de  libero  Tenemento  in  Southampton,  the  Plaint 
was  of  a  Meffuage,  forty  Acres  of  Meadow,  &c.  cum  pertinentiis,  &c.  the  Defendant  pleaded  a 
Leafe  for  lears,  made  to  him  by  J.  P.  at  5.  per  nomen  of  a  capital  Meffuage,  &c.  in  the  County 
of  H.  and  of  all  Lands,  &c.  which  were  demifed  with  the  faid  Capital  Meffuage,  and  which 
were  in  the  Occupation  of  the  faid  I.  P.  or  his  Affigns,  and  averred,  that  the  Lands  mentioned 
in  the  Plaint  were  occupied  with  the  faid  capital  Meffuage  by  the  faid  /.  P.  to  this  Plea  the  Plain- 
tiff demurred,  for  that  the  Houfe  and  Lands  were  in  fevera!  Counties;  but  adjudged,  that  upon 
a  Leafe  for  Tears,  the  Lands  in  both  Counties  fhall  pals ;  but  'tis  otherwife  upon  an  Eftate  for 
Life,  or  upon  a  Feoffment,  becaufe  there  muft  be  feveral  Liveries.  Hill.  8  Eliz,.  Dyer  246. 
Carew  verfus  Marjh. 

4.  The  Feoffor  being  feifed  in  Fee  of  three  Acres,  made  a  Feoffment  of  one  Acre  to  B.  G.  to 
the  Ufe  of  the  Feoffor  in  Fee,  and  fo  of  another  Acre  to  another,  and  of  the  third  Acre  to  an- 
other, to  the  fame  Ufe ;  and  afrerwards  he  made  another  Feoffment  of  all  three  Acres  to  another 
Perfon  in  Fee,  with  a  Letter  of  Attorney  to  R.  M.  to  deliver  Seifin  in  the  Name  of  all  three 
Acres ;  adjudged,  this  was  a  good  Feoffment  and  Livery,  and  that  all  the  three  Acres  paffed. 
Bendl.  15. 
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5;  A  Deed  of  Bargain  and  Sale  was  made,  without  the  Words  Dedi  &  Concefjt,  and  at  the  Bot- 
tom of  the  Deed  there  was  a  Letter  of  Attorney  to  B.  G.  to  make  Livery ;  this  Deed  was  given 
in  Evidence  at  a  Trial  in  an  Action  of  Trefpafs;  and  it  was  objected,  that  the  Letter  of  Attorney 
was  void,  becaufe  the  Attorney  was  not  a  Party  to  the  Deed;  but  adjudged,  that  this  Sort  of 
Conveyance  is  a  common  AfTurance,  and  therefore  good.  Cro.  Eliz,.  5)05.  Moile  verfus  Evans 
1  Leon.  25.  Benecome  verfus  Parker.  S.  P. 

6.  LefTee  for  Years  of  an  Houfe,  and  a  Clofe  diftant  from  the  Houfe,  and  other  Land;,  after-  Moor 
wards  the  Leflor  made  a  Feoffment  of  the  faid  Houfe,  and  all  the  Lands  mentioned  in  the  Lea^e,  :,5°- 
and  made   Livery  and  Seifin  in  the  Clofe,  (the  Lejfee  being  -within  the  Houfe)  adjudged,  that  'tis  ^CJ 
void  for  the  Whole,  becaufe  when  an  Houfe  and  Land  is  demifed  together,  the  Houfe  is  the  Prin-  worth, 
cipal,  and  the  Pofleffion  of  the  Houfe  is  the  Pofleffion  of  the  Whole,  therefore  the  LefTee  being  in 

the  Houfe,  he  had  the  Pofleffion  of  the  Whole,  and  by  Confequence  the  Livery  not  good ;  but  if 
the  Leflee  had  made  a  Leafe  for  Years  of  any  Part  of  the  Land,  and  the  Leflor  had  made  Livery  r)ema,vi- 
on  that  Part,  it  had  been  good  to  pafs  that  Part ;  but  not  if  fuch  Leafe  had  been  at  Will.     2  Rep.  ^    '1  ' 
32.  Bettefwortb's  Cafe  1-0.  S.  P, 

7.  The  Diffeifor  made  a  Feoffment  in  Fee,  and  a  Letter  of  Attorney  to  enter  and  take  Poflef- 
fion of  the  Lands,  and  afterwards  to  make  Livery  Secundum  formam  Chart  a ;  adjudged,  this  was 
a  good  Feoffment,  tho'  the  Difleifee  was  out  of  Pofleffion  at  that  Time,  becaufe  the  Power  given 
to  the  Attorney  was  executory,  and  nothing  pafled  till  he  had  made  Livery  and  Seifin.  37  Eliz,. 
Brown  verfus  'Terry. 

8.  Leafe  for  Years,  and  afterwards  the  Leffor  bargained  and  fold  the  Lands  to  T".  S.  and  his 
Heirs,  which  Deed  being  not  enrolled,  the  Bargainor  delivered  Seifin  on  the  Lands  feumdum  for- 
mam Charta  indentat'  pradiSi' ;  the  Queftion  was,  whether  this  was  a  Feoffment,  and  adjudged 
that  it  was;  'tis  plain  that  the  Bargainor  intended  it  fhould  be  fo  by  the  Livery,-  another  Que- 
ftion was,  if  the  Leffee  had  attorned  to  the  Bargainee,  whether  the  Revetfion  would  have  pafled; 
and  it  feemed  that  it  would  not,  becaufe  there  were  no  Words  int  he  Deed  to  pafs  it  as  a  Reverfion ; 
and  it  was  faid,  where  a  Man  hath  a  Reverfion,  and  he  releafes  or  confirms  to  another  all  his 
Right  in  the  Lands,  if  he  to  whom  the  Releafe  was  made  had  nothing  in  the  Land,  altho'  an  At- 
tornment is  made,  nothing  operates  by  fuch  Deeds,  altho'  there  arc  Words  in  them  to  enhrge  an 
Eftate,   (viz..)  habendum  to  them  and  their  Heirs.     2  And.  68.  Demons  Cafe. 

9.  In  Ejectment,  the  Cafe  upon  the  Pleadings  was,  the  Father  being  feifed  in  Fee,  did,  in  Con-  ±  And. 
fideration  of  the  Marriage  of  his  eldift  Son,  fpeak  thefe  Words,  Stand  forth  Euflace,  referring  an  64- 
Eftate  to  my  felf  and  my  Wife,  I  do  give  thee  my  Lands,  and  to  thy  Heirs;  it  was  objected,  that  f^11"^"' 
a  Man  could  not  pafs  a  Freehold  from  himfelf  to  begin  at  a  Day  to  come,  and  by  it  tojnake  a  par-  53 -°s  c 
ticu'ar  Eftate  to  himfelf  at  the  fame  Time;    'tis  true,  it  was  adjudged,  that  thefe  Words  beino 
fpoken  on  the  Lands  amounted  to  a  Livery,   and  that  the  Son  fhould  have  a  Fee-fimple  after  the 

Death  of  his  Father  and  Mother:   But  this  Judgment  was  reverfed  in  the  Exchequer-Chamber;  Dyer 
firft,   becaufe  no  Ufe  was  raifed  by  thefe  Words,  and  it  could  not   be  a  Feoffment,  becaufe  the;e  z96'  96, 
are  not  proper  Words  for  that  Purpofe,  nor  any  Livery.     Poph.  47.  CaUard  verfus  Callard. 

10.  A  Leafe  for  Years  may  commence  in  futuro,  becaufe  it  may  be  made  without  Livery,  but 
a  Leafe  for  Life  cannot,  and  a  prefent  Livery  cannot  be  made  upon  a  future  Eftate,  therefore 
nothing  pafles  by  fuch  Livery;  but  if  there  are  two  joint  Leflees  for  Years,  Remainder  to  B.  G. 
for  Life,  the  Livery  made  to  one  in  the  Name  of  both,  is  good,  becaufe  they  have  an  Intereft  in 
the  Land  before  they  enter,  and  fuch  Livery  made  to  one  is  fufEcient  to  fupport  the  Remainder  to 
B.  G.     5  Rep.  93.  Barwicli's  Cafe. 

11.  So  where  a  Man  makes  a  Feoffment  in  Fee,  or  a  Leafe  for  Life,  and  faid  to  the  Feoffee,  be-  Moor 
ing  on  the  Land:   or  in  Sight  of  it,  enter  into  that  Land  and  enjoy  the  fame,  according  to  the  Pur-  4)8- 
port  of  the  Deed,  this  is  a  good  Livery  ;    but  the  Delivery   of  the  Deed  on   the  Land,  without  ^hdr.P  *• 
any  farther  Ceremony,  or  faying  any  Thing,  doth  not  amount  to  a  Livery.     6  Rep.  26.  Sharp's 

Cafe. 

1  2.  Tenant  in  Fee  made  a  Feoffment,  and  delivered  it  on  the  Land  in  the  Name  of  Seifin ;  ad- 
judged, that  this  Delivery  is  good,  and  hath  a  double  Operation  at  the  fame  Time,  (viz,.)  to 
make  the  Writing  take  Effect  as  a  Deed,  and  to  deliver  Seifin  of  the  Land  according  to  the  Deed. 
9  Rep.  136.  Thoroughgood's  Cafe. 

13.  William  Lord  Dacres,  the  Father,  made  a  Feoffment  in  Fee  to  his  two  Sons,  upon  Con- 
dition, that  they  fhould  make  a  Feoffment  over  to  Tho.  Dacres  and  one  Middleion,  with  a  Letter 
of  Attorney  ;  but  before  the  Father  had  delivered  the  Deed  to  his  Sons,  they  had  delivered  their 
Deed  of  Feoffment  to  Thomas  Dacres  and  Middleton,  with  a  Letter  of  Attorney  to  B.  G.  to  make 
Livery;  afterwards  the  Father  delivered  his  Deed,  and  then  Livery  was  made  by  Virtue  of  the 
Letter  of  Attorney ;  adjudged,  that  the  Livery  was  void,  becaufe  the  Sons,  at  the  Time  they  made 
the  Feoffment,  had  nothing  to  pafs.      2  Buljl.  302.   Butler  verfus  Finch. 

14.  Adjudged,  that  where  a  Man  covenants  to  make  a  Feoffment  of  the  Value  of  50  /.  to  T.  S. 
and  afterwards  he  makes  a  Feoffment  to  the  Ufes  in  that  Indenture  generally,  and  doth  not  men- 
tion the  50  I.  per  Annum  certainly  :  That  in  fuch  Cafe  nothing  paffes  but  the  very  Land  on  which 
the  Livery  was  made.     1  Roll.  Rep.  187.  Woodhoafe  verfus  Winter . 

1 5.  Feoffment  was  made,  Habendum  to  the  Feoffee  and  his  Heirs,  after  the  Death  of  the 
Feoffor,  and  Livery  was  made,  yet  adjudged  a  void  Feoffment,  becaufe  an  Eflate  of  Freehold  in 
Lands  cannot  begin  at  a  Day  to  come ;   but  where  the  Lelfor  made  a  Leafe  to  Three  for  their 

Lives, 
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Lives,  and  granted  the  Reverfion,  habendum  to  the  Grantee  for  his  Life,  which  faid  Eft  ate  for 
Life  JhaO  begin  after  the  Death  of  the  Survivor  of  the  faid  three  Lejfees  fur  Life;  this  was  ad- 
judged a  good  Eftate  in  Reverfion  for  Life.     Underbuy  verfus  Under  hay.     Hob.  171. 

16.  The  Father  having  two  Sons,  did  give  to  his  youngeft  Son  certain  Lands,  in  Confedera- 
tion of  Marriage,  habendum  to  him  and  his  Heirs,  after  the  Death  of  the  Father,  but  no  Livery- 
was  made;  the  Father  died;  it  was  infifted  for  the  youngeft  Son,  that  the  Lands  did  pafs  by 
Way  of  Covenant  to  ftand  feifed;  but  adjudged,  that  they  fhould  not,  for  by  the  Word  Give,  it 
fhall  be  intended  to  pafs  an  Eftate  by  Tranfmutation  of  Poffeffion,  and  that  cannot  be  done  with- 
out Livery;  but  if  Livery  had  been  made  in  this  Cafe,  it  had  been  void,  becaufe  the  Gift  of 
the  Land  was  to  his  Son  and  his  Heirs,  after  the  Father's  Life,  and  an  Eftate  of  Freehold  cannot 
begin  at  a  Day  to  come,  becaufe  the  Livery  muft  enure  on  a  prefent  Eftate.  March  jo.  Pitfild 
verfus  Peirce. 

1  Mod.  17-  1°  a  Special  VerdiS  in  Ejectment,  the  Cafe  was,   two  Women  were  Jointenants  in  Fee, 
91.            one  of  them  made  a  Feoffment,  with  Livery  within  the  View,  (viz,.)  Go  enter,  and  take  PoJfef- 

2  Lev.  fion  .  but  before  it  was  executed  by  an  actual  Entry,  fhe  married  the  Feoffee;  it  was  infifted, 
34..  S.C.  tj)at  t^-ls  i~eoftment  was  void,  becaufe  there  was  no  Entry,  and  by  the  Marriage  the  Feoffee  be- 
came feifed  in  Right  of  his  Wife,  and  now  cannot  by  his  own  Aft,  work  any  Prejudice  to  her 
Right;  but  adjudged,  that  this  Livery  might  be  well  executed  after  the  Marriage,  for  he  had  not 
only  an  Authority  to  enter,  but  an  Intereft  paffeth  by  the  Livery  in  View,  and  the  Woman  did 
all  on  her  Part  to  be  done      1  Vent.  186.  Parfons  verfus  Petus. 

i  8.  In  Ejectment,  &c.  it  was  held  by  Chief  Baron  Hale,  and  the  Court,  that  where  a  Letter 
of  Attorney  is  made  to  enter  into  any  Part  of  the  Lands  in  the  Name  of  the  Whole,  and  to 
make  Livery,  that  the  Attorney  may  enter  into  any  Part  accordingly,  tho'  in  the  Poffeffion  of  fe- 
veral  Tenants,  and  make  Livery  of  the  feveral  Tenements  feverally.  Hardres  314.  Freind  ver- 
fus Drury. 


fieri  facias.   See  execution. 
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M  fines  fct  in  Court,  &c. 

'Nformation  againft  feveral,  for  a  criminal  Offence,  and  Judgment  againft  them  •  the  prin- 
cipal Offender  was  fined  500/.  and  the  reft  were  fined  feverally  ;  adjudged,  that  Fines 
being  aflelTed  in  Court  upon  a  Judgment  againft  the  Offenders  in  an  Information,  can- 
not afterwards  be  mitigated  ;  this  was  for  AfTaulting  a  Sheriff  in  ferving  an  Execution, 
fo  that  the  Party  efcaped.  Cro.  Car.  112.  Sir  James  Wingfeild\  Cafe.  See  Default.  (A)  4.  S.  C. 
2.  The  Defendant  was  indicted  for  Striking  with  a  Weapon  in  the  Church-yard;  and  this  In- 
dictment beino  removed  into  B.  R.  he  prayed  to  fubmit  to  pay  a  fmall  Fine ;  'tis  true,  this  may 
be  done  in  TrefpafTes;  but  in  this  Cafe  it  cannot,  becaufe  the  Statute  inflicts  another  Punifhment, 
upon  Conviftion,  for  this  Offence,  and  that  is  to  lofe  his  Ears,  therefore  B.  R.  cannot  prevent  the 
Conviction!     Palm.  344.  Fott er's  Cafe. 

2.  Some  Peers  were  committed  to  the  Tower  for  High  Treafon,  and  one  Bedlow  being  a  Wit- 
nefs  againft  them,  Nath.  Redding,  who  was  a  Barrifter  at  Law,  was  convicted  for  perfuading 
Bedlow  not  to  profecute  them,  and  fined  1000/.  and  was  fet  in  the  Pillory;  and  on  June  18, 
1680.  he  came  to  the  Bar,  with  an  Information  ready  drawn,  againft  Juftice  Dolben  and  Jones, 
before  whom  he  had  been  tried  for  this  Mifdemeanor,  and  demanded,  that  it  might  be  received 
by  Mr.  Afirey,  Clerk  of  the  Crown,  and  filed,  and  accufed  thofe  two  Judges  with  Oppreffion ; 
the  Court  ordered  the  Words  to  be  recorded,  and  then  fined  him  500/.  and  to  lie  in  Prifon  till 
he  paid  it ;  but  on  the  laft  Day  of  the  Term,  he  petitioned,  that  his  Fine  might  be  fpared,  and 
the  Court  ordered  both  Fine  and  Imprifonment  to  be  remitted,  and  took  a  Recognizance  for  his 
Good  Behaviour;  in  this  Cafe  one  Marjhall's  Cafe  was  cited,  he  being  fined  1500  /.  and  in  the 
fame  Term  the  Fine  was  mitigated  to  500  /.  tho'  'tis  faid  in  Sir  James  Wingfeild's  Cafe.  Cro.  Car. 
251.  that  a  Fine  affefled  in  Court,  upon  a  Conviftion  in, an  Information,  cannot  afterwards  be 
qualified  or  mitigated;  but  that  muft  be  underftood,  that  it  cannot  be  done  in  another  Term,  for 
in  the  fame  Term  the  Court  hath  that  Power.     Raym.  376.  Redding's  Cafe. 

j  4.  Upon 
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4.  Upon  a  Certiorari  to  return  all  Orders  made  by  the  Seflions  in  Middlesex,  concerning  the 
Sheriffs  of  Middlefex,  it  was  returned,  that  at  fuch  a  Seffions,  it  was  ordered,  that  the  She- 
riffs fhould  attend  in  Perfon  on  fuch  a  Day,  that  Oath  was  made,  that  they  were  ferved  with 
the  Order,  but  did  not  attend,  and  thereupon  they  were  fined  100/.  which  was  eftreated  in- 
to the  Exchequer,  upon  a  Mandate  of  the  Chief  Baron  ;  and  upon  a  Motion  to  File  the  Re- 
turn, it  was  denied,  becaufe  the  Fine  being  eftreated,  the  Order  was  executed  in  Tart,  and  now 
the  Matter  is  properly  determinable  in  that  Court.  T.Jones  169.  The  Sheriff  of  London  "nd 
Middlefexs   Cafe. 

5.  Debt  againft  the  Defendant,  for  a  Fine  of  60  I.  wherein  the  Plaintiff  declared,  that  the  De- 
fendant was  chofen  Bailiff  of  the  Corporation  of,  &c.  for  a  Year,  according  to  their  Charter 
which  gives  them  Power  to  fine  fuch  as  refute  to  accept  the  Office  ;  that  the  Defendant  refufed 
to  qualify  himfelf,  by  taking  the  Oath  according  to  Stat.  13  Car.  2.  and  that  by  his  Refufal  the 
Office  was  void ;  that  the  Bailift  ufually  fpends  in  his  Office  60  I.  and  that  the  Defendant  for  his 
Refufal  was  fined  60  I.  there  was  a  Verdict:  and  Judgment  for  the  Plaintiff,  and  now  upon  a 
Writ  of  Error  brought,  the  Error  affigned  was,  that  the  Corporation- Atl  1 3  Car.  2.  doth  not  en- 
able them  to  fine,  for  it  only  makes  the  Office  void,  if  the  Perfon  chofen  doth  not  take  the 
Oath,  and  fubferibe  the  Declaration  therein  required  ,•  but  adjudged,  that  the  Refufal  to  take 
the  Oath  is  in  Effect  a  Refufal  to  accept  the  Office,  and  a  Refufal  to  accept,  &e.  is  within  their 
Charter  to  fine.     3  Lev.  116.  Starr  verfus  Mayor  of  Excefter,  ejre. 

6.  It  being  a  Queftion,  whether  a  Fine  might  be  fet  on  a  Perfon  who  was  abfent;  it  was 
held,  that  it  might,  but  that  nothing  can  be  offered  in  Mitigation,  unlefs  the  Party  is  prefent  ; 
in  this  Cafe  the  Defendant  was  found  guilty,  for  ftriking  another  Gentleman  at  the  Election  of  a' 
Burgefs  for  Cirencefler,  and  was  fined  yoo  Marks ;  tho  Hale  faid  they  were  difcouraged  from 
letting  Fines,  becaufe  by  a  late  Stature  they  are  to  be  eftreated  into  the  Exchequer,  and  are  farm- 
ed by  Patentees.     1  Vent.  209.  Howe's  Cafe. 

7.  The  Defendant  was  fined  1000  I.  for  drinking  a  Health  to  the  pious  Memory  of  Stephen 
Colledge,  who  was  executed  at  Oxford  for  High  Treafon,  and  to  ftand  in  the  Pillory,  and  to  find 
Sureties  for  his  Good  Behaviour.     3  Mod.  52.  Anonymus.  36  Car.  2. 

8.  Since  the  Statute  5  &  6  Will.  3.  there  can  be  no  Capiatur  pro  fine  entered  in   Trefpafs,  E-  5  Mod. 
jeftment,  Affault  and  Battery,  but  inftead  thereof  the   Plaintiff  is  to  have   6  s.  8  d.  in  Colts'  al-  385- 
lowed  to  him,  and  taken  by  the  Officer  upon  Signing  the  Judgment,  to  pay  fo  much  to  the  King 

for  the  Fine,  and  the  Judgment  is  entered  without  taking  any  Notice  of  the  Fine  ;  but  in  C.  B. 
they  enter  the  Judgment  nihil  de  fine  quia  remittitur  per  Statut.  1  Salk.  54.  Linfey  verfus  Clerke, 
See  3  Lev.  401. 

9.  The  Defendant  being  indicted  for  an  AfTault,  confeffed  it,  and  fubmitted  to  a  fmall  Fine  ; 
adjudged,  that  in  fuch  Cafe  he  may  produce  Affidavits  to  prove  on  the  Profecutor,  that  it  was 
fon  Affault,  and  this  in  Mitigation  of  the  Fine  before  'tis  fet,  becaufe  the  Entry  upon  Confef- 
fion  is  only  Non  valt  contendere  cum  Domino  Rege  fed ponit  fe  in  Gratiam  Curia;  but  this  can- 
not be  done  where  he  is  found  guilty  ;  and  the  Defendant,  tho'  abfent,  may  fubmit  to  a  Fine,  if 
the  Clerk  in  Court  will  undertake  to  pay  it  ;  but  not  where  he  is  to  have  Corporal  Punifhme'nt, 
for  there  Judgment  cannot  be  given,  unlefs  he  is  prefent.  1  Salk.  55.  The  Queen  verfus  Tem- 
pleman. 
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Of  the  Writ  of  Covenant,  Tiedimus, 
King's  Silver,  and  of  the  Concord.  (A) 

By  Tenant  in  Tail,  where  they  Bar 
the  Eftate-Tail,  where  not.  (A) 

Of  Nonclaim,  and  of  Entry  within  five 
Years  after  the  Fine  levied.  (B) 

Where  reverfed  for  Error,  and  for  what 
Errors,  and  for  what  not.  (C) 

Where  Levying  a  Fine  makes  a  Forfei- 
ture, and  where  not,  and  where  the 
Entry  for  fuch  Forfeiture  is  good. 
(D) 


Where  the  Pleading  a  Fine  mall  be  good, 
where  not.  (E) 

Of  Fines  far  conceflit.  (F) 

Of  Fines  Sur  Cognifance  de  droits  what 
partes  by  them,  what  nor,  and  of 
Fines  of  Lands  in  two  Vills,  (G) 

Of  Fines  Sur  Grant  and  Render.  (H) 

Of  the  Ufes  of  a  Fine,  where  well  li- 
mited, where  not.  (I) 

Fines  levied  by  Husband  and  Wife. 
(K) 


*  4  Leon, 
96.  Sir 
John 

Brown'* 
Cafe. 


Hob.  330, 
12  Rep. 
124. 
Warn- 
come  v. 
Carrell. 


(A) 

ADf  Wivit  of  Covenant,  attD  Dedimus,  ano  $ins'£  filter,  ano  of  tlje 

ConcojD* 


*  Co.Ent. 
ajo. 


6  Rep. 
63. 

Hob.  330, 
iVcnt.47, 


A 


Fine  was  taken  by  Dedimus,  but  it  was  not  mentioned  in  what  County  the  Lands 
did  lie  ;  the  *  King's  Silver  was  entered,  but  the  Fine  remained  at  the  Chirogra- 
pher's  Office,  not  yet  engrofled,  and  the  Conufor  died ;  it  was  held  to  be  a  good 
Fine,  by  Virtue  of  the  Dedimus,  and  might  be  engrofled  as  a  Fine  at  Common  Law, 
and  not  by  the  Statute  4  H.  7.  becaufe  if  the  Party  had  been  living,  he  might  have  it  with  or 
without  Proclamations,  but  being  dead,  no  Election  can  be  made.  Micb.  8  Eliz.  Dyer  254. 
Comptons  Cafe. 

2.  A  Fine  was  taken  by  Dedimus,  in  Hillary  Vacation  of  Can-ill  and  his  Wife,  of  the  Lands 
of  the  Wife,  who  was  then  about  the  Age  of  nineteen  Years ;  the  Writ  of  Covenant  was  dated 
in  January,  returnable  Craflino  pur',  and  the  Dedimus  was  dated  three  Days  after,  and  the  Queen's 
Silver  was  entered  in  Eafter-Term,  four  Days  before  the  Death  of  the  Wife,  (viz.j  Die  vene- 
ris in  feptimana  Pafcha  ;  but  the  Fine  was  not  engrofled  ufque  diem  Mercurii  pros,  whereup- 
on the  Heir  of  the  Wife  moved,  that  the  Fine  might  not  be  recorded  ;  but  adjudged,  that 
becaufe  the  Caption  was  well  taken  by  the  Dedimus,  and  the  Queen's  Silver  entered,  tho'  the 
Wife  died  before  the  Fine  was  engrofled,  yet  it  was  a  good  Fine,  and  fhould  bar  her  Heir.  Hill. 
5    Eliz.   Dyer  220.  Carrell's  Cafe.     3  Mod.  140.  S.  P.     2  Vent.  47.  S.  C.  Ball  verfus  Cock. 

3.  The  Writ  of  Covenant  was  Tefte  24  April,  returnable  Quinden  Pafch.  which  was  in  Truth 
the  15th  of  April,  and  fo  the  Return  was  nine  Days  before  the  Tefte,  but  this  being  a  Common 
Aflurance  between,  and  by  the  Confent  of  the  Parties,  fhall  be  amended,  but  not  in  other  Writs. 
5  Rep.  45.  *  Gage's  Cafe.     Moor  571.  S.  C.  contra,  that  'us  not  amendable.    See  Amendment.  (K) 

)         P.  rci  amendable. 

4.  Where  the  Sheriff  is  one  of  the  Deforceants,  the  Writ  muft  be  directed  to  the  Coroner  y 
otherwife 'tis  not  good.    Smithier  verfus  Done,  1  Cro.  300. 

5.  The  Fine  was,  Hac  eft  finalis  concordia  fatl',  &c.  a  Die  Sancli  Michaelis  in  tres  feptima- 
nas  Anno  10  Willielmi  tertii  coram  'thorn a 'Trevor,  &c.  &  poftea  in  Craflino  SanElx  Trin  Anno 
primo  Anna  concejs'  &  recordat'  coram  Juftitiariis  ejufdem,  &c.  the  Queftion  was,  of  which  Term 
this  fhould  be  a  compleat  Fine ;  adjudged,  it  fliould  be  of  that  Term  in  which  the  Concord  was 
made,  and  of  which  the  Writ  of  Covenant  was  returnable  ;  for  the  Concord  is  the  compleat 
Fine,  but  the  concefs.  recordat.  is  only  Leave  to  enrol  it.  1  Salk.  341.  Loyd  verfus  Lord  Say  and 
Seal. 


(A)  *J 
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(A) 

25r  Cettant  in  ftatf,  toljere  ttyy  tsm  tfjt  <£ffate,  toijere  not.    See 

Recoveries. 

i.rnpEnant  in  Tail  levied  a  Fine,  and  five  Years  parted,  and  then  he  died  ;  it  was  objected, 
J^  that  the  Iffue  in  Tail  fhall  not  be  reputed  Privy,  becaufe  he  pleads  per  formam  don't-, 
and  then  his  Right  is  faved  by  the  fecond  Saving  in  the  Statute ;  but  adjudged,  that  tho'  he  is 
the  firft  to  whom  the  Right  defcends  after  the  Levying  the  Fine,  yet  becaufe  he  fuffered  five 
Years  to  pafs  without  any  Claim,  he  fhall  be  barred.     19  H.  8.  Dyer  3. 

2.  Tenant  for  Life,  Remainder  in  Tail  to  B.  G.  when  he  fhould  come  to  the  Age  of  twenty- 
five  Years ;  the  Tenant  in  Tail  levied  a  Fine  in  the  Life-Time  of  the  Tenant  for  Life,  and  be- 
fore he  was  twenty-five  Years  old,  and  this  was  to  the  Ufe  of  R.  IV.  adjudged,  that  tho' the 
Tenant  in  Tail  had  nothing  in  the  Lands  till  he  was  twenty-five  Years  of  Age,  yet  this  Fine  had 
extinguifhed  his  Right,  and  barred  the  Eftate-Tail.  2  Leon.  3d.  Bellamy's  Cafe.  Gold/.  107.  Joirn- 
fon  verfus  Car  It  lie.  S.  P. 

3.  A  Woman  Tenant  in  Tail  within  the  Statute  11  H.  7.  acknowledged  a  Fine  Sur 
cognifance  de  droit  come  ceo,  and  by  the  fame  Fine  rendered  the  Land  to  the  Cognifee  for  100 
Years;  it  was  adjudged,  this  was  a  Difcontinuance,  and  within  the  Penalty  of  the  Statute,  which 
is,  &c.  for  by  fuch  Practife  the  Meaning  of  the  Law  might  be 
defeated  ;  for  if  the  Render  of  100  Years  fhoud  be  good,  it  might  be  fo  for  1000  Years,  which 
would  be  as  Prejudicial  to  him  in  the  Reverfion  as  a  Difcontinuance.  2  Leon.  168.  Barker  ver- 
fus 'Tailor. 

4.  Husband  and  Wife  were  Tenants  in  Tail,  and  they  had  IfTue  two  Sons ;  the  Husband  died, 
and  his  Widow  married  again,  then  fhe  and  her  Husband  in  Confideration  of  Money  paid,  did 
bargain  and  fell  the  Lands  to  her  eldeft  Son,  but  no  Livery  was  made  ;  afterwards  the  eldeft  Sen, 
in  the  Life-time  of  his  Mother,  who  was  the  furviving  Tenant  in  Tail,  by  Bargain  and  Sale,  and 
Fine,  conveyed  the  Lands  to  B.  S.  and  his  Heirs,  for  a  valuable  Confideration  in  Money  paid, 
and  then  the  faid  eldeft  Son  died  without  IfTue,  his  Mother  ftill  living;  adjudged  upon  a  Writ  of 
Error  brought  to  reverfe  this  Fine  in  the  Exchequer- Chamber,  that  it  did  not  bar  the  fecond  Bro- 
ther; for  tho' the  elder  Brother  was  inheritable  to  the  Eftate-Tail,  and  if  he  had  furvived  his 
Mother,  who  was  Tenant  in  Tail,  his  Fine  would  have  barred  his  Brother;  yet  becaufe  he  was 
never  (eifed  by  Force  of  the  Tail,  by  Reafon  of  his  Death  in  the  Life-time  of  his  Mother,  his 
younger  Brother  fhall  never  mention  him  in  a  Formedon  in  Defender,  and  by  Confequence  his 
Fine  fhall  be  no  Bar.     Cro.  Eliz,.  314.  Bradjlock  verfus  Scovell. 

5.  Tenant  in  Tail,  Remainder  in  Tail ;  the  Tenant  in  Tail  in  Pofleflion  made  a  Leafe  for 
three  Lives,  warranted  by  the  Statute  32  .//  8  and  afterwards  died  without  Iffue,  he  in  Remain- 
der in  Tail,  before  he  was  in  Pofleflion  of  the  Land,  levied  a  Fine  thereof,  with  Proclamations; 
adjudged  a  good  Bar  to  the  Eftate-Tail,  becaufe  by  the  Death  of  the  Tenant  in  Tail,  withouc 
Iffue,  the  Freehold  and  Inheritance  was  immediately  vefted  in  him  in  the  Remainder.  20  Eliz.. 
1  Leon.  268. 

6.  Tenant  in  Tail  bargained  and  fold  his  Lands  in  Fee,  the  Bargainee  levied  a  Fine  with  Pro-  ,y^e Tail. 
clamations,  and    five  Years  paffed  in  the  Life-time  of  the  Bargainee  ;  adjudged,   that   the  Iffue  (G)  1.  S. 
in  Tail  is  not  barred  by  this  Fine,  but  that  he  fhall   have  a  new  five  Years  to  make  his  Ctaim  C. 

after  the  Death  of  the  Tenant  in  Tail,  for  he  is  within  the   Saving  of  the  Statute.     Cro.  Eliz. 
8^7.  Penniftone    veifus   Lifter. 

7.  The  Father  being  feifed  in  Fee,  had  Iffue  two  Sons,  the  eldeft  Son  had  likewife  IfTue  two 
Sons  by  feveral  Venters;  the  Father  made  a  Feoffment  in  Fee  to  the  Ufe  of  himfelf  for  Life,  Re- 
mainder to  the  Ufe  of  his  eldeft  Grand/on  in  'Tail,  Remainder  to  the  Ufe  of  his  eldeft  Son  in 
Tail,  Remainder  to  the  Ufe  of  the  Right  Heirs  of  the  Father,  who  died;  then  his  eldeft  Son 
died,  and  the  Grandfon,  who  was  Tenant  in  Tail,  levied  a  Fine,  and  declared  the  Ufes  to 
himfelf  in  Tail,  Remainder  to  the  Ufe  of  his  Uncle,  who  was  the  younger  Brother  of  his  Fa- 
ther, in  Fee,  and  died  without  Iffue ;  adjudged,  that  by  this  Fine  he  had  barred  his  half  Bro- 
ther by  Virtue  of  the  Statutes  4  H.  7.  and  32  H.  8.  Mich.']  Eliz..  1  Leon.  3.  Stamford's 
Cafe. 

8.  Lands  were  given  to  the  Grandfather  and  his  Wife,  in  Special  Tail ;  the  Grandfather  died, 
the  Father  diffeifed  the  Grandmother,  and  levied  a  Fine  in  her  Life-time,  with  Proclamations, 
then  flie  died,  and  the  Father  afterwards  died;  adjudged,  that  the  Son  was  barred  by  this  Fine, 
and  yet  the  Father  at  the  Time  when  he  levied  it,  had  only  a  Pojjil/ility  to  inherit  the  Eftate- 
Tail.     1   Rep.  in  Archer's  Cafe. 

9.  the  Cognifor  being  feifed  in  Fee,  levied  a  Fine  of  Lands  to  two,  and  to  the  Heirs  of  one      . 
of  them,  who  granted  and    rendered  the    fame  Lands  to  the  Cognifor,  and  his  Wife,  (who  was  l6„_ 

no  Party  to  the  Writ)  and  to  the  Heirs  of  the  Body  of  the  Cognifor,  who  fuffered  a  Recovery,  with  Recove- 
Vouchers,  in  the  Life  time  of  his  Wife,  and  afterwards  died  ;  the  Wife  died,  he  in  the  Remain-  iy.  (C)  x, 
der  brought  a  Set.  fa.   to  have  Execution  of  it  ;  adjudged,  that  the    Grant  and  Render  to  the  Moor 
Wife  was  not  void,  but  only  voidable,  becaufe  fhe  was  no  Party  to  the  Writ,  and  that  this  Re-  2l°* 
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covery  againft  the  Husband  alone,  did  not  bar  the  Remainder.     27  Eliz,.  Owen  verfus   Morgan, 
vouched  in  Mary  of  Winton\  Cafe.     3  Rep.  6. 

10.  Adjudged,  that  where  a  Tenant  in  Tail  levies  a  Fine,  and  dies  before  all  the  Proclama- 
tions are  made,  tho'  the  Right  of  the  Eftate-Tail  defcends  upon  the  Iflue  per  for  mam  dom,  im- 
mediately upon  the  Death  of  the  Anceftor,  yet,  if  Proclamations  are  made  afterwards,  fuch 
Right  fhall  be  barred  by  the  Fine  by  the  Statutes  4  H.  7.  and  32  H.  8.  which  is  explanatory  of 
the  Statute  4  H.  7.  for  'tis  provided  by  that  Act.,  that  Every  Fine  after  the  Engrafting  of  it,  and 
Proclamations  had  and  made,  Jhall  be  a  final  End,  and  conclude  as  "well  Privies  as  Strangers, 
and  it  cannot  be  denied,  but  that  the  iflue  in  Tail  is  Privy,  for  he  claims  as  Heir  by  Defcent ; 
and  if  it  fhould  be  objected,  that  by  the  Equity  of  the  Statutes  the  liTue  in  Tail  might  claim 
where  his  Anceftor  dies  before  Proclamations  are  made,  for  othexwile  that  Solemnity  would  be  to 
little  Purpofe  ;  the  Anfwer  is,  that  by  the  Statute  4  H.  2.  every  one  had  Liberty  to  levy  a 
Fine  according  to  the  faid  Aft,  either  with  Proclamations,  or  without,  as  at  Common  Law  ; 
and  therefore  the  Aft  32  H.  8.  appoints,  that  Proclamations  fhall  be  made  according  to  the  Sta- 
tute 4  H.  7.  not  to  enable  the  Iflue  in  Tail  to  claim  where  his  Anceftor  dies  before  they  are 
made,  for  that  would  be  againft  the  exprefs  Intention  of  the  Aft  it  felf;  but  it  was  to  diftin- 
guifh  fuch  a  Fine  from  a  Fine  at  Common  Law,  where  Proclamations  were  not  requifue  ;  and  it 
would  be  very  inconvenient,  if  when  fuch  Fine  is  levied,  either  for  fome  valuable  Confederation 
in  Money,  or  for  the  Advancement  of  his  Family,  or  for  Payment  of  his  Debts,  and  the  Cog- 
nifor  fhall  die  before  all  the  Proclamations  pafs,  that  all  fhould  be  avoided  by  the  Claim  of 
the  Heir.  3  Rep.  84.  Refol.  on  Statute  of  Fines.  1  Rep.  Shelley's  Cafe.  97.  S.  P. 
1  Pvoll.  1 1  •  Husband  and  Wife  were  Tenants   in  Tail,  Remainder  to  the  Husband  in  Fee  ;  he  died, 

Rep.  490,  and  after  his  Death  the  Wife,  who  was  now  the  furviving  Tenant  in  Tail,  and  the  Son  and 
49s-  Heir    of  the  Husband   levied  a  Fine,  &c.  to  the   Ufe  of  him  and  his  Heirs,  and  afterwards  fhe 

„utg.  ,4'  made  a  Leafe  of  the  Lands  for  twenty-one  Years,  and  died  ;  the  Son  devifed  the  faid  Lands  to 
$2  ^  G.  D.  and  died,  and  the  Queftion  being,  whether  this  Leafe   fhall  be  good  againft  the  Devifee; 

Cudmore  it  was  adjudged,  that  the  lffue  in  Tail  himfelf  was  barred  by  this  Fine  to  avoid  the  Leafe, 
i,.  Betti-  and  that  tho'  the  Eftate-Tail  was  barred,  yet  'tis  not  quite  extinguifhed,  but  fhall  have  a  Being  to 
{?"'  1  o  'uPPort  the  Leafe,  fo  long  as  any  of  the  lffue  in  Tail  are  living.  Bridgm.  28.  Crocker  verfus  Kel- 
See&- l8-  fey.   2  Cro.  688,  S.  C.    See  i>l.  1  3.  S  P. 

12.   Feoffment  in  Fee  to  the  Ufe  of  himfelf  and  his  Wife,  and  to  the  Heirs  Males  of  their  two 
Bodies,  Remainder  to  the  Husband  and  his  Heirs;  they  had  lffue  a  Son  and  Daughter,  and  then 
the  Husband   died,  the  Son  levied  a  Fine  to   the  Ufe  of  himfelf  in  Fee,  and  died  without  Iflue  ; 
adjudged,  that  this  was  no  Bar  to  his  Sifter-,  becaufe  he  had  only  a  Pojfibility  to  inherit  the  'Tail, 
which  was  wholly  in  his  Mother  after  the  Death  of  his  Father; and  fhe  furviving  both  her  Husband 
and  Son,  the  Land  fo  entailed  fhall  defcend   to  her  Daughter  immediately  upon  her  Death.  Hob. 
332.  Mackwilliam's  Cafe. 
Hob.  324.       13.  Tenant  in  Tail,  Remainder  to  the  King,  levied  a  Fine  with   Proclamations;  adjudged,  that 
Palm.        this    Fine  fhall  bind  his  lffue  notwithftanding  the  Saving  in  the  Statute  32    H.  8.  which  (peaks  of 
"4'  a  Reverfwn,  and  not  of  a  Remainder,    and  here  there  was  no    Reverfion  in  the  King  ;  'tis  true, 

40.  S°C.    *n  t^ie  ^tarute  ?4  #-8.  cap.  20.  there  is  a  Provifo,   that  no  Aft  done  b'y  the  Tenant  in  Tail  fhall 
prejudice  his  lffue  ;  but  that  muft  be  intended  where  the  King  is  rhe  Donor,  as  it  appears  by  the 
Preamble  of  that  Statute.     Moor  115.  Jackfon  verfus  Darcy. 
1  And.  *4-  For/nedon  in    Dejcender  by  the   lffue  in  Tail    for   a  Moiety  of  Lands  in  Nortlnnoultort  in 

165.  Com.    Devon,  in   which  the  Demandant  counted  upon  a   Gift  in   Tail   made  to  one    of  his  An- 

Godb.  ceftorsin  the  Reign  of  Ed.  1.  the  Tenant  Bampfield  pleaded  in  Bar,  that  the  Grea.t-Grandfather 
138-  of  the  Demandant  Anno    30  H.  8  levied  a  Fine  of  the  Lands  to   the   Ufe   of  himfelf  for  one 

1  Leon.  Montn>  Remainder  to  the  Ufe  of  his  Wife  for  Life,  Remainder  to  the  Ufe  of  the  Cognifor  and 
his  Heirs  ;  that  the  Wife  was  dead,  and  that  the  Cognifor  being  thus  feifed  in  Fee,  made  a 
Feoffment  of  the  Lands  in  Fee,  under  whom  the  Tenant  now  claims,  and  demands  Judgment, 
if  the  Plaintiff  fhould  claim  by  the  Entail  againft  the  Fine  of  his  Anceftor  ;  the  Demandant  re- 
plied, that  at  the  Time  of  the  Levying  the  Fine,  his  Anceftor  was  feifed  but  of  a  Moiety,  and 
avers,  that  the  Bampfields  was  feifed  of  the  other  Moiety,  and  then  fets  forth  how  they  became 
Jointenants  at  that  Time,  and  always  afterwards,  and  fo  partes  finis  nihil  Joabuerunt  ;  and  upon 
Demurrer  to  this  Replication,  the  Queftion  in  Law  was,  whether  the  lffue  in  Tail  might  thus 
aver  againft  the  Fine  of  his  Anceftor,  that  partes  finis  nihil  habuerunt  ;  and  adjudged,'  that  he 
could  not;  'tis  plain,  that  the  lffue  could  have  no  fuch  Averment  at  Common  Law,  for  being 
the  lineal  Heir  to  the  Tail,  he  is  Privy  to  him  who  levied  the  Fine,  and  is  barred  as  the  Party 
himfelf  was,  until  the  Statute  of  Wejinn  2.  which  gave  him  the  Formedon  to  recontinue  the  E- 
ftate-Tail,  by  which  Statute  he  might  avoid  the  Fine,  in  Refpeft  to  the  Tail,  until  the  Statute 
4  H.  7.  was  made,  by  which  'tis  enafted,  that  both  Parties  and  Privies  fhall  be  bound  by  a  Fine 
and  Nonclaim  ;  now  ever  fince  the  making  that  Statute  it  hath  been  held,  that  the  lffue  in  Tail 
is  bound  as  Privy  ;  and  tho'  by  that  Statute  there  is  a  Saving  of  the  Averment,  that  partes  finis 
nihil  habuerunt,  yet  that  extends  only  to  Strangers,  and  not  to  thofe  who  are  either  Parties  or 
Privies  to  the  Fine;  but  even  between  thefe  two  Statutes,  there  was  another  made,  which  ex- 
plains this  Matter,  (viz,.)  the  Statute  32  H.  8.  by  which  'tis  enafted,  that  no  Man  fhall  demand 
any  Lands  againft  the  Fine  of  his  Anceftor  ;  which  Words  are  peremptory  againft  the  lffue  in 
Tail,  and  bar  him  from  any  Plea  to  avoid  the  Fine,  whether  partes  finis  had  any  Thing  or 
3  not. 
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not.     Moor  250.  Zoucb  verfus  Bampfeild.    Pofiea   Replication.  (B)  3.  S.  C.     3  Rep. 88,  cited  in 
the  Refolution  on  the  Statute  of  Fines. 

15.  Grandfather,  Father,  and  Son;  the  Grandfather  being  Tenant  in  Tail,  made  a  Feoffment 
in  Fee  to  W.  R.  rendring  Rent  to  him  and  his  Heirs,  and  died  j  the  Father  accepted  the  Rent ; 
then  W.  R.  who  was  the  Feoffee,  levied  a  Fine  with  Proclamations,  and  the  five  Years  palled 
without  any  Claim ;  then  the  Father  died,  and  the  Son  brought  a  Formedon ;  the  Queftion  was, 
whether  the  Father  had  extinguifhed  his  Right  to  the  Eftate-tail  by  the  Acceptance  of  the  Rent, 
for  if  fo,  then  when  the  Fine  was  levied  he  had  no  Manner  of  Right;  and  if  he  had  no  Right  at 
that  Time,  then  the  Son  fhall  be  barred  by  the  Fine,  and  the  five  Years  incurred  in  the  Life-time 
of  his  Father,  becaufe  if  the  Father  had  no  Right,  then  the  Son  was  the  firft  to  whom  the  Right 
came  after  the  Levying  the  Fine,  and  he  fhould  have  made  his  Claim  within  the  five  Years  after  it 
was  levied  j  but  adjudged,  that  he  was  not  barred,  becaufe  by  the  Acceptance  of  the  Rent  the 
Father  had  not  extinguifhed  his  Right  and  Intereft  in  the  Eftatetail,  but  only  by  Way  of  Eftop- 
pel.    Moor  301.  Hulme  verfus  Ice. 

id.  The  Cafe  upon  the  Pleadings  in  Replevin  and  Avowry  was  thus:  The  Husband  made  a 
Feoffment  to  the  Ufe  of  himfelf  and  his  Wife,  for  their  Lives,  and  afterwards  to  the  Ufe  of  B.  their 
eldeft  Son,  and  after  his  Deceafe  to  the  Ufe  of  him  who  Jhould  be  his  eldefl  Son  at  the  "lime  of  his 
Death,  in  "tail-,  Remainder  to  C.  in  Tail,  Remainder  over  in  Fee ;  the  Husband  died,  the  Wife 
made  a  Leafe  for  Years  to  B.  who  afterwards  made  a  Feoffment  to  W.  R-  and  then  the  Wife  died, 
and  C.  levied  a  Fine,  &c.  to  IV.  R-  the  Feoffee ;  then  B.  died,  having  IfTue  a  Son,  who  enter- 
ed ;  adjudged,  that  the  Feoffment  made  by  B.  and  the  Fine  levied  by  C.  had  prevented  the  future 
Ufe  to  arife  in  the  Son  of  B.  and  this  upon  the  Authority  of  Dillon  and  Freyne's  Cafe.  Moor  545, 
Bolls  verfus  Smith. 

17.  Tenant  in  Tail  Male,  Reverfion  to  W.  R.  his  Brother,  made  a  Leafe  for  three  Lives,  war-  \V.  jtmeg 
ranted  by   the  Statute  32  H.  8.  and  afterwards  levied  a  Fine  of  the  fame  Lands  to  one  Taylor,  208.  S.  C» 
with  Warranty  againft  all  Perfons,  and  died,   leaving  IfTue  only  a  Daughter;    then  the  Brother  Latch 
died  without  Iffue,  the  faid  Daughter  being  his  Niece  and  Heir  at  Law;  the  Leafe  for  Lives  ex-  s4q72 
pired,  and  then  Taylor  the  Cognifee  of  the  Fine  entered  ;    the  Queftion  was,  whether  the  War- 
ranty in  the  Fine  fhould  make  a  Difcontinuance  in  Fee,  and  be  a  Bar  to  the  Daughter,  or  whe- 
ther it  was  determined  by  the  Death  of  her  Father ;  adjudged,  that  it  was  a  Bar  to  the  Daughter, 
for  when  her  Father  made  an  Eftate  for  Lives,  with  Warranty  likewife  againft  all  Perfons,  he 
gained  a  new  Fee  ;  and  then  when   by  the  Fine  he  granted  the  Reverfion  with  Warranty,  that 
being  annexed  to  the  Fee,  binds  him  or  her  who  hath  any  Right;  for  the  Reverfion  being  deveft- 
ed  and  difplaced,  the  Fine  and  Warranty  enures  thereon  ;    and  tho'  it  did  not  defcend  upon  the 
Brother  who  had  the  Right  of  Reverfion  upon  the  Tenant  in  Tail's  Dying  without  Iffue  Male, 
yet  upon  the  Death  of  his  Brother,  it  defcended  upon  his  Niece,  who  was  the  Daughter  of  the 
Tenant  in  Tail,  and  (he  is  barred;    for  when  her  Uncle,  who  had  a  Right  at  the  Time  of  the 
Death  of  the  Tenant  in  Tail,  and  did  not  profecute  that  Right  by  a  Formedon  in  Reverter,  but 
fuftered  five  Years  to  pafs  after  the  Fine  levied,  and  without  any  Entry  or  Claim,    tis  a  Bar,  and 
he  fhall  not  have  the  Advantage  of  Entring,  after  the  Expiration  of  the  Eftate  for  three  Lives, 
becaufe  he  had  no  other  Title  upon  their  Death  than  before,  for  his  Title  was  by  the  Death  of 
the  Tenant  in  Tail,  without  Iffue  Male;  and  then  he  fhould  have  brought  his  Formedon.     Hill. 
20  Car.  Cro.Car.  156.  Salvin,  or  Sawle  verfus  Clerke. 

The  Lord  Chief  Juftice  Vaughan  tells  us,  this  Cafe  is  wrong  reported;  for  it  was,  that  the 
Warranty  did  bind  the  Daughter,  becaufe  the  Reveijion  was  difcontinued  by  the  Leafe  for  Lives, 
and  a  new  Fee  gained  thereby,  and  fo  the  ReVerfion  was  difplaced,  and  the  Warranty  was  annex- 
ed to  that  Fee,  and  paffed  away  by  the  Fine  and  Warranty,  which  could  not  be;  for  the  Leafe 
was  warranted  by  the  Statute  32  H.  8.  and  then  it  could  be  no  Difcontinuance,  nor  no  new  Fee  Vatigfi. 
of  a  Reverfion  gained,  and  fo  is  Cro.  Eliz,.  6oz.  Keen  verfus  Cope.  Rep.  183, 

18.  The  Cafe  was,  Tenant  in  Tail  had  IfTue  a  Son  and  Daughter;   the  Son  levied  a  Fine  in  <S«Ante» 
the  Life-time  of  his  Father,    who  was  Tenant  in  Tail,  and  this  was  to  confirm  a  Leafe  by  him  P1, 12, 
made,  &c.  and  then  he  died  without  IfTue,  living  his  Father;    the  Queflion  was,  whether  his 
Sifter  was  barred  by  this  *  Fine,  and  adjudged  that  fhe  was  not ;  and  this  depends  upon  the  Ex-  *  it  ope- 
pofition  of  the  Word  Privy,  in  the  Statute  4  H.  7.  and  the  Words  Heirs  in  Tail,  in  the  Statute  rateiovly 
32  H.  8.  Now  there  are  three  Sorts  of  Privies,  one  is  Privy  in  Blood  and  not  in  Eftate;  another  ^£1°* 
is  privy  in  Eftate,  but  not  as  Heir  at  Common  Law;  and  the  Third  is  Privy  both  in  Blood  and  t0  bt1tA 
.Eftate;  fo  there  are  three  Sorts  of  Heirs  as  there  are  three  Sorts  of  Privies;  but  the  firft  of  thefe  himfelf 
Privies  and  Heirs  is  not  within  either  of  thefe  Statutes;  as  for  Inftance,  if  Lands  are  given  to  1.  S.  ^d  all 
the  Son,  and  his  Father  levies  a  Fine,  he  is  neither  Heir  or  Privy  within  either  of  thefe  Statutes ;  ^a'm!"$ 
but  he  who  claims  as  Heir  at  Common  Law,  or  an  Eftate  per  formam  Dont,  to  or  from  that  Per-  bltthe's£ 
fon  who  levied  the  Fine,  he  is  both  Privy  and  Heir  within  thefe  Statutes :    But  in  this  Cafe  the  j}ef  ^ 
Sifter  cannot  claim  as  Heir  to  her  Brother  who  levied  the  Fine,  becaufe  he  died  in  the  Life-time  not  dalttt 
of  his  Father,  and  had  no  Right,  but  only  a  Reverfion  whilft  living;  'tis  true,  the  Sifter  is  Heir,  underhlnti 
but  not  Heir  to  his  Eftate;  and  if  fo,  then  fhe  muft  derive  a  Title  from  the  Father  j  and  if  fhe  is  ™*  £*£* 
not  in  the  Letter,  {he  is  not  within  the  Intention  of  the  Statute;  for  by  that  it  was  intended  to  .    ;mme- 
bar  the  IfTue  in  Tail,  who  claimed  the  Eftate-tail  as  Heir  to  him  who  levied  the  Fine ;  for  if  any  dlate  £«- 
other  Conftru&ion  fhould  be  made,  (viz,.)  If  fuch  Heir  fhould  be  bound,  who  claims  the  Eftate-  fanU 
tail  from  another  Anceftor,  then  if  Tenant  in  Tail  hath  IfTue  two  Sonj,  and  she  youngeft  levies 
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a   Fine,  this  would  bar  the  Eldeft,  which  no  Body   will  maintain.     W.  "Jones  31.  Godfrey  verfus 

Wain. 

i  Lev  -9        19.  The  Husband  being  feifed  in  Fee,  covenanted  to  ftar-d  feifed  to  the  Ufe  of  himfelf  for  Life, 

Raym.      then  to  the  Ufe  of  bis  Wife  for  Life,  Remainder  to  the  Heirs  Males  -which  be  Jhould  beget  on  her, 

~->6-  Remainder  over;  he  had  lflue  only  a  Daughter;   the  Husband  and  Wife  afterwards  levied  a  Fine 

Dower,      tQ  ^Q  jj^  of  tn'e  r>aughter,  with  Warranty,  and  both  died,  and  the  Warranty  defcended  upon  him 

(sAp'9'      in  Remainder,  who  made  a  Leafe  to  the  Plaintiff  in  the  Aftion  ;    adjudged,  that  the  Eitate-tail 

was  not  executed  in  the  Husband  and  Wife;  for  if  it  had,  then  this  Fine  had  been  a  Difcontinuance, 

which  it  was  not.  beeaufe  there  was  an  intermediate  Ejlate  for  Life  to  the  Wife,  which  remained 

as  a  feparate  and  diftinft  Efiate  from  the  Inheritance ;  but  if  it  had  been  an  intermediate  Ejlate 

for  Tears,    there  the   Freehold  and  Inheritance  had  been  united  in   the  Husband  fimul  &  fmel. 

Sid.  83.   Stephens  verfus  Brittridge.    Perkyns,ftl~l.  336.  S.  P.  in  the  Cafe  of  King  and  Edwards,  the 

Husband  and  Wife  were  jointly  feifed  to  them  and  the  Heirs  of  the  Body  of  the  Husband,  fo  that 

the  Efiate  tail  was  executed  in  him. 

20.  Husband  and  Wife,  Tenants  in  Tail,  Remainder  to  the  Heirs  of  the  Husband;  they  had 
I  flue  two  Daughters,  which  Daughters  levied  a  Fine  to  W.  R.  then  the  Husband  died,  and  the 
Widow,  who  was  the  furviving  Tenant  in  Tail,  made  a  Leafe  of  the  Lands  for  100  Years  to  T.S. 
and  died,  under  which  Leafe  the  Plaintiff  in  Eje&ment  claimed;  and  the  Queftion  was,  whether 
this  Leafe  was  good  againft  the  Cognifee  of  the  Fine,  and  adjudged,  that  it  was,  fo  long  as  any 
of  the  lflue  in  Tail  were  living;  for  the  Widow  might  have  difpofed  of  the  whole  Eftate  if  fhe 
would,   fhe  being  Tenant  in   Tail  in  Pofleffion.     Sid.  62.  Cudmore  verfus  Bettifon.     See   Antea 

pi.  12,  and  13.  S.  P. 

21.  In  Ejeftment,  the  Cafe  upon  the  Evidence  was,  Tenant  in  Tail  covenanted  to  ftand  feifed 
to  the  Ufe  of  himfelf  for  ninety-nine' Tears,  if  he  fo  long  lived,  Remainders  his  fir fi  Son  in  Tail, 
Remainder  over,  then  he  levied  a  Fine  to  "t.  S.  and  whether  this  Fine  fhall  corroborate  the  Re- 
mainder, or  enure  to  the  Ufe  of  the  Cognifee,  was  the  Queftion  :  Hale  Ch.  Juft.  held  the  firft,  be- 
eaufe the  Tenant  in  Tail  did  not  limit  to  himfelf  an  Efiate  for  Life,  but  for  Tears,  and  therefore 
not  like  Blithmans  Cafe.  3  Cro.  279.  nor  Beddingfeild's  Cafe  895,  where  the  firft  Eftate  was  li- 
mited for  Life  ;  but  here,  it  being  for  Years,  the  Remainder  may  arife  to  the  Son  out  of  the  Re- 
fidue  of  the  Eftate  the  Covenantor  had  to  difpofe  in  his  Life-time,  and  if  fo,  'tis  executed  in  the 
Son,  and  corroborated  by  the  Fine,  like  Wingfeild  and  Duncomb's  Cafe.  2  Lev.  84.  Whaley  ver- 
fus Greenfeild. 

22.  Tenant  in  Tail  of  a  Rent  ifluing  out  of  Lands,  of  which  T.  S.  was  feifed  in  Fee,  levied  a 
Fine  of  the  faid  Rent  come  ceo,  &c.  and  the  Queftion  was,  whether  his  lflue  was  bound  by  this 
Fine  ;  it  was  argued,  that  they  were  not,  beeaufe  the  Land  was  not  entailed,  but  only  the  Rent  ; 
and  that  if  Tenant  in  Tail  of  Lands  grant  a  Rent  out  of  them  by  Fine,  this  fhall  not  bind  the 
lflue,  which  is  very  true:  Sed  per  Curiam,  the  Statutes  4  H.  7,  and  32  H.  8.  give  a  Tenant  in 
Tail  as  large  and  ample  Power  to  bar  their  Iflues  by  Fine,  as  Tenant  in  Fee  had  ;  therefore  where 
Tenant  in  Tail  of  an  Office  levies  a  Fine  of  Lands  which  belong  to  fuch  Office,  this  will  bind  his 
lflue,  and  yet  it  was  not  the  Land,  but  the  Office  which  is  entailed.  2  Roll.  Rep.  500.  Foliott  ver- 
fus Sanders. 

(B) 

fiDf  $onclatm  atto  tntvy  Moitfyin  fibe  $>ear#,  M)tn  gooD,  \n\)tu  not 

1.  '"T"lEnant  in  Tail  levied  a  Fine  after  the  Statute  4//.  7.  with  Proclamations,  and  five  Years 
_|.     incurred  in  his  Life-time,  and  then  he  died ;  adjudged,  that  it  fhall  bar  the  lflue  in  Tail. 
19  H8.  Dyer  3. 

2.  Husband  and  Wife  levied  a  Fine  with  Proclamations,  of  the  Lands  of  the  Wife;    the  Huf- 

band  died,  and  five  Years  pafled  after  his  Death,  without  Action  or  Entry ;   adjudged,  that  the 

Wife  and  her  Heirs  are  barred.     Dyer  72. 

Moor  3-  In  EjeBione  firma  it  was  held,  that  where  a  Fine  was  levied  with  Proclamations,   and  a 

45°.  457,  Friend  of  him  who  had  a  Right  to  the  Land  entered  to  his  Ufe,  but  without  his  Appointment, 

s- c-         in  Order  to  avoid  the  Fine  before  the  five  Years  pafled,    and  the  Conufee  re-entered,   and  then 

the  five  Years  pafled,  that  this  Entry  fhould  not  avoid  the  Fine,  unlefs  he  who  had  the  Right  a- 

greed  to  the  Entry,  but  his  Agreement  to  it  afterwards  will  not  do.     Cro.  E/iz..  561.  Lord  Audky 

verfus  Pollard.  Popham  108.  S.  C.  reported  by  the  Name  of  Pollard  verfus  LuttereU. 

4.  The  Husband  made  a  Conveyance  of  his  Land  by  Fine,  and  afterwards  died ;  if  the  Widow 

make  her  Claim  within  five  Years  after  his  Death,  (lie  fhall  have  her  Dower,  tho'  five  Years  had 

incurred  in  the  Life-time  of  her  Husband,  after  he  levied  the  Fine ;  but  if  fhe  doth  not  within 

five  Years  after  his  Death,  being  fole,    and   of  full   Age,  &c.  and  not  under  any  Incapacity,  as 

mentioned  in  the  Statute  4  H  7.  fhe  fhall  lofe  her  Dower.     Goldesborough  148.  Moor  53.  S.P. 

And  5-  "^e  Conufor  being  poflefled  of  feveral  Lands  under  feveral  Titles,  (viz,.)  fome  for  Years,  of 

176.   '       others  by  Copy  of  Court-Roll,  and  of  fome  in  Fee,  made  a  Leafe  of  the  Whole  to  B.  G.  for  Life, 

.  and  then  levied  a  Fine  of  fo  many  Acres  to  him  as  amounted  to  the  whole  Land,  and  continued  in 

Pofleflion,  and  paid  the  Rent  to  the  Lord,   till  the  five   Years  pafled ;    adjudged,  that  the  Lord 

x  fhouU 


Fines.  8^3 

fhould  not  be  barred  of  the  Copyhold  by  this  Fine,  becaufe  he  could  not  poflibly  have  Notice  of 
the  Covin.     3  Rep.  77.  Farmers  Cafe. 

6.  Where  Leffee  for  Life  in  PoilefTion,  levieth  a  Fine  come  ceo,  if  the  LefTor  doth  not  enter 
within  five  Years  afterwards,  he  fhall  be  barred,  by  the  Opinion  of  the  Chief  Juftice  and  another 
Judge ;  but  Windham  was  of  a  contrary  Opinion,  for  he  hath  Liberty  to  enter  within  five  Years, 
or  may  flay  till  the  Death  of  the  Leffee  for  Life.     1  Leon.  46.  Braybrook's  Cafe. 

7.  There  was  a  Leafe  made  to  commence  after  the  Determination  of  another  Leafe  then  in 
Being  ;  the  firft  Leafe  ended,  the  fecond  Leffee  did  not  enter,  but  he  in  Reverfion  entered  and 
made  a  Feoffment,  and  levied  a  Fine,  and  the  five  Years  paffed  without  Entry  or  Claim  ;  adjudg- 
ed, that  the  fecond  Leffee  was  barred  of  his  Term  by  the  Statute  4  H.  7.  of  Fines,  becaufe  the 
Words  of  the  Statute  are  general,  and  extend  to  all  Eftates,  and  the  Saving  is  of  Claims  and  In- 
lerefls,  &c.  and  he  who  hath  a  Term  for  Tears,  hath  an  Interefi,  and  fuch  an  Interefl  which  may 
be  barred  by  a  Fine,  and  fo  are  the  Interests  of  Tenants  by  Statute-Merchant,  Elegit,  Guardians 
and  Executors ;  and  tho'  he  who  hath  only  a  Right  to  an  Inheritance  cannot  levy  a  Fine,  yet  if 
the  Tenant  of  the  Land  levieth  a  Fine,  he  fhall  be  bound  by  it.  5  Rep.  123.  Saffyns  Cafe.  Po- 
flea  Releafe.  (B)  1  2.  S.  C. 

8.  Adjudged,  that  where  a  Diffeifor  levieth  a  Fine,  and  the  Diffeifee,  to  preferve  his  Right,  en- 
tereth  his  Claim  in  the  Record  of  the  Foot  of  the  Fine,  this  is  not  fuch  a  Claim  as  will  avoid  the 
Statute  4  H.  7.  of  Fines.     Mich.  29  Eliz.  2  Leon.  53.  Br  after' %  Cafe. 

9.  A  Leafe  was  made,  Anno  20  H.  8.  for  eighty  Years;  the  Leffee  died  Inteftate,  and  Anno 
4  Mar.  a  Fine  was  levied  of  thefe  Lands,  with  Proclamations,  and  the  Cognifee  enjoyed  the 
fame  till  the  37th  of  Eliz.  and  then  W.  R.  took  out  Adminiftration  to  the  Goods,  &c.  of  the 
Leffee  ;  two  Judges  held,  that  the  Right  of  a  Term  for  Tears  is  not  within  the  Statute  of  4  H.  7. 
of  Fines,  but  a  Right  of  Freehold,  and  therefore  this  Leafe  fhall  not  be  bound  by  that  Statute, 
and  by  Confequence,  that  the  Entry  of  the  Adminiftrator  was  lawful;  but  Anderfon  Ch.  Juft. 
was  of  a  contrary  Opinion,  (viz,.)  that  the  Statute  did  extend  to  a  Right  of  a  'Term,  and  fhall 
bind  it,  if  the  Leffee  ever  was  or  might  have  been  in  Pofleffion  before  the  Fine  levied.  Hill.  43 
Eliz,.  Coots  verfus  Atkinfon.    Goldf.  171. 

10.  Where  a  Man  hath  a  Right   to  a  Writ  of  Error  to  reverfe  a   Fine  for  an   apparent  Error,  1  Roll, 
and  he  fuffereth  five  Years  to  pafs  without  bringing  it,  he  fhall  be  barred  by  fuch  Fine  and  Non-  Rep. 3d. 
claim,  by  the  Statute  4  H.  7.  by  the  Word  Atlions  in  the  Statute,  and  fo  it  was  adjudged  in  the  z  ^ulrt- 
Exchequer-Chamber.     27  Eliz,.  Mandevill's  Cafe.     2  Cro.  332.  Bartholomew  verfus  Blofeild.  S.  P.  ^'^ 
See  Co<.hnan  verfus  Farrer.  Name  of 

Benfeild  verfus  Bartholomew, 

11.  The  Husband  being  feifed  in  Fee,  levied  a  Fine,  and  was  afterwards  outlawed  for  High 
Treafon,  and  the  Conufee  conveyed  the  Lands  to  the  Crown;  afterwards  the  Daughters  and 
Heirs  of  the  Cognifor  reverfed  the  Outlary  ;  and  upon  a  Petition  of  Droit  de  Dower  to  the 
Queen,  it  was  adjudged,  that  tho'  the  five  Years  were  pafftd  long  fince,  and  after  the  Fine  levied, 
and  the  Death  of  the  Husband,  yet  this  Petition  being  within  five  Years  after  the  Reverfal  of  the 
Outlary,  the  Widow  fhall  not  be  barred  of  her  Dower,  becaufe  fo  long  as  the  Outlary  was  in 
Force,  that  was  a  Bar  to  her  Claim;  but  that  being  reverfed,  fhe  fhall  have  another  five  Years  af- 
ter the  Reverfal,  to  make  her  Claim,  which  fhe  had  now  done  by  Petition.  Moor  639.  Metivih'% 
Cafe. 

12.  The  Teftator  devifed  the  Lands  to  an  Infant  in  Fee,  and  died,  B.  G,  entered  and  levied  a 
Fine  of  it  in  the  Life-time  of  the  Infant,  who  afterwards  died  within  Age  ;  the  Wife  of  E.  B.  be- 
ing his  Sifter  and  Heir ;  the  Husband  fuffered  the  five  Years  to  pafs  without  Entry  or  Claim ;  ad- 
judged, that  the  Fine  fball  be  a  good  Bar  to  him  and  her,  and  all  claiming  under  them  during  the 
Coverture,  but  that  the  Wife,  if  fhe  furvive,  fhall  have  five  Years  more  after  the  Death  of  her 
Husband.     Cro.  Car.  91.  Hewlin  verfus  Heylock. 

13.  Writ  of  Error  to  reverfe  a  Fine,  under  which  the  Plaintiff  in  the  Action  claimed  ;  and  the 
Defendant  pleaded,  that  he  was  beyond  Sea  at  the  Time  of  the  F  ine  levied  ;  the  Plaintiff  replied, 
that  the  Defendant  came  into  England  in  Augufi,  within  five  Years  after  the  Fine  levied,  upon 
which  they  Were  at  Iffue,  and  the  Jury  found  that  he  came  in  July  ;  adjudged,  that  tho'  the 
VerdicT:  differs  from  the  Iffue  in  Point  of  Time,  (viz..)  in  the  Month,  the  one  being  in  July, 
and  the  other  being  in  Augufi,  yet  the  Subftance  of  the  Iffue  is  found,  (viz.)  that  the  Defendant 
was  in  England  within  five  Years  after  the  Fine  levied,  and  might  have  made  his  Claim  ;  and  'tis 
not  material  in  what  Month  he  came,  fo  as  he  was  here,  and  therefore  the  Fine  and  Nonclaim 
fhall  bar  him.     March  8.  Waterhoufe  verfus  Earl  of  Oxford. 

14  In  Dower  againft  the  Tenant  of  the  Land,  he  pleaded,  that  her  Husband,  Anno  14  Jac 
levied  a  Fine  of  the  Lands,  with  Proclamations,  and  that  he  died  in  the  fame  Year,  and  that  the 
Widow  made  no  Claim  within  five  Years  afterwards,  fo  that  fhe  was  barred  by  the  Statute  4  Hj° 
of  Fines ;  the  Demandant  replied,  that  Anno  1 5  Jac.  fhe  brought  a  Writ  of  Dower  againft  the 
now  Tenant  and  two  others,  and  that  the  Writ  abated  by  the  Death  of  thofe  Two,  and  that  fhe 
now  brought  this  Writ  by  Journeys  Accompts ;  the  Defendant  rejoined,  that  thofe  Two  were  not 
Tenants,  but  that  one  IF.  R.  was  Tenant ;  and  upon  Demurrer  to  this  Rejoinder,  it  was  object- 
ed, that  it  was  ill,  becaufe  it  amounted  to  a  negative  Pregnant,  and  to  a  Confeffion,  that  the  De- 
.  fendant  was  Tenant;  for  if  thofe  Two  were  not  Tenants,  then  he  was,  and  (o  the  Writ  is  well 
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brought  againft  him  ;  now,  admitting  that  he  was  not  Tenant  then,  'tis  true,  that  the  Writ  being 
brought  againft  him,  is  not  any  Claim  within  the  Statute ;  but  if  he  was  Tenant  then  where  (he 
brought  her  Writ  againft  him  and  Two  others,  and  it  abated  by  their  Death ;  and  now  fhe  brings 
a  fecond  Writ  by  'Journeys  Accompts,  tho'  after  the  Time  limited  by  the  Statute,  yet  'tis  a  good 
Claim.     Pafcb.  2 1  Jac.  Winch  66.  Summers's  Cafe. 

15.  In  a  Special  Verdict  in  Ejeftment,  the  Cafe  was,  T.  S.  being  feifed  in  Fee,  did,  for  the 
Continuance  of  his  Lands  in  his  Name,  and  for  the  Maintenance  of  his  Brother,  make  a  Leafe  to 
G.D.  and  M.G.  for  500  Tears,  in  Truft  for  himfelf for  Life,  and  afterwards  for  his  Brother, 
and  upon  fome  other  Trufts,  &c.  afterwards,  being  ftill  in  PofTeffion,  according  to  the  Truft,  he 
covenanted  with  W.  W.  and  T.  P.  to  ftand  feifed  of  thefe  Lands,  upon  the  fame  Confideration, 
and  to  the  fame  Ufes  as  mentioned  in  the  Leafe,  and  covenanted  to  levy  a  Fine  accordingly,  and 
afterwards  levied  a  Fine,  and  enjoyed  the  Profits  during  his  Life,  and  the  five  Tears  being  long 
fines  paffed,  he  died;  then  G.D.  one  of  the  LefTees  in  Truft  entered;  and  the  Queftion  was, 
whether  the  Leafe  for  500  Tears  was  barred  by  this  Fine  and  Nonclaim  ;  it  was  inlifted  that  it 
was,  according  to  the  Diftinftion  made  in  Safin's  Cafe,  (viz,.)  where  a  Leafe  commences  imme- 
diately in  Point  of  Time,  tho' the  Leffee  doth  not  enter  aFine  and  Nonclaim,  is  a  *  Bar;  but 'tis 
not  fo  where  'tis  to  commence  in  futuro,  which  is  this  Cafe  ;  but  adjudged,  that  this  Fine  was  no 
Bar  to  the  Eftate  for  500  Tears,  becaufe  it  was  levied  in  f  Affirmance  of  it;    and  it  fhall  be  in- 

1  tended,  that  the  Conufor  continued  in  Poffeffion,  by  the  Leave  and  Permijfion  of  the  Lejfees ;  if 
fo,  then  he  was  but  Tenant  at  Will;  and  being  in  Poffeffion  upon  fuch  a  Privity  between  them, 

.  that  will  proteft  the  Intereft  of  the  Leffees;  'tis  like  the  *  Mortgagor's  Levying  a  Fine,  and  five 
Years  pafs,  this  will  not  bar  the  Mortgagee,  he  being  out  of  PoffelTion;  befides,  this  Fine  doth 
not  difplace  the  Eftate  and  turn  it  to  a  Right,  as  where  there  is  Leffee  for  Tears,  Remainder  for 
Life  to  another,  and  the  Leffee  for  Years  levies  a  Fine,  and  the  five  Years  pafs,  the  LefFor  is  not 
barred  by  Nonclaim,  becaufe  the  Fine  operates  nothing,  for  partes  finis  nihil  habuerunt  may  be 
pleaded ;  but  'tis  otherwife  where  Tenant  for  Life  levies  a  Fine,  becaufe  he  hath  a  Freehold,  and 
his  Fine  difplaces  the  Remainders,  and  therefore  an  Entry  is  requifite  within  five  Years  after  his 
Death,  but  in  the  principal  Cafe  the  Leafe  was  precedent  to  the  Eftate  of  the  Leffor,  who  levied 
the  Fine,  and  he  had  a  Freehold  expectant  upon  the  Leafe  ;  and  his  Fine  is  fo  far  from  work- 
ing a  Wrong,  that  he  intended  it  (hould  fortify  the  Leafe;  therefore  he  fhall  not  be  made  a 
Wrong-doer  againft  his  Will ;  and  fo  it  has  been  adjudged  in  Blunden  and  Baugh's  Cafe,  nor 
will  the  Court  prefume  it  to  be  a  *  Tort,  if  it  may  be  intended  otherwife.  Hardres  400.  Focus 
verfus  Salisbury. 

16.  In  Ejeftment  it  appeared  upon  the  Evidence,  that  the  Title  of  the  LelTor  of  the  Plaintiff 
was  by  Virtue  of  a  Remainder  limited  to  him  for  Life,  &c.  but  that  there  was  a  Fine  levied, 
and  that  within  five  Years  after  his  Title  accrewed,  he  fent  two  Perfons  to  deliver  Declarations 
on  the  Lands ;  adjudged,  that  this  was  no  Entry  or  Claim  to  avoid  the  Fine,  becaufe  this  was 
no  exprefs  Authority  given  to  them  for  that  Purpofe.     1  Vent.  42.  Gierke  verfus  Phillips. 

17.  Error  in.  B.  R.  to  reverfe  a  Judgment  in  Eje&ment  in  C.  B.  in  a  Special  Verdid,  wherein 
the  Cafe  was,  that  Tenant  in  Fee-fimple  made  a  Leafe  to  A.M.  for  100 /.  in  Trufi  to  attend 
the  Inheritance ;  afterwards  the  Tenant  in  Fee  entered  and  took  the  Profits,  and  made  two  Leafes 
to  other  Perfons,  for  fhort  Terms  of  Years,  which  were  expired  ;  then  he  made  a  Leafe  to  one 
Germin  for  fifty-four  Tears,  and  levied  a  Fine,  with  Proclamations  to  corroborate  the  Term  to 
Germin,  who  entered,  and  the  five  Years  paffed ;  adjudged,  that  this  Fine  and  Nonclaim  was  a 
Bar  to  the  Term  of  100  Tears.     1  Vent.  55,  80.  Freeman  verfus  Barnes.    See  (G)pl.  10.  S.  P. 

1 8.  In  a  Special  Verdict  in  Eje&ment,  the  Cafe  was,  a  Settlement  was  made  by  Covenant  to 
ftand  feifed,  &c.  to  the  Ufe  of  Charles  Maynell,  for  ninety-nine  Tears,  if  he  Jhould  fo  long  live, 
Remainder  to  Truftees  to  preferve  contingent  Remainders,  (which  being  two  Strangers,  and  not 
of  the  Blood  of  the  Covenantor,  was  void  as  to  that)  Remainder  to  the  firft,  and  fo  to  the  tenth 
Son  of  Charles  in  Tail,  Remainder  to  Edmund  Maynell,  the  Father  of  the  Leffor  of  the  mow 
Plaintiff  in  Tail,  Remainder  to  the  right  Heirs  of  the  Covenantor;  in  Otlober  16^6,  Charles  made 
a  Feoffment  to  the  Defendant,  and  in  Hillary-Term  following  levied  a  Fine  to  him ;  Edmund 
Maynell  the  Father  of  the  Leffor  of  the  Plaintiff,  being  then  living,  who  died  in  March  i66\t 
leaving  the  Leflbr  of  the  Plaintiff  then  and  ftill  under  Age;  Charles  died  in  1664,  without  Iffue 
Male,  but  had  a  Daughter  now  living;  the  Queftion  was,  whether  the  Leffor  of  the  Plaintiff  fhall 
have  five  Years  after  the  Death  of  Charles,  to  enter  to  avoid  this  Fine,  or  if  the  Entry  fhould  not 
be  within  five  Years  after  the  Fine  levied ;  but  if  the  firft,  then  he  is  Right  in  Point  of  Time,  be- 
ing at  the  Death  of  Charles,  and  ftill  an  Infant ;  but  if  the  laft,  then  the  Right  of  Entry  being  at- 
tached in  his  Father,  and  he  not  Entring  within  five  Years  after  the  Fine  levied,  the  Sons  are 
barred  ;  it  was  iniifted  for  the  Defendant,  that  if  Charles  had  been  Tenant  for  Life,  he  in  Re- 
mainder would  have  five  Years  to  enter  after  his  Death,  tho'  he  might  have  entered  in  the  Life- 
time of  the  Tenant  for  Life,  and  this  by  the  Saving  in  the  Statute  4  H.  7.  (viz..)  the  fecond  Sa- 
ving, by  which  future  Rights  are  faved;  now  the  Title  comes  by  the  Determination  of  the  Eftate 
for  Life,  is  a  new  Right  which  accrues  to  him  in  Remainder,  and  therefore  he  fhall  have  five  Years 
to  enter  and  claim  after  the  Death  of  the  Tenant  for  Life ;  but  my  Lord  Coke,  in  Podger's  Cafe, 
tells  us,  'tis  otherwife  where  a  Fine  is  levied  by  Tenant  for  Tears ;  for  then  the  Entry  and  Claim 
muft  be  within  five  Years  after  the  Fine  levied,  becaufe  in  fuch  Cafe  he  in  Remainder  hath  a  pre- 
fent  Right,  being  difleifed  by  the  Levying  the  Fine  ;  but  adjudged  for  the  Leffor  of  the  Plaintiff 
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that  he  fhall  have  five  Years  to  enter  after  the  Death  of  Charles  ;  that  there  are  no  Words  either 
in  the  firft  or  fecond  Saving  of  the  Statute  to  warrant  this  Difference  of  a  Fine  levied  by  Te- 
nant for  Life,  and  a  Fine  levied  by  Tea  ant  for  Tears,  for  by  the  firft  Saving  all  prefent  Rights 
are  faved,  and  by  the  fecond  all  future  Rights ;  and  there  is  nothing  mentioned  of  Freehold  or 
Chattels  :  Now,  when  Tenant  for  Tears  levies  a  Fine,  he  in  Remainder  hath  a  new  Right  of 
Entry  upon  the  Determination  of  that  Eftate,  as  well  as  he  in  Remainder  hath  upon  the  De- 
termination of  the  Eftate  for  Life,  for  in  both  Cafes  the  Levying  a  Fine  is  a  Forfeiture  ;  and  the 
Reafon  why  it  doth  not  bar,  is  becaufe  of  the  Tiuft  and  Privity  which  is  between  the  Leflee  and 
him  in  Remainder,  that  no  Prejudice  be  done  to  him  by  their  Acts  ;  now  in  the  Principal  Cafe 
the  Leflee  was  trufted  with  the  Pofleffion,  and  if  he  in  Remainder  fhould  not  have  five  Years  to 
enter  after  the  Determination  of  the  Eftate  for  Years,  then  there  would  be  an  apparent  Injury 
and  Fraud  done  by   his  Means  and  Privity.     2  Lev.  M'liahy  verfus  Tancred. 

19.  Adjudged  upon  a  Trial  at  Bar  in  Ejectment,  that  where  a  Fine  come  ceo  was  levied  by  Te- 
nant for  Life,  and  the  Plaintiff  in  Ejectment,  who  had  the  Reverfion  for  Life,  after  the  Death 
of  the  Cognifor  of  the  Fine,  directed  one  to  deliver  a  Declaration  to  the  Tenant  in  Pofleflion, 
within  5  Years  after  the  Death  of  the  Cognifor,  which  was  done  accordingly  ;  that  this  did  not 
amount  to  an  Entry  to  avoid  the  Fine,  altho'  in  this  very  Declaration  the  Leafe  was  contained 
upon  which  the  Ejectment  was  brought.     1    Saund.  ^ip.Clerke  verfus  Pyewell. 

20.  In  Ejectment,  the  Cafe   upon  a  Special  Verdict    was,  that  Thomas  Lewis   acknowledged  .  Mod 
two  Statutes  to  Knight  and   Gerrard,  and  another  to  Burroughs,  which  Knight  and   Gerrard  ex-  247. 
tended  by  Liberate,  and  afterwards  they  two  granted  their  feveral  extended  Interefts  to  one  Ed- 
ward Lewis,    but  that  Thomas  Lewis,   the  Conufor,  flill  continued  in  Pofleffion,  and  levied  a  Fine 

come  ceo  to  John  Lewis  and  his  Heirs  ;  that  John  Lewis  devifed  the  Lands  to  the  faid  Edward 
Lewis  in  Tail  Male,  and  for  want  of  fuch  IfTue  to  his  Daughters ;  that  afterwards  Edward  Lewis 
being  in  Pofleffion,  levied  a  Fine  to  Francis  and  his  Heiis,  to  the  Ufe  of  the  faid  Edward  and 
his  Heirs;  the  Qu:ftion  was,  that  when  Edward  Lewis  had  the  extended  Interefts  upon  Knight 
and  GerrarcCs  Statutes,  and  foon  afterwards  the  Eftate  of  Inheritance  likewife  in  himfelf,  and 
then  levied  a  Fine  to  Francis,  to  the  Ufe  of  himfelf  and  his  Heirs,  whether  that  Fine  did  de- 
ftroy  the  extended  Interefts  which  were  in  him  ;  and  adjudged,  that  it  did  ;  for  when  a  Fine  is 
levied  by  him  who  hath  the  Freehold,  whatever  [ntereft  he  hath  befides  pafles  inclufively,  net  by 
way  of  transferring  it,  but  Confolidation  with  the  Fee  ;  if  fo,  then  Burroughs  might  have  en- 
tered immediately,  which  he  did  not,  but  five  Years  pa!ling  afterwards  without  Claim,  the  Ex- 
tent upon  his  Statute  is  barred,  for  he  fhall  not  have  a  new  five  Years  after  Gerard's  Statute 
fhall  be  fatisfied  by  Perception  of  Profits,  or  Satisfaction  acknowledged  upon  Record,  by  Virtue 
of  the  Saving  in  the  Statute,  4  H.  7.  (viz.)  Saving  fuch  Right  as  Jhall  firft  remain  after  the 
Fine  levied,  by  Reafon  of  any  Matter  before,  fo  that  he  purfue  the  Right  within  five  Tears  next 
after  it  Jhall  accrue;  for  whether  the  Extents  up  Knight's  and  Gerard's  Statutes  were  barred  by  the 
Nonclaim  in  the  firft  Fine  levied  by  Thomas  Lewis,  or  deftroyed  by  the  laft  Fine  levied  by  Ed- 
ward Lewis,  there  was  no  Pretence,  that  Burroughs  claimed  within  five  Years  after  either  of 
thofe  Fines  ;  fo  that  the  Right  was  not  puifued  within  five  Years  after  it  did  firft  accrue;  and 
this  had  been  neceflary  to  be  done  where  there  was  only  a  Right  of  AEiion ;  as  for  Inftance, 
Tenant  in  Tail  levied  a  Fine,  by  which  the  Remainder  was  deftroyed,  he  having  before  the 
Fine  levied,  made  an  Eftate  for  Life  warranted  by  the  Statute,  and  then  died  without  IfTue;  ad- 
judged, that  he  in  Remainder  was  barred  of  a  Formedon  in  the  Life  of  the  Tenant  for  Life,  with- 
in 5  Years  after  the  Fine  levied,  and  could  not  have  a  new  5  Years  after  the  Death  of  the  Tenant  for 
Life,  (altho'  he  could  not  enter  whilft  the  Tenant  was  living)  becaufe  after  the  Death  of  the  Tenant 
for  Life,  the  Remainder  Man  had  no  new  Right,  for  it  was  the  very  fame  he  had  before  :  In  Whaley 
and  Tancrcd's  Cafe  before  mentioned  'tis  held,  that  he  in  Reverfion  fhall  have  a  new  5  Years,  after  a 
Term  in  Being  when  the  fine  was  levied,  fhall  be  ended  by  Efluxion  of  Time;  but  that  was  upon  an 
apparent  Fraud,  where  a  Fine  was  levied  by  a  Leflee  for  Years  continuing  ftillin  Pofleflion  ;  but  even 
in  that  Cafe  the  Refolution  was  carried  beyond  the  Words  of  the  Statute,  for  the  Right  was  not  pur- 
fued  within  5  Years  after  it  firft  came  ;  and  it  was  a  Conftruction  by  Equity  to  weaken  the  Force  of 
a  Statute,  contiary  to  the  very  Reafon  of  the  Common  Law,  which  takes  no  Care  for  a  Rever- 
fionary  Intereft  ;  befides,  to  let  him,  who  has  a  Reverfion  by  Extent,  have  five  Years  to  claim  af- 
ter a  precedent  Extent  is  fatisfied  by  Perception  of  Profits,  or  Satisfaction  acknowledged,  is  to 
let  in  a  Claim  after  an  Ellave,  that  no  Man  can  fee  an  End  to,  whereas  other  particular  Eftates 
have  an  End  ekher  by  exprefs  Limitation  of  the  Parties,  or  by  Operation  of  Law.  2  Vent.  321. 
Digluon  verfus  Greenvill. 

21.  A  Copyholder  of  a  Dean  and  Chanter  levied  a  Fine  come  ceo,  and  five  Years  parted  wirh- 
out  any  Claim  by  the  Deai,  &c.  adjudged  in  a  Special  Verdict  in  Ejectment,  that  the  fucceed- 
ing  Dean  was  not  bound  by  this  Fine  and  Nonclaim  ;  for  if  he  fhould,  the  Statutes  1^13  Eliz,. 
which  reftrain  the  Alienation  of  Church  Revenues  would  be  to  little  Purpofe.  1  Vent.  311.  How- 
let  verfus  Carpenter. 

22.  T.  P.  levied  a  Fine,  and  afterwards  fuftered  a  Common  Recovery,  wherein  the  Conufee 
of  the  Fine  was  Tenant  to  the  Precipe,  but  no  Ufes  of  the  Fine  was  declared^  it  was  therefore 
inhfted,  that  the  Ufes  of  the  Fine  refulted  to  the  Conufor,  and  tho'  the  Intent  might  be  to  make 
him  Tenant  to  the  Pracipe,  yet,  fince  the  Statute  29  Car.  2.  cap.  3.  there  fhall  be  no  Aver- 
ment of  an  Ufe  or  Txuft  ;  but  adjudged,  that  at  Common  Law  the  Ufe  of  a  Fine  was  always 
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intended  to  be  in  the  Conufee,  and  that  this  Statute  doth  not  extend  to  Ufes  by  Operation  of 
Law,  but  to  fuch  Ufes  as  are  to  a  Third  Perfon,  (i.  e.)  that  neither  the  Conufor  or  Conufee  of 
a  Fine  fhall  aver  the  Ufes  to  be  to  a  Third  Perfon  ;  fo  that  in  the  Principal  Cafe  the  Party  was 
immediately  in  by  the  Fine,  and  the  Cognifee  was  a  good  Tenant  to  the  Pracife.  i  Salk.  676, 
Lord  Anglcfea  verfus  Lord  Altbam, 

(C) 

Uli)tvt  rcfcerfet)  fo?  tvvoh  ant)  fo?  toljat  cErrojg,  ano  fo?  Uiljat  not, 

*c    H       *"  T7^^^-  Proclamations  were  made  on  a  Fine  every  Term,  according  to  the  Statute  4  H.  7. 
ee r  ar"       XT    but  the  13  th  was  made  on  the  jth  of  June,  which  was  not  *  dies  juridicus,  being  Sun- 

Broad.  day, and  that  was  afTigned  for  Error  to  reverfe  the  Fine  ;  but  adjudged,  that  the  Fine  fhould  ftand, 
and  the  Proclamations  only  fhould  be  reverfed  ;  for  the  Statute  doth  not  appoint  any  new  Form 
of  Fines,  but  they  remain  in  Subftance  and  Form  as  they  were  before;  'tis  true,  it  gives  Pro- 
clamations upon  the  Fine  to  the  Intent,  that  Strangers  may  have  Notice  of  it ;  but  the  Fine  itfelf 
is  perfeft  without  Proclamations,  and  being  Matter  of  Record,  fhall  bind  the  Parties.  Plowd.  Com. 
265.  Fiji  verfus  Brocket.     Dyer  182.  S.  P. 

2.  The  Husband  made  a  Feoffment  in  Fee  to  the  Ufe  of  himfelf  and  his  Wife,  and  the 
Heirs  of  their  two  Bodies,  Remainder  to  the  Right  Heirs  of  the  Husband  ;  they  had  Iffue  a 
Daughter,  then  the  Husband  died,  and  the  Daughter  married,  and  fhe  and  her  Husband  joined 
in  a  Fine  to  confirm  her  Eftate,  and  then  fhe  died  without  IfTue;  her  Coufin  and  Heir  brought  a 
Writ  of  Error  to  reverfe  the  Fine,  and  afTigned  for  Error,  that  after  the  Writ  of  Covenant,  and 
before  the  Caption  certified,  (viz,,)  2pb  of  March,  which  was  before  the  Tefie  of  the  D  di- 
mus,  the  Daughter  died  ;  but  this  being  contrary  to  the  Record  certified  by  the  Judge,  who 
took  the  Caption,   was  not  fuffered  to  be  ailigned  for  Error.      Dyer  go.  Verney%  Cafe.     Pofiea  14. 

S.  P.  ' 

2.  So  where  fifteen  Proclamations  were  made,  and  one  of  them  out  of  Term,  it  was  adjudged, 
that  the  Fine  fhould  fland,  and  the    Proclamations  be   reverfed.     4  Eliz,.  Dyer  216. 

4.  After  the  Tefle  of  the  Writ  of  Covenant,  and  the  Dedimus  poteftatem  to  take  a  Fine  of  a 
Feme  fole,  and  before  the  Day  in  Bank  to  record  and  engrofs  it,  fie  married  ;  adjudged,  that 
the  Fine  fhall  be  engrofTed  as  her  Fine,  for  fhe  had  done  all  The  could  do,  and  the  Fine  fhall  bind 
her  and  her  Heirs  ;  but  if  fhe  had  died,  in  fuch  Cafe  the  Writ  of  Covenant  fhould  abate,  that 
being  by  the  Aft  of  God,  but  Marriage  was  her  own  Aft.     8  Eliz,.  Dyer  246. 

5.  Error  to  reverfe  a  Fine  levied  in  the  County  Palatine  of  Chefler,  and  feveral  Errors  afTigned, 
but  becaufe  there  was  no  Set.  fa.  againft  the  Tertenant,  who  might  have  fomething  to  plead  as 
a  Releafe  or  other  Matter ;  there  was  no  Anfwer  made  to  the  Errors,  but  a  Mandamus  was  a- 
warded  to  the  Chamberlain  of  Chefler,  to  warn  the  Tertenant  ad  audiend"  Errores.  15  Eliz,. 
Dyer  321. 

6.  Error  to  reverfe  a  Fine,  becaufe  the  Caption  was  by  Roger  Manwood,  Chief  Baron,  on 
the  27  Martii  27  Eliz,.  and  the  Dedimus  poteftatem  was  dated  9  Apnlis,  fo  as  the  Caption  was 
taken  without  Warrant ;  but  this  was  held  not  to  be  Error  ;  then  ir  was  objefted,  that  the  Cap- 
tion was  upon  the  Dedimui,  in  which  the  Land  was  mentioned  to  be  to  the  Husband  and  Wife, 
and  to  the  Heirs  of  his  Sody  on  her  Body  to  be  begotted,  and  the  Fine  engrofled  was,  to  the 
Heirs  of  the  Body  of  the  Husband,  on  her  to  be  begotten  ;  fo  the  Word  Body  was  left  out  ; 
but  adjudged  this  Variance  was  not  material,  becaufe  in  both  Cafes  the  Words  are  of  the  fame 
Import,  and  the  Wife  hath  but  an  Eftate  for  Life,  and  the  Husband  an  Eflate-Tail  in  both  Limi- 
tations.    Cro.  Eliz,.  275.  Argenton  verfus  Velhver. 

7.  Husband  and  Wife  levied  a  Fine  of  the  Lands  of  the  Wife,  fhe  being  then  under  Age,  and 
afterwards  they  fuffered  a  Recovery,  wherein  they  being  vouched  by  the  Conufee  in  the  Fine, 
appeared  in  Perfon,  and  vouched  over  the  Common  Vouchee,  &c.  there  were  two  Writs  of 
Error  brought,  one  to  reverie  the  Fine,  and  the  other  the  Recovery;  adjudged,  that  it  was  clear 
the  Fine  ought  to  be  reverfed,  for  the  Infancy  of  the  Wife  ;  but  it  was  doubted  concerning  the 
Reverfal  of  the  Recoveiy,  becaufe  fhe  appeared  in  Perfon,  and  vouched;  yet  afterwards  it  was 
reverfed.     Goldf.  181.   Sir    H.  Jones's  Cafe. 

8.  Husband  and  Wife  levied  a  Fine  of  the  Lands  of  the  Wife,  fhe  being  an  Infant;  both  of 
them  brought  a  Writ  of  Error  to  reverfe  the  Fine  ;  adjudged,  that  it  fhall  be  reverfed  as  to  both, 
for  the  Infancy  of  the  Wife,  and  not  ftand  good  as  to  the  Husband,  and  be  reverftd  as  to  her  ; 
becaufe  'tis  an  entire  Thing,  and  cannot  be  affirmed  in  Part,  and  reverfed  in  Part.  1  Leon.  115. 
Charnoqk  verfus  Worfley.     Oiuen  21.  S.  C.     See  Infant    (F)  7. 

9.  Error  to  reverfe  a  Fine,  for  that  it  was  levied  of  a  Reverfiun,  ejre.  and  the  Conufee  brought  a 
Quid  juris  clamat,  in  order  to  compel  the  Tenant  to  attorn,  and  pending  the  Writ  he  died  ; 
then  his  Heir  brought  a  new  quid  juris  clamat,  and  the  Tenant  pleaded,  that  as  to  one  Part  he 
claimed  the  Fee,  and  as  to  the  other  Part  he  was  ready  to  attorn,  and  the  Plaintiff  accepted 
thereof;  and  as  to  Remainder  quod  defendens  eat  inde  fine  die,  and  the  Fine  was  engroffed,  and 
Proclamations  made  ;  the  Error  afTigned  was,  that  the  Conufee  alone  was  to  have  Eleftion,  whe- 
ther he  would   have  the  Fine  with  Proclamations  or  not,  and  that  he  being  now  dead,   his   Heir 
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cannot  have  it  with  Proclamations  j  befides  the  Judgment  in  the  Qjiid  juris  damat  is,  that 
the  Fine  be  engrafted  for  Part,  and  here  it  was  engrafted  for  the  Whole  ;  but  adjudged,  that  the 
Heir  hath  Election  to  have  the  Fine  with  Proclamations,  as  well  as  his  Anceftor  had,  for  'tis  for 
his  Benefit  ;  and  as  for  the  Quid  juris  clamat,  'tis  not  material,  for  the  Conufee  mi^ht  have  the 
Fine  engrafted  without  that  Writ;  'tis  true  he  might  not  compel  the  Tenant  to  atrorn  without 
it,  therefore  he  brought  the  Writ  for  that  Purpofe  ;  and  tho'  the  Judgment  is,  that  the  Pine  be 
engrafted  in  Part,  yet  if  he  will,  he  may  have  all  the  Fine  engrafted.  Mich.  42  Eliz,.  Cro.  Eliz,. 
691.   IVakefurd  verfus  Hodgjon. 

10.  Tenant  for  Life,  Remainder  to  an  Infant  in  Fee,  join  in  a  Writ  of  Error  to  reverie  a  Fine  ; 
it  fhall  be  reverfed  as  to  the  Infant  only.     Ivory  verfus  Fryes.  1  Leon.  155. 

11.  If  a  Dedimus  poteflatem  be  awarded  againft  two,  and  one  of  them  takes  the  Caption  of 
the  Fine,  which  is  afterwards  drawn  up  in  the  Common  Pleas,  yet  the  Party  may  have  a  Writ 
of  Error,  becaufe  the  Caption  was  without  Warrant,  being  contrary  to  the  Record,  for  the  De- 
dimus is  Parcel  of  the  Record ;  but  If  fuch  an  erroneous  Caption  be  taken  on  a  Dedimus, 
and  the  Fine  is  drawn  up  not  as  upon  a  Dedimus,  but  as  a  Fine  acknowledged  in  Court,  in 
fuch  Cafe  it  fhall  not  be  avoided  for  Error  in  the  Caption.  Teh.  33.  Arundell  verfus  Arundell. 
2  Cro.  1 1 .  S.  C. 

1  j.  The  Writ  of  Covenant  was  returnable  Oclab.  Pur'',  and  dated  23  January  ;  the  Dedimus 
poteflatem  bore  Date  the  fame  Day,  and  the  Judge  certified  the  Caption  on  the  14th  of  February, 
which  was  two  Days  after  the  Term,  and  the  Fine  was  hac  eft  finalis  Concordia  facta,  &c.  in  Otlab. 
Pur',  and  afterwards  it  was  recorded  in  Eafler-Term;  and  yet  this  was  adjudged  a  good  Fine. 
Hutt.  135.  Sir  R.  Champernoons  Cafe. 

13.  One  Alexander  Gillibrand  being  feifed  in  Fee  of  Lands,  &c.  B.  G.  procured  another  Man 
to  take  upon  him  the  Name  of  the  faid  Alexander,  who  was  then  beyond  Sea,  and  to  acknow- 
ledge a  Fine  of  the  Lands  to  the  f.iid  B.  G.  which  was  accordingly  done  ;  for  which  Offence 
each  of  the  faid  Peifons  were  fined  in  a  very  great  Sum,  in  the  Star-Chamber,  but  no  Sentence  to 
take  the  Fine  from  the  Roll,  or  Damages  to  the  Party  grieved.  12  Rep.  123.  Moor  630.  S.  C. 
that  a  Vacat  was  made  of  the  Fine. 

14.  The  Writ  of  Covenant  and  the  Dedimus  poteflatem  were,  that  a  Fine  fhould  be  of  the 
Manor  of  R.  and  of  twenty  Acres  of  Land,  and  40  s.  Rent  in  R.  and  the  Concord  was,  quod  cognovit 
Manerium  &  Tenement  a  prad'  cum  pertinentiis  ejfe  jus,  &c.  leaving  out  the  Rent,  and  fo  it  varies 
from  the  Writ  of  Covenant  and  Dedimus  ;  and  this  upon  Error  brought  was  afligned  for  Error  ; 
but  adjudged  it  was  not  Error,  becaufe  the  ufual  Courfe  of  the  Fine-Office  is,  that  where  a  Fine  is 
levied  of  a  Manor,  and  a  Rent,  ejfe.  if  the  Rent  is  under  5  /.  yearly,  they  never  mention  it  in 
the  Fine,  but  if  'tis  5  /.  or  more,  then  they  mention  it  in  the  Concord;  another  Error  afligned 
was,  that  the  Dedimus  was  directed  to  Roger  Manwood,  who  was  not  then  a  Knight,  and  the 
Caption  was  taken  by  Roger  Man-xood  Knight,  and  fo  certified  by  him  ;  but  this  was  not  allow- 
ed, becaufe  it  was  exprefty  againft  the  Judge's  Certificate.  Arundell  verfus  Arundell.  %  Cro.  11° 
Antea  2.  S.  P. 

15.  The  Conufor  levied  a  Fine  of  a  Manor,  and  of  feveral  Acres  of  Land,  naming  them,  to 
the  Value  of  twenty  Marks  per  Annum  fo  that  the  King's  Silver  was  40  /.  for  the  Whole,  and 
the  Clerk  to  whom  it  was  paid  entered  it  thus ;  {viz,.)  B.  G.  dat.  Domino  Regi  40  s. 
pro  licentia  concordandi  in  placito  conventionis  of  fo  many  Acres,  leaving  out  the  Manor,  upon 
which  a  Writ  of  Error  was  brought,  and  the  Tranfcript  of  the  Record  being  removed  in  the 
King's  Bench  ;  it  appearing  to  the  Judges  of  the  Common  Pleas,  upon  Examination,  that  the 
King's  Silver  was  paid  for  the  Whole,  they  amended  the  Record,  it  being  but  the  Mifprifton  of 
the  Clerk.     5  Rep.  43.  Bo  buns  Cafe. 

16.  Error  to  reverfe  a  Fine  levied  by  Charles  Earl  of  Devon/hire  ;  the  Writ  was  brought  by  the 
Plaintiff,  as  Coufin  and  Heir  of  the  Earl,  and  a  Sci.  fa.  ad  audiend'  Errores,  and  did  not  fhew  in  ei- 
ther of  thofe  Writs,  how  be  was  Coufin  to  the  Earl;  adjudged  good,  for  the  firft  Writ  is  only  a 
Commiffion  to  hear  Errors,  and  needs  not  fuch  Certainty,  and  the  Sci.  fa.  is  founded  upon  it, 
in  which  'tis  not  requifite  to  fhew  any  Tit'e,  unlefs  'tis  in  fbme  Special  Cafe  varying  from  the 
Common  Form  ;  and  tho'  in  fome  Writs  and  Cafes  'tis  Ihewed,  How  Coufin,  as  in  Vernon's  Cafe, 
yet  'tis  not  neceftary  fo  to  do.  Mich.  14  Jac.  Sir  Richard  Champernoon  verfus  Sir  William  Go- 
dolphin. 

1 7.  A  Writ  of  Error  was  brought  to  reverfe  a  Fine  levied  in  Lancafter  by  Tenant  in  Tail  ; 
the  Defendant  in  the  Writ  of  Error  pleaded  in  Bar,  that  the  Tenant  in  Tail  had  fuffered  a  Re- 
covery, in  which  he  was  vouched,  and  thereupon  he  appeared,  <ind  vouched  the  Common  Vou- 
chee;  and  upon  Demurrer,  the  Queftion  was,  whether  the  iftue  in  Tail  was  not  barred  by  the 
Coming  in  of  the  Tenant  in  Tail  as  Vouchee,  to  bring  this  W'rit  of  Error  to  reverfe  an  erroneous 
Fine  which  he  had  levied  ;  and  adjudged,  that  he  was  barred.  Moor  36 7.  Barton  verfus  Lever 
&  at. 

18.  Writ  of  Error  to  reverfe  a  Fine,  and  the  Error  afligned  was,  that  the  Anceftor  of  the  now 
Plaintiff  in  Error,  who  levied  this  Fine,  died  between  the  "Fefie  and  Return  of  the  Writ  of  Co- 
venant ;  the  Defendant  pleaded,  that  after  the  Death  of  him  who  levied  the  Fine,  the  Father  of 
the  now  Plaintiff,  entered  on  Parcel  of  the  Lands,  and  made  a  Feoffment  in  Fee  to  B.  G.  and  upon 
Demurrer  to  this  Plea,  it  was  adjudged  for  the  Defendant,  and  that  the  Plaintiff  was  barred  of 
this  Writ  of  Error,  by    the  Entry  of  his  Father,  and  his  Feoffment  of  Parcel  ;  for  where  a   Man 
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hath  a  Right  of  Action  to  recover  the  Land,  and  'tis  fulpencied  or  extinguifhed  as  to  Parcel,  'tis 
extinguifhed  as  to  the  Whole  ;  bur.  if  he  hath  an  actual  Right  to  the  Land  it  felf,  he  may  re- 
leafeor  i'uipcnd  it  as  to  Part,  and  it  (hall  remain  good  for  the  Refidue.  Moor  413.  Wright  verfus 
Mayor  of  IVickham.     Peflea  (E)   2.  5.  C. 

19.  Tenant  in  Tail  of  a  Meffuage  and  Lands  called  Eflons,  lying  in  L.  levied  a  Fine  thereof  by 
the  Name  of  a  Meffuage,  and  200  Acres,  (Relying  in  Ellington,  Ejion  and  Chi  /ford,  and  the  Jury 
found,  that  there  was  not  any  Vill,  Hamlet  or  Lieu  coma,  by  the  Name  of  the  Meffuage  or  Te- 
nement called  Eflons,  out  of  the  Vills  or  Hamlets,  and  that  none  of  the  faid  Tenements  were 
in  Effiington  or  Chilford  j  it  was  objected,  that  a  Fine  cannot  be  of  Lands  in  a  Vill  or  Hamlet, 
by  the  Name  of  a  Lieu  Conus,  for  the  Vill  being  the  Principal,  ought  to  be  named  ;  but  adjudged, 
that  the  Fine  being  an  amicable  Affurance,  ough:  to  betaken  favourably  ;  and  fince  tis  recorded, 
it  fhail  be  good.     C'ro.  Car.  196,  &  201.  Favely  verfus  Ejion. 

20.  In  a  Special  Verdift  in  Ejeftment,  the  Cafe  was,  a  Fine  was  levied  of  Lands  in  the  Pa- 
rifh  of  St.  Inderion  ;  the  Cognifor  had  Lands  in  Porfgwyn,  and  the  Jury  found,  that  Portgwyn  had  a 
Tytbingman,  but  that  the  Conjlables  of  St.  Inderion,  did  exercife  their  Authority  in  Portg-wyn;  the 
CHiellion  was,  whether  the  Lands  in  Portgwyn  paffed  by  this  Fine;  and  this  depended  upon  an- 
other Queition,  whether  Portgwyn  was  of  it  felf  a  Parifh,  becaufe  it  had  a  Tythingman,  or  whe- 
ther it  was  a  Vill  or  Hamlet  in  the  Parifh  of  St.  Inderion  ;  adjudged,  that  if  it  had  been  found, 
that  they  had  diftinft  Conftabies,  and  could  not  interfere  in  their  Authority,  that  then  they  might 
bediRinft  Parifhes  ;  but  here  'tis  found,  that  the  Conftabies  of  St.  Inderio  1  did  exercife  their  Au- 
thority in  Portgwyn,  therefore  it  muft  be  a  Vill  in  Inderion,  and  a  Parifh  may  contain  many  Vills; 
and  if  a  Fine  is  levied  of  Lands  in  the  Parifh,  it  paffes  whatfoever  is  in  the  Vills.  1  Vent,  170. 
Waldron  verfus  Rufcaritt.     2  Mod.  234.  S.  P.     2  Vent.  1,1.  S.  P. 

21.  Tenant  in  Tail,  Remainder  to  Hugh  in'TaW,  Remainder  to  JVm.'m  Tail, Remainder  over  in  Fee, 
&c.  the  Tenant  in  Tail  and  his  Wife, and  Hagb,  who  was  the  next  in  Remainder,  join  in  a  Fine,  and 
on  the  laft  Day  of  January  3  Car.  the  Writ  of  Covenant  was  brought,  and  the  Caption  was  2  Feb. 
following,  and  lb  the  Fine  went  on,  and  5  Years  and  more  paffed,  then  a  Writ  of  Error  was  brought 
to  reverie  it,  and  the  Error  affigned  was,  for  that  the  Tenant  in  Tail  having  IfTue,  died  before  the 
Return  of  the  Writ,  or  the  King's  Silver  entered  ;  fo  that  the  Efiate-Tail  defcended  on  his  Iffue, 
and  by  Confluence  Hugh,  the  next  in  Remainder  had  nothing  at  the  Time  of  the  perfecting  the 
Fine,  and  thereupon  he  alledged  Diminution  in  the  Record,  before  the  Chief  Juftice  of  Chefler, 
(this  Fine  being  levied  there)  and  afterwards  before  the  Pronotary,  who  returned  no  Diminution 
on  the  Record  ;  for  that  the  King's  Silver  was  entered  on  a  Paper-Book  in  the  Office,  &c.  with- 
out fhewing  for  what;  and  thereupon  the  Defendant  demurred,  and  the  Plaintiff  joined  in  De- 
murrer ;  it  was  infilled,  that  this  was  no  Entry  of  the  King's  Silver,  it  being  in  Paper,    and  all 

Dyer      Records  ought  to  be  in  Parchment ;  'tis  true,  if  a  *  Feme  fole  brings  a  Writ  of  Covenant  which  is 

H6'  taken  by    Dedimus,  (as  in  this  Cafe)  and   before  the  Return  of  the  Writ  fhe  marries,  the   Fine 

fhall  go  on  and   bind    her,    becaufe  the   Marriage  was  her  own  Aft ;  but  in   the  Principal  Cafe, 

the  Death  of  the  Tenant  in  Tail  was  by  the  Aft  of  God,   and  as  to   the  five  Years  palling  that 

fhall  not  hinder  where  the  Fine  it  felf  was  erroneous ;  and  of  this  Opinion  were  two  Judges,  and  fo 

was  the  Chief  Juftice ;  but   he  held,  that  the  Entry  of  the  King's  Silver  could  not  come  in  Que- 

flion ;  for  to  proceed  on  a  Fine  after  the  Death  of  the  Cognifor,  and  before  the  Return  of  the 

Writ,  is  Building  without  a  Foundation;  that  in  all  Fines   the  Writ  of  Covenant  is  the  Founda- 

Farmer'.i   t'on  '■>  tnat  where  the    King's  Silver  is  entered,   and  the  Fine  engroiTed,  the  Fine  is   good,  tho' 

Cafe.  one  of  the  Parties  die  ;  that  even    in   the  Principal  Cafe,   if  the  Tenant  in  Tail  had  not  died, 

the  King's  Silver  might  be  paid  ;  and  if  not,  yet  there  was  a  Compofition  for  it,  and  in  favour  of 

*  Dyer.     Common  *  Affurances,   it  fhall  be  prefumed  to  be  paid  ;  fo  Judgment  was,  that  the  Fine  fhall 

CarrelPi    be  reverfed  in  the  Whole.     2  Sid.  54,   02.  Row  verfus  Eveling. 

C"J''  22.  Writ  of  Error  to  reverfe  a  Fine,  and  one  of   the  Parties  to  the  Fine  was   omitted    in  the 

Writ  ;  whereupon  the  Plaintiff  in  Errror  moved  for  Leave  to  quafh  it;  but  it  was  denied,  becaufe 
the  Court  cannot  take  Notice  of  any  Thing  but  what  is  of  Record;  however  they  made  a  Rule, 
that  the  other  Side  fhould  (hew  Caufe,  why  the  Plaintiff  might  not  difcontinue,  tho'  Writs  of  Er- 
ror are  feldom  difcontinued.     5  Mod.  6j.  Winchurfi  verfus  Mafely 

23.  Upon  a  Writ  of  Error  in  B.  R.  to  reverfe  a  Fine  levied  in  C.  B.  the  Tranfcript  only,  and  not 
the  very  Record  of  the  Fine,  is  removed  ;  but  if  R.  R.  adjudge  it  erroneous,  then  a  Certiorari  goes 
to  the  Chirographer  to  certify  the  Fine  it  felf,  and  when  it  comes  up  'tis  actually  cancelled.  I  i>alk. 
341.  Fa^acharly  verfus  lialdo. 

24.  Upon  a  Writ  of  Error  in  B-  R.  to  reverfe  a  Fine  in  C.  B.  the  Fine  was  affirmed,  upon  which 
Affirmance  a  Writ  of  Error  coram  vobis  refiden  was  brought  in  B.  R.  it  was  objefted,  that  it 
would  not  lie,  becaufe  the  Tranfcript  only  of  the  Fine  was  removed,  like  Error  in  the  Exche- 
quer-Chamber, where  the  Tranfcript  only  goes  up,  and  if  the  Writ  abates,  a  Writ  of  Error  co- 
rant  vobis  refiden  doth  not  lie  ;  which  is  very  true  ;  but  the  Reafon  is,  becaufe  they  have  Autho- 
rity only  to  reverfe  or  affirm,  and  not  becaufe  they  have  only  a  Tranfcript  ;  adjudged,  that  the 
Writ  of  Error  coram  vobis  refiden'  would  lie.     1  Sulk.  3    7.  Winchurfl  verfus  Bellwood. 

25.  Adjudged,  that  B.  R.  will  not  reverfe  a  Fine  without  a  Sci.fa.  returned  againft  the  Terte- 
nants,  for  the  Conufees  are  but  nominal  Perfons ;  'tis  true,  this  is  not  itriftly  required  by  Law, 
but  'tis   the  Courfe  of  the  Court.     1  Salk.  330. 
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mi)tn  netj^ing  a  fine  mafees  a  forfeiture,  tuyere  not;  ana  totjevc  ttjc 

<£ntrv  fo?  fuel)  forfeiture  fc  gooo. 

I.  '"TpEnant  for  Life,  Remainder  in  Tail ;  the  Tenant  for  Life  levied  a.  fine  come  ceo,  to  the 
X  Ufe  of  himfelf  and  his  Heirs ;  adjudged,  this  was  a  Forfeiture;  afterwards  the' Tenant 
for  Life,  and  he  in  Remainder,  joined  in  a  Feoffment,  and  made  a  Letter  of  Attorney  to  make 
Livery;  adjudged,  this  was  a  Difcontinuance,  for  'tis  flrft  an  Entry  for  the  Forfeiture,  then  *tis  a 
Feoffment  of  him  in  Remainder;  and  laftly,  the  Confirmation  of  the  Tenant  for  Life.  Dyer  214 
Pafch.  \6Eliz,. 

2.  Husband  and  Wife,  Tenants  in  Tail,  had  ifTue  two  Sons,  and  they  made  a  Feoffment  in 
Fee  to  the  Ufe  of  the  Wife  for  Life,  and  after  her  Deceafe,  to  the  Ufe  of  the  Heirs  of  the  Body 
of  the  Husband  begotten,  Remainder  in  Fee  to  W.  R,  afterwards  the  Mother  and  her  youngeft 
Son  levied  a  Fine  with  Warranty  againft  her  and  her  Heirs,  and  the  Conufees  in  that  Fine,  ren- 
dered to  the  Son  an  Eftate  for  fixty  Tears,  rendring  Rent,  and  then  granted  the  Reverflon  to  the 
Mother  and  the  Heirs  of  her  Body,  of  the  Body  of  her  Husband  begotten,  Remainder  in  Fee  to 
W'  R-  the  eldeft  Son  entered,  the  Mother  died,  and  then  the  youngeft  Son  claimed  this  Leafe ; 
adjudged,  that  he  had  no  Title  to  it,  becaufe  by  the  Entry  of  his  elder  Brother,  as  for  a  For- 
feiture at  leaft  all  the  other  Eftates  are  avoided.     Hill.  2  Mar.  Dyer  m.  Coward's  Cafe. 

3.  Where  Tenant  for  Life,  of  full  Age,  and  he  in  Remainder  being  an  Infant,  levy  a  Fine, 
which  is  afterwards  reverfed  by  Reafon  of  the  Infancy,  in  fuch  Cafe  the  Infant  fhall  not  enter  for 
the  Forfeiture,  becaufe  he  affented  to  it  by  joining  in  the  Fine.  2  Leon.  108.  Pivott  verfus 
RuJfeB. 

4.  Tenant  for  Life  made  a  Leafe  of  Part  of  the  Lands,  to  hold  the  fame  at  Will,  and  being 
in  PoiTeifion  of  the  Reiidue,  he  levied  a  Fine  of  the  Whole,  with  Proclamations;  the  Leflof  en- 
tered for  the  Forfeiture,  on  the  Land  which  was  leafed  at  Will,  and  this  he  did  in  the  Name  of 
the  Whole,  and  adjudged  good  for  the  Whole ;  but  where  a  Difleifor  maketh  a  Leafe  of  Part, 
and  continueth  in  the  Poffeflion  of  the  reft,  and  the  DilTeifee  enters  on  that  which  is  in  his  PoiTcf- 
fion  in  the  Name  of  the  Whole,  that  Entry  is  not  good  for  that  Part  which  was  in  Leafe,  be- 
caufe the  Lefiee  was  in  it  by  Title  ;  but  in  the  other  Cafe,  where  the  Tenant  for  Life  leafeth 
Part  at  Will,  and  afterwards  levies  a  Fine,  that  is  a  Determination,  and  by  Confequence  the  Lef- 
fee  hath  no  Title  to  that  Part,  and  then  the  Entry  is  good  for  the  Whole.  1  Leon.  51.  Potter 
verfus  Stcddall. 

5.  Tenant  for  Life,  Remainder  for  Life,  he  in  Remainder  for  Life  levied  a  Fine  Sur  Cognifance 
de  droit  come  ceo,  as  if  he  had  a  Fee-fimple;  the  Conufee  brought  a  Quid  juris  clamat  a°ainft 
the  Tenant  for  Life,  who  not  appearing,  he  was  adjudged  to  attorn  to  the  Conufee;  adjudged, 
that  by  this  Attornment,  the  Tenant,  for  Life  had  not  forfeited  his  Eftate,  becaufe  it  was  by 
Compulfion  of  the  Court,  and  that  the  Remainder  for  Life  had  not  forfeited  his  Eftate,  by  Levy- 
ing the  Fine,  becaufe  it  was  no  Difcontinuance,  for  nothing  palled  but  what  he  might  law- 
fully pafs  ;  but  the  Chief  Juftice  and  another  Judge  were  of  a  contrary  Opinion  as  to  this 
Point,  for  that  the  Forfeiture  is  not  only  where  there  is  a  Difcontinuance,  but  where  the 
Party  doth  any  Aft  upon  Record,  in  order  to  difinherit  him  in  Reverfion.  Cro.  Eliz,.  751.  Holt 
verfus  Lyfter. 

6.  Agreeable  to  the  Opinion  of  the  Chief  Juftice,  &c.  was  this  Cafe,  (f.  Tenant  for  Life,  Re- 
mainder for  Life,  Remainder  in  Fee  to  one  braybrook,  he  in  Remainder  for  Life  comin<*  into  Pof- 
feffion  by  the  Death  of  the  Tenant  for  Life,  levied  a  Fine  fur  Cognifance  de  droit,  &c  adjudg- 
ed, that  by  this  Fine  of  the  Remainder-man  for  Life,  the  Remainder  in  Fee  was  not  touched  or 
difcontinued ;  yet  becaufe  he  had  done  as  much  as  he  could  in  order  to  difpofe  the  Fee-fimple 
by  the  Fine,  he  did  thereby  take  that  upon  him,  which  amounts  to  a  Forfeiture.  1  Leon.  46". 
BrnybrooliS  Cafe. 

7.  Tenant  for  Life,  Remainder  in  Fee,  the  Tenant  for  Life  made  a   Leafe  for   four  Years  in  Moor 
March,  20  Eliz,.  and  afterwards  granted  the  Lands  to  B.  G.  habendum  from  Midfummer  next  en-  4*v  sf- 
fuing,  fur  Life;  the  Leflee  for  four  Years  attorned,  and  after  the  Expiration  thereof  B.  G.  entered  Cro-E1,z« 
and  made  a  Leafe  at  Will,  and  the  Tenant  for  Life  levied  a  Fine  come  ceo  to  the  Leflee  at  Will;  45^ncj 
adjudged,    that  when  B  G.  entered   by  Colour  of  the   Grant  made  to   him  by   the   Tenant  for  2q.  S.C 
Life  ;  he  was  a  DifTeifor,  becaufe  an  Eftate  of  Freehold   was  granted  to   him  to  commence  in 
futuro,  which  is   contrary  to  the  Rules  of  Law,    for   an  Eftate  of  Freehold   cannot  commence 

in  futuro  ;  and  if  the  Fine  had  been  levied  to  him,  the  Remainder  Man  might  have  entered 
for  a  Forfeiture,  and  fo  he  may,  as  'tis  levied  to  the  Leffee  at  Will.  2  Rep.  <>s.  Buckleys 
Cafe. 

8.  Tenant  for  Life,    Remainder  in  Tail,  Remainder  in  Fee;   the  Tenant   for  Life  bargained  i  And. 
and  fold  the  Lands  to  one,  who,  before  the  Statute  14  Eliz,.  cap.  8.  fuffered  a  Common  Ileco-  **7« 
very,  in  which  the  Tenant  for  Life  was  vouched,  and  he  vouched  over  the  common  Vouchee,  4  ^Cs"c 
&c.  thereupon  he  in  Remainder  entered  for  a  Forfeiture;    and   adjudged  he  might,  becaufe  the    2'' 
Recovery  fuffered  by  the  Tenant  for  Life  made  a   Forfeiture  of  his  Eftate,    for   he  did  as 

5  R  %  much 


8&o  '  Fines. 

much    as  he  could  do,  to  difinheric  him  in   the  Remainder  in  Tail,     i  Rep.  Sir  William  Pel- 
ham's  Cafe. 

9.  Tenant  in  Tail,  upon  Condition,  that  if  he  or  any  of  his  Heirs  (hall  alien  or  discontinue 
the  Lands,  &c.  that  then  the  Donor  may  re-enter,  he  had  Iffue  two  Daughters,  and  died,  one 
of  the  Daughters  levied  a  fine  tome  ceo;  adjudged,  this  is  a  Forfeiture  of  their  Eftate,  and 
that  the  Donor  might  enter,  becaufe  both  of  them  are  as  but  one  Heir.     1  Leon.  292. 

10.  The  Father  having  two  Sons,  made  a  Feoffment  in  Fee  to  the  Ufe  of  himfelf  for  Life,  af- 
terwards to  the  Ufe  of  his  youngejl  Son  for  Life,    Remainder  to  the  firft  Son  of  his  youngejl  Sont 

'who  /ho  it  Id  have  1/Jue  Male  of  his  Body,  and  to  his  Heirs  for  ever;  Remainder  in  like  Manner  to 
the  Daughter,  Remainder  for  Want  of  fuch  Iffue  to  the  right  Heirs  of  the  younger  Son  for  ever ; 
the  Father  died,  the  eldeft  Son  had  Iffue  a  Son  and  died;  the  youngefl  Son  had  likewife  Iffue  a  Son, 
who  died  without  Iffue,  and  then  his  Father  levied  a  Fine  of  the  Lands,  and  the  Son  of  his  elder 
Brother  entered  on  the  Conufees  for  a  Forfeiture;  adjudged,  that  this  Remainder  to  the  firft  Son 
of  the  youngt/i  Son,  who  jhould  have  iffue  Male,  is  a  contingent  Remainder,  and  the  Remainder 
to  the  right  Hens  of  the  youngeft  Son  vefted  in  him,  therefore  his  Levying  the  Fine  was  no  Caufe 
of  Forfeiture.  '  Pa/ch.  7  Car.  Cro.Car.  265.  Brereton  verfus  Nicholls. 
T.  Tones  II.  In  a  Special  Verdiftin  Ejectment,  the  Cafe  was,  Tenant  for  Life,  Remainder  for  Life;  the 
65'  Tenant  for  Life  levied  a  Fine  to  him  in  Remainder  for  Life,  and  to  his  Heirs,  and  this  was  Sur 

Cognifance  de  droit,  &c.  adjudged,  that  both  their  Efhtes  are  forfeited,  the  Tenant  for  Life  by 
Levying  the  Fine,  and  the  Remainder  for  Life  by  accepting  it.     2  Lev.  202.  Smith  verfus  Abell. 

(E) 

(HHfeere  tlje  ^leeDtng  a  fine  ®aii  be  gooD,  toljere  not. 

,  •  Tp  R  R  O  R   to  reverfe  a  Fine,  brought  by  one  as  Coufin  and  Heir  of  the  Conufor,  and  a 
Scire  facias  ad  aiidiend'  Errores,  and  did  not  /hew  in  either  of  the  faid  Writs,  how  he 


was  Coufin  and  Heir,  and  this  was  pleaded  in  Abatement  of  the  Writ ;  but  adjudged  well  enough 
without  {hewing  it,  for  the  Scire  facia!  is  only  a  Commiflton  to  hear  Errors,  and  needs  no  fuch 
Certainty,  and  the  Writ  of  Error  is  founded  upon  it,  and  therefore  'tis  not  neceflary  to  fhew  the 
Title  in  that  Writ.     2  Cro.  160.  Champernoon  verfus  Godolphin. 

■>.  Writ  of  Error  to  reverfe  a  Fine  levied  by  his  Anceftor,  of  twenty  Acres  of  Land;  the  De- 
fendant pleaded,  that  the  Plaintiff,  after  the  Death  of  his  Anceftor,  did  diffeife  him  of  the  Land, 
and  being  in  Poffeflion  by  Diffeifin,  made  a  Feoffment  thereof  to  B.  G.  the  Plaintiff  replied,  that 
he  did  emer  upon  the  Defendant,  Abfque  hoc,  that  he  made  a  Feoffment  to  B.  G.  and  upon  this 
they  were  at  iffue ;  and  the  Jury  found,  that  the  Fine  was  levied  of  twenty  Acres,  and  that  the  Plain- 
tiff was  in  Poffeflion  of  the  Whole  by  Diffeifin,  and  being  Co  poffeffed,  made  a  Feoffment  of  fix 
Acres,  Part  thereof  to  B.  G.  adjudged,  that  this  Feoffment  was  only  a  Bar  to  the  Reverfal  of  the 
Fine  as  to  the  fix  Acres;  and  that  ic  might  be  reverfed  as  to  the  Refidue,  for  Error.  Owen  21. 
Wright  verfus  "The  Mayor  of  Wickham.  Moor  413.  S.  C.    Antea  (C)  18.  S.  C. 

3.  Formedon  in  Defender  was  brought  by  the  Iffue  in  Tail ;  the  Tenant  pleaded  in  Bar,  and 
confeffed  the  Eftate-tail,  but  faid,  that  before  the  Death  of  the  Tenant  in  Tail,  B.  G.  was  feifed 
of  the  Lands  in  Fee,  and  levied  a  Fine  to  him  with  Proclamations,  and  the  five  Years  were  paffed 
without  Entry  or  Claim ;  it  was  adjudged,  that  upon  this  Plea  it  fball  be  intended,  that  B.  G.  was 
in  by  Diffeifin,  and  being  fo  in  Poffeflion,  levied  the  Fine,  which  fhall  be  a  good  Bar  to  the 
Iffue.     18  Car.  March  Rep.  Taylor's  Cafe. 

4.  The  Iffue  in  Tail  being  Privy,  as  Heir  to  his  Anceftor,  who  levied  a  Fine,  is  eftopped  by 
the  Statute  27  Ed.  1.  (which  took  away  Exceptions  againft  Fines  levied)  to  plead,  that  partes 
finis  nihil  habuerunt ; .  and  by  the  Statute  4  H.  7.  he  cannot  make  any  fuch  Averment. 
3  Rep.  88. 

5.  By  the  Statute  1  R.  3.  "'tis  enabled,  That  all  Conveyances  made  by  Cefiui  que  Ufe  fhall  be 
good  againlt  him  and  his  Heirs  ;  now,  fince  this  Statute,  Fines  levied  by  Cefiui  que  Ufe  are  as 
good  and  effectual  as  if  levied  of  immediate  Poffeflions  and  Seifins ;  and  by  the  Statute  32  -HI  8. 
cap.  36.  Fines  levied  by  Tenants  in  Tail  of  a  Poffeflion,  Reverfion  or  Ufe,  (hall  be  a  good  Bar  to 
the  Entail;  now,  by  the  Statute  4  H  7.  cap.  24.  which  tells  us,  who  fhall  be  concluded  by  a  Fine 
levied  ;  there  is  a  Saving  to  that  Perfon  who  is  not  Party  or  Privy  to  the  Fine,  and  that  he  may 
plead  to  avoid  it,  that  none  of  the  Parties,  nor  any  to  their  Ufe,  had  any  Thing  in  the  Land  at 
the  Time  of  the  Fine  levied,  and  this  proves,  that  the  antient  Form  in  Pleading  a  Fine  was, 
Qnidam  finis  fe  levavit,  without  alledging  a  Seifin  in  Fee  in  the  Cognifor.  See  2  Lutw.  1608. 
in  Walters  and  Hodges's  Cafe. 


(F)  <®t 


ines,  *       S6i 


(F) 


flDf  fintft  fur  concefllt. 

I.  'TpEnant  for  Lite,  Remainder  in  Tail,  he  in  Remainder  levied  a  Fine  to  the  Tenant  for  Life, 
1  and  to  her  Husband  fur  concefjtt  tenementa,  &c.  to  him  and  his  Wife,  for  the  Life  of  the 
Jl'ife,  and  after  Proclamations  made,  the  Conufor  died;  adjudged,  this  Fine  was  no  Difcontinu- 
ance  to  bar  the  Eftate-tail,  but  only  during  the  Life  of  the  Tenant  for  Life;  and  after  that  is  de- 
termined, the  Eftate-tail  is  neither  barred  or  altered.  2  Cro.  40.  The  Earl  of  Rutland's  Cafe. 
Moor  747.  S.  C.  By  the  Name  of  the  Lord  Rojje  verfus  The  Earl  of  Rutland. 

2.  In  a  Special  VerdicT:  in  Ejectment,  the  Cafe  was,  the  Husband  being  feifed  in  Right  of  his  iMod. 
Wife,  of  a  Reverfion  in  Fee  expectant  upon  the  Determination  of  a  Term  for  Years,  fettled  the  109- 
Tenements  to  the  Ufe  of  his  Wife  Bridget,  for  Life,  Remainder  to  Francis  Leigh,  an  Infant,  and  T-Jones 
Elizabeth   his  Wife,  and  the  Heirs  of  Francis  and  Elizabeth  to   be  begotten,    Remainder  to  the 
Husband  for  Life,  Remainder  to  the  right  Heirs  of  his  Wife  Bridget ;   afterwards  the  Husband 
and  Bridget  his  Wife,    by  Fine  fur  concejfit,  did  grant  the  faid  Tenements  &  totum  &  quicquid 
habent  therein,  ad  terminum  Vita  ipforum  WiUielmi  (the  Husband)  &  Bridgitta  &  eorum  diutius 
Viventis,  &c.  with  Warranty,  and  this  was  in  Truft  for  the  Purchafer  of  the  Inheritance;  the 
Leffee  for  Years  attorned,    and  afterwards,  in  the  fame  Term,  the  Father  of  Francis  Leigh,  and 
William  and  Bridget  his  Wife  levied  a  Fine  fur  cognifance  de  droit  to  the  Earl  of  Salisbury  the 
Purcbafer  ;    this  Warranty  of  the  Father  defcended  on  Thomas  Leigh,  who  was  the  Son  and  Heir 
of  Francis,  who  was  Son  and  Heir  of  him  who  entered  into  this   Warranty ;    and    the  Queftion 
was,  whether  he  was  barred  by  it ;  and  this  depended  upon  the  Operation  of  the  Fine  fur  ceneef- 
fit  •  for  if  it  enured  as  a  Grant  of  the  Eftate  in  PoiTeiTion  of  William  the  Husband  and  Bridget  his 


in  Tail,  and  fo  'tis  not  barred  by  the  Warranty  :  The  Court  inclined,  that  it  pafled  the  whole 
Eftate  of  William  and  Bridget  in  Pofleflion,  and  not  by  Fractions.  2  Lev.  1 1 54.  Piggot  verfus 
Lord  Salisbury. 

(G) 
£>f  jftnejS  fur  Cognifance  de  droit,  toftat  jjafTCiS  bp  tijem,  Utfjat  not ;  ana  cf 

jtanDg  in  fefcerai  $tll& 

I.  TN  every  Fine  there  are  five  Parts :  ff.  The  Original  Writ,  for  there  muft  be  an  Original  Writ 
J.  on  every  Fine.  (2.)  There  muft  be  a  Licence  to  a  agree,  upon  which  a  Fine  is  due  to  the 
King,  and  that  is  called  the  King's  Silver,  which  muft  be  entered  on  the  Writ  of  Covenant,  &c. 
(3.)  The  Concord  it  felf,  which  is  the  Foundation  of  the  Fine;  and  if  upon  that  the  King's  Silver 
is  entered,  and  the  Conufor  fhould  die  before  the  Fine  paiTeth  the  other  Offices,  'tis  ftill  a  good 
Fine.  (4.)  The  Note  of  the  Fine,  which  is  often  taken  for  the  Concord,  but  is  only  an  Abftradt 
out  of  the  original  Writ  and  Concord,  which  remains  with  the  Chirographer.  (5.)  There  is  the 
Foot  of  the  Fine,  which  includes  the  whole  Fine,  as  the  Day,  Place,  and  before  whom  the  Fine 
was  acknowledged,  and  this  is  contained  in  the  Indentures  of  the  Fine,  which,  when  delivered, 
then  the  Fine  is  faid  to  be  engrofTed,  and  not  before.     5  Rep.  Tey's  Cafe. 

2.  Leflee  for  Years  died  Inteftate,  and  afterwards  a  Fine  with  Proclamations  was  levied  of  the 
Lands  held  by  this  Leafe,  and  the  Conufee,  and  thofe  claiming  under,  enjoyed  it  under  this  Fine 
above  fifty  Years;  and  then  he  who  had  the  Right  of  Adminiftration  to  the  firft  Leffee,  fuppo- 
fing  that  the  Term  for  Years  was  not  bound  by  this  Fine,  becaufe  it  was  not  a  Freehold  or  In- 
heritance, and  by  Confequence  not  within  the  Statute  4  H.  7.  took  out  Adminiftration  ;  and 
two  of  the  Judges  held,  that  he  had  a  good  Title,  but  one  of  them  afterwards  altered  his  Opi- 
nion; and  he,  with  the  Chief  Jufiice  Anderfon  held,  that  the  Statute  did  extend  to  bind  the 
Right  of  a  Term  for  Years,  if  the  LcfTee  was  in  Pofreftion  before  the  Fine  levied.  GolJf.  171. 
Coot  verfus  Atkinfon. 

3.  B.  G.  who  was  a  Debtor  to  the  Queen,  covenanted  to  convey  Lands  to  the  Lord  Treafurer* 
&c.  to  the  Ufe  of  the  faid  B.G.  and  his  Heirs,  until  Default  of  Payment,  &c.  and  after  fuch  De- 
fault to  the  Ufe  of  the  Queen,  her  Heirs  and  SuccefTors,  until  the  Debt  fhould  be  paid  out  of  the 
Profits,  &c.  and  after  the  Debt  paid,  then  to  the  faid  B  G.  his  Heirs  and  Aifigns  for  ever,  and 
he  levied  a  Fine  to  the  aforefaid  Ufes,  and  afterwards  he  bargained  and  fold  the>  Lands  to  an- 
other ;  the  Debt  was  not  paid  ;  the  Queen  feifed  the  Lands,  and  granted  them  to  R.  W.  qunufqne, 
the  Debt  fhould  be  paid,  and  afterwards  it  was  paid  by  Perception  of  the  Profits;  adjudged,  that 
hotwithftanding  the  Bargain  and  Sale  made  by  B.  G.  he  fhould  have  his  Lands  again,  becaufe  at 
that  very  Time  when  he  made  it,  he  had  an  Eftate,  but  it  was  determinable  upon  Non-payment 
of  the  Debt,  and  after  the  Debt  paid,  then  a  new  Eftate  was  limited  to  him,  (viz,.)  an  abfolute 

Fee- 


\V.  Jones 
Joo. 

Cro.  Car. 
269,  276. 
S.  C. 


8fo Fines. 

Fee-fimple  to  hirti  and  his  Heirs;  fo  that  by  the  Bargain  and  Salt-,  the  determinable  Fee-fimple 
palled,  and  the  abfolute  Fee  could  not,  becaufe  it  was  not  then  in  Being,  for  that  was  to  arife  up- 
on the  Payment  of  the  Debt,  which  was  not  paid  at  the  Time  of  the  Bargain  and  Sale;  but  if  the 
Conveyance  had  been  by  Fine  or  Feoffment  inftead  of  the  Bargain  and  Sale,  then  this  Pofjibilny 
of  an  abfolute  Fee  had  paffed  to  the  Vendee  by  the  forcible  Operation  of  fuch  Conveyances.  Mich. 

28  Eliz,.  1  Leon.  23. 

4.  Tenant  in  Tail  of  Lands  called  Efions,  levied  a  Fine  of  Lands  in  Eftlington  and  Ejlon, 
whereas  the  Lands  called  Eftons  lay  in  another  Parijh ;  adjudged,  that  the  Lands  called  Ejtons 
did  pafs,  tho'  the  Parijh  in  which  they  lay  was  not  named,  becaufe  this  being  an  amicable  Aflu- 
rance,  would  pafs  Lands  in  a  Lieu  conns.     Godbolt  440.  Evely  verfus  Efton. 

5.  There  were  two  Towns  A.  and  B.  in  one  Parijh,  like  wife  called  B.  a  Fine  was  levied  of 
Lands  in  B.  not  diftinguifhing  the  Town  of  B.  from  the  Parijh  of  B.  and  whether  the  Lands  in  A. 
fhould  pafs,  was  the  Queftion  ;  adjudged  they  fhould  not,  for  both  A.  and  B.  were  diftinct  Towns, 
and  tho'  the  Parijh  of  B.  might  comprehend  both,  yet  the  Lands  in  A.  fhall  not  be  comprifed  in 
the  Fine  levied  of  Lands  in  B.  generally,  unlefs  A.  had  been"  an  Hamlet  of  B.  and  the  Fine  had 
been  levied  of  Lands  in  the  Parijh  of  B.  and  then  the  Lands  in  both  the  Towns  had  palled,  2 
Cro.  1  20.  Storke  verfus  Fox.     See  Recovery.  (E)  4. 

6.  In  Trelpafs,  the  Queftion  was,  whether  a  Fine  fur  Cognifance,  &c.  could  be  levied  of  a 
*SeeJtc~  CloJ'e  by  a  Lieu  conus  in  a  Town,  without  mentioning  the  Town,  *  Vill,  or  Hamlet  where  it  lies; 
covery.  ancj  adjud°ed,  that  it  might,  becaufe  'tis  but  an  amicable  Agreement  between  the  Parties.  2  Cro. 
(A)  v       574.  Monk  verfus  Butler. 

7.  Where  the  Cognifor  is  to  pafs  the  Manor  of  D.  to  B.  the  Cognifee,  by  a  Fine  executory, 
and  he  levy  a  Fine  to  him  by  the  Name  of  the  Manor  of  D.  and  of  fo  many  Acres  of  Land  in 
Dale  and  Sale,  being  the  Towns  in  which  the  Manor  lieth,  and  afterwards  the  Cognifor  pur- 
chafeth  other  Lands  in  thefe  Towns,  the  Fine  (hall  not  be  executed  of  the  new  purchafed 
Lands,  but  fhall  extend  only  to  thefe  Lands  which  he  had  an  Intent  and  Power  to  pafs.  Poph. 
104.  Reliefs  Cafe. 

8.  Leafe  for  Years,  to  commence  after  the  End  or  Determination  of  a  former  Leafe  then  in 
Bein°  ;  the  firft  Leaie  ended,  the  fecond  LelTee  did  not  enter,  but  he  in  Reverfion  did,  and  after- 
wards levied  a  Fine  with  Proclamations,  and  the  five  Years  paffed  without  Entry  or  Claim  of  the 
feeond  LeiTee  ;  adjudged,  that  he  was  barred  now  by  the  Fine,  and  bound  by  the  Statute  4  H.  7. 
for  that  Statute  mentions  Interefts  to  be  barred  by  Fines,  and  the  Leflee  in  the  principal  Cafe  had 
an  Intereft  in  the  Lands.     5  Rep.  123.  Saffins  Cafe. 

9.  The  Bargainor  by  Deed  of  Bargain  and  Sale,  conveyed  the  Reverfion  of  certain  Lands  in 
Whitchurch  and  Goring,  to  one  Libb  and  his  Heirs,  after  a  Term  for  Years  then  in  Being,  and 
before  the  Inrolment  he  levied  a  Fine  of  the  fame  Lands,  to  the  fame  Libb  and  his  Heirs;  and 
after  the  Fine  was  levied,  the  Deed  of  Bargain  and  Sale  was  enrolled,  purfuant  to  the  Statute 
within  the  fix  Months ;  adjudged,  that  tho'  the  Deed  was  delivered  before  the  Fine  was  levied, 
yet  Libb  the  Conufee  fhall  be  in  by  the  Fine,  and  not  by  the  Deed,  becaufe  the  Fee-fimple  pafled 
to  him  by  the  Fine,  and  fhall  not  afterwards  be  devefted  out  of  him  by  the  Enrolment,  fince  it 
was  abfolutely  efhblifhed  in  him  by  the  Fine;  'tis  true,  the  Inrolment  fhall  relate  to  the  Delivery 
of  the  Deed,  but  that  is  to  prevent  and  protect  the  Eftate  from  all  intermediate  Incumbrances, 
but  never  to  devefi  any  Eftate  lawfully  fettled  in  the  Bargainee  before  that  Time.  4  Rep.  70. 
Hinders  Cafe. 

10.  Leflee  for  Years  affigned  over  his  Leafe  to  another  in  Trufi  for  himfelf,  and  afterwards 
purchafed  the  Inheritance  ;  then  he  levied  a  Fine  with  Proclamations,  and  the  Truftee  did  not 
claim  the  Leafe  within  five  Years;  adjudged,  that  by  this  Fine  and  Nonclaim,  the  Intereft  of  the 
Leflee  was  barred,  tho'  he  had  the  Poffeffion  only  under  the  Truftee,  for  the  Truft  is  included  in 
the  Fine.     Cro.  Car.  77.  Ifliam  verfus  Morrice. 

1 1.  Tenant  for  Life,  Reverfion  in  Fee  to  an  Ideot,  whofe  Uncle  levied  a  Fine,  with  Proclama- 
tions, and  having  Iflue  R.  who  had  Iflue  B.  S  he  died,   and  afterwards  the   Ideot  died  without 

y^°nCS  Iflue,  and  then  B.  G.  entered  as  Heir  to  him  ;  it  was  adjudged  that  he  might,  and  that  he  was 
not  barred  by  this  Fine  of  his  Grandfather;  for  tho'  there  was  a  Neceffity  of  naming  him  in 
deriving  the  Defcent  of  the  Inheritance  to  B.  G.  his  Grandfon,  who  was  Son  and  Heir  of  R. 
who  was  Son  and  Heir  of  the  Grandfather,  who  was  Uncle  and  Heir  of  the  Ideot,  who  was 
laft  feifed  of  the  Inheritance;  yet  this  was  not  a  naming  him  by  Way  of  a  Title,  but  by  Way  of 
Pedigree,  for  he  made  no  Claim  from  him,  but  from  the  Ideot  who  was  laft  feifed,  &c.  Cro. 
Car.  514.  Edwards  verfus  Rogers. 

12.  Tenant  for  Life,  Remainder  to  the  Heirs  Males  of  his  Body,  Reverfion  in  Fee  to  the  elder 
Brother  of  the  Tenant  for  Life;  he  levied  a  Fine  with  Warranty  to  B.G.  and  afterwards  died 
without  Iffue  Male,  leaving  Iffue  only  one  Daughter,  then  the  elder  Brother  died  without  Iflue  ; 
adjudged,  that  this  Fine  and  Warranty  fhall  make  a  Difcontinuance  of  the  Fee,  and  deveft  him  in 
the  Reverfion  of  it  in  whom  it  was  placed,  and  gain  a  new  Eftate  and  Fee  to  the  Cognifor,  upon 
which  the  Fin'e  and  Warranty  fhall  enure,  and  by  Confequence  bar  the  Daughter  ;  for  the  Warran- 
ty did  not  immediately  defcend  upon  her,  but  upon  the  elder  Brother,  who  had  the  Right  in  Re- 
verfion ;  yet  when  he  died  without  Iflue,  it  then  defcended  on  her  as  Heir  to  her  Uncle,  and  by 
Confequence  fhe  is  barred  by  the  Fine.     Cro.  Car.  in.  Salvin  verfus  Clerke. 
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1  3.  Tenant  for  Life,  Remainder  for  Life  to  his  Brother,  Remainder  in  Tail  to  their  Nephew ; 
the  two  Brothers  intending  to  bar  this  Entail  to  their  Nephew,  one  of  them,  who  was  the  Te- 
nant for  Life,  made  a  Leafe  for  Years  of  the  Lands,  and  agreed  with  the  Lellee,  that  he  fhould 
make  a  Feoffment,  who  did  it  accordingly  ;  afterwards  both  the  Brothers  releafed  to  the  Feoffee 
with  Warranty,  both  which  Warranties  defcended  upon  their  Nephew,  who  was  their  Heir,  and 
a!fo  the  Remainder  Man  in  Tail;  but  adjudged,  that  both  the  Warranties  commenced  by  Dif- 
feifin,  becaufe  the  Feoffment  was  made  by  Covin  ;  then  it  was  moved,  that  if  the  Nephew,  not 
knowing  of  this  Diffeifin.  had  levied  a  Fine  to  a  Stranger,  whether  that  fhould  bar  his  Right, 
and  enure  to  the  Benefit  of  the  DifTeifor  ;  and  adjudged,  that  it  fhould  not,  but  it  fhould  enure 
to  the  Benefit  of  the  Cognifor,  that  is,  to  his  own  Benefit;  for  otherwife  a  Diffeifin  being  made 
in  a  Secret  Manner,  might  be  a  Means  to  difinherit  any  one  who  fhould  levy  a  Fine  for  the  Be- 
nefit of  himfelf,  or  of  his  Wife  and  Children.     Cro.  Car.  347.  Fitzherbert  verfus  Fitz,berbert. 

14.  Husband  and  Wife  feifed  of  a  Rent-Charge  in  Fee,  in  Right  of  the  Wife,  levied  a  Fine  of 
it  to  two  Conufees,  and  to  the  Heirs  of  one  of  them,  to  the  Ufe  of  both  of  them,  and  their  Heirs 
for  ever  ;  adjudged,  that  they  were  Jointenants  of  the  Rent,  for  otherwife  there  would  be  a 
Fraction  of  the  Eftate,  (viz,.)  one  would  be  in  by  the  Common  Law,  and  the  other  by  the  Sta- 
tute of  Ufes.     Hutt.  112.  Pamell  verfus  Bridges. 

15.  In  a  Special  Verdict  in  Eje&ment  the  Cafe  was,  there  is  a  Parijh  called  Ribton,  and  a  Vill 
called  Ribton,  but  not  co-extinfive  with  the  Parijh;  Tenant  in  Tail  bargained  and  fold  his 
Lands  in  tbe  Parijh,  but  out  of  the  Vill,  and  covenanted  to  levy  a  Fine,  and  fuffer  a  Recovery  to 
the  Ufes  in  the  Deed  of  the  Lands  in  tbe  Parijh,  which  was  afterwards  fuffered  of  the  Lands  in 
Ribton,  and  the  Queftion  was,  whether  the  Lands  in  the  Parijh  did  pafs  or  not ;  it  was  argued, 
that  it  did  not,  becaufe  where  a  Place  is  named  in  a  Recovery  (as  in  this  Cafe  Ribton  was  named) 
it  fhall  be  intended  a  Vill,  and  tho'  it  appears  by  this  Deed,  that  the  Lands  in  the  Parijh  fhould 
pafs,  yet  that  Intention  fball  not  carry  the  Words  farther  than  they  are  contained  in  the  Record  ; 
and  tho'  the  Deed,  the  Fine  and  Recovery  make  but  one  Conveyance,  yet  each  has  its  feveral 
Effect;  but  adjudged,  that  iince  Common  Recoveries  are  become  the  Common  AfTurances  of 
Men's  Eftates,  they  fhall  have  a  favourable  Conftru&ion  ;  but  this  Cafe  was  the  ftronger,  becaufe 
the  Jury  found,  that  the  Tenant  in  Tail  had  no  Lands  in  the  Vill,  therefore  this  Recovery  would 
be  void,  if  it  did  not  pafs  the  Lands  in  the  Parifh.  2  Vent.  21.  Sir  John  Otway'sCaCe.  1  Mod. 
78.     I  Vent.  143.  S.  P.     2  Mod.  333.     See  2  Cro.  120.  Storke  verfus  Fox. 

id.  In  a  Special  Verdift  inEjcttment  the  Cafe  was,  Tenant   in  Tail  of  Lands   in  Shrewsbury  1  Mod. 
and  Cotton,  which  faid  Cotton  was   within  the  Liberty  of  Shrewsbury,  fuffers  a  Common  Reco-  *o6.  By 
very  of  all  his  Lands  within  the  Liberty  of  Shrewsbury,  and  whether  the  Lands  in  Cotton,  which  the      "' 
was  a  diftinci  Vill,   but  within  the  Liberty,  &c.  fhall  pafs,  was  the  Queftion  ;  it  was  admitted  they  ^  \Vaite» 
would  pafs  in  a  Fine,  but  not  in  a  Recovery,  becaufe  there  more  Precifenefs  is  required  ;  befides 
there  is  no  Pracipe  to  recover  Lands  in    a  Liberty  :  Sed  per  Curiam,   there   is  no  Difference  as  to 
this  Matter  between  a  Fine  and  Recovery,  they  are  both  Common  Aifurances,  and  both  may  be 
of  Lands  in  a  Lteu  conus.     2  Mod.  47.  Leva  verfus  Hofier. 

(H) 

S$)i  iJftttCg  fur  Grant  anD  Render. 

I.    \     Fine  was  levied  of  an  Advowfon  fur  Cognfance  de  droit  tantum,  with  a  Grant  and  Render 
j[\.  of  the  next  Prefentation  to  the  Conufor,  and  of  the  fecond  Prefentation  to  the  Conufee, 
and  fo  to  prefent  by  Turns;  and  this  was  held  good.     9  Eliz,.  Dyer  259. 

2.  Afjife  for  a  Rent-Charge,  in  which  the  Cafe  was  thus,  (viz,.)  Husband  and  Wife  were  feifed 
of  two  Manors,  and  they  by  Fine  conveyed  the  fame  (inter  alia)  to  the  Conufee,  by  the  Name 
of  two  Manors,  &c.  and  he  by  the  fame  Fine  rendered  back  to  them  an  yearly  Rent  of  50  /.  and 
to  the  Heirs  of  the  Wife,  and  alfo  rendered  the  two  Manors  to  them  for  their  Lives,  Remainder 
over  in  Tail;  the  Husband  and  Wife  died,  the  Rent  defcended  to  the  Plaintiff  as  Son  and  Heir 
of  the  Wife,  and  he  had  Judgment  in  the  Affife;  and  upon  a  Writ  of  Error  brought,  the  Error 
ailigned  was,  that  the  Fine  was  pleaded  of  the  two  Manors  (inter  aha)  by  which  it  may  be  rea- 
fonably  intended,  that  other  Lands  paffed  befides  the  Manors,  and  therefore  the  Afffe  brought 
againft  him  alone,  who  was  Tenant  of  the  Manors,  is  not  good,  becaufe  all  the  Tenants  of 
the  Lands  ought  to  be  named  ;  this  was  adjudged  a  material  Exception  5  the  fecond  Error  was 
that  the  Grant  of  the  Rent  was  void,  becaufe  the  Land  was  granted  at  the  fame  Time,  and  to 
the  fame  Perfon,  and  the  Grantee  cannot  have  both ;  but  as  to  this  it  was  adjudged,  that  the 
Law  fhall  marfhal  it  fo  as  to  make  the  Grant  of  both  to  be  good;  for  in  the  firft  Place  the 
Rent  fhall  pafs,  and  then  ic  fhall  be  as  a  Purchafe  of  the  Remainder  of  the  Land  in  Fee,  which 
fhall  not  extinguifh  the  Rent.     Cro.  Eliz,.  226.  Gavnon  verfus  IVefton. 

3.  In  Replevin,  the  Cafe  was,  B.  and  G.  levied  a  Fine  of  the   Place  where,  &c.fur  Cognifar.ce  Modr 

de  droit  come  ceo,  and  the  Conufee  by  the  fame  Fine  rendered  back  the  Lands  to  B.  in  Tail,  re-  575  s-  C 
ferving  a-  *  Rent  to  himfelf;  and  alfo,  that  if  the  Tenant  in  Tail  fhould  die  without  IfTue,  then  ^h,s  , 
the  Lands  fhould  remain  to  G.  the  other  Conufor  in  Fee ;  afterwards  B.  the  Tenant  in  Tail  died    0^e^r. 

red  by  Fwe  levied  by  tbe  Tenant  in  Tail,  but  remains  as  a  collateral  Charge  en  the  Land  dijhainahlt  of  Common  Right,  x 
Lev.  30. 

I  With- 
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without  IfTue  ;  it  was  a  Queftion,  whether  the  Rent  and  the  Reverfion  paded,  it  being  by  one 
Fine  ;  and  adjudged,  that  both  did  pafs,  and  that  it  fhould  enure  as  feveral  Fines;  but  where  a 
Gift  is  made  in  Tail,  rmdring  Rent  to  the  Donor,  the  Remainder  over  in  Fee,  this  being  a 
Deed,  is  a  good  Refervation  of  the  Rent,  and  the  Remainder  only,  without  the  Rent,  fhali  go 
to  him  to  whom  'tis  limited  over.     Cro.  Eliz,.  727.  White  verfus  Geri/b. 

4.  Husband  and  Wife  levied  a  Fine  to  the  Conufee,  who  by  the  fame  Fine  granted  and  ren- 
dered to  them,  and  to  the  Heirs  of  the  Husband,  and  rendered  other  Part  of  the  Lands  to  the 
Wife  in  Tail,  Remainder  over  ;  now  there  being  a  plain  Variance  in  this  Cafe,  for  after  the  whole 
was  rendered  to  the  Husband  in  Fee,  then  Part  to  the  Wife  in  'Tail;  the  Heir  of  the  Huf- 
band  brought  a  Writ  of  Error,  and  afligned  this  Variance  for  Error  ;  but  adjudged,  that  there  is 
no  Occaiion  of  a  precife  Form,  in  a  Render  upon  a  Fine,  becaufe  'tis  only  an  amicable  Affurance 
upon  Record,     j  Rep.  38.  ley's  Cafe. 

5.  Adjudged,  that  where  the  King  is  Tenant  in  Tail  by  the  Gift  of  any  of  his  Anceftors,  being 
Subjects,  he  may  upon  a  Fine  by  Grant  and  Render,  bar  the  Eftate-Tail  ;  but  in  fuch  Cafe  it  would 
be  neceffary  for  the  Conufee  to  have  likewife  a  Grant  from  the  King  by  exprefs  Words,  to  enter 
upon  the  Lands,  becaufe  the  Fine  upon  a  Grant  and  Render,  being  only  Executory,  it  may  be 
a  Queftion,  whether  the  Conufee  may  enter  upon  the  PolTeflions  of  the  King,  without  fuch  a 
Grant.     7  Rep-  32.  Cafe  of  Fine  levied  by  the    King. 

6.  In  Replevin  the  Cafe  upon  the  Pleadings  was,  a  Feoffment  was  made,  rendring  3  /.  per  Ann 
Rent,  with  a  Claufe  of  Dijlrefs,  and  the  Feoffor  covenanted  to  make  a  farther  Affurance  of  the 
Land;  afterwards  he  levied  a  Fine  to  the  Feoffee,  with  a  Render  of  3  /.  Rent;  adjudged,  that 
he  might  avow  for  the  old  Rent  upon  the  Feoffment,  notwithftanding  the  Fine  ;  and  that  the 
Render  is  not  a  Grant  of  a  new  Rent,  but  a  Confirmation  of  the  old.  Moor  298.  Sherrot  verfus 
Holloway. 

7.  A  Fine  upon  a  Grant  and  Render  was  levied  in  the  Reign  of  Ed.  4.  and  a  Sci.fa.  brought, 
and  Judgment  given,  and  a  Writ  of  Seifm  awarded,  but  not  executed ;  afterwards  another  Fine 
fur  Cognifance   de  droit  come  ceo  was  levied  of  the  fame  Lands,  and   five  Years  paffed,  and  the 

Writ  of  Seifin  of  the  firft  Fine  being  not  executed,  another  Sci.  fa.  was  now  brought  to  execute 
it ;  to  which  Sci.fa.  the  Fine  fur  Cognifance  de  droit  was  pleaded  in  Bar  ;  and  the  Queftion  was, 
whether  it  fhould  bar  it,  or  not ;  it  was  infilled,  that  it  fhould  not,  becaufe  the  firft  Fine  was 
Executory,  and  in  Cuftodia  Legis,  by  which 'tis  preferved,  and  aFine^r  Cognifance  cannot  af- 
feft  a  Thing  executory;  for  the  Eftate  ought  to  be  turned  into  a  Right,  otherwife  it  cannot  be  bar- 
red by  fuch  Fine ;  but  the  Eftate  of  him  in  this  firft  Fine  is  not  turned  into  a  Right  by  the  fecond 
Fine,  and  by  Confequence  not  barred  ;  befides,  the  Statute  4  H.  7.  is  a  general  Law,  and  in  the 
affirmative,  and  therefore  fhall  not  take  away  the  Statute  of  W-  2.  which  gives  the  Sci.fa.  but 
the  Court  inclined,  that  the  fecond  Fine,  and  five  Years  palling,  was  a  Bar  to  the  firft  Fine  not 
being  executed.     Pafch.  18  Car.  March  194.  Apfley  verfus  Bois. 

8.  W.  H.  was  feifed  in  Fee,  as  Heir  on  the  Part  of  his  Mother,  and  he  and  his  Wife  levied  a 
Fine  to  W.  R.  and  L.  R.  with  Warranty,  and  they  by  the  fame  Fine  did  grant  and  render  the 
fame  Lands  to  the  Husband  and  Wife  in  Tail,  Remainder  to  the  Heirs  of  the  Husband ;  they 
both  died  without  Iffue  ;  adjudged,  that  the  Conufees  had  once  the  Eftate  in  them,  and  that 
the  Fine  and  Render  was  a  Conveyance  at  Common  Law ;  and  if  fo,  then  the  Render  made  the 
Conufor  a  new  Purchafer,  and  by  Confequence  the  Lands  fhall  go  to  the  Heir  of  the  Part  of 
the  Father.     1  Salk.  337.  Price  verfus  Langford. 

(I) 

€>f  tlje  afeg  of  a  fine,  lBijcre  tozll  tfmfteft,  tofcere  not 


H' 


fUsband  and  Wife  levied  a  Fine  of  the  Lands  of  the  Wife,  and  he  alone  declared  the 
Ufes  of  the  Fine,  this  fhall  bind  the  Wife,  if  her  Difaffent  does  not  appear ;  becaufe  it 
fhall  be  intended,  that  fhe  did  confent,  if  the  contrary  doth  not  appear  ;  but  if  the  Husband  de- 
clare one  Ufe,  and  the  Wife  another,  they  are  both  void,  becaufe  the  Husband,  tho'  he  is  fui  ju- 
ris, hath  no  Eftate  in  the  Land,  and  the  Wife,  tho'  fhe  hath  the  Eftate,  yet  fhe  is  not  fui  juris, 
but  under  the  Power  of  hsr  Husband,  and  in  fuch  Cafe  the  Ufe  fhall  follow  the  Ownerfhip  of 
the  Land.     2  Rep. 59.  Beikwith's  Cafe. 

2.  The  Father  covenanted  with  B.  G.  that  in  Confideration  of  a  Marriage  between   his  Son 
and  the  Daughter    of  the  faid  B.  G.  that  before  fuch   a  Day  he   would  levy  a  Fine  of  certain 
Lands,  which  fhould  be  to   the   Ufe  of  the   Son    and  Daughter  in  Tail,  &c.  the  Fine  was  ac- 
knowledged accordingly;    the  Father  died;   adjudged,  that  the  Deed  did  not  mention  any  Mar- 
riage had  between  the  Son  and  Daughter,  yet  the  Eftate-Tail  was  executed   in  them  before  the 
Marriage  had,  becaufe  the  Fine,    without  any  Confideration,  doth  carry  the  Ufes,   and  they  are 
perfefted  by  the  Fine,  tho'  the  Confideration  is  executed  afterwards;  but  without  a  Fine,  fuch  a 
Confideration  would  not  have  raifed  an  Ufe,  for  in  fuch  Cafe  the  Marriage  muft  be  had,    and 
the  Confideration  executed  before  any  Ufe  could  arife.     1  Leon.  138.  Stephen's  Cafe. 
*  Bui  r        3    1°  Covenant,    &c.  the  Plaintiff  declared,  that  the  Defendant  had  bargained  and  fold  to  him 
*•?*   '    '  fthe  Plaintiff)  four  Meffuages,    by  the  Name  of  all  his  Lands  in  H.   and  did  covenant  to  levy  a 
Fine  of  them  for  farther  Affurance  ^but    in   Fa&  the  Covenant  was  to  levy  a  Fine  of  all  his 
1  Lands 
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Lands  in  H)  and  fets  forth,  that  he  tendered  3  Fine  to  the  Defendant  to  be  levied  by  him,  of  all 
thofe/o«r  Houfes  comprehended  in  the  Deed;  the  Defendant  pleads,  that  at  the  Time  of  the 
Covenant,  he  was  feifed  of  two  Houfes,  &c.  and  that  the  other  two  defcended  to  him  after- 
wards, upon  the  Death  of  his  Anceftor;  and  traverfed,  that  he  was  feifed  of  the  faid  Lands  mo- 
do  &  forma  ;  and  upon  a  Demurrer  the  Defendant  had  Judgment ;  for  that  the  Plaintiff' had  de- 
clared, that  the  Defendant  was  feifed,  and  fold  him  four  Mejfuages,  and  that  he  tendered  him  a 
Fine  of  fo  many  ;  and  the  Defendant  pleaded,  that  he  was  feifed  of  two,  and  no  more,  and  fo 
would  have  the  Fine  extend  beyond  the  Covenant ;  and  therefore  he  might  well  refufe  it  when 
tendered.     1  Roll.  Rep.  103,  117.  Wilfon  verfus   Welch. 

(K) 

i.TT^THere  the  Caption  of  a  Fine  is  taken  of  a  Feme  fole  upon  a  Dedimtts,  and  (he  marries 
V  V  before  the  Day  of  recording  it  ;  yet  adjudged,  that  the  Fine  fhall  be  engroffed 
and  recorded,  as  the  Fine  of  a  Feme  Sole,  becaufe  fhe  had  done  all  towards  palling  the  Fine, 
which  was  in  her  Power  to  do,  and  it  fhall  bind  her  and  her  Heirs;  and  by  the  Opinion  of 
fome,  her  Husband  fhall  be  bound  by  this  Fine,  becaufe  the  Marriage  was  the  Ait  of  both  • 
but  if  fhe  had  died  before  the  Return  of  the  Dedimus,  then  the  Writ  of  Covenant  had  abated^ 
becaufe  her  Death  was  by  the  Aft  of  God.     Mich.  7  EUz...  Dyer  246. 

2.  Upon  a  Writ  of  Error  to  reverfe  a  Fine  levied  by  Husband  and  Wife,  for  the  Non- 
age of  the  Wife,  they  fhall  have  prefent  Reftitution  ;  for  when  they  join  in  a  Fine  of  .the  Lands 
of  the  Wife,  all  the  Eftate  paffeth  from  her,  and  the  Husband  is  joined  only  for  Conformity; 
and  therefore  the  Law  permits  the  whole  Eftate  to  be  reftored  to  her,  tho'  her  Husband  is  living* 
Mich.  31  EUz..  Worfley  verfus  Charaock,    cited  in  2   Rep.  jj.inthe  Lord  Cromwell's  Cafe. 

3.  The  Husband  alone  levied  a  Fine  with  Proclamation!,  of  the  Lands  of  his  Wife,  and  died, 
and  five  Years  paffed  without  Aftion  or  Entry  by  the  Wife  j  adjudged,  that  fhe  is  barred  by  the 
Statute  4  H.  7.  and  that  fhe  is  not  aided  by  the  Statute  32  H.  8.  becaufe  that  Statute  doth  not 
mention  Fines  with  Proclamations.  6  Ed.  6.  Dyer  72.  8  Rep.  72.  in  Greenly 's  Cafe.  5  Eliza 
Dyer  224.  S.  P.     2   Rep.  93.  Bingham's  Cafe. 

4.  In  a   Special  Verdift  in    Replevin,  the  Cafe  was,  a    Feme    Covert   alone  declared    to   the  1  And. 
Ufes  of  a  Fine  intended  to  be  levied  by  her  Husband  and  her  fe!f,  of  her  own  Lands;  and  be-  "H- 
fore  the  Fine  was  levied   the   Husband  alone  declared   other   Ufes ;  it  was  agreed  on  all  Hands,  4,Leon- 
that  the  Ufes  declared  by  the  Wife  were  void,  and  that  the   Ufes  declared  by'the  Husband  were  ^'  By  c 
only   good  againft  himfelf  during   the  Coverture,  and   no    longer.     2  Rep.  56.  Bkkwii-tfs Cafe.  Blithe*. 
Moor  1 96.  S.  C.  Colgate. 

5.  The  Wife  was  an  Infant,  and  her  Husband  and  fhe  levied  a  Fine  of  her  Lands,  which  was 
exemplified  ;  they  were  both  brought  into  Court  by  Rule,  upon  the  Complaint  of  him  in  Re- 
mainder; and  all  this  Matter  appearing,  the  Fine  was  vacated  in  C.  B.  and  the  Exemnlification 
was  brought  into  Court  and  delivered  up  ;  the  Vacat  was  quoad  the  Wife  only,  and  he  in  Re- 
verfion  was  ordered  to  bring  an  Information  againft  the  Commiffioners,  who  took  the  Caption 
of  the  Dedimtts,   &c.  3  Lev-  36.  Hntchinfon's  Cafe. 

6.  Formedon  in  Remainder,  the  Cafe  was,  there  were  three  Sifters,  the  eldeft  was  Tenant  in 
Tail,  as  to  a  fourth  Van  of  the  Lands,  Remainder  to  the  other  two  in  Fee  ;  the  Tenant  in 
Tail  married,  and  then  the  and  her  Husband  joined  in  a  Fine  fur  Cognifance  de  droit  come  ceo,  &c. 
to  the  Ufe  of  them  both,  and  to  the  Heirs  of  the  Body  of  the  Wife,  Remainder  in  Fee  to  the 
right  Heirs  of  the  Husband  ;  and  this  was  with  Warranty  againft  them,  and  the  Heirs  of  the 
Wife,  who  afterwards  died  without  Iflue  ;  and  then  the  two  Sifters  brought  a  Formedon  a- 
gainft  the  Husband,  who  pleaded  this  Fine  and  Warranty  ;  and  upon  a  Demurrer,  it  was  objected 
againft  the  Form   of  Pleading    this   Fine,  which  was  of  a  fourth  Part,  without  faying  into  how 

-many   Parts   to  be  divided  ;  but   adjudged,    that  'tis    good   in  a   *  Fine,    being  a  Common    Af-  *  '  Leon, 
finance,  but  not  in  a  Writ  ;  then  as  to  the  Matter  in    Law,  whether  this  Warranty  was  a  Bar   ' 14' 
to  the  Demandants ;    and  adjudged,  that   it  was,  becaufe  the  Husband  warranted  during  his  own 
Life  only,  and  took  back  as  large  an  Ellate  as  he  warranted  ;  fo   that  the  Warranty  as   to  him, 
was  deitmyed  ns  foon  as  created.      1   Mod.  181.  Fowle  verfus  Doble. 

7.  The  Husband   and  Wife    covenanted    to  levy   a    Fine  of   the  Lands  of  the   Wife,  to  the 
Ufe  of  the  Heirs   of  the  Body  of  the  Husband  on  the  Wife  to  be    begotten,  Remainder  to  the   , ., 
Husband  in  Fee  ;  they  both  died  without  I  flue  ;  and  in  Ejeftment  the   Queftion  was,  whether 
the  Heir  of  the  Husband,  or  the   Heir  of  the  Wife,  fhould   have   thefe  Lands ;  and    adjudged, 
that  the  Heir  of  the  *  Wife  had   the  Title,  becaufe  this  Limitation  to    the   Heirs  of  the   Body 


Springing   Ufe,  then   it  muft  be  Executory,  becaufe  'tis  to  arife  after  a    Dying   without  'Heirs  of  ^"/' 
his    Body,  which   the  Law   will    not  expect ;  but   a    Feoffment  to    the    Ufe    of  T   P.  and  the  ^T*     y 
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Heirs  ofhi  s  Body,  to  commence  four  Years  from  thence,  or  to  commence  after  the  Death  of  T.  P. 
without  Iffue,  if  he  die  without  Iffue  within  twenty  Years,  is  good,  as  a  Springing  Ufe,  becaufe 
the  whole  Eftate  remains  in  the  Feoffor  till  that  Time.     2  Salk.  &J\.  Davis  verfus  Speed. 


iff itomg.    See  trefpaf^.  (K)  $7. 


$ o#tbie  Ctttrp  anfc  Hetaitter* 


Indi&mentsandConvi&ionstherein,good.  I  Indictments  and  Convictions  therein,  not 
(A)  I       good.  (B) 


(A  ) 

3lnt>fomcm$  attU  ConbtCtionS,  600H.     See  Jufticeof  Peace.  (A)  per  totum. 

Poftea  (B)  pi.  12. 

~"^HIS  is  an  Offence  punifbable  by  the  Statute  8  H.  6.  either  by  Indidment  or  Ac- 
tion ;  and  it  lies  where  a  Man  is  put  out  of  his  Freehold  of  Lands  or  Rent  with 
Force,  or  where  he  is  put  out  pcacably,  and  kept  out  by  Force.  He  who  brings 
this  Action  inuft  be  expelled,  therefore  a  Reverfioner  cannot  have  it,  for  he  may  be 
diffeifed,  but  cannot  be  expelled ;  and  the  Plaintiff  fhall  recover  Damages  and  treble  Cofts  5  but 
if  the  Defendant  hath  been  in  peaceable  Poffeflion  for  three  Years,  then  he  may  keep  any  one 
out  by  Force;  the  Action  is  feldom  brought,  but  the  Indictment  often.     Dyer  141. 

2.  Indictment  upon  the  Statute  8  H.  6.  reciting,  that  where  any  one  is  expelled  and  diffeifed, 
&c.  to  which  it  was  objefted,  that  the  Statute  was  mifrecited ;  for  'tis  if  any  one  is  expelled 
or  d.fltifed,  &c.  but  this  Exception  was  difallowed;  for  Words  in  the  Disjunctive  fhall  be  ex- 
pounded in  the  Copulative;  efpecially  in  this  Cafe,  for  if  he  be  not  expelled  and  diffeifed,  the 
Indictment  is  not  good.     Mich.  36  Eliz.  Cro.  Eliz.  307.  Hall  verfus  Ga-wen. 

3.  Indictment  for  a  Forcible  Entry  upon  Leffee  for  Years,  the  Reverfion  being  in  the  Gold- 
fmiths  Company  of  London  ;  letting  forth,  that  the  Defendant  expulit  &  diffeifivit,  the  Com- 
pany, &c.  &  quendam,  B.  G.  lenentem  expulit ;  it  was  objected,  that  one  might  be  dijfetfed, 
who  was  not  in  Poffeflion  j  but  'tis  abfurd  to  fay,  that  one  may  be  expelled,  who  was  not  at  that 
Time  in  Poffeflion,  and  here  'tis  plain,  the  Company  were  not  in  Poffeflion,  and  yet  the  Indict- 
ment is,  that  the  Defendant  expulit  both  the  Company  and  their  Tenant ;  but  adjudged,  that 
the  Poffeflion  of  the  LefTee  is  the  PofTefTion  of  thofe  in  Reverfion.     29  Eliz,.  Godb.  45. 

4.  Reftitution  upon  an  Indi&ment  of  Forcible  Entry  muft  always  be  made  to  him  in  Reverfion, 
and  not  to  the  Leffee  for  Years,  becaufe  he  is  the  Perfon  who  is  diffeifed,  and  therefore 
he   ought  to  be  reftored,  and   then  his  Leffee  may  re-enter.     1  Leon.  327.  Soiw's  Cafe. 

5.  Indictment  for  a  Forcible  Entry  into  a  Clofe  ;  it  was  objected,  that  this  was  incertain,  for 
there  cannot  be  any  Reftitution  awarded  ;  it  ought  to  be  into  a  Clofe  containing  twenty  Acres  of 
Land,  &c.  more  or  lefs;  but  adjudged,  that  the  Indictment  was  good  ;  for  an  Ejectment  will  lie 
of  a  Clofe,  a  fortiori  an  Indictment  will  lie.  Pafch.  32  Eliz.  Cro.  Eliz.  458.  Humphry's  Cafe. 
Ejectment.  (A)  5. 

;Leon.  6.  Indictment   upon  the  Statute  ;  Exception  was  taken  to  it,  for  that   it  did  not  mention  any 

197-  Freehold  in  the  Party  grieved  ;  but  becaufe  the  Words  were  expulit  &   diffeifivit,  it  could  not  be 

true,  unlefs  the  Party  had  a  Freehold,  whereof  he  might  be  diffeifed  ;  then  it  was  objected,  that 
the  Indictment  was,  in  unum  Tenementum  iniravit,  which  Word  "Tenementum  is  incertain  and  too 
general;  and  fo  it  was  adjudged  ;  but  becaufe  it  was  in  unum  tunementum  &  decern  acras  terra 
thereunto  belonging,  he  was  forced  to  anfwer  as  to  the  ten  Acres.  Pafch.  26  Eliz..  3  Leon.  101. 
Wroth  verfus  Capell. 

7.  The  Leffee  for  Years  paid  the  Rent  to  him  in  Reverfion  for  feveral  Years ;  but  before  his 
Term  expired,  he  took  a  new  Leafe  from  another,  who,  he  conceived,  had  a  better  Title,  and  at 
the  End  of  the  Term,  kept  the  Poffeflion  againft  his  old  Landlord  by  Force;  adjudged,  this 
was  a  Forcible  Detainer,  tho'  no  Perfon  endeavoured  to  enter ;  becaufe  the  Polleilion  of  the 
Termor  was  the  Poffeflion  of  him  in  Reverfion.     2  Cro.  ipp.  Snigg  verfus  Shirton. 
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8.  It  hath  been  a  Queftion,  whether  the  Juftices  c,f  Oyer  and  Terminer,  or  Gaol-Delivery,  ran 
make  Reftitution,  upon  an  Indictment  of  forcible  Entry,  becaufe  the  Statute  giveth  that  Power 
only  to  Juftices  of  the  Peace ;  but  if  the  Indictment  is  removed  into  B.  R.  coram  Rege,  they 
may  award  Pveftitution.     See  n  Rep.  65.  Dr.  Fofte  1  's  Cafe.     Moor  848.  S.  P. 

9.  Indictment  on  the  Statute  8  H.  6.  Qi'-are  Vi  &  Annis  &  manu  forti  differ  five  runt  B.  G.  &c. 
&  adhuc  extratenent  eundem  B.  G.  contra  pacem,  &c.  it  was  objected  a  gain  ft  this  Indictment,  be- 
caufe 'tis  faid  difteifiverunt,  and  did  not  fay  expuleruut ;  but  adjudged,  that  every  Diffeifin  implies 
an  Expulfion.     2  Cro.  31.  Andrews  verfus  Cromwell. 

10.  Indictment  upon  this  Statute,  for  expelling  E.  G.  from  his  Copyhold;  Exception  was  taken 
to  it,  becaufe  'tis  not  faid,  he  diffeifed  him;  but  adjudged  good  in  the  Cafe  of  a  Copyhold,  be- 
caufe  a  Man  cannot  be  diffeifed  of  fuch  an  Eftate,  for  he  hath  no  Freehold  in  it.  I'opbam  20  j. 
Ploydons  Cafe. 

11.  Indictment  upon  the  Statute,  Ad  Seffion  Pads,  &c.  per  Sacr  amentum  duodecim,  &c.  Jura- 
torum  exiftit  prafentatum,  and  did  not  fay,  Proborum  &  legahum  bominum ;  adjudged,  they  fhall 
be  fo  intended.     2  Cro.  41.  Bawd's  Cafe. 

12.  Exception  to  the  Indictment,  for  that  the  Inquifition  was  taken  before  TV.  IV.  and  L.  C. 
Juftices  of  the  Peace,  and  doth  net  fay,  Necnon  ad  diverjas  feloniai  tranfgrefliones,  &c.  adjudged 
good,  becaufe  Juftices  of  Peace  only  have  an  Authority  by  this  Statute,  to  enquire,  &c.  then  it 
was  objected,  that  the  Entry  was  in  untim  m-ffuaginm  Jive  domain,  and  fo  void  for  Incertainty  5 
but  adjudged,  that  an  Houfe  and  a  Meffuage  are  the  fame  Thing.     2  Cro.  633.  El/ts's  Cafe. 

13.  Indictment  for  a  Forcible  Entry  into  an  Houfe,  Parcel  of  the  Manor  of  C.  which  was  the 
Freehold  of  G.D.  and  of  which  Houfe  F.  H.  was  Tenant  by  Copy  of  Court- Roll,  and  it  was 
laid  for  diffeifing  G.D.  and  expelling  F.  H.  from  thence,-  it  was  objected,  that  no  Reftitution 
could  be  awarded  upon  this  Indictment,  for  that  is  only  to  be  made  in  refpect  of  the  Freehold  ; 
and  the  Lord  of  the  Manor,  who  hath  the  Freehold  of  this  Houfe,  defires  no  Reftitution  ;  but  ad- 
judged, that  Reftitution  fhall  be  awarded  to  the  Copyholder ;  for  the  Court  ought  to  reform  the 
VVrongs  in  their  feveral  Degrees,  as  they  appear  on  the  Record;  and  heie'tis  plain,  that  the  Co- 
pyholder was  expelled  wrongfully,  therefore  he  ought  to  be  reftored  ;  but  if  the  Indictment  had 
been  only  of  Diffeifin,  there  could  be  no  Reftitution,  but  at  the  Prayer  of  him  who  had  the  Free- 
hold.    Teh.  81.  Sir  And.Noweb's  Cafe. 

14.  Indictment,  &c.  for  Entring  into  an  Houfe  exiften  folttm  &  Uberum  "Tenementum  G.  D. 
which  was  found  accordingly,  and  Exception  was  taken  to  it,  becaufe  it  did  not  fet  forth,  that  it 
was  adtunc  exiftens,  &c.  but  adjudged,  that  when  it  was  found,  that  on  fuch  a  Day  he  entered 
into  the  Houfe  exiftens  Uberum  "tenementum,  &c.  the  Word  Exiftens  muft  neceflarily  refer  to  the 
Day  of  the  Entry.    Teh.  27.  Fenton  s  Cjafe.    See  Poftea  (B)  pi.  2.  contra. 

15.  Indictment  againft  Two,  for  that  they  on  fuch  a  Day  and  Year,  at  R.  intravcrunt  in  unum  telv.  32. 
Meffuagium  exiften   Uberum  "tenementum  aijufdam  B.  G.   &  ipfum  a  libera  t.nemento  fun  iny.ifte  Palm. 
&  fine  judicio  diffeifiverunt,   &  ipfum  fie  inde  expu'fum   extra  pojJff:<:ncm  inde  Vi  &  Arm  is  &  ^6'    .._ 
manu  forti  extratenuerunt  &  alia,  &c.   it  was  objected,    that   in  all   Indictments  on   the  Statute     .' 

8  H.  6.  the  Entry  ought  to  be  laid  pacifice,  or  with  Force;  but  in  this  Cafe  it  was  neither,  and 
yet  adjudged  good,  for  where  the  Entry  is  generally  laid,  it  (ball  always  be  intended  pacifice,  and 
Force  muft  always  be  exprefled,  becaufe  it  fhall  never  be  intended.  2  Cro.  19.  Fitzwilliam's  Cafe. 
2  Cro.  151.  Ford's  Cafe.  S.  P.     See  pi.  23. 

16".  Indictment  for  a  Forcible  Entry  on  Tithes,  it  was  objected,  that  an  Affife  was  the  proper 
Remedy  in  fuch  Cafe  ;  but  adjudged,  that  the  Indictment  lay  for  a  Forcible  Entry,  as  well  on 
Tithes,  as  for  a  Rent,  and  Reftitution  was  awarded  to  the  Party.     Cro.  Car.  Mich.  6  Car.  146. 

17.  The  Defendant  was  indicted  for  Entring  into  a  Manor,  &c.  and  did  not  fay  *  Manu  for-  *  Mod. 
ti ;  adjudged  good,  for 'tis  fufficient,  if  extratenuit  manu  forti.     Hill.   2  Car.  Latch  224.  Bevellys  &Ses  9^ 

Cak-  '  Queen  & 

DyerS.Pi 

18.  Indictment  on  the  Statute  8  H.  6.  for  that  qui  dam  vocatus  Captain  Sccmfeild  and  G.  Street, 
&c.  on  fuch  a  Day,  into  fuch  a  Houfe  intraverunt,  and  from  that  Day  to  fuch  a  Day,  C.  S.  &c. 
fie  difteijit'  &  expulf  manu  forti  extratenebant ;    the   principal  Objection  againft  this  Indictment 

was,  that  the  Jury  found  only,  that  they  iniraverunt,  but  did  not  fhew  how,  either  pacifice  or 
with  Force  ;  but  it  was  adjudged,  that  the  Indictment  was  good,  for  'tis  not  material,  whether 
the  Entry  was  peaceably  or  with  Force  ;  for  in  either  Cafe  it  muft  be  before  the  Forcible  Detainer, 
and  that  is  an  Offence  punifhable  by  the  Statute;  and  as  to  F\tz>wiUiam's  it  was  never  adjudged, 
for  there  were  two  Judges  againft  Two,  that  the  Indictment  was  good.  Palm.  194.  The  Lord  Sa- 
lisbury verfus  Sir  Anthony  Afbley. 

19.  Certiorari  to  remove  a  Conviction  6f  Forcible  Detainer  by  the  View  of  the  Juftices,  &c. 
upon  the  Statute  15  R.  2.  the  Record  returned  was,  f.  Que  ft  a  eft  nobis  I.  W.  vidua  quod  qilidam 
pacts,  &c.  perturbatores  in  domum  manfiunalem  exiften  Uberum  tenement,  and  did  not  fay  adtunc 
exiften  ;  'tis  true,  if  the  Indictment  had  been  for  a  Forcible  Entry,  it  muft  be  adtunc  exiften ',  be- 
caufe Reftitution  is  to  be  awarded  ;  but  for  a  Forcible  Detainer  there  is  no  Reftitution  ;  but  the 
Offenders  being  convicted  upon  the  View  of  the  Juftices,  are  to  be  fined  and  imprifoned  ;  there- 
fore in  this  Cafe  exiften  Uberum  tenementum  fliall  be  referred  to  the  Time  of  the  Complaint. 
I  Vent.  23.  the  King  veifus  Serjeant. 

20.  In  the  Cafe  between  the  Parties  laft  mentioned,  the  Indictment  was  rof  a  forcible  Entry  S!<j.4i4> 
and  Detainer;  and  the  Jury  found,  that  as  to  the  Detainer  with  Force,  Bilia  Vera,  but  as  to  the 

5  S  %  fintrjr 
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Entry  with  Force  Ignoramus  ;  the  Indictment  was  quafhed,  becaufe  they  ought  to  find  all  or  none- 
The  King  verfus  Serjeant,  i  Vent.  25. 
1  Lev  90  21.  It  was  moved  to  quafh  an  Indictment  for  a  Forcible  Entry  into  a  Church,  becaufe  thofe  In- 
dictments are  only  by  Statutes,  and  not  by  the  Common  Law,  and  the  Statutes  mention  Mefjua- 
ges  or  'tenements,  fo  that  a  Church  can  never  be  intended  by  thofe  Words ;  but  adjudged,  that 
Statutes  which  are  made  for  quietting  PolTefTions  fhall  have  favourable  Conductions,  and  there- 
fore (ball  extend  to  Churches,  tho'  a  l/i  Laica  removenda  is  the  proper  Remedy,  but  that  will  not 
reftore  the  Party  to  the  PofTeffion.  Sid.  101.  The  King  verfus  March,  reported  by  Levinz,  by  the 
Name  of  "The  King  verfus  Larking. 

22.  Indictment  for  a  Forcible  Entry;  the  Defendant  pleaded  the  Statute  of  Limitations,  (viz,.) 
"That  he  was  in  Pofleffion  for  three  Tears,  &c.  and  upon  Demurrer  to  this  Plea,  for  that  the  Defen- 
dant did  not  fet  forth  by  what  Title  he  was  pofTeffed,  adjudged,  that  it  was  not  necefiary,  be- 
caufe 'tis  not  the  Title,  but  the  PofTeffion,  which  is  material.  Sid.  J40.  The  King  verfus  Burgejfe. 
See  Lodge  verfus  Fry. 

23.  A  Conviction  for  a  Forcible  Entry  cannot  be  quafhed  upon  a  Motion  after  a  Fine  is  fet,  for 
then  the  Defendant  mud  bring  a  Writ  of  Error,  if  there  is  any  Error  to  be  found.  2  5«/£.  450. 
The  King  verfus  Layton. 

24.  The  Caption  of  an  Inquifition  for  a  Forcible  Entry  was,  Juratores  jurat'  &  onerat'  fuper 
facramentum  fuum  dicunt;  it  was  objected,  that  it  doth  not  appear  to  what  they  were  fworn,  for 
it  fhould  have  been  Ad  inquirendum  pro  Domina  Regina  pro  Corpore  Corn  ;  'tis  true,  Inquifitions 
had  been  quafhed  for  this  Reafon;  but  fince  this  was  a  particular  Offence  at  the  Suit  of  the  Party, 
given  by  the  Statute,  the  Court  would  not  quafh  it;  'tis  true,  in  the  Caption  of  Indictments  at 
the  Quarter- Seffions,  it  may  be  necefTary  to  fay  Ad  inquirendum  pro  Domino  Rege  pro  Corpore 
Coin  ,  becaufe  the  Commiffion  of  the  Juftices  of  Peace  is  fo,  and  therefore  the  Jury  mud  inquire 
according  to  that  Commiffion  j  but  here  their  Commiffion  is  by  a  particular  Statute;  fo  the  Reafon 
is  not  the  fame.     Mod.  Cafes  95.  The  Queen  verfus  Watton. 

(  B) 

3|nt)tctmentjs  ana  Confoirttons,  not  gooo. 

1.  'TpEnant  for  Life,  Remainder  for  Life,  Remainder  in  Tail,  Remainder  over  in  Fee;    the  two 
J.     Tenants  for  Life  made  a  Leafe  to  Martin  for  Life,  with  a  Letter  of  Attorney  to  make  Li- 
very, which  was  done  accordingly;  the  firfl  Tenant  for  Life  died,  then  the  Tenant  in  Tail  entered 
for  a  Forfeiture;  and  adjudged,  that  his  Entry  was  lawful,  to  avoid  the  Eftate  of  the  fecond  Te- 
nant for  Life,  who  was  Particeps  criminis  in  joining  with  the  firft  Tenant  for  Life  in  the  Leafe  to 
Martin.     1  And.  45.  Martin  verfus  Savery. 
See  (A)         2.  Indictment  upon  the  Statute  8  H.  6.  fetting  forth,  that  the  Defendant  fuch  a  Day  entered 
:5"  with  Force  into  fuch  Land,  being  the  Freehold  of  B.  G.  and  with  Force  expelled  him,  and  becaufe 

*  Palm,    it  was  not  alledged,  that  it  was  *  adtunc  the  Freehold,  &c.  (viz..)  at  the  Time  of  the  Entry,  the 
fz6'  Indictment  was  adjudged  ill.     2  Cro.  214.  Sir  Nicholas  Point's  Cafe,  and  609.  Bridge's  Cafe.  S.  P. 

j  a  1  Bulfl.  177.    More  verfus  Langford.  S.  P.    and    23  H  7.    Kelkvay  98.     Williams  verfus  Skidmore. 

lelv.  27.  Fenton's  Cafe  contra,  for  the  Word  Exiflens  fhall  refer  to  the  Time  of  the  Entry. 

3.  In  an  Indictment,  the  Statute  was  mifrecited,  for  that  the  Pine  was  alledged  to  be  given 
ditto  Domino  Regi,  and  by  the  Statute  'tis  given  Domino  Regi,  without  diclo;  adjudged  a  good 
Exception.     1  Bulfl.  218.  The  King  verfus  Cole.  Cro.  Eliz,.  69  j.  Eden's  Cafe.  S  P. 

4.  The  Indictment  was  fortitudine  &  potentia  magna,  but  did  not  fay  manu  forti,  and  for  that 
Reafon  it  was  quafhed.     2  Bulfl.  258.  The  Itiag  verfus  Cox. 

5.  Indictment  upon  the  Statute,  to  which  an  Exception  was  taken,  that  it  did  not  fet  forth  in 
whom  the  Freehold  is,  for  the  Word  DiJJeife  being  in  the  Statute,  therefore  the  Indictment  fhould 
be,  that  the  Defendant  entered  and  dijfeifed  the  Plaintiff;  and 'tis  for  this  Reafon,  that  Tenant 
by  Elegit,  or  by  Statute-Merchant  cannot  maintain  an  Indictment  on  this  Statute,  without  fhew- 
ing  an  Entry  and  Expulfion  of  himfelf,  and  a  Difjeifm  of  him  in  Reverfion;  the  Indictment  was 
quafhed.     Tin.   13  J.ic.  3  Bnl(l.  71. 

6.  The  Indictment  was  for  a  Forcible  Entry  into  the  Lands,  &c.  adtunc  &  adhuc  exiflens  libe- 
rum  Tenementum  G.  D.  &  eum  extratenet  &  dijfeifivit ;  adjudged,  that  there  was  a  double  Re- 
pugnancy in  this  Indictment,  for  if  it  was  adhuc  exiflens,  the  Freehold  of  G.  D.  then  he  was  not 
held  out  of  it  with  Force,  for  the  Word  Adhuc  muit  refer  to  the  Time  of  the  Indictment  brought, 
and  if  he  was  not  held  out  by  Force,  then  he  could  not  be  diffeifed.  The  King  verfus  Skeats. 
3  Bulfl.  421. 

7.  The  Indictment  was,  for  that  the  Defendants  forcibly  entered  upon  the  PofTeffion  of  F.  H. 
the  Tenant  of  G.  D.  and  difTeifed  the  faid  G.  D.  &  fie  dijjeijitum   extratenuerunt,   and  did  not 

Tin  Sta-  fet  forth,  that  the  Tenant  was  amoved  or  expelled,  and  for  that  Reafon  the  Indictment  was 
tuteSH.6.  quafljgd  .  for  the  PofTeffion  of  the  Leffee  or  Tenant  is  the  PofTeffion  of  him  in  Reverfion,  and  un- 
Kjs&ait  tefs  be  is  turned  out,  there  cannot  be  a  DifTeifin  of  him  who  hath  the  Freehold  ;  but  if  the  In- 
fcifitus,  dictment  had  not  exprcfled,  that  F.  H.  was  the  Termor,  but  generally,  that  the  Houfe  was  in 
but  rmVe^Expulfus  feu  diffeifitus,  and  f^r  that  Reafon  quafted.     1  Roll,  Rep.  406. 

I  his 
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his  Occupation,  then  it  had  been  fufficient  to  fay,  that  G.  D.  was  dijjeifed.     Teh.  1 65.  Fretfione 
verfus  Sbellitoe. 

8.  The  Juftices  of  Peace  certified  to  B.  R.  that  complaint  being  made  unto  them,  that  S.  R.  and 
T.  S.  &c.  had  riotoufly  made  a  Forcible  Entry  into  an  Houfe  in  London,  they  went  thither  in  Per- 
fon,  and  found  it  to  be  true,  and  .{hereupon  they  removed  the  Force,  and  fined  the  Defendant 
20/.  it  was  objected,  that  this  Certificate  was  ill,  becaufe  it  did  not  (hew  the  Time  when  the 
Complaint  was  made,  and  for  that  Reafon  it  was  fet  afide,  for  'tis  in  the  Nature  of  an  Indict- 
ment, and  ought  to  be  certain.     2  Roll.  Rep.  39. 

9.  The  Defendant  was  convicted  upon   the  Statute  8  H.  6.  for  a  Forcible  Entry  into  certain 
Lands,  exifien'  liberum  tenementum  of  the  Lord  Mount  ague,  quafhed,  becaufe  it  did  not  fet  forth,  See  % 
that  it  was  adtunc  exifien'  liberum  tenementum.     2  Roll.  Rep.  6^.  Ai/in^'s  Cafe.  Bulft.fii, 

10.  Indictment  for  a  Forcible  Entry  made  on  a  Leffee  for  fo  many  Years,  if  B.  G.  (hall  fo  long 
live;  Exception  was  taken  to  it,  for  that  it  did  not  appear,  that  the  Leffee  had  any  Title  at  the 
Time  the  Force  wa«  fuppofed  to  be  committed,  for  it  was  not  averred,  that  B.  G.  was  then  li- 
ving, and  for  this  Reafon  the  Indictment  was  quafhed.     Style  147.  'The  King  verfus  Bray. 

11.  Adjudged,  that  a  Man  cannot  be  indicted  for  entering  into  his  own  Lands  with  Force,  or 
holding  the  fame  forcibly  againft  a  Condition,  upon  the  Statute  1  5  R.  2.  becaufe  it  ought  to  be  Vbi 
ingrejjus  non  datur  per  legem ;  and  a  Man  may  enter  lawfully  on  his  own  Lands,  and  may  detain 
with  Force  againft  any  other  who  pretends  to  have  Common  there  ;  and  this  Statute  extends  only 
to  thofe  who  enter  unlawfully,  and  turn  others  out  of  their  lawful  Poffeffion.  Mich.  1  3  Car.  Cro. 
Car.  349.  Sidenham  verfus  Parry. 

12.  Indictment,  fetting  forth,  that  E.  was  feifed   of  Lands  ut  de   libero  tenemmto  pro   termino  *  Adtunc- 
Vita  &  Jeifinam  fuam  prad*  continuavit  quoufq;  S.  &  alii,   pacifice   intraverunt  fupra  pojfejfionem  &  ibid* 
fuam  exifien  liberum  tenementum  fuum,  &  eum  *  adtunc  &  ibidem  Vi  &  Armis  dijfeifiverunt  con-  k^  ""*> 
tra  pacem,  &c.  quafhed  for  the  Repugnancy,  it  being  pacifice  imraverunt,  &  cum  adtunc  &  Hi-  ""f/e\ 
dem  Vi  &  Armis  dijfeifiverunt.     Allen  49.  Simonds's  Cafe.  Mocuts. 

13.  Indictment  for  a  Forcible  Entry  and  Detainer,  and  the  Jury  found  a  peaceable  Entry  and 
Forcible  Detainer ;  and  it  was  moyed,  that  Reftitution  might  not  be  granted,  becaufe  Part  of  the 
Indictment  was  found  to  be  falfe;  but  adjudged,  that  fince  the  Jury  have  given  a  Verdict  as  to 
both,  that  there  is  enough  found  to  grant  Reftitution;  it  had  been  otherwife  if  they  had  found 
no  Verdict  as  to  the  Detainer.  Sid.  97,  99.  The  King  verfus  Sadler.  Sid.  414.  The  King  verfus 
Serjeant  contra. 

14.  The  Father  and  Son  were  convicted  upon  the  View  of  two  Juftices  of  Peace  for  a  Forcible 
Detainer,  and  were  committed,  and  Reftitution  given  to  Sir  William  Smith ;  and  upon  an  Ha- 
l/ecu Corpus  brought,  they  fubmitted  themfelves  to  a  Fine,  but  to  moderate  it  appeared  by  Affida- 
vits, that  the  Father  had  been  in  Poffeffion  thirteen  Years,  and  was  then  in  the  peaceable  Poffef- 
fion of  the  Lands,  and  that  Sir  William  Smith  pretending  a  Title  by  a  Grant  from  the  Duke  of 
York,  as  of  Lands  of  one  of  the  Regicides,  got  two  Juftices  of  the  Country,  by  whofe  Contrivance 
he  got  into  Poffeffion  ;  the  Court  fined  the  Defendants  31.  4  d.  but  ordered  an  Information  againft 
Smith  and  the  two  juftices,  who  might  punifh  the  force  upon  View,  but  cannot  meddle  with 
the  Poffeffion.     Sid.  156.  The  King  verfus  Chaloner. 

15.  Indictment  for  a  Forcible  Entry  in  unum  Mejjttagium  vel  domum  manfionalem  (and  other 
Lands  and  Tenements)  tent'  ad  voluntatem  Domini  Jecundum  conjuetudinem,  quafhed,  becaufe  it 
doth  not  fet  forth  for  what  Eftate,  for  the  Statutes  8  H.  6.  and  R.  2.  extend  only  to  Freeholders, 
and  the  Statute  1  Jac.  2.  cap.  9.  to  Leafes  for  Years  and  Copyholds ;  but  this  doth  not  appear  to 
be  Copyhold,  becaufe  he  doth  not  fet  forth,  that  he  held  by  Copy  of  Court-Roll.  1  Vent.  S9. 
1  Mod.  71,  73.  S.  P. 

\6.  The  Defendant  was  indicted  for  a  Forcible  Entry  into  a  Meffuage,  Pafiage,  or  Way,  and 
it  was  quod  cum  he  was  poffeffed  de  quodam  urmino,  but  did  not  fay  Annorum,  and  for  that  Rea- 
fon, and  likewife  becaufe  the  Word  *  Pajfage  is  neither  Land  or  Tenement,  but  only  an  Eafement,  *Yel.i<Jg. 
the  Indictment  was  quafhed.     1  Mod.  75.  The  King  verfus  Holmes. 

17.  Indictment  for  a  Forcible  Entry  into  a  Copyhold,  and  for  that  the  Defendant  ejected  &  dijfei- 
fivit  the  Party;  it  was  quafhed,  becaufe  it  being  in  the  Cafe  of  a  Copyhold,  it  ou°ht  not  to  be 
diffeifivit.     See  21  Jac.  cap.  15.  Raym.67.  The  King  verfus  Hardy. 

18.  Indictment  for  Forcible  Entry;  the  Defendant  pleaded  in  Bar  to  the  Reflitution  the  Statute 
31  Eliz.  cap.  11.  that  7.  P.  is  Tenant  in  Poffeffion  for  Life,  and  fo  had  been  for  three  Years  and 
more  before  the  Indictment,  and  that  the  Defendants,  as  Servants  to  him,  entered,  as  they  well 
might;  adjudged  upon  Demurrer,  that  this  Plea  was  ill,  becaufe  the  Defendants  did  not  fet  forth, 
that  they  were  in  Poffeffion  for  three  Years  before  the  Indictment  found.  Rajm.  84.  The  King 
verfus  Burgefs. 

19.  The  Defendants  were  indicted  for  a  Forcible  Entry  before  the  Juftices,  and  they  offered  to 
traverfe  the  Force,  but  the  Juftices  refufed  it,  and  granted  Reftitution;  but  this  Indictment  being 
removed,  it  was  quafhed,  upon  Affidavit  of  the  Refufal  of  the  Traverfe,  and  a  Re-reftitutiou 
granted,  becaufe  the  firft  Finding  the  Indictment,  is  only  in  Nature  of  a  Prefentment  by  the  Jury, 
which  may  be  traverfed,  and  prefently  tried  5  and  if  no  Force  is  found  at  the  Trial,  then  no  Re- 
ftitution is  to  be  granted.    Sid.  287.  The  King  verfus  Parker.     See  2  Salk.  588. 

20.  Indictment  for  a  Forcible  Entry  into  the  Lands  of  T.  P.  quafhed,  for  that  it  did  not  kt 
forth  what  Eftate  T  P.  had  in  thofe  Lands;  'tis  true,  there  was  the  Word  Diffeifivit,  by  which  a 

Free- 
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Freehold  might  be  intended,  but  that  is  not  fufficient  ;  'tis  like  the  Cafe,  where  the  Indictment 
fet  forth,  that  T  P.  was  poffefled  pro  qnodam  Termino ;  now,  tho'  it  might  be  intended,  that  by 
the  Word  Pajfcftd,  a  Term  of  Tears  was  meant,  yet  that  Indictment  was  quafhed.     1  VeM.$Q$. 

21.  An  Inquifition  of  a  Forcib'e  Entry  was  quaihed,  for  that  it  did  not  fet  forth,  that  the  Te- 
nant of  the  Freehold  was  put  out,  but  only  that  the  Lejfee  for  liars  was  expelled;  now,  by  the 
Statute  8  H.  6.  cap.  9.  Restitution  was  to  be  granted  only  where  the  Tenant  of  the  Freehold  -was 
put  out;  and  the  Statute  21  Jac.  cap.  15.  makes  no  Alteration  of  that  Law,  but  gives  Reflitutiun 
where  Leflee  for  Years  is  put  out;  therefore  it  fhould  have  been,  that  the  Tenant  of  the  Freehold 
iueti  diffeifed,  and  the  Leffee  for  Tears  expelled.     4  Mod.  248.  The  King  verfus  Wait&. 

22.  Adjudged,  that  where  an  Inquifition  for  a  Forcible  Entry  comes  into  B.R.  by  Certiorari, 
there  can  be  no  Writ  of  Reftitution,  if  the  Defendant  traverfes  the  Force,  or  pleads  that  he  hath 
been  in  quiet  Pofleflion  for  three  Years  before  the  Force,  becaule  thefe  mult  be  tried  full.  1  Sulk. 
260.  The  King  verfus  Harris. 

5  Leon,  23.  Inquifition  of  a  Forcible  Entry,  for  that  the  Defendant  and  others  entered  into  a  Meffuage 

102.  of  IF.  R.  &c.  &  mm  digeifit  &  expu'f.d'.d   hold  forth;    it  was  objected,  that  it  did  not  appear 

Palm.  what  Eftate  IV.  R-  had  in  this  Tenement,  and  fo  he  mF-;ht  be  Tenant  at  WtU,  which  is  not  with- 
All'n  49    in  anV  of  tlie  Statutes5  and  the  Word  *  Dr/feifi:'  doth  not  import,  that  they  had  a  Freehold;  be- 

1  Vent.'  fides,  Diffeifu  &  expulf.  is  not  a  pofitive  Allegation  of  a  Difleifin  and  Expulfion;  the  Word  Pof- 
306".         feffio'nat'  hath  been  held  ill,  and  fo  is  Di/feifivit.     1  Salt  160.  The  King  yeffiis  Dorney. 

24.  Upon  the  Return  of  an  Habeas  Corpus  it  appeared,  that  the  Defendant  Layton  was  con- 
victed by  Sir  0.  B.  Lord  Mayor  of  London,  upon  View,  by  Virtue  of  the  Statute  15  R.  2.  cap.  2. 
for  a  Forcible  Detainer  of  the  Prifon  of  the  Fleet,  and  that  he  was  committed  until  delivered  by 
Courfeof  Law,  and  until  he  paid  a  Fine  of  100/.  fet  upon  him;  it  was  objected,  that  it  fhould 
appear  upon  the  Conviction,  that  the  Defendant  had  not  been  three  Years  in  Pofleflion,  upon  the 

2  Cro.  Statute  8  H.  6.  cap.  9.  but  adjudged,  he  that  would  have  the  Benefit  it,  mult  plead  his  Pofleflion, 
199-  and  that  mult  be  where  the  Eftate  was  continuing;  and  tho'  the  Conviction  was  upon  View,  yet 
31  Eliz.  >tjs  traverfable  by  him  who  had  been  three  Years  in  quiet  Pofleflion,  as  well  as  upon  a  finding  by 
caP-  "'      Inquifition.     1  Salk.  353.  The  King  verfus  Layton. 


jfo^etp  nanus* 

(A) 
OEJijcrc  gobcnteD  by  our  'jUto*,  toljerc  not. 

~ ««- p{ere  being  a  Difference  between  the  Earl  of  Derby,  and  the  Sons  of  the  lail  Earl,  it 
was  referred  by  the  Queen  to  be  heard  before  the  Lord  Keeper  and  the  Judges : 
The  Cafe  was,  King  H.  4.  having  the  lfle  of  Man  by  Conqueft,  did,  by  Letters 
Patents,  grant  the  fame  to  Sir  John  Stanley,  and  his  Heirs,  in  which  Grant  it  was 
ordered,  that  the  faid  lfle  of  Man  fhould  be  conveyed,  according  to  the  Common  Law  of  the 
Land  ;  afterwards  this  lfle,  by  feveral  Defcents,  came  to  Earl  Ferdinand,  who  made  a  Deed  with 
Covenants,  upon  good  Confideration  to  raife  Ufes,  and  by  his  Will  devifed  this  Ifland,  &c.  it  was 
objected,  that  this  Ifland  did  not  pafs  by  the  Letters  Patents,  becaufe  it  was  no  Part  of  England, 
but  that  it  came  to  the  King  by  Conqueft ;  but  adjudged,  that  it  did  pafs  by  Letters  Patents  un- 
der the  Great  Seal,  for  it  could  pafs  by  no  other  Way,  unlefs  by  Act  of  Parliament;  then  the 
Queftion  was,  whether  it  fhould  be  governed  by  the  Laws  of  this  Land,  (viz,.)  if  the  Statutes 
made  here  fhould  bind  them ;  it  was'  agreed  on  both  Sides,  that  no  Man  had  any  Inheritance  in 
this  lfle  but  the  Earl  and  the  Bifliop,  and  that  they  are  governed  by  Laws  of  their  Own,  and  not 
by  our  Laws;  whereupon  it  was  held,  that  the  Statute  27 /£  8.  of  Ufes,  and  the  Statute  of 
Wills,  did  not  bind  in  the  lfle  of  Man,  nor  any  other  Statutes  made  in  England,  without  exprds 
Words,  and  'tis  the  fame  (as  to  this  Matter)  as  Ireland  is,  which  Kingdom  and  People  are  govern- 
ed by  their  own  Laws  and  Statutes.     2  And.  115.  The  Earl  of  Derby's  Cafe. 
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i 


(A) 

i .  7BT  N  Falfe  Imprifonment,  the  Defendant  wade  a  Special  Juftification,  for  that  the  King  by 
Letters  Patents,  dated  28  Oclob.  32  Car.  2.  did  appoint  him  to  be  Captain  General/ and 
Chief  Governor   of  Barbados,  by  which  Letters   Patents  he  appointed  twelve  Men   to 
be  of  the    King's  Counfel  during  Pleafure,    of  which  the    Plaintiff  was   one ;  that    the 
Defendant  had   Power  to  appoint  a  Deputy-Governor,  and  that   he  did  appoint  the  Plaintiff"  fo 
to  be,  during  his  (the   Defendant's)  Abfence,  and  that  he  (the  Plaintiff)  being  fo  appointed,  did 
male  &  arbitrarie  execute  the  faid  Office  ;  that   -/hen   the  Defendant  returned  to  Barbados  he 
called  a    Council   before    the  Plaintiff  was    charged    with   Male    Adminiitration,  and  fets  forth 
wherein,  &c.   upon    which  it  was  then  ordered,   he  mould  be  committed  to  the  Provoft-Mar- 
fhal,  until  he  was  brought  to  a  General  Court  of  Oyer  and  Terminer,  by   which   Court  he  was 
again  committed  ;  and  upon  Demurrer  to   this  Plea,  it  was   held  ill,  becaufe   the   Plaintiff  is  an- 
fwerable  to  the   King  alone  for  Misbehaviour  in  his  Government,  cjre.     But  this   Judgment  was 
reverfed  in  the  Houfe  of  Peers,  for  that  the  Court  had  Power  to  commit,   and  the  King  is  not 
reftrained  by   the   Laws  of  England  to  govern  this  I/land  by  any  particular  Laws,  and  therefore  2  Salk. 
not  by   the  Common  Law,  *  but  by  what  Law  be  will  ;  for  thefe  Iflands  were  gotten  by  Con-  666. 
queir,  or  by  fome  of  his   Subjects  going  in  Search  of  fome  Prize,  and  Planting  themfelvc    there  ;  |mit"  v' 
therefore  the  Plaintiff  being  committed  by  an  Order  of  Council,  this   Court  will  intend   that  his     rown* 
Commitment  was  legai-     3  Mod.  159  iVitbam  verfus  Dutton. 

2.  One  Hutcbifon  kii  ;d  Mr.  Colfon  in  Portugall,  for  which  he  was  tried  there  and  acquitted, 
the  Exemplification  of  which  Acquittal  he  produced  under  the  Great  Seal  of  that  Kingdom  ; 
and  the  King  being  willing  he  fhouid  be  tried  here,  referred  it  to  the  Judges,  who  all  agreed, 
that  the  Party  being  already  acquitted  by  their  Law,  could  not  be  tried  again  for  the  fame  FacT: 
here.     3  Keb.  785.  Mr.  Hutcbifon's  Cafe. 


$ ojeip  pea. 


(A) 

i.  f   m    5;  HE   Defendant  covenanted  to  pay  fo  much  Money,  if  fuch  a  Ship  did  not  return, 
and  the  Plaintiff  brought   an  A&ion   of  Covenant,  which  he  laid  in   London;  the 
Defendant  pleaded,  that  the  Ship  did  return  to  fuch  a  Place  in  Cornwall;  and  up- 
JL.        on   a  Demurrer  to   this  Plea,  the  Plaintiff  had  Judgment,  becaufe  this  being  a  Fo- 
reign Plea,  and  Tranfitory,  the  Defendant  ought  to  have  pleaded  to  that  Place  where  the  Plain- 
tiff  had  alledged  in  his  Declaration,  viz,,  at  London  ;  'tis  true,  the  Defendant  may  plead  a  Foreign 
Plea  in  a  Matter  not  Tranfitory;  but  then  he  muff  fwear  to  it.     Sid.  234.  Collins  verfus  Sutton. 
2.  Debt  upon  Bond  brought  againft  the  Defendant  in   B.  R.  who  pleaded,  that  at  the  Time 
of  exhibiting  the  Bill,  he  was  an  Inhabitant  in  the  County  Palatine  of  Chefter,  (viz.)   apud  Nant- 
wicb,  and  notorioufly  known   there  ;  but  this  being  taken  to  be  a  Foreign  Plea,  the  Party  fhould 
have  fworn  to  it,  which  not  being  done,  the  Plaintiff  figned  his  Judgment ;  but  it  was  fet  afide, 
becaufe  this  is  not  a  Foreign  Plea  ;  'tis  true,  'tis  a  Plea  to  the  Jurifdi&ion  of  the  Court,  and  fo 
is  Antient  Demefne,  and  every  Plea  of  Privilege  ;  but  they  are  never  put  in  upon  Oath.     5  Mod. 
?;$.  Cbolmondeley  verfus  Broom. 


iou 


S-jz 


tfyfitttmt. 


Of  Eftatcs  for  Life  and  Years,. in  Lands  |  Where  Lands  fliall  not  be  forfeited.  (B) 
or  Offices.  (A)  1  In  Treafon,  Felony,  &c.  (C) 


(A) 

m  euw  foj  %\te  ana  $eat#,  (n  Hanttf  o?  flDfficcsf.' 

EME  Covert  conveyed  her  Lands  held  in  Capite,  to  the  Ufe  of  her  felf  for  Life, 
Remainder  in  Tail  to  her  Husband  ;  adjudged  this  fliall  not  be  taken  to  be  an  Ad- 
vancement within  the  Statute  32  H.  8.  becaufe  a  Wife  fliall  not  be  intended  to  advance 
a  Husband;  and  if  he  alien  thofe  Lands,  'tis  no  Forfeiture,  for  'tis  not  within  the  Sta- 
tute 1 1  tf.  7.  19  Etiz,.  Dyer  354. 
Damages  ^  Leflee  for  Years,  Reverfion  in  Fee  to  the  Plaintiff,  to  whom  the  Tenant  for  Years  attorn- 
^H)I,S*  edj'and  in  an  Action  of  Debt  brought  againft  him  for  Rent  arrear,  he  pleaded,  that  before 
the'  Plaintiff  had  any  Thing  in  the  Reverfion,  it  was  granted  to  him,  the  faid  Defendant  in 
Fee,  and  pending  this  Suit,  the  Plaintiff  entered  on  the  Land,  as  forfeited  ;  and  adjudged,  that 
this' Entry  was  lawful,  becaufe  the  Defendant,  who  had  only  a  Leafe  for  Years,  claimed  a  Fee- 
fimple  in  the  Reverfion.     Gold/.  40.  Dixey  verfus  Spenfer.     Moor  211.  S.  C.     Poftea  9.S.C. 

3.  The  LefTor  make  a  Leafe  to  another  and  his  Ailigns,  for  his  own  Life,  and  for  the  Lives  of 
his  two  Sons,  and  afterwards  granted  the  Reverfion  for  twenty-one  Years ;  adjudged,  this  was  a 
good  Leafe  for  three  Lives,  and  if  he  grants  it  over  to  another,  for  any  cf  the  three  Lives,  tis  no 
Forfeiture  of  his  Eftate.  Gold/.  157.  Roffe  verfus  Ardwick.  Moor  398.  S.  C.  by  the  Name  of  £00* 
verfus  Awdick. 

4.  Tenant  for  Life,  Remainder  in  Tail  to  his  Son  ;  the  Tenant  for  Life  made  a  Leafe  for 
Years  to  B.  G.  upon  Covin,  and  agreed  with  the  Leflee,  that  he  fhould  make  a  Feoffment  to 
another,  which  was  done ;  and  then  the  Father,  who  was  Tenant  for  Life,  as  aforefaid,  releafed 
to  the  Feoffee,  with  Warranty,  and  died  ;  this  Warranty  defcended  upon  the  Son ;  but  becaufe 
it  commenced  by  Difleifin,  it  was  adjudged  no  Bar  to  the  Son  ;  and  if  the  Father  had  been  Li- 
ving, it  had  been  a  Forfeiture  of  his  Eftate  for  Life,  of  which  his  Son,  being  the  Iflue  in 
Tail,  might  have  taken  Advantage.     5  Rep.  97.  Fit^berbert's  Cafe. 

5.  A  Jointrefs  married  again,  and  fhe  and  her  Husband  made  a  Feoffment  in  Fee  to  B.  G. 
and  his  Heirs,  of  the  Jointure-Lands,  habendum  to  him  and  his  Heirs,  to  the  Ufe  of  the  Wife 
for  her  Life  only;  adjudged,  that    this  was  a  Forfeiture  of  her  Jointure;  for  the  Eftate   and  the 

Ufe  of  Lands  are  feveral  Things,  and  here  by  this  Feoffment  the  Fee-fimple  pafleth  to  the  Feoffee, 
and  the  Remainder  of  the  Ufe  iikewife  ;  for  tho'  the  Ute  is  afterwards  limited  to  the  Wife  for  Life, 
yet  the  Law  limits  the  Remainder  to  the  Ufe  of  the  Feoffee.  1  Leon.  125.  Peine  verfus  Hoe.  Godb. 
141.  Egertoiis  Cafe. 

6.  Tenant  by  the  Curtefy  made  a  Leafe  for  Years,  upon  Condition  to  have  the  Reverfion  in 
Fee,  which  Condition  was  performed  ;  adjudged,  that  if  Livery  be  made  upon  the  Conveyance, 
'tis  a  Forfeiture,  becaufe  when  the  Condition  is  performed,  the  Fee-fimple  pafleth  ab  initio  ;  but 
if  Tenant  in  Tail  make  a  Leafe,  with  a  Condition  to  have  a  Fee-fimple,  and  dieth,  in  fuch 
Cafe  the  Condition  cannot  be  performed,  becaufe  'tis  hindered  by  the  Defcent  of  the  Eftate  up- 
on the  Ilfue  in  Tail.     8  Rep  73.  in  the  Lord  Stafford's  Cafe. 

7.  Feoffinent  in  Fee,  upon  Condition,  that  the  Feoffees  fhould  regrant  the  Lands  to  the  Feoffor, 
and  his  Wife  in  "tail,  Remainder  to  his  own  Right  Heirs,  which  was  done  accordingly  ;  the 
Husband  and  Wife  had  iflue  a  Son,  and  then  the  Husband  died  ;  the  Son,  who  was  the  Iflue  in 
Tail,  levied  a  Fine  in  the  Life-time  of  his  Mother,  -who  was  'Tenant  in  Tail,  and  this  was  to 
Sir  George  Brown,  and  his  Heirs ;  the  Mother  afterwards  made  a  Leafe  tor  three  Lives,  without 
referving  any  Rent,  and  therefore  not  warranted  by  the  Statute  32  H.  8.  adjudged,  that  this 
Leafe  for  three  Lives  was  a  Difcontinuance,  and  within  the  Statute  11  H.  7.  and  fo  a  Forfeiture 
of  her  Eftate;  and  that  Sir  Geo.  Brown  the  Conufee  might  enter  for  the  Forfeiture,  becaufe  the 
Eftate-Tail  was  barred  by  the  Fine  levied  by  the  Iflue  in  Tail,  and  the  Remainder  in  Fee  palled 
by  it  to  the  Conufee;  fo  as  he  had  the  Remainder  in  him  at  that  very  Time  when  the  Difcon- 
tinuance was  made  by  the  Tenant  in  Tail,  in  making  a  Leafe  for  Lives  not  warranted  by  the  Sta- 
tute,-becaufe  no  Rent  was  referved,  and  then  he  is  within  the  very  Words  and  Intent  of  the 
Statute  to  enter  for  a  Forfeiture.     3   Rep.  50.  Sir  do.  Browns  Cafe.     Cro.   Eliz..  513.5.  C.  rc- 
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parted  by  the  Name  of  Lymh  verfus  Spencer.  Moor  455.  S.  C.  Dyer  148.  Peanicock'*  Cafe,  where 
the   Opinion  of  Dyer  js  contrary  to  Sir  Geo.  Brown's  Cafe. 

8.  In  Ejechnent,  the  Cafe  was,  Tenant  far  Life  made  a  Leafe  for  Years,  and  afterwards  granted 
the  Lands  to  T.  S.  habendum  after  the  Determination  of  the  Leafe  for  Years,  to  him  during  the 
Life  of  the  Leffos;  afterwards  the  Leflee  for  Years  was  turned  out,  and  the  Tenant  for  Life  was 
diffeifed  of  his  Fieehold,  and  being  lodiffeifed  levied  a  Fine,  &c.  to  the  Diffeifor  and  thereupon 
he  in  Reverfion  in  Fee  entered  for  a  Forfeiture ;  it  was  infifted,  that  this  was  no  Forfeiture  be- 
came at  the  Time  of  the  Fine  levied,  the  Cognifor  had  nothing  in  the  Land,  and  by  Confequence 
he  who  hath  nothing,  cannot  forfeit;  but  adjudged,  that  it  was  a  Forfeiture,  for  every  particular 
Tenant  ought  to  maintain  bis  own  Eftate,  and  in  doing  that  he  maintains  the  Eftate  of  him  in 
Reverfion,  out  of  which  the  particular  Eftate  is  drawn  •  and  for  that  Reafon  he  ou«ht  not  to  do  any 
AS  by  which  he  in  Reverfion  may  receive  any  Prejudice  -  Now  by  levying  this  Rne  the  Tenarc 
for  Life  did  not  maintain  but  deftroy  his  own  Eftate;  and  therefore  he  in  Reverfion  may  take  Ad- 
vantage of  it,  and  enter  upon  the  Diffeifor,  (who  was  the  Cognifee;  and  had  the  Land  by  Ton 
during  the  Life  of  the  Tenant  for  Life.     2  And.  29.  Buckley  verfus  Hardy. 

9.  In  Ejecnnent,  the  Cafe  was,  the  Teftator  devifed  his  Lands  to  Robert  his  youngeft  Son  for 
ever,  and  after  his  Deceafe,  the  Remainder  to  his  Heir  Male  for  ever,  and  died  ;  the  Son  made 
a  Leafe  to  B.  G.  fur  three  Lives  ;  adjudged,  that  if  by  this  Devife  the  Son  took 'only  an  Eftate 
for  Lif.*,  then  his  making  a  Leafe  for  three  Lives  had  been  a  Forfeiture  of  his  Eftate  for  Life  • 
but  it  was  icfolved  to  be  an  Eltate-Tail  in  him,  and  fo  the  Leafe  good.  1  Bulll  ->io  Whitim 
verfus  WHkin.  . 

.  10.  Tenant  in  Fee-fimple  made  a  Leafe  for  Years  to  Spencer,  rendring  Rent,  and  afterwards 
by  Bargain  and  Sale,  conveyed  the  Reverfion  to  the  Plaintiff,  who  brought  an  Action  of  Debt  a- 
gainft  Spencer  for  the  Rent  in  Arrear;  the  Defendant  pleaded,  that  after  the  Leafe,  and  before 
the  Grant  of  the  Reverfion  to  the  Plaintiff,  the  faid  Tenant  in  Fee  bargained  and  fold  the  Land 
to  him  ;  and  upon  a  Special  Verdid  in  an  Affife  of  frefh  Force,  in  which  all  this  Matter  was 
found,  the  Queftion  was,  whether  Spencer  had  forfeited  his  Leafe  or  not  ;  and  adjudged,  that  it 
was  forfeited.     Moor  211.  Sir  Wolfton  Dixie's  Cafe.     Antea  (A)  2.  S.  C. 


Life;  the  Queftion  was,  whether  the  Remainder  Man  in  Fee  might  enter  for  a  Forfeiture;  adjudged 
that  the  Levying  a  Fine  by  theJTenant  for  Life,was  no  Forfeiture  of  his  Eftate  for  Life,  becaufe  he 
parted  with  no  more  than  his  Eftate  for  Life,  which  could  not  be  prejudicial  to  any  Man  •  'tis  not 
like  the  Cafe  of  Tenant  for  Life,  Remainder  for  Life,  Remainder  in  Tail,  Remainder  in  Fee  to  the 
firft  Tenant  for  Life  ;  where,  if  the  Tenant  for  Life  join  with  him  in  the  firft  Remainder,  either 
in  the  Fine  or  Feoffment,  by  the  Words  Dedi,  concefft  &  confirmari  in  Fee,  executed  by  a  Letter 
of  Attorney,  this  is  a  Forfeiture  of  both  their  Eftates  for  Life,  and  he  in  the  next  Remainder 
may  enter;  for  'tis  the  Feoffment  in  Fee  of  the  firft  Tenant  for  Life,  and  the  Confirmation  of 
the  fecond  Tenant  for  Life,  and  fo  their  Eftates  are  extinguiihed  in  Fee  granted  by  them,  which 
h  a  Wrong  done  to  the  Remainder  Man  in  Tail,  and  tends  to  his  Difinheritapce  ;  and  therefore 
he  may  enter.     2  And.  66.  Gardner  verfus  Brydon. 

1 2.  In  Ejectment,  the  Cafe  upon  the  Pleadings  was,  Leffee  for  Life  bargained  and  fold  the 
Lands  to  IV.  R-  and  his  Heirs ;  and  afterwards  he  fuffered  a  Recovery  to  the  Ufe  of  the 
Bargainor ;  adjudged  this  was  a  Forfeiture  of  the  Eftate  for  Life.  Moor  271.  Page  verfus 
Griffith. 

13.  Inquifition  out  of  Chancery   finds,    that  the   Warden    of  the  Fleet  had   voluntarily  per- 
mitted two  Perfons  in  Execution  to  efcape,  and  this   Profecution  was  at  the  Suit  of  one  Col.  Luv-  ?. 
ton,  with  an  Intent  to  procure  a  Grant  of  the  Office  from  the  King;  an  Exception  was  taken  to       ' 
this   Inquifition,  for  that    it   did    not  find  what  Eftate  the  Warden  had  in  the  Office  •  'tis  true 
thefe  Voluntary   Ejcapes  made  a  Forfeiture  of  the  Office  ;  but  yet,  if  the  Fee  thereof  be  in  an- 
other, and  the  Warden  hath  only  an  Eftate  for  Life,  (as  in  Truth  he  had  no  more)  then  the  Forfei- 
ture of  an  Office  for  Life  is  a  Forfeiture  to  him  in  Reverfion,  and  not  to   the  King ;  fo  was  the 
Forfeiture  of  the  Lady  Broughton  of  the  Office  of  Keeper  of  the  Gate-houfe  Weftminfter,  a  For- 
feiture to  the  Dean  and  Chapter,  and  not  to  the  King;  and  for  this  Reafon  the  Lord  Keeper  quafh- 

ed   the  Inquifition.     3  Lev.  288.  'The  A'/'«g  verfus  Manlove.     See  Poph.  119.    T'he  Earl  of  Pem- 
broke's Cafe.     See  Woodward  verfus  Fox. 

14.  In  Ejeftment  upon  a  Trial  at  Bar,  and  in  Evidence  to  the  Jury,  the  Court  held,  if  Te-  Raym, 
nant  for  Life  make  a  Bargain   and  Sale  in  Fee,  and  afterwards  fuffer  a  Common  Recovery,  tho'  it  24°- 
happen  afterwards  to  be  reverfed  for  Error,  that  this  is  a  Forfeiture  of  the  Eftate  for  Life.    Sid.  90. 
Lejirange  verfus  Temple. 

15.  The  Lady  Broughton  had  a  Leafe  for  Years  of  the  Gate-houfe  Prifon  at  Weftminfter,  from 

the  Dean  and  Chapter,  who  were  Owners  of  the  Inheritance  ;  and  in  an  Information   brought  a-  Raym- 
gainft  her  for   extorting  feveral    Sums   from  the  Prifoners,  fhe  was  found  guilty,  and  fined  500/.  ll6' 
and  tho'  this  was   a  Forfeiture  of  the  Office  it  felf,  yet  they  only  feifed  it,  and  put  in  ano- 
ther   at    the     Nom'nauon  of    the  Dean   and  Chapter.       2   Lev.  71.    The   Lady   Broughton's 
Cafe. 

5   T  16.  De- 
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i<5.  Devife  of  Lands  to  her  Executors  to  pay  500  /.  out  of  them  to  her  Sun:  Provided,  that 
if  his  Father  did  not  give  a  fufficient  Releafe  to  the  Exectiters  of  all  the  Goods  and  Chattels  re- 
maining in  fuch  a  Houfe,  then  the  Devife  of  this  500/.  fhouid  be  void,  and  it  fhoud  go  to  the 
Executors  ;  the  Teftatrix  died,  a  Releafe  was  tendered  to  the  Father,  who  refufed  to  execute  it, 
then  the  Son  exhibits  a  Bill  againft  the  Father,  and  againft  the  Executors  for  this  500  /.  and  to 
compel  the  Father  to  Releafe  :  The  Lord  Chancellor  Finch  decreed  the  Money  to  be  paid  to  the 
Son,  tho'  the  Executors  in  their  Anfwer  infilled  to  have  it  as  forfeited  to  them,  upon  the  Refu- 
fal  of  the  Father  to  execute  the  releafe,  and  faid  it  was  a  (landing  Rule  in  Equity,  that  a 
Forfeiture  fhould  not  bind  where  the  Thing  might  be  done  afterwards,  or  a  Compenfation  made 
for  it ;  unlefs  where  there  is  a  Devife  over  to  another  Perfon  upon  the  Forfeiture  of  the  firft.  z 
Vent.  352.  Cage  verfus  Ruffell. 

(B) 

WLWytxz  'jUnDjs  ©all  not  hz  fojfdteo. 

I.T^HE  Teftator  being  feifed  in  Fee,  devifed  his  Lands  to  his  youngeft  Daughter  in  Tail, 
Remainder  to  his  eldeft  Daughter  in  Tail,  with  divers  Remainders  over;  Provifo  if  ei- 
ther of  them  willingly  agreed  to  do  any  Act,  whereby  the  Lands  mould  not  come  to  them  in 
Remainder,  that  then  the  Eftate  limited  to  them  fhould  ceafe,  &c.  the  youngeft  Daughter  mar- 
ried, and  then  me  and  her  Husband  fuffered  a  Recovery  to  them  and  their  Heirs ;  adjudged, 
that  this  being  incident  to  an  Eftate-Tail,  could  not  be  barred  by  any  Limitation  or  Condition  ; 
and  therefore  her  fuffering  a  Recovery,  was  no  Forfeiture  of  her  Eftate.  1 1  Rep.  Partington  ver- 
fus Rogers. 

i.  King  H.  8.  by  Letters  Patents,  granted  the  Manor  of  Blechinghy  to  Sir  Nicholas  Carew  and 
his  Wife,  and  to  the  Heirs  of  their  two  Bodies  ;  they  had  Iffue  Francis,  and  afterward  Sir  Ni- 
cholas was  attainted  of  Treafon  and  executed,  his  Wife  furviving  ;  after  whofe  Death  the  Que- 
ftion  was,  whether  Francis  fhould  have  the  Manor,  by  Virtue  of  this  Entail,  or  the  King,  by  Vir- 
tue of  the  Attainder ;  and  it  was  held,  that  the  King  fhould  have  it  as  forfeited,  tho'  it  was 
argued  for  Francis,  that  his  Mother  furviving,  he  is  inheritable  to  the  Manor  by  Defcent  from 
her,  and  might  claim  it  per  formam  Doni  ;  and  tho'  the  Blood  between  his  Father  and  him  is 
corrupted,  yet  'tis  not  fo  between  his  Mother  and  him.  1  And.  39.  Lord  Effingham  verfus 
Carew. 

(C) 
%tl  CteafOtT,  felony  &c    See  Remainder.  (F)  7. 

I,  X  Grant  was  made  to  the  Father  and  Son,  of  a  Park- Keeper  for  their  Lives,  and  to  the 
jlJL  Survivor,  with  a  Fee  of  3  /.  10  /.  the  Father  was  afterwards  attainted  of  Treafon,  and 
executed,  and  then  the  Son  moved  the  Court  of  Exchequer,  that  his  Deed  might  be  allow- 
ed and  enrolled,  in  order  to  recover  the  Arrears  of  the  faid  Fee  for  three  Years  then  be- 
hind, which  was  done  accordingly  ;  and  adjudged,  that  the  faid  Fee  and  Office  was  not  for- 
feited by  the  Attainder  of  the  Father  ;  for  it  being  infeparably  incident  to  the  Perfon,  it  can- 
not be  affigned  over,  and  what  cannot  be  affigned  over,  cannot  be  forfeited.  Plow.  Com.  375?, 
Sir   Henry  Nevill's  Cafe. 

2.  A  Rent  was  granted  pro  confilio  impendendo  ;  the  Grantee  was  afterwards  attainted  of  Trea- 
fon, and  committed  to  the  Tower,  and  the  Grantor  having  Occafion  for  his  Advice,  could 
not  have  Accefs  to  him  ;  adjudged,  that  this  Rent  was  not  forfeited  by  the  Attainder,  becaufe 
it  was  a  Thing  which  was  incident  to  the  Caufe,  (viz.)  to  the  giving  Counfel,  which  could  not 
be  affigned  over.     6  H.  8.  Dyer  2.  Empfons  Cafe. 

3.  Leffee  for  Years  affigned  his  Term  to  another  in  Truft  for  himfelf,  and  afterwards  he 
was  attainted  of  Felony  ;  adjudged,  that  the  Truft  was  forfeited  to  the  King  ;  but  all  the  Judges 
held,  that  a  Truft  in  a  Freehold  is  not  forfeited  upon  an  Attainder  of  Treafon.  14  Eliz,.  Arm- 
ftrongs  Cafe. 

4.  The  Husband,  feifed  of  Lands  in  Right  of  his  Wife,  was  attainted  of  Felony,  and  the 
King  upon  Office  found,  feifed  the  Lands,  and  afterwards  granted  the  fame  to  another  in  Fee ; 
adjudged,  that  this  Grant  was  good  to  pafs  the  Eftate  to  the  Grantee,  during  the  Coverture  ; 
the  King  having  gained  fuch  Eftate  by  the  Forfeiture,  and  was  entitled  to  it  by  Office  found. 
1  Rep  48.  in  Alt'on  WooXs  Cafe. 

5.  Adjudged  in  the  Marquefs  of  JVmchefter's  Cafe,  that  a  Right  of  AElion  concerning  Inheritances 
is  not  forfeited  by  an  Attainder  of  Treafon,  but  Right  of  Entry  is,  and  fo  are  Bonds,  Statutes,  Re- 
cognifance?,  e^c.  and  all  Things  in  Aftion.     3  Rep.  3.  Marquefs  of IVinchefter's  Cafe. 

6.  In  Treafon  or  Felony,  the  Defendant  may  fell  his  Goods,  be  they  Chattels  real  or  perfonal, 
bona  fide,  before  Conviction,  for  his  Maintenance  in  Prifon;  for  the  King  hath  no  Intereft  till 
Conviction.     8  Rep.  In  Sir  Gerrard  Fleetwood's  Cafe. 
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7.  If  a  Man  pawn  Goods  for  Money   lent,  and  afterwards  is  outlawed  or  attainted  of  Felony,  1  Roll. 
the  King  is  not  entitled  to  the  Goods  by  Forfeiture,  until  the  Money  is  paid  to  him  to  whom  Rep.  1^, 
they  were  pawned  ;  fo  if  Leftee  for  Years  is  diftrained  for  Rent  arrear,  and  afterwards  is  attaint- 
ed of  Felony  done  by  him  before  the  Diftrefs  taken,    the   King  fhall   not  have  the  Diftrefs  as  a 
Forfeiture,  until  he  fatisfies  the  Party  who  diftrained.  3  Bidft.  17.  In  Waller  verfus  Hangar's  Cafe. 

8.  King  James  granted  a  Leafe  to  Sir  'John  Daccomb  and  others,  &c.  in  Trufi  for  the  Earl  of 
S.  who  was  afterwards  attainted  of  Felony  ;  the  Queftion  referred  by  the  King  to  all  the  Judges 
was,  whether  this  -Trufi  was  forfeited,  and  they  all  agreed,  that  it  was;  and  that  the  Executors 
of 'Sir  John  Daccomb  fhould  be  compelled  to  affign  the  Refidue  of  the  Term  to  the  King.  2  Cro. 
512.  "the  King  verfus  Executors  of  Sir  John  Daccomb  in  Cane.  See  pi.  11.  contra.  See  The  King 
verfus  Holland. 

9.  Archbijhop  Cranmer  being  feifed  of  the  Reverfion  in  Fee  of  Lands,  upon  the  Determination  iLeon.  j. 
of  a  Leafe  then  in  Being,  granted  the  faid  Reverfion  to  Truftees,  to  the  Uk  of  the  Archbifliop  Dyer 
for  Life,  &c.  Remainder  jor  twenty  Tears,  to  the  Ufe  of  his  Executors,   Remainder  over,  &c.  the  U(?" 
Archbifhop  was  attainted  of  Treafon,  and  Anno  3  &  4  Mann  was  burnt;  3nd  all  his  Lands  and  .^nd' 
Chattels  being  given  to  the  Queen  by  the  Aft  of  Attainder,  fhe  became  pofleffed  of  this  Term  jp, 

for  twenty  Years  in  Remainder,  which  fhe  granted  to  the  Defendant ;  but  adjudged,  that  this 
Term  of  twenty  Years  was  never  in  the  Archbifhop  to  forfeit,  but  only  an  Authority  to  name 
Executors,  in  whom  the  Term  was  to  veil  by  Way  of  Purchafe;  and  becaufe  he  could  not  make 
Executors,  being  himfelf  attainted,  this  Term  of  twenty  Years  did  never  arife.  Moor  100.  Cran- 
mer %  Cafe. 

10.  Francis  Throgtnorton,  Anno  26  Eliz,.  was  attainted  of  Treafon,  committed  by  him  Anno 
18  Eliz.  and  between  the  Time  of  the  Treafon  committed  and  the  Attainder,  one  Scudamore, 
who  married  his  Sifter,  levied  a  Fine  to  the  faid  "Throgmorton,  &c.  to  the  Ufe  of  Scudamore  and 
his  Wife,  and  to  the  Heirs  of  the  Husband ;  and  afterwards  he  fold  the  Lands  by  a  Deed  of  Bar- 
gain and  Sale  and  Fine,  to  one  Pyml,  who  was  advifed  to  petition  the  Queen  to  make  his  Title 
good,  becaufe  the  Ufe  which  fhould  raife  the  Eftate  to  Scudamore  and  his  Wife,  was  destroyed 
by  the  Attainder,  and  therefore  the  Eftate  remained  in  the  Cognifee,  which  was  forfeited.  Moor 
196.  Pymb\  Cafe. 

1 1.  Upon  a  Bill  in  the  Exchequer  to  difcover  the  Profits  of  a  real  Eftate  forfeited  by  the  De-  Hardr. 
fendant's  Son,  who  murdered  his  own  Brother,    which  Profits  were  received  by  the  Father ;  it  405. 
was  held,  that  a  Leafe  for  Tears  in  "Trufi  for  the  Son   was   forfeited  by  this  Felony;    but  it  was 
doubted,  whether  an*  Inheritance  in  Trufi  would  be  forfeited:    Afterwards,  upon  an   Informa-  2O0. 
tion  exhibited  by  the  Attorney  General  againft  Sir  George  Sands,  a  Cafe  was  made  and  ftated,  512,  5'4» 
which  was  thus :  Sir  Ralph  Freeman  purchafed  Lands  for  the  Term  of  ninety-nine  Years  in  his  1  And* 
own  Name,  and  afterwards  he  purchafed  the  Inheritance  of  the  fame  Lands  in  Trufi,  &c.  then  2^' 

he  devifed  the  faid  Lands  to  his  Grandfous,  who  were  the  Sons  of  Sir  George  Sands,  and  directed 
his  Truftees  to  make  Conveyances  accordingly,  and  died  ;  Sir  George  Sands,  at  that  Time,  had 
two  Sons  George  and  Freeman  Sands,  and  Freeman  killed  George,  for  which  Murder  he  was  at- 
tainted and  executed,  no  Conveyances  being  yet  made  by  the  Truftees  purfuant  to  the  Will  of 
Sir  Ralph  Freeman ;  the  Queftions  were,  whether  the  Term  for  Tears,  and  whether  the  Inheri- 
tance in  Trufi  were  forfeited  to  the  King;  thofe  who  argued  that  both  were  forfeited,  tell  us, 
that  a  Trufi  is  a  Right  in  Confcience  to  take  the  Profits,  and  follows  the  Nature  of  the  Land ; 
that  'tis  an  Intereft  annexed  in  Privity  to  an  Eftate  in  Lands,  and  that  the  Common  Law  takes 
Notice  of  it;  that  the  Term  for  Years  in  this  Cafe  doth  not  attend  the  Inheritance,  but  is  di- 
ftinft,  and  ftands  by  it  felf,  and  fo  'tis  forfeited;  for 'tis  not  merged  in  the  Inheritance  conveyed 
to  the  Defendant,  Sir  George  Sands,  in  Trufi  as  aforefaid,  becaufe  he  hath  it  as  Adminiftrator  in 
attter  droit ;  and  after  the  Death  of  his  Son  George,  this  Truft  is  in  him  for  his  Son  Freeman,  the 
Felon;  and  if  fo,  then  the  Truft  of  this  Term  is  forfeited  to  the  King:  But  adjudged,  that  nei- 
ther the  Truft  of  the  Inheritance  or  Term  are  forfeited;  for  if  the  Truft  of  the  Inheritance  was 
forfeitable,  the  King  muft  be  in  PofleiTion  by  Efcheat,  and  that  he  cannot  be,  becaufe  there  can 
be  Efcheat  only  for  Want  of  a  Tenant,  and  here  the  Ftoftee  is  Tenant  ;  belides,  the  Truft, 
either  of  a  Fee-fimple  or  Fee-tail,  is  not  forfeitable  at  Common  Law  for  Felony,  but  by  the  Sta- 
tutes 26  H.  8.  cap.  10.  and  33  H.  8.  cap.  20.  both  are  forfeitable  for  *  Treafon;  now,  as  to  the  *  3  &ep- 
fecond  Point,  whether  the  Leafe  is  forfeited  ;  and  adjudged  that  it  was  not ;  the  Reafons  were,  Mar<jnefs 
that  a  Truft  is  the  fame  that  an  Ufe  was  before  the  Statute  27  H.  8.  and  it  fhall  go  with  the  In-  JL,*  c°/J, 
heritance;  for 'tis  the  Intention  of  the  Party  that  creates  and  governs  both  Ufes  and  Trufts,  and 
therefore  this  Leafe  muft  attend  the  Inheritance,  becaufe  it  appears  that  the  Parties  intended  it 
fhould;  and  if  fo,  then  'tis  no  more  than  a  Shadow,  and  cannot  go  to  the  Felon,  but  to  the  Ad- 
miniftrator of  George  ;  and  if  it  fhould  be  forfeited,  it  muft  be  as  being  a  Chattel  in  the  Felon, 
which  it  never  was,  becaufe  it  was  defigned  in  the  firft  Place  for  George,  who  was  his  elder  Bro- 
ther; and  it  being  to  attend  the  Inheritance,  he  might  have  difpofed  thereof  as  Heir,  which  he 
hath  not  done,  therefore  it  fhall  go  to  his  Adminiftrator ;  but  if  it  was  not  a  Chattel  in  George,  it 
can  never  be  fo  in  the  Felon,  but  muft  ftill  attend  the  Inheritance  which  the  Felon  hath  as  Heir 
to  his  Brother;  for  he  was  not  the  firft  to  whom  it  was  limited,  but  his  Brother  George,  fo 
that  the  Felon  takes  it  as  Part  of  the  Inheritance,  and  having  no  other  Intereft  in  it,  'tis  not  for- 
feitable, for  'tis  not  drowned  in  the  Inheritance,  but  preferved  in  Order  to  protect  it  from  mefne  f  ,sVe  pl.8, 
Incumbrance ;    'tis  true,  if  this  Leafe  had  been  |  afligned,    and  fevered  from  the  Inheritance,  it  Whether 

that  Leafe  was  originally  created  or  ajfigntd, 
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might  have  been  forfeited,  but  fo  long  as  'tis  attendant  on  it  'tis  otherwife  ;  and  in  moft  Cafes 
where  Leafes  for  Years  in  Truft  have  been  forfeited,  apparent  Frauds  have  been  the  Ground  of 
fucb  Forfeitures;  as  for  Inftance,  in  Sir  Walter  Rawleigh's  Cafe,  (viz,.)  Queen  Elizabeth  pur- 
chafed  a  Leafe  for  Years,  and  gave  it  to  Sir  Walter  Rawleigh,  afterwards  fhe  purchafed  the  In- 
heritance, and  intending  to  give  him  that  likewife  ;  he,  to  prevent  the  Leafe  being  merged,  af- 
faned  it  to  his  Son,  being  a  Child  of  fix  Years  old,  then  the  Queen  conveyed  the  Inheritance  to 
the  Father,  who  fectUd  it  on  his  Son;  and  Anno  i  Jac.  the  Father  was  attainted  of  Treafon  ; 
now  it  was'  held,  that  the  Leafe  affigned  to  his  Son  was  forfeited,  becaufe  the  Father  himfelf 
took  the  Profits  after  the  Alignment,  fo  that  there  was  Fraud  apparent,  &c.  Hardr.  488.  Attor- 
ney General  verfus  Sir  George  Sands. 

1  2.  The  Truft  of  a  Term  was  upon  the  Marriage  of  Wbaley,  conveyed  to  W.  R.  and  others, 
till  Whaley  fhould  pay  fo  much  Money,  and  afterwards  in  Truft  for  him  and  his  Wife  and  Chil- 
dren ;  Whaley  was  afterwards  attainted  of  Treafon  ;  and  by  the  Statute  Car.  2.  all  the  Eftates  and 
Truft'sof  and  for  fuch  Perfons,  are  given  to  the  King;  the  Wife  paid  the  Money;  and  all  this 
Matter  being  found  in  a  Special  Verdid  in  Ejectment,  it  was  adjudged,  that  this  Truft  was  not 
forfeited,  becaufe  the  Wife  was  in  the  Nature  of  a  Purchafer.     Sid.  260.  Wbaley  verfus  Anderfon. 


See  IndiUment. 
(A) 

HIS  is  a  fraudulent  making  and  publifhing  falfe  Writings,  to  the  Prejudice  of  the 
Rights  of  other  Men,  and  is  punifhable  at  the  Common  Law,  either  by  Aftion,  or 
by  the  Statute  5  Eliz,.  by  Indictment;  the  Words  are,  If  any  one  Jhall  forge  any 
Deed,  to  the  Intent  that  the  Eftate  of  Freehold  or  Inheritance  of  any  Perfon,  in  or  to 
any  Lands  or  Tenements,  Freehold  or  Copyhold,  or  Right,  Title,  or  Intereft  of  any  of,  in,  or  to  the 
fame,  or  any  of  them,  may  be  molefted,  c\c. 

Another  Claufe  is,  That  if  any  Perfon  plead,  publifi,  or  JJxw  forth,  &c.  to  the  Intent  to  have 
or  claim  any  Eftate  of  Inheritance,  Freehold,  or  Leafe  for  Years  Jhall  be  claimed,  &c. 

2.  There  was  Grandfather,  Father,  and  Daughter;  the  Lands  defcended  to  the  Father,  and 
he  made  a  Leafe  for  100  Years  ;  the  Daughter,  to  avoid  this  Leafe,  forged  a  Will  made  by  the 
Grandfather,  by  which  he  gave  the  Lands  to  the  Father  for  Life,  Remainder  to  the  Daughter  in 
Fee  ;  the  Court  feemed  to  incline,  that  this  was  not  within  the  Statute,  for  an  Eftate  for  Years 
was  not  fuch  an  Intereft  or  Title  as  is  intended  by  the  Statute  by  fuch  a  forged  Will  or  Deed  ;  be- 
sides, the  Defendant  did  not  claim  the  Leafe,  for  her  Intent  was  to  defeat  it ;  and  this  being  a  Pe- 
nal Statute;  fhall  not  have  an  equitable  Conftruction.  Godbolt  62.  Sturgies's  Cafe.  See  4  Leon. 
25.  Newman  verfus  Sberifte.  S.P. 

3.  Writ  of  Forger  of  falfe  Deeds,  in  which  the  Plaintiff  declared,  upon  the  Forging  an  Inden- 
ture, containing,  that  a  certain  Abbot  of  Gloceftcr,  demifed  the  Site  of  the  Manor  of  R.  &  terras 
dominicales,  &c.  upon  Not  guilty  pleaded,  a  Leafe  was  given  in  Evidence,  fuppofed  to  be  made 
and  forged,  containing,  that  the  Abbot  leafed  the  Site,  &c.  &  omnes  dominicales  terras,  &c.  ex- 
cepting two  Clofes;  and  adjudged,  this  was  good  Evidence,  for  'tis  not  neceflary  to  conftrue  the 
Words  Terras  dominicales  in  the  Declaration,  to  be  omnes  terras  dominicales,  for  then  it  would  not 
agree  with  the  Leafe  in  which  fome  are  excepted  ;  and  thofe  which  are  not  excepted  are  Terra  do- 
minicales, and  fo  the.  Declaration  and  Leafe  agree.     1  Leon.  139.  Atkins  verfus  Hales. 

4.  Adjudged,  that  if  one  writeth  a  Will  of  a  fick  Perfon,  who  becomes  afterwards  fpeechlefs, 
and  then  he  inferts  a  Claufe  in  it,  without  any  Warrant,  that  the  fame  is  not  Forgery  of  the  Will, 
within  the  Statute  5  Eliz,.     P.ifh.   12  Eliz,.  Dyer  288. 

5.  The  Defendant  was  fucd  in  the  Star-Chamber  for  forging  a  Cuftomary  of  a  Manor,  ef  the 
Cuftoms  and  Ufage  of  the  Copyholders  there,  and  put  feveral  Seals  to  it ;  adjudged,  that  this 
was  a  Forgery  within  the  Statute,  by  the  Word  Writing ;  and  the  Court  faid,  the  King  might  par- 
don the  corporal  Punifhment.     Dyer  322.  Taverner's  Cafe. 

6.  The  Profecutor  delivered  1000/.  to  a  Vintner  to  put  out  at  Intereft,  he  fpent  the  Money, 
and  delivered  feveral  Bonds,  which  he  pretended  to  have  taken  for  the  Money,  in  which  feveral 
Men  were  bound,  who  were  of  known  Ability,  and  every  Bond  was  fealed,  and  the  Vintner's 
Name-fubfcribed  as  a  Witnefs,  all  which  Bonds  were  forged;  adjudged,  that  tho'  there  were  feve- 
ral Bonds,  yet  the  Offender  fhould  lofe  but  one  Ear,  for  it  mail  be  taken  as  one  Forgery,  becaufe 
done  at  one  Time;  and  that  the  Party  grieved  fhould  recover  his  Damages.  2  Brownl.  50.  An- 
drews verfus  Ledfam. 
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7.  Information  againft  the  Defendant  for  Forgery,  for  publifhing  a  forged  Deed,  knowing  it  to 
be  forged  ;  adjudged,  upon  a  Conference  with  the  Judges  of  B.  R.  to  whom  one  of  the  Barons  of 
the  Exchequer  was  fent,  that  no  Perfon  who  is,  or  may  be  a  Lofer  by  the  Deed,  or  who  may  re- 
ceive any  Benefit  or  Advantage  by  the  Verdict,  being  found  againft  the  Defendant,  fbal]  be  a 
Witnefs  for  the  King.     Hardres  331.  Wattss  Cafe. 

8.  Debt  upon  the  Statute  5  Eliz-.  cap.  14.  againft  an  Attorney  for  forging  a  Bond,  wherein 
the  Plaintiff  fet  forth  the  Statute,  and  that  the  Defendant  had  forged  a  Bond  in  his  Name,  which 
was  tranfmitted  into  the  Exchequer,  and  Procefs  iflued  out  of  that  Court  againft  the  Plaintiff, 
who  was  thereupon  compelled  to  appear,  and  that  his  Cofts  amounted  to  20/.  and  his  Damages 
to  10/.  and  fo  demanded  the  Double,  (viz..)  60  I.  which  the  Defendant  had  not  paid.  1  Lutw. 
61.  Collingwovd  verfus  Jefferies.    3  Lev.  398.  S.C. 

9.  Debt  upon  Bond  of  10000 1,  conditioned  to  pay  5000/.  to  the  Wife  of  the  Plaintiff,  within 
three  Months  after  the  Death  of  the  Obligor;  upon  Non  eft  faElum  pleaded,  there  was  a  Trial 
at  Bar,  and  the  Witneffes  to  the  Bond  were  examined  a-part,  becaufe  it  was  fufpected  to  be  forc- 
ed, and  the  Jury  found  Non  eft  facium  ;  whereupon  the  Defendant  defired  by  his  Counfel,  that  it 
might  remain  in  Court,  but  that  was  denied.  Sid.  131.  Guilliams  &  Ux'  verfus  Sir  John  Hu- 
lk &  Vx\ 

jo.  The  Defendant  was  indicted  for  counterfeiting  a  Protection  in  the  Name  of  Sir  Anth.  AJh- 
ley  Cooper,  who  was  at  that  Time  a  Privy  Councellor,  which  he  fold  for  61.  and  was  found  ouil- 
ty  of  the  forgery  and  Extortion  ;  it  was  infilled  in  Arreft  of  Judgment,  that  this  was  no  Offence, 
becaufe  Sir  Anthony  was  neither  a  Member  of  Parliament  or  Nobleman,  and  therefore  the  Pro- 
tection was  void  ;  but  the  Defendant  was  lined  50/.  and  committed  till  he  paid  it.  Sid.  142. 
'The  King  verfus  Dcakins. 

11.  The  Jury  found  a  Deed  concerning  an  Eftate  of  2000/.  per  Annum  to  be  forged,-  and  it 
was  ordered  by  the  Court  of  Chancery,  to  bring  it  into  Court,  and  Leave  given,  that  Phitten 
might  have  a  new  Trial  if  he  would,  within  a  Year,  which  he  had,  and  it  was  found  forged,  and 
thereupon  it  was  by  Order  cancelled.     Sid.  170.  Phitton  verfus  Gerrard. 

12.  The  Defendant,  who  had  700/.  per  Annum,  and  was  High  Sheriff  of  the  County  of  Wav- 
wick,  not  long  fince  was  indicted  and  convicted  of  forging  an  Acquittance  for  7  /.  he  was  fined 
100  /.  and  to  be  of  the  Good  Behaviour  for  one  Year.     Sid.  278.  The  King  verfus  Ferrers. 

13.  Indictment  for  Forging  and  Publijhmg  a  Deed  at  C.  the  Defendant  was  found  guilty  de 
tranfgreffione  &  forgeria  prad^  ;  it  was  objected,  that  this  is  infufficient,  becaufe  nothino  was 
found  as  to  the  Publijhing;  but  adjudged,  that  Tranfgreffione  prad'  includes  all.  2  Lev.  in.  The 
King  verfus  Newman,    z  Lev.  221.   S.  P.  The  King  verfus  Mariott. 

14.  Information  for  a  Forgery,  the  Cafe  was  thus :  One  Marjlj,  a  Cuftom-houfe  Officer,  fufpect- 
ing  that:  fome  Wool  would  be  tranfported,  went  to  the  Sea-fide  in  the  Night-time,  where,  in  an 
Affray,  he  killed  a  Man,  of  which  he  was  found  guilty  upon  the  Coroner's  inqueft  ;  afterwards  the 
Coroner  inferted  the  Names  of  two  Perfons,  who,  together  with  Marjh,  were  indicted  upon  the 
Coroner's  Inqueft  for  Murder  ;  and  it  being  tried  a^r,  they  were  all  Three  acquitted  ;  but  Two 
of  the  Jury  on  the  Coroner's  Inqueft,  made  Oath-,  that  they  found  the  Indictment  only  againft 
Marjh,  and  that  the  Coroner  took  the  Indictment,  it  being  in  Englijh,  and  told  them  it  muft  be 
turned  into  Latin,  which  was  done,  and  then  he  inferted  the  Names  of  two  other  Perfons;  this 
Information  was  tried  at  Bar,  and  he  was  found  guilty,  but  having  compounded  with  the  Profe- 
cutors,  he  was  fined  twenty  Nobles,  and  no  more.     3  Mod.  66.  The  King  verfus  Marjb  &  aP. 

15.  Information  againft  the  Defendant,  fetting  forth,  that  he  did  forge  Qiioddam  fcriptum  con- 
tinen   in  fe  fcriptum  obligator ium,  per  quod  quidem  fcriptum  obligator ium  pradiEl'  T.  S.  obligatus 

fuit,  he  was  found  guilty ;  and  it  was  moved  in  Arreft  of  Judgment,  that  T  S.  could  not  be 
bound,  if  the  Bond  was  forged :  Sed  per  Curiam,  the  Defendant  being  found  guilty  of  Forging  a 
Writing,  continen  quoddam  fcriptum,  &c.  that  might  be  a  true  Bond.     3  Mod.  104.  Amnymus. 

\6.  The  Defendant  was  indicted  for  Forging  a  Cocquet  pro  quinq;  S.iranis  lini,  Anglice,  five 
Packs  of  Linen  Cloth ;  and  being  found  guilty,  it  was  moved  in  Arreft  of  Judgment,  that  the  In- 
dictment was  ill,  becaufe  of  the  Incertainty,  how  much  Cloth  there  was;   but  adjudged,  that  'tis 
fufficient  to  defcribe  the  Thing  containing,  as  ducu  *  Sarcinas  Cannabi,  Anglice  Two  Bundles  of  \  Ler- 
Hemp;  fo  Trover  for  a  Study  of  Booh  hath  been  held  good.     Mod.  Cafes  87.  The  Queen  verfus  |°|" , 

Brown.  ,  *    cv* 

115. 
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In  the  Dcfccndcr.  (A)  I  In  the  Reverter.  (C) 

In  the  Remainder.  (B)  Pleadings  therein,  good,  and  not  good. 

I      (D) 


(A) 


Here  a  Remainder  is  once  executed,  in  fuch  Cafe  the  Demandant  in  a  Formedon 
in  Defcender  fhall  never  mention  this  Remainder;  but  the  general  Writ  in  the 


TTT 

%/%/  Defcender  fhall  ferve,  and  he  fhall  count  as  of  an  immediate  Gift,  for  he  cannot 

y     T  have  a  Formedon  in  Remainder,  when  the  Remainder  is  executed;  and  in  this 

Formedon  in  Defcender,   the  Demandant  muft  make  himfelf  Heir  to  him  who  was  laft  feifed. 
8  Rep.  86.  Buckmere's  Cafe. 

2.  In  a  Formedon  in  Defcender,  if  the  Demandant  is  barred,  either  by  Verdict  or  Demurrer, 
yet  the  IfTue  in  Tail  fhall  have  a  new  Formedon,  becaufe  he  doth  not  only  claim  as  Heir  to  his 
Anceftor,  but  alfo  per  formam  doni,  for  otherwife  he  might  be  barred  by  the  falfe  Pleading  of 
his  Anceftor,  and  that  is  prohibited  by  the  Statute  IVejlm.  2.  6  Rep.  in  Ferrers  Cafe.  Dyer 
188.  Sir  Ralph  Rowlett's  Cafe. 

3.  In  this  Formedon  the  Demandant  muft  make  himfelf  Son  and  Heir,  or  Coufin  and  Heir  to 
him  who  was  laft  actually  feifed  of  the  Eftate-tail;  for  any  other  Seifin  fhall  abate  the  Writ.  8  Rep. 
88,  in  Buckmere's  Cafe. 

4.  In  every  Formedon,  there  are  two  Things  neceflary;  one  is  the  Gift  of  the  Donor,  the  other 
is  Conveyance  of  the  Eftate  to  the  Donee  ;  and  if  either  of  thefe  fail,  the  Writ  is  not  good  in 
Subftance,  nor  helped  by  any  Statute  of  Jeofails.     Goldf.  126.  Dewnall  verfus  Catesby.    Jeofails. 

(A)  1.  S.  C. 

5.  But  yet  in  a  Formedon  in  Defcender,  the  Demandant  made  himfelf  Heir  to  every  one  who 
had  inherited  the  Eftate-tail,  tho'  by  the  Regifter  he  fhould  make  himfelf  Heir  only  to  him  who 
was  laft  feifed  of  the  Eftate-tail,  yet  the  Writ  was  held  good.  Hob.  51.  Freak  verfus  Binford. 
1  Mod.  219.  S.  P. 

6.  Land  was  given  to  Husband  and  Wife,  and  to  the  Heirs  of  their  two  Bodies  begotten  ;  the 
Husband  made  a  Feoffment  in  Fee,  and  died,  leaving  IfTue  a  Son  of  that  Marriage;  the  Wife 
died  without  making  any  Entry;  adjudged,  that  this  Feoffment  by  the  Husband  made  a  Difconti- 
niiance  of  the  Eftate-tail,  which  might  have  been  purged  by  the  Entry  of  his  Mother,  but  now 
it  cannot  be  done  after  her  Death,  therefore  his  Entry  cannot  be  lawful,  becaufe  he  muft  claim 
as  Heir  of  their  two  Bodies,  and  he  is  prevented  by  the  Feoffment  to  inherit  as  Heir  to  his  Fa- 
ther ;  and  if  he  fhould  bring  a  Formedon  in  Defender,  it  muft  be,  for  that  the  Donor  gave  the 
Lands  to  the  Husband  and  Wife,  &  haredibus  de  corporibus  eorum,  the  Husband  and  Wife,  exeun- 
tibus,  &  qua  pofl  mortem  praditT  the  Husband  and  Wife  prafat'  B.  G.  filio  &  haredi  ipforum, 
the  Husband  and  Wife,  defcendere  debent  per  formam  doni,  which  cannot  be  in  this  Cafe,  becaufe 
by  the  Feoffment  he  cannot  inherit  as  Heir  to  his  Father.  8  Rep.  71.  Greenly  s  Cafe.  Antea  Ba- 
ron and  Feme.  (F)  5.  S.  C. 

7.  Formedon  in  Defcender  by  three  Demandants,  of  Lands  in  Gavelkind  ;  the  Tenant  pleaded  a 
Warranty  of  their  Anceftors,  and  that  the  Lands  defcended  to  them  were  Aflets,  and  that  they 
were  bound  by  the  faid  Warranty;  they  were  at  IfTue,  whether  the  Lands  were  Aflets  by  De- 
fcent;  and  the  Jury  found,  that  their  Father  was  feifed  in  Fee  of  Gavelkind,  &c.  and  that  the 
Demandants  were  by  the  Cufiom  Heir  to  him,  and  that  he  devifed  the  faid  Lands  to  them,  and  to 
their  Heirs,  equally  to  be  divided  between  them ;  adjudged,  that  they  were  in  by  the  Devife  and 
not  by  the  Defcent,  becaufe  where  an  Heir  takes  a  different  Eftate  by  a  Devife  from  what  he 
would  have  taken  by  Defcent,  there  he  fhall  have  his  Title  by  the  Will  and  not  by  the  Defcent; 
now,  in  the  principal  Cafe,  the  Demandants  were  Jointcnants  by  the  Will,  and  the  Whole  fhall 
go  to  the  Survivor;  whereas,  if  they  take  by  Defcent,  they  fhall  be  Coparceners;  therefore  the 
Pleadina  the  Warranty  with  Aflets  was  adjudged  to  be  no  Bar.     1  Leon.  113.  Bearers  Cafe. 

8.  In  a  Formedon  in  Defcender,  the  Demandant  made  his  Title  by  B.  G.  who  gave  the  Lands 
to  IV-  R.  and  to  the  Heirs  Males  of  his  Body  lawfully  begotten  ;  and  fhewed,  that  he  was  Son 
and  Heir  of  P.  R.  who  was  Son  and  Heir  of  W.  R.  the  Donee;  it  was  adjudged,  that  the  Writ 
was  not  good,  becaufe  he  ought  not  to  mention  every  Heir  from  the  Donee,  but  he  is  to  make 
himfelf  Heir  to  him  who  died  laft  feifed  of  the  Eftate-tail.     Hetley  78.  Jenkins  verfus  Dawfon. 

1  o.  For- 


Formation. 
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p.  Formedon  in  Defeender;  it  was   objected  againft  the  Declaration,  for  that  the  Demand 
(being  Brother  to  the  Tenant  in  Tail,  who  died  without   Iffue)  fcts  forth,  that  the  Lands  belun^- 
cd  to  him,  pofi  mortem  of  the  Tenant  in  Tail,  but  did  not  fay,  that  he  died  without  Iifue  •  the 
*  Precedents  are  qua  pofi  mortem  of  the  Donee  reverti  debent t   eo  quod  the  Donee  died  -without  *  Coke's 
Jjjuc  ;  which  is  nery    true  in  a  Formedon  in  Reverter,  becaufe  there  the   Eftate-Tail  being  fpent,  E«it.  154. 
the  Donor  may  not  know  the  Pedigree  ;  and  [o  it  is  in  a  Formedon  in  Remainder;  but  in~  a  For-  R^Ent. 
medou  in  Defeender  'tis  fufficient  to  fay,  that  per  mortem  of  the   Tenant  in   Tail  defcendere  debet,  54'' 
without  letting  forth,  that  he  died  without  Iffue  ;  for  if  he  had  any  Ifluej  then  it  could  not  de- 
fcend  to  the  Brother.      2  Mod.  04.     Anonymus. 

10.  Formedon  in  Descender  ;  the  Tenant  after  an  Imparlance  pleaded  Non  'Tenure  as  to  the 
Whole  ;  and  upon  Demurrer  this  Plea  was  adjudged  ill  after  a  General  Imparlance,  as  well  as 
Non  tenure  as  to  Part.     3  Lev.  55.  Barru-co  verfus  Haggett. 

11.  In  a  Formedon  in  Defender,  the  Tenant  pleaded  Non  tenure,  as  to  Part,  &  petit  judicium 
de  Brevi,  as  to  that  Part;  as  to  the  reft  he  pleaded,  that  the  Demandant  had  entered  into  it;  the 
Plaintiff  replied  as  to  the  Non  tenure,  that  hethe  faid  Demandant  was  Tenant  of  that  Part  of  the  Land 
demanded  ;  and  as  to  the  Entry  he  demurred  ;  the  Objections  to  this  Plea  were,  that  it  doth  not 
appear  when  the  Demandant  entered;  for  if  it  was  before  tie  Writ  brought,  or  pendente  Breii, 
or  after  the  lafl  Continuance,  it  ought  to  be  fo  pleaded,  as  the  Cafe  is  ;  befides  the  Ilea  is  repug- 
nant, becaufe  in  the  flrft  Part  of  it  the  Tenant  would  have  the  Writ  abate,  as  to  Part  of  the 
Land,  for  Non  tenure,  and  afterwards  he  would  have  the  Writ  abated  as  to  the  Whole,  by  Realon 
of  the  Entry ;  for  fo  is  the  Law,  (vz'i)  if  the  Demandant  enter  into  Part,  the  Writ  muft  abate 
for  the  Whole.     1  Lutw.  36.  Rep.  Mufcley  verfus   Coldwell. 

12.  In  a  Formedon  in  Defender,  the  Demandant  fet  forth,  that  H.  0.  being  feifed  in  Fee,  made 
a  Feoffment,  &c.  to  the  Ufe  of  himfelf  for  Life,  Remainder  to  the  Ufe  of  E.  V.  and  Ellen  his 
Wife,  for  their  Joint  Lives,  and  after  their  Deceafe  to  the  Ufe  of  the  Han'  of  the  Body  of  the 
Hiaband,  begotten  on  the  Body  of  the  Wife,  that  H.  O.  died,  and  that  by  Virtue  of  the  faid 
Feoffment,  the  Husband  and  Wife  were  feifed,  that  is  to  fay,  the  Husband  in  Fee-Tail,  and  the 
Wife  of  the  Freehold,  during  their  joint  Lives;  that  the  Husband  died,  and  then  the  Wife  became 
fole  feifed  for  Life,  Remainder  to  H.  her  Son  ;  that  the  Wife  died,  and  then  the  whole  furvived 
to  her  Son,  and  from  him  jus  dejeendit  to  the  Demandant,  as  Coufrn  and  Fleir  of  E.  V.  (that  is  • 
to  fay)  Son  and  Heir  of  Hugh,  who  was  Son  and  Heir  of  H.  (the  Son)  who  was  Son  and  Heir 
of  E.  V.  on  the  Body  of  Ellen  begotten  ;  in  this  Cafe  the  Seifin  was  alledged  right,  contrary  to 
the  Opinion  of  Fitz,herbert,  who  held  that  Seifin  muft  be  thus  alledged  (viz,.)  By  Virtue  whereof 
the  Husband  and  Wife  were  feifed  together,  and  to  the  Heirs  of  the  Body  of  the  Husband,  be- 
gotten on  the  Body  of  the  Wife,  and  muft  not  fay  that  either  of  them  were  feifed  of  a  Freehold 
for  Life,  or  of  a  Fee-Tail.     1  Lutw.  Rep.  974.  Vaughan  verfus  Rowland. 

(B) 

%n  tfcc  BcnuiinDer. 

1.  "I  N  a  Formedon  in  Remainder  or  Reverter,  the  Omiffion  of  the  eldeft  Son,  or  IfTue  inherit- 
\  able  in  the  Pedigree  of  the  Donee,  fhall  abate  the  Writ;  but  the  Demandant  need  not 
mention  any  of  them  after  the  Words,  &  qua  pofi  mortem,  &c.  for  there  'tis  fufficient  to  fay 
Qita  pofi  mortem  of  the  Donee,  ad  ipfum  remanere,  or  reverti  debet,  as  ^the  Cafe  is,  eo  quod 
the  Donee  died  without  Ifiue. 

2.  It  will  not  lie  of  a  Croft  of  Land  ;  the  proper  Remedy  in  fuch  Cafe  is  by  an  Affife,  and 
becaufe  a  Formedon  is  Breve  adverjarium,  therefore,  where  a  judgment  was  given  in  a  Forme- 
don, for  a  Croft,  and  for  other  Parcels  of  Land,  it  was  reverfed  for  the  Whole  upon  a  Writ  of 
Error  ;  for  it  could  not  be  reverfed  for  the  Croft  only,  for  the  Reafon  before  mentioned.  2  Bulfi 
214.  Ellis  verfus  Willis.     Styles  32.  S-  P. 

3.  Formedon  in  Remainder  brought  by  W.G.  of  three  Meffuages,  which  the  Donor  gave  to 
the  Donee,  and  the  Heirs  of  her  Body,  the  Remainder  to  B.  G.  and  his  Heirs,  which  after  the 
Death  of  the  Donee  and  the  faid  B.  G.  prafai  W.  G.  ut  filio  &  haredi  R.  G.  frdtri  &  haredi 
T.  B  filio  &  haredi  B.  G.  remanere  debent  per  for  mam  donationis  pradicl',  eo  quod  pra£  (the 
Donee)  obiit,fve  haredi  de  Corpore  fuo;  the  Tenant  pleaded  in  Abatement  of  the  Writ,  that  ths 
Demandant  fhould  have  fuppofed  the  Meffuages  pojl  mortem  (of  the  Donee)  and  him  in  Remain- 
der, praf.it'  T.  B.  ut  Con;u.iguineo  &  haredi  B.  G.  remanere  debent,  &c.  but  adjudged  well  e- 
nough,  becaufe  it  appears  by  the  Pedigree,  that  the  Demandant  was  Coufin  and  Heir  to  B.  G. 
Hob.  51.  Freak  verfus  Brnford. 

4.  The  Teftator  feifed  of  Gavelkind  Lands,  and  having  Iffue  three  Daughters,  devifed  them 
to  his  elded  Daughter  in  Tail,  Remainder  of  one  Moiety  to  his  fecond  Daughter  in  Tail,  Re- 
mainder of  the  other  Moiety  to  his  third  Daughter  in  Tail;  and  if  fhe  died  without  Iffue,  the 
Reminder  of  her  Moiety  to  the  fecond  Daughter,  and  her  Heirs  ;  the  firfl:  and  fecond  Daughter 
died  without  Iffue;  the  Heir  of  the  youngeft  Daughter  brought  a  Formedon  in  Remainder;  it 
was  objected,  that  becaufe  the  Effate  came  by  feveral  Deaths,  and  by  Confequence  there  were 
feveral  Remainder^  therelore  the  Demanaant  ought  to  have  brought  feveral  Formedons ;  but  ad- 
judged. 


88o  Formedon. 


uideed,  that  becaufe  all  the  Remainders  depended  upon  one  Conveyance,  and  made  at  the  fame 
Time,  therefore  one  Formedon  was  fufficient  for  all  the  Land.     8    Rep.  86.  Buekmere's  Cafe. 

5.  Formedon  in  Remainder  ;  the  Tenant  pleaded  in  Abatement,  that  the  Demandant  at  thl 
Time  of  the  Writ  brought,  fuit  &  adbitc  exiflit  feifu  of  a  Moiety  of  the  Land  in  Demand  ; 
adjudged  no  good  Plea ;  he  ought  to  have  pleaded,  that  he  was  feifed  in  his  Demefne  as  of  Fee, 
or  as  of  a  Freehold,  and  not  to  fay,  that  he  was  feifed  generally.  Winch  23.  Cratwtck  verfus 
Cratwick. 

6.  Donee  in  Tail,  the  Remainder  in  Tail  ;  the  Donee  difcondnued  the  Tail  in  the  Life  time  of 
the  Remainder,  and  died  without  Iflue;  he  in  the  Remainder  died,  and  his  Son  and  Heir  brought 
the  Formedon  as  upon  the  immediate  Gift  of  his  Father,  which  was  quite  Wrong,  becaufe  he 
was  never  feifed  in  his  Life,  the  Eftate-Tail  being  difcontinued  by  the  Donee ;  but  if  the  Father 
bad  been  feifed,  the  Formedon  had  been  well,  and  he  need  not  mention  the  firft  Gift  to  the  Do- 
nee in  Tail.     Mich.  11  jfac.  1  Brovml.  15$. 

7.  Tenant  for  Life,  Remainder  in  Tail,  who  had  IfTue  a  Son  and  two  Daughters ;  the  Tenant 
for  Life  died,  then  the  Father  and  the  Son  joined  in  a  Feoffment,  with  Warranty  ;  the  Father 
died,  the  Son  died  without  Iflue,  and  the  Daughters  brought  a  Formedon  in  Remainder  ;  the  Te- 
nant pleaded  this  Feoffment,  with  Warranty,  pretending  it  was  a  Collateral  Warranty,  and  if  fo, 
it  had  bound  the  Daughters;  but  adjudged,  that  it  was  a  lineal  Warranty;  and  fo  the  Plea  was 
no  oood  Bar.     Trin.  1 6  Jac.  Brownl.  153.  Bijhop  verfus  Cojins. 

8.  Formedon  in  Remainder,  in  which  the  Demandant  declared,  that  Anthony  Barrow  was 
feifed  for  Life,  Remainder  to  Dorothy  and  the  Heirs  of  her  Body,  by  the  faid  Anthony  to  be  be- 
gotten ;  Et  quod  poft  mortem  prad"  Antonii  &  Dorothea  &  Alicia  /ilia,  CTc.  eidem,  (the  De- 
mandant) remantre  debet,  &c.  the  Tenant  imparled  fpecially,  with  Jalvts  fibi  ommmodis,  ejre. 
and  demanded  Oyer  of  the  Original,  and  then  pleaded  in  Abatement,  that  the  faid  Alice  had  IfTue 
Lodowick  her  Son  and  Heir,  who  furvived  her  and  Dorothy,  &  hoc,  &c.  unde  ex  quo  the 
faid  Lodowick  was  not  named  in  the  Writ,  he  demanded  Judgment  of  the  Writ ;  and  up- 
on a  Demurrer  to  this  Plea,  it  was  infixed  for  the  Tenant,  that  the  Omiflion  of  any  Per- 
fon,  who  had  a  Right,  tho'  he  was  never  feifed,  fhall  vitiate  the  Writ ;  and  the  Court 
was  of  that  Opinion  ;  then  it  was  objected  againft  the  Plea,  that  a  View  had  been  in 
this  Cafe,  and  that  after  a  View,  nothing  can  be  pleaded  in  Abatement,  except  what  arifes  upon 
the  View  it  felfj  which  is  very  true,  but  then  it  ought  to  have  been  pleaded;  and  'tis  not  fuffi- 
cient to  bring  the  Writ  of  View  into  Court,  and  the  Return  thereof,  unlefs  entered  on  the  Roll  ; 
but  adjudged,  that  the  Court  may  take  Notice  of  a  Record  in  the  fame  Court,  tho'  not  entered  on 
the  Roll,  and  without  pleading  it.     3  Lev.  2 1 8.  Binghurjl  verfus  Ban .    See  Dyer  216k 

(C) 

%n  tlje  ffiebcrter. 

i.TNa  Formedon  in    Reverter,  the  Donor  need  not  fhew  the  Pedigree  of  the    IfTue  of  the 
\   Donee,  nor  who  was  laft  feifed,  &c.  becaufe  he  is  fuppofed  to  be  a  Stranger  to  them.  4  Eliz. 
Dyer  216. 

2.  Where  the  Demandant  in  a  Formedon  in  Reverter  is  barred  of  a  third  Part  by  his  own  Shew- 
ing ;  as  where  he  fets  forth  in  his  Count,  that  a  Fine  was  levied  of  a  third  Fart,  &c.  in  fuch. 
Cafe  the  Writ  fhall  abate  for  the  whole  Land,  becaufe  'tis  fatisfied  by  his  own  Shewing  in  a  very 
material  Point.     Hob.  279.  in  the  Earl  of  Clanrickard's  Cafe. 

3.  Formedon  in  Reverter  by  the  Earl  of  Clanrickard  and  the  Lady  Frances  his  Wife,  againft  the 
Tenant,  of  Lands  which  Robert  Earl  of  Effex  and  the  faid  Lady  Frances,  then  his  Wife,  did  give 
to  B.  G.  to  the  Ufe  of  Elizabeth  Sydney,  Daughter  and  Heir  of  Sir  Philip  Sydney,  and  to  the 
Heirs  of  her  Body,  and  which  after  the  Death  of  the  faid  Elizabeth,  &c.  ad  prafatam  Fran- 
cifcam  revertere  debent,  not  mentioning  the  Earl  of  Clanrickard,  herprefent  Husband,  eo  quod, 
&c.  the  Tenant  pleaded  in  Abatement,  that  the  faid  Frances  at  the  Time  of  the  Death  of  Eli- 
zabeth, was  married  to  the  Plaintiff;  fo  that  the  Right  of  the  faid  Lands,  if  fhe  had  any,  did  re- 
vert to  her  Husband  and  to  her ;  whereupon  the  Demandants  demurred  in  Law,  and  it  was  ad- 
judged, that  the  Writ  was  good  ;  'tis  true,  if  this  had  been  a  Formedon  in  defender  upon  a  Defcent 
to  the  Wife,  in  fuch  Cafe  the  Defcent  muft  be  made  to  the  Wife  alone ;  but  where  'tis  in  the  Re- 
verter, as  in  the  Principal  Cafe,  where  nothing  is  vefted,  but  the  Right  only  returns,  there  it  may 
be  laid  to  return  either  to  the  Wife  alone,  as  here,  or  to  the  Husband  and  Wife.  Hob.  1,  2. 
Earl  of  Clanrickard  verfus  Sydney. 

4.  In  a  Formedon  in  Reverter,  the  Cafe  was,  Wm.  Vefcy  the  Father,  being  feifed  in  Fee,  devi- 
fed  his  Lands  to  his  eldest  Son  John  Vefcy  and  the  Heirs  Males  of  his  Body  ;  and  for  Default  of 
fuch  Iflue,  to  William  Vefcy  and  the  Heirs  Males  of  his  Body,  being  another  Son  ;  and  for  De- 
fault of  fuch  Iflue,  Remainder  over,  &c.  The  Father  died,  then  John  entered,  and  died  with- 
out Iflue  Male,  leaving  two  Daughters,  Elizabeth  and  Sarah,  the  now  Demandants;  then  Wm. 
the  other  Son  ?ntered,  and  in  Confederation  of  a  Marriage  intended  between  him  and  Anne  ffewet, 
he  made  a  Feoffment  to  two  Truftees,  and  their  Heirs,  Habendum  to  the  Ufe  of  the  faid  William 
the  Feoffor,  'or  Life,  then  to  Anne,  his  intended  Wife,  for  I  ife,  (who  was  now  Tenant)  Re- 
mainder to  tiie  Ufe  of  the  Heirs  Males  of  the  faid  William  and  Anne  in  Special  Tail,  Remainder 
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to  his  own  Right  Heirs,  with  Warranty  from  him  and  his  Heirs,  to  the  Feoffees  and  their  Heirs, 
and  afterwards  he  died  feifed  without  any  iffue;  after  his  Death  Anne  his  Widow  entei- 
ed,  and  had  the  Poffeflion,  and  the  Demandants  Elizabeth  and  Sarah,  the  Daughters  and 
Co-heirs  of  John,  and  Coufins  and  Co-heirs  of  William  Vefcey  the  Teftator,  brought  a  Fit* 
medon  in  Reverter  ;  Anne  the  Tenant  would  rebut,  and  bar  them  of  the  Reverfion,  by 
this  collateral  Warranty  of  her  Husband  William  Vefcey,  who  was  Tenant  in  Tail,  as  defend- 
ing on  them  as  Coufins  and  Co-heirs,  who  weie  likewife  Coufins  and  Coheirs  of  the  Donor: 
The  Court  was  divided,  (viz,.)  the  Ch  Juftice  Vaughan  and  Archer  for  the  Demandants,  who  held 
this  Warranty  of  the  Tenant  in  Tail,  tho'  'tis  a  collateral  Warranty,  will  not  bar  the  Donor  and 
his  Heirs  of  the  Reverfion ;  the  Argument  of  the  Ch.  Juft.  is  very  long,  but  the  Subftance  of  it 
is  thus  ;  (viz.)  There  has  been  an  Opinion  prevailed,  that  by  the  *  Statute  De  donis,  tho'  the  li-  *  Weft.  2. 
neal  Warranty  of  a  Tenant  in  Tail,  fhall  be  no  Bar  to  the  Iflue  in  Tail  upon  a  Formedon  in  De- 
fender, yet  a  collateral  Warranty  of  a  Tenant  in  Tail  is  not  retrained  by  that  Statute,  but  is  ac 
large,  as  it  was  at  Common  Law  before  that  Statute  was  made  ;  but  this  feems  to  be  plainly  o- 
therwife  by  the  very  Statute  it  felf,  which  is,  that  the  Will  of  the  Donor  expreffed  in  his  Deed, 
fhall  from  henceforth  be  obferved,  ha  quod  non  haleant  Mi,  quibus  tenementum  fie  datum  fmt, 
potefiatem  alienandi  tenementum  fie  datum,  quo  minus  Ad  exitum  illorum,  &c.  remanedt  poft 
eorum  obitum,  vel  ad  Donatorcm  vel  ad  ejus  htcredes  fi  exitus  defitiatur,  revert atur :  Now  by 
thefe  Words  'tis  plain,  that  it  was  no  longer  in  the  Power  of  the  Tenant  in  Tail,  by  any  Man- 
ner of  Alienation,  to  prevent  the  entailed  Lands  from  defcending  on  the  Iffue  in  Tail,  nor  in- 
Default  of  fuch  Iflue,  to  revert  to  the  Donor  and  his  Heirs;  and  this  Reftraint  was  equally  and 
■pari  pajfu  as  well  for  the  Benefit  of  one  as  the  other,  (/'.  e.)  his  lineal  Warranty  is  retrained  frort} 
hurting  the  Iffue  in  Tail,  and  his  collateral  Warranty  from  hurting  the  Donor  and  his  Heirs  j 
tho'  thofe  Terms  of  Lineal  and  collateral  Warranty  were  of  no  Ufe  when  this  Statute  was 
made,  but  invented  many  Years  afterwards,  to  intricate  that  Law  ;  for  the  Makers  thereof  in- 
tended to  reftrain  the  Donee  from  huiting  the  Donor,  and  the  Iffue  in  Tail,  by  any  Manner  of 
Alienation  or  Warranty,  and  not  by  diftinguifliing  lineal  and  collateral  Warranty  ;  the  next  Que- 
ftion  argued  was,  whether  the  Flea  of  the  Tenant  in  Poffeflion  fhall  be  admitted  by  Way  of 
Rebutter  to  the  Demandants,  barely  upon  the  Poifeffiors,  without  fhewing,  that  this  Warranty 
did  extend  to  the  Tenant  as  Heir  or  Afignee,  &c.  and  the  Ch  Juft.  held,  it  fhould  not  *  'tis  true, 
my  Lord  Coke  in  *  Lincoln  College's  Cafe,  and  in  his  *  Comment  on  Littleien,  tells  us,  it  fha'l  \  *3  Reps 
and  his  Reafon  is,  becaufe,  the  Tenant  may  defend  his  i-offeffion.  and  that  the  Demandant  earner  <*3-  a- 
recover  the  Lands  againft  his  Own  Warranty  ;  the  Ch.  Juft  Vaughan  admitted,  that  the  Tenant  in  *'  Inft* 
PofTellion  might  rebut  the  Demandant  without  fhewing  how  he  came  to  the  Pofieffion  at  the  1  ime  '  5'  a" 
of  the  Formedon  brought,  for  he  may  at  that  Time  be  in  Foileffion  of  another  Eftate  than  ,at 
to  which  the  Warranty  is  annexed;  but  yet  he  muft  fhew,  that  at  fome  Time,  (tho*  not  at  that 
very  Time)  the  Warranty  did  extend  to  him  ;  if  this  had  been  in  the  Cafe  of  a  Voucher  inftead  of 
Rebutter,  the  Tenant  muft  have  fhewed  a  Privity  of  Eftate  (i.e.)  the  fame  Efiate  as  well  as  the 
fame  Lands  to  which  the  vVarranty  is  annexed,  becaufe  the  Demandant  muft  neceffarily  recover, 
if  the  Land  is  not  defended  by  the  Warranter :  Now  if  this  be  fo,  where  a  Man  is  warranted  by 
Voucher,  the  Reafon  is  the  fame,  where  he  is  warranted  by  Rebutter  ;  the  Difference  only  is,  in 
the  Cafe  of  Voucher,  the  Tenant  is  impleaded  by  a  Stranger;  but  in  the  Cafe  of  a  Rebutter,  he 
is  impleaded  by  the  Warranter  or  his  Heirs;  therefore,  if  in  a  Voucher  he  muft  make  his  Title" 
appear  to  be  warranted,  he  muft  do  the  like  in  a  Rebutter;  'tis  true  he  need  not  fhew  the  like 
Eftate  in  the  Land  upon  a  Rebutter,  as  he  muft  upon  a  Voucher,  becaufe  he  recovers  in  Value 
againft  the  Vouchee  :  Upon  the  whole  Matter,  as  'tis  unreafonable  I  fhould  recover  the  Land 
which  I  have  warranted  to  another,  let  his  Title  to  it  be  what  it  will,  at  the  Time  of  the  For- 
medon brought;  fo  'tis  as  unreafonable,  I  fhould  warrant  Lands  to  one  who  had  never  any  Right 
in  my  Warranty,  which  is  this  Cafe,  becaufe  the  Warranty  wa?  extinguifiled  ;  for  when  the 
Feoffees  were  feifed  to  the  Ufe  of  William  Vefcey  for  Life,  theh  <  3  his  Wife  for  Life,  and  after- 
wards to  the  Ufe  of  his  Right  Heirs,  and  by  the  Operation  of  the  Statute  27  H.  8.  the  Poffeflion 
is  brought  to  thofe  very  Ufes,  the  Warranty  made  by  William  Vefcey  to  the  Feoffees  and  their 
Heirs,  is  wholly  extinft;  for  it  could  be  in  none  but  in  William  and  his  Heirs,  who  could  not 
warrant  to  himfelf  or  themfelves ;  for  his  Heirs  in  this  Place  take  by  *  Limitation,  and  not  by  *  Litr. 
Purchafe,  becaufe  the  Freehold  for  Life  being  in  William,  with  Remainder  over  to  hjs  Right  Se£t.  745. 
Heirs,  he  hath  as  great  an  Eftate  in  the  Lands  as  the  Feoffees  had,  and  if  fo,  his  Warranty  is 
gone,  and  by  Confequence  the  Tenant  in  Poffeffion  can  have  no  Right  to  it.  Vaugh.  360.  Bole 
verfus  Horton. 

5.  Formedon  in  Reverter;  the  Tenant  demurred  to  the  Declaration,  for  that  'tis  not  faid,  that 

the  Donor  had  taken  the  full  Profits  of  the  Lands,  (viz.)  capiendo  inde   exples     ad  valentiam,  &c.  3  Lev. 
for  where  a  Fee-fimple  is  demanded,   as  'tis  always  in  a  Formedon  in  Reverter,  there  the  Taking  ^0# 
the  Profits  muft  be  alledged  both  in  the  Donor  and  Donee  ;  but  where  an  Eftate-Tail  is  demanded, 
then  it  muft  be  alledged  in  the  Donee  only.   1  Lutw.  963.  Hunlock  verfus  Petre.     See  (D)  pi.  3.  S.C. 

6.  But  in  a  Formedon  in  Defender,  wherein  the  Demandant  fet  forth,  that  the  Lands  were  in 
Leafe  to  W.  R.  for  his  Life,  and  the  Reverfion  was  granted  to  the  Father  of  the  Demandant  in 
Tail,  there  the  Explees  muft  be  alledged  in  the  Tenant  for  Life,  and  in  the  Donee  in  Tail,  and 
not  in  the  Donor,  becaufe  a  Fee-Tail  was  demanded  ;  but  'tis  not  fo  in  a  Formedon  in  Reverter,be- 
caufe  there  a  Fee-fimple  is  demanded. 

5  U  (D)  $Ieat>* 


882,  Formedon. 


(i>) 

3&lea&itt0£  therein  gooD,  ana  not  gooD. 

Cro.  Car.  I.  "TfOrmedoti  in  Defcender  for  twenty-three  Acres  in  H.  the  Tenant  vouched  to  Warranty  T.S.&c. 
517.  J^    the  Plaintiff  counterp'eaded  the  Voucher,  that  the  Vouchee,  nor  any  of  his  Anceftors  a- 


returnable  1  Michaelis  & -vie7  non  mifit  breve,  and  Summons  in  Nature  of  a  Petit  Cape  returned  ; 
and  the  Tenant  did  not  appear,  and  the  Sheriff  returned  quod  cepit  m  manuf  Domini  Regis,  where- 
upon the  Plaintiff  had  Judgment,  which  was  affirmed  in  Error,  tho'  by  leaving  out  the  Word 
habuerunt  there  was  no  IfTue  joined,  becaufe  the  Tenants  making  Default,  all  the  Pleading  to  the 
Counter-Plea  of  the  Voucher  was  out  of  the  Cafe.     W-  Jones  412.  Brookbutt  verfus  Tomlin. 

1.  Formedon  of  the  Manor  of  Etw  all  cum  per  tin  ,  &c.  &  de  35  Meffuagiis,  &c.  the  Tenant 
defendit  jus  fuum  quando,  &c.  and  the  faid/x  Mejfuages,  Parcel  of  the  faid  Tenements  in  Etvjall 
fnptrius  petit'  are,  and  Time  out  of  Mind  have  been,  Parcel  of  the  Manor  of  Etwall  afore- 
faid;  whereupon  for  that  they  are  Bis  petit'  the  'levant  petit  judicium  de  Brevi ;  and  upon  Demur- 
rer to  this  Plea,  it  was  adjudged  ill,  becaufe  the  fix  Mefluages  may  be  Parcel  of  the  Manor,  over 
and  above  the  thirty-five  Mefluages,  fcr  the  Manor  might  comprehend  fifty  Mefluages  ;  it  fhould 
have  been,  that  the  fix  Mefluages,  Parcel  of  the  thirty-five  Mefluages,  are  Parcel  of  the  Manor, 
and  then  they  might  appear  to  be  Bis  petita.     3  Lev.  67.  Cbetham  verfus  Sleigh. 

3.  Formedon  in  Reverter;  the  Tenant  pleads  ZVok  Tenure  ;  the  Demandant  replies,  and  main- 
tains his  Writ,  that  he  is  Tenant;  and  upon  Demurrer  to  the  Replication,  it  was  infifted  for  the 
Tenant,  that  the  Demandant  cannot  maintain  this  Writ,  for  no  Damages  are  to  be  recovered,  be- 
caufe upon  fuch  a  Plea  of  Non  Tenure  he  may  enter  ;  which  is  very  true,  if  the  Plea  had  been 
Non  tenure  with  a  Disclaimer,  but  not  where  Non  tenure  is  pleaded,  and  no  more  ;  for  in  the 
laft  Cafe,  nothing  is  difowned,  but  the  Freehold,  and  'tis  probable  he  may  have  a  Reverfion  in  Fee  ; 
and  if  fo,  then  upon  the  Plea  of  Non  Tenure  the  Demandant  cannot  lawfully  enter;  but  upon  fuch 
a  Plea  with  a  Difclaimer  he  may,  becaufe  the  Tenant  hath  difclaimed  the  Whole.  3  Lev.  333.  Hun- 
lock  verfus  Petre.    See  (C)  pi.  $.S.C.     See  Brownl.  151.  Pitt  verfus  Staples,  S.  P. 

4.  Formedon  in  Remainder,  (viz,.)  there  were  three  Sifters,  the  eldeft  had  an  Eftate-Tail  of  a  fourth 
Part  of  140  Acres  in  three  Vills,  the  Remainder  to  the  other  Two  in  Fee,-  the  Tenant  in  Tail 
married  the  now  Defendant,  and  then  they  both  joined  in  a  Fine  fur  Cogntfance  de  droit,  &c. 
and  declared  the  Ufes  to  the  Husband  and  Wife,  and  the  Heis  of  the  Body  of  the  Wife,  Remain- 
der in  Fee  to  the  Right  Heirs  of  the  Husband,  with  Warranty  againfi  them,  and  the  Heirs  of 
the  Wife  ;  fhe  died  afterwards  without  IfTue,  and  the  other  two  Sifters  bring  a  Formedon  in 
Remainder  againft  the  Husband,  who  pleaded  as  to  100  Acres,  Part  of  the  Lands  in  Demand, 
Non  Tenure,  and  that  fuch  a  Perfon  was  Tenant  ;  and  as  to  the  Reft,  he  pleaded  this  Fine  with 
Warranty  ;  as  to  that  Part  of  the  Tenure  the  Demandant  demurred,  and  as  to  the  reft  he  made  a  fri- 
volous Replication,  to  which  the  Tenant  demurred,  and  it  was  objected  againft  the  Plea  of  Non 
Tenure,  that  the  Demandant  fhould  havefet  forth  in  which  of  the  Vills  the  100  Acres  were;  be- 
fides,  he  who  pleads  Non  Tenure  in  Abatement,  ought  to  fet  forth  who  was  Tenant  die  impetra- 
tionis Brevis  Originalis  ;  but  adjudged,  that  the  Tenant  is  not  obliged  to  fet  forth  where  thofe  A- 
cres  lie,  to  which  he  pleads  Non  tenure;  neither  is  he  obliged  to  fet  forth  who  was  Tenant  die 
Impetrationis  Brevis  Originalis  ;  for  'tis  fufficient  to  tell  the  Demandant  who  was  Tenant  general- 
ly, and  that  he  himfelf  was  not  Tenant  die  Impetrationis,  &c.  but  that  IV.  R.  eodem  die  was  Te- 
nant, which  is  certain  enough.     1  Mod.  181.  Fowle  verfus  Doble. 

2M0&94.       5.   Formedon  in  Defcender  ;  the  Tenant  pleaded  in  Abatement,  and  excepted  againft  the  Count, 
for  that  it  was  the  Right  defcended  to  him  after  the  Death  of  Leonard,  as  Brother  and  Heir  to 
Leonard,  who  was  Son  and  Heir  of  the  Donee,  and  did  not  alledge,   that  Leonard  died  without  lf- 
fue  ;  'tis  true,  this  might  have  been  an  Objection  in  a  Formedon  in  Remainder  or  Reverter,  but  'tis 
not  in  a  Formedon  in  Defcender  ;  for  in  the  laft  Cafe  the  Demandant  is  only  to  fet  forth  the  Pedi- 
gree, and  therefore  they  do  not  mention,  that  the  Perfon  under  whom  they   claim,  died  -without 
IJfue  ;  befides  in  this  Cafe  the  Demandant  could  not  be  Heir  to  Leonard,  if  he  had  left  Iflue.     1 
Mod.  2 1 9.  Burrow  verfus  Hagget. 
*8*^eP'         6.  Formedon  in  Remainder,  fetting  forth,  that  the  IJfue  in  Tail  is  dead  without  Iffue,  but   did 
mere"/      not  ^V'  t'iac  *  t^c  1'enant  *n  Tail  is  dead    without  IJfue,   for  which  Reafon  it  was  adjudged  ill, 
Qafe,         becaufe  without  that  the   Demandant  cannot  have  any  Remainder.     5  Mod.   17  Herbert  verfus 
a  Brownl.  Morgan. 
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Of  a  Forreft,  and  Grants  thereof.  (A)     |  Of  the  Officers  of  Forrcfts.  (C) 
Of  Chafes,  Parks,  and  Warrens.  (B) 


(A) 

€>f  a  tfojreff,  ant>  <$iant$  thereof,  tct. 

A  Forrejl  is  a  Place  fet  a-part  and  privileged  for  Wild  Beajls  and  Fowls  of  the  Forreft,  there  tt 
reft,  and  be  protected  for  the  Pleafure  of  the  King  ;  and  it  conjijls  of  four  Things,  ff.  Vert,  Ve- 
nifon,  particular  Laws  and  Privileges,  and  certain  Officers. 

ING  Henry  the  Eighth  made  a  Leafe  of  the  Forrefts  of  Wayland  and  Sapley,  in 
which  the  LefTee  covenanted  to  keep  loo  Deer  there,  during  the  Term  demifed, 
and  to  leave  the  like  Number  there  at  the  End  of  the  Term,  and  afterwards  the 
King  granted  the  Reverfion  to  the  Lord  North ;   adjudged,  that  by  the  Grant  of 

the  Forreft,  the  Deer  ih  it  paiTed,  and  that  the  Grantee  could  not  kill  the  Deer,  becaufe  in  fnch 

Cafe  the  LefTee  would  be  difabled  to  perform  his  Covenant.     Dyer  149. 

2.  Where  the  King  granted  the  Herbage  Forrefta  fua,  &c.  and  the  Cattle  of  a  Stranger  were 
put  in,  the  Grantee  may  either  diftrain  them  Damage-feafant,  or  he  may  have  an  Aftion  of  Tref- 
pafs  Quote  claufum  fregit,  &c.  but  he  cannot  take  the  Fruit  of  the  Trees,  or  cut  them  down. 
Inn.  11.  Dyer  287. 

3.  By  the  Statutes  22  Ed.  4.  cap.  7.  and  35  H.  8.  cap.  if.  any  Perfon  having  Woods  in  a  For- 
reft, immediately  after  the  fame  are  cut,  muff,  enclofe  the  Ground  with  fufficient  Hedges  to  keep 
out  all  Manner  of  Cattle,  in  order  to  preferve  the  Springs;  the  Cafe  upon  thefe  Statutes  was, 
(viz,.)  the  Owner  of  a  Forreft,  in  which  G.  D.  had  Common  appendant,  &c.  granted  all  the 
Woods  and  Underwoods  to  F.  H.  except  the  Soil  on  which  the  fame  did  grow,  with  Liberty  to 
enclofe  the  Woods  for  the  Prefcrvation  of  the  Spring,  and  to  exclude  Beajls  of  the  Forrejl,  and 
other  Cattle ;  the  Qviefiion  was,  whether  the  Commoner,  by  this  Means,  and  by  Virtue  of 
thefe  Statutes  was  barred  to  have  Common  in  thefe  Woods;  adjudged,  that  the  Statute  22  Ed.  4. 
did  not  extend  to  the  woods  of  a  Subjeft,  as  thefe  were  ;  for  by  the  Common  Law,  he  who  hath 
a  Wood  in  which  another  hath  Right  of  Common,  cannot  enclofe  and  exclude  the  Commoner;  ad- 
judged likewife,  that  the  Words  Beajls  of  the  Forrejl  doth  not  extend  to  Sheep,  but  to  Buck,  Doe* 
Roe,  Hare,  &c.     8  Rep.  137.  Sir  Fra.  Harrington's  Cafe. 

4.  Adjudged,  that  the  Appellation  of  Lands,  by  the  Name  of  a  Forrejl,  doth  not  make  it  fo, 
tho' 'tis  in  Grants  of  Offices,  and  other  Conveyances  fo  called;  but  where  a  Forreft  is,  it  muft 
appeir  to  be  fo  on  Record,  as  by  the  Eyres  of  the  Juftices,  Swanimote-Courts,  by  the  Officers 
proper  to  Forrefts,  as  Regarders,  Verderors,  Agiftors;  and  if  there  are  neither  fuch  Court  or  Of- 
ficers, the  Place  is  only  a  free  Chafe  and  no  Forreft ;  and  he  who  hath  r.ny  Freehold  in  fuch 
Place,  may  fell  Timber  and  Wood  upon  it,  leaving  fufficient  Covert  for  the  King's  Game,  and 
may  prefcribe  to  cut  it  upon  his  own  Inheritance,  notwithftanding  the  Statute  41  Ed.  1.  Pafch. 
5  jac.  2  Go.  22,  155,  in  the  Cafe  of  Leicefter  Forrejl. 

5.  Q110  Warranto  by  the  King  for  the  Forreft  of  Cleve ;  the  Defendant  pleaded  a  Grant  of  the  Poph, 
Forreft  from  H.  2.  under  which,  by  feveral  mefne  Conveyances,  he  claimed,  &c.  adjudged,  that  150. 
no  Subjeft  can  have  a  Forreft,  becaufe  a  Jujlice-Seat  is  incident  to  it,  which  is  inter  jura  Regalia,  P*'™* 
and  therefore  when  Prince  Henry  had  a  Forreft  granted  to  him,  there  was  a  Power  in  the  Grant     °j^0\i, 
given  by  the  King  to  his  Son,  to  make  a  Chief  Tuftice  in  Eyre,  and  an  Authority  to  keep  Courts;  RCp.  112. 
and  in  the  principal  Cafe  it  was  adjudged,  that  this  Grant  was  void,  and  ought  not  to  be  pleaded,  194.. 
becaufe  being  made  by  H.  2.  it  doth  not  appear,  that  it  had  been  allowed  in  Eyre  at  any  Time  a  Roll, 
fince;    befides,  where  the  King  grants  a  Forreft  to  a  Subjeft,  'tis  no  longer  a    Forreft  but  a  free  ReP-1  °* 
Chafe,  and  the  Grantee  (hall  have  no  S\vanimote-Cou;t,    without  a  Special  Authority  from  the 

King.     2  Buljl.  295.  The  King  verfus  Bridges. 

6.  A  Man  was  amerced  and  committed  for  putting  his  Sheep  in  a  Forreft  to  feed  thefe;  and  Pofteat^- 
upon  an  Habeas  Corpus  it  was  adjudged,  that  by  the  Forreft  Law  a  Man  cannot  have  Common  for 

Sheep,  becaufe  they  bite  fo  clofe  that  they  deftroy  the  Vert  ;  but  it  was  a  Queflion,  whether  he 
might  be  committed  for  refufing  to  pay  an  Amerciament  let  upon  him  in  a  Juftice-S.at.  3  Bulji. 
213.  Webb's  Cafe.    1   Roll.  Rep.  411.  S.C. 

7.  In  Webb's  Cafe  before- mentioned,  it  was  held,  that  by  the  Forreft  Law  a  Man  cannot  have 
Common  of  Pafture  in  a  Fori  eft  for  Sheep,  becaufe  they  bite  fo  clofe  that  they  deftroy  the  Vert\ 
but  in  the  fame  Cafe,  as  'tis  reported  in  Buljlrode,  my  Lord  Coke  was  of  Opinion,  that  he  might 
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have  Common  of  Pafture  by  Prescription  for  Sheep  in  a  Forreft ;  and  that  it  was  refolved  by  a'l 
the  Tudees,  that  he  might  have  fuch  Common  by  Prefcription  for  Sheep  in  the  King's  free 
Chai'es  •  for  tho'  by  the  Forreft.  Law,  Sheep  are  not  commonable  there,  for  the  Reafon  before- 
mentioned;  yet  fmce  moft  of  the  Statutes  concerning  Forrefts  are  only  declarative  Antiqui  juris, 
therefore  a'  Man  may  prefcribe  againft  them  as  well  as  againft  the  Common  Law  it  felf,  upon  a  juft 
and  reafonable  Caufe;  and  fuch  a  Prefcription  may  have  a  lawful  Beginning  by  the  King's  Grant. 
3  Bulft.  213.    3  Lev.  98.  S.  P. 

8.  Adjudged,  that  where  a  Man  hath  Common  in  a  Forreft,  and  'tis  disforrefted,  that  he  ftiall 
ftill  have  Common,  and  that  a  common  I'erfon  may  have  a  Forreft  by  fpecial  Words  in  the  Grant, 
as  to  make  Verderors,  and  other  Officers,  and  a  Juftice-Seat.  Poph.  93.  Jennings  verfus  Rock. 
Cro.  Car.  9.  A  Subject  may  have  a  Forreft,  but  not  a  Juftice-Seat,  and  he  may  have  a  Swammote-Court, 
67.  S.  C.  and  other  Courts  belonging  to  the  Forreft,  but  he  muft  have  a  Commifiion  to  keep  them;  but 
fuch  a  Forreft  fhall  not  be  difcharged  of  Tithes,  as  it  fhall  when  'tis  in  the  Hands  of  the  King,  for 
to  be  difcharoed  of  Tithes  is  only  a  perfonal  Privilege,  which  extendeth  to  the  Perfon  of  the  King. 
Hetley  60.  Commims  Cafe. 

10.  In  a  Special  Verdict  in  Ejectment,  the  Queftion  was,  Whether  a  Prefcription  for  Common 
of  Pafture  for  all  Cattle  and  Swine  rn  a  Forreft,  at  all  Times  in  the  Year,  was  good,  but  the  Jury 
did  hot  exprefly' find  that  it  was  a  Forreft;  adjudged,  that  the  Prefcription  was  ill.  Hardres  87. 
Woolridge  verfus  Dovey.  • 

11.  The  Inhabitants  of  Rod  ley  claimed  Common  by  Prefcription  in  the1  Forreft  of  Sherwood,  in 
certain  Lands  there  lately  enclofed  by  the  Grantees  of  the  King;  and  the  Lands  of  the  faid  Inha- 
bitants being  now  disforrefted;  the  Queftion  upon  a  Bill  in  the  Exchequer  was,  whether  by  fuch 
Di. forreft  nig,  the  Common  in  the  Forreft  was  gone;  and  this  depended  upon  the  Conftruction  of 
the  Statutes  Ghana  de  Forrefta  &  ordinatio  Forrefta,  and  34  Ed.  1.  and  by  two  of  the  Barons  it 
was  held,  that  it  was  gone  by  the  exprefs  Words  of  the  two  laft  Statutes :  But  Hale  Ch.  Baron 
doubted,  he  held,  tbat^there  were  three  Manner  of  Forreftaj  (viz,.)  Antient  Forrefts  Time  out  of 
Mind,  before  Chan  a  Forrefta,  which,  in  refpect  to  Magna  Chana,  was  called  Charta  parva ; 
then  there  were  new  Forrefts  made  in  the  Reigns  of  King  Henry  II.  Richard  I.  and  King  John, 
and  there  is  a  third  Sort  of  Forrefts  which  may  be  termed  partly  antient  and  partly  new,  be- 
caufe  the  antient  Bounds  of  the  old  Forrefts  have  been  enlarged  by  Taking  in  Lands  which  did 
not  antiently  belong  to  thefe  Forrefts;  therefore  when  Anno  9  H.  3.  thofe  Lands  were  disforrefted 
by  Charta  de  Forrefta,  there  was  a  Saving  of  the  Right  of  Common  in  the  Forreft  to  thofe  who 
had  been  accuftomed  to  have  it  5  the  Meaning  of  which  is,  that  the  Lands  of  feveral  People  had 
been  wrongfully  afforrefted  in  the  Reigns  of  thofe  Kings,  and  added  to  their  new  Forrefts,  in  Pre- 
judice of  the  Owners,  who  might  have  a  Right  of  Common  in  the  Forrefls  before  their  Lands 
were  tn'-en  in  to  them ;  therefore  it  was  but  reafonable,  when  their  Lands  were  disforrefted  by 
that  Act,  that  they  fhould  enjoy  the  fame  Right  of  Common  in  the  Forrefts  as  they  were  accu- 
ftomed to  have  before  they  were  disforefted  ;  afterwards,  by  a  Perambulation  made  A/ino  12  H.  3. 
and  by  another  Anno  10  Ed.  1.  many  Forrefts  were  enlarged  with  Lands,  to  the  Prejudice  of  the 
Owners;  and  by  a  Perambulation  made  Anno  28  Ed.  1.  other  Lands  were  found  to  be  exempted 
out  of  Forrefts  which  did  antiently  belong  to  them,  and  this  was  to  the  Prejudice  of  the  King; 
and  upon  thefe  Grievances  on  both  Sides,  Anno  33  &  34  Ed.  1.  Ordinatio  de  Forrefta  was  made, 
by  which  it  was  declared,  by  Aflent  of  both  Parties,  that  the  Disforreftations  made  by  thofe  Per- 
ambulations, whether  they  were  Right  or  Wrong,  fhould  ftand,  and  that  the  Lands  fhould  be 
quite  difcharged  of  the  Forrefts;  but  then  the  Owners  were  not  to  have  Common  in  the  Forrefts, 
unlets  they  had  fuch  Common  before  their  Lands  were  wrongfully  afforrefted ;  but  if  they  were 
duly  afforrefted  at  firft,  and  afterwards  wrongfully  disforrefted  by  fome  Perambulation,  then  if  the 
Owners  will  have  them  continue  disforrefted  by  Virtue  of  that  Ordinance  of  the  Forreft,  the  Com- 
mon is  loft :  Befides,  this  Aft  Ordinatio  de  Forrefta  makes  but  a  temporary  Sufpenfion  of  the 
Common  Law,  (viz, )  fo  long  as  the  Lands  fhould  continue  disforrefted  ;  and  now  by  the  Statute 
17  Car.  1.  cap.  \6.  the  Lands  cannot  be  afforrefted  again;  therefore  if  the  Inhabitants  of  Rodley 
had  Common  by  Prefcription,  it  would  be  hard  to  take  it  away  where  'tis  due  by  Right.  Hardr. 
437.  "The  King  verfus  Inhabitants  of  Rodley. 

Antea  6.  j  2.  One  Webb  was  fined  by  the  Chief  Juftire  in  Eyre,  for  a  Trefpafs  done  with  his  Sheep  in 
a  Forreft,  and  was  committed  for  a  Contempt,  he  refufing  to  pay  the  Fine  ;  and  this  appearing 
upon  the  Return  of  an  Habeas  Corpus,  it  was  objected,  that  it  did  not  appear,  that  the  Trefpafs 
was  done  within  the  Forreft,  for  it  was  within  the  Doles  of  the  Forreft :  Sed  per  Curiam,  that 
fhall  be  intended  within  the  Bounds,  &c.  then  it  was  objected,  that  'tis  not  fet  forth  before  the 
Jufiice-Seat  was  held  :  Sed  per  Curiam,  let  it  be  kept  before  whom  it  will,  fince  the  Trefpafs  was 
done  within  the  Forreft,  that  is  fufficient ;  the  chief  Queftion  was,  whether  he  might  be  lawfully 
committed  for  not  paying  the  Fine,  for  if  he  could,  he  is  not  bailable.  1  Roll.  Rep.  411.  Webb's 
Cafe. 

1 3.  Cafe,  &c.  in  which  a  Special  Verdict  was  found,  the  Subftance  whereof  was,  that  the 
Wafte  of  AUmore  is  in  the  Forreft  of  Sherwood,  and  that  the  MelTuage-Lands,  &c.  mentioned  in 
the  Bar,  are  within  the  Purlieus  of  the  faid  Forreft,  that  the  Anhbijhop  of  York,  and  his  Tenants, 
T^ime  out  of  Mind,  had  Right  of  Common  in  the  faid  Wafte,  for  all  commonable  Cattle,  &c.  but 
they  doubted  whether  he  could  prefcribe  to  have  fuch  Common  in  a  Forreft,  as  belonging  to  Lands 
in  the  Purlieus,  and  fo  made  a  general  Concluilon ;  upon  the  arguing  this  Special  Verdict,  firft 
2  there 
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there  was  an  Exception  to  the  Pleadings,  that  the  Defendant  in  his  Plea  had  fet  forth  a  Prefcrip- 
tion in  the  Archbifhop  and  his  Tenants  to  have  Common  of  Pafture  in  the  Wafte  for  all  Common- 
able Cattle,  levant  and  couchant  on  the  Lands,  which  were  within  the  Purlieus  of  a  Forreft,  and 
did  not  except  Sheep,  or  the  Fence-Month ;  now,  by  the  Word  Commonable,  the  Prefcription  is  re- 
trained to  fuch  Cattle  which  are  Commonable  in  a  Forreft,  and  by  the  Forreft-Law  Sheep  are  not; 
therefore  it  was  objefted,  that  this  Prefcription  was  not  good,  without  excepting  the  Sheep  ;  but  as 
for  the  Fence-Month,  it  has  been  held,  that  a  Man  may  prefcribe  for  Common  generally  in  a  Forreft, 
without  excepting  the  Fence-Month.  Lutw.  Abr.  39.  Grammer  verfus  IVatfon.  3  Lev.  9%.  "Trigg 
verfus  Turner,  as  to  the  Fence-Month.  Jones  28J.  Englefield's  Cafe.  S.  P.  3  Lev.  127.  Braybrook 
verfus  Carter.  S.  P. 

(B) 
fDf  CljafC&  Parks  and  Warrens. 

I.  TT7HER  E  the  King  is  feifed  of  a  Park,  and  grants  the  Herbage  and  Pawnage  thereof,  and 
W     lhe  Grantee  furchargeth  it,  fo  as  the  Deer  have  not  fufficient  Vert  there,  in  fuch  Cafe 
the  Grant  is  void.     Dyer  80.  Lord  WiUoughby  verfus  Fofier. 

2.  The  Earl  of  Lancafter,  who  was  Lord  of  a  Forreft,  granted  to  one  Harrington  to  make  a 
Park  within  the  Forreft  of  the  Grantee,  enclofing  it  fo  (lightly  that  the  Deer  of  the  Forreft  might 
get  in  j  it  was  adjudged  a  Forfeiture  of  the  Grant,  and  that  the  Lord  might  enter  and  take  the 
Deer.     Bridgman  27.  T'he  King  verfus  Sir  John  Byron. 

3.  The  Owner  of  the  Soil  in  a  Chafe  may  have  Common  for  his  Sheep,  and  Warren  for  his 
Conies,  either  by  Grant  or  Prefcription,  but  cannot  furcharge  them,  nor  ereft  a  new  Warren 
without  a  Grant.     2  Cro.  22. 

(C) 

iDt  tlje  fiDfftccrs  of  a  f  ojreff. 

t.     A    Forrefter,  or  other  Officer,  cutting  down  Wood  not  neceflary  for  Broivfe,  forfeits  his  Of- 
XX.  fice,  becaufe  'tis  contrary  to  his  Truft,  for  the  Deftruftion  of  the  Vert  is  the  Deftruftion 
of  the  Venifon.     See  9  Rep.  50.  Earl  of  Shrewsbury's  Cafe. 

2.  The  Forrefter  cut  down  four  Oaks,  which  were  Timber;  adjudged,  that  this  was  a  Forfei- 
ture of  his  Office  at  Common  Law,  as  well  in  the  Cafe  of  a  Forrefter  as  of  a  Park-Keeper;  for 
the  Forrefter  hath  not  only  the  Charge  of  the  Game,  but  of  every  Thing  within  the  Forreft 
which  feeds  the  Deer;  and  by  the  Statute  de  Ghana  Forrefla,  no  Perfon  fhall  cut  Wood  in  the 
Forreft  nift  per  vifum  Forreftarii,  and  therefore  every  voluntary  Aft  doDe  by  an  Officer  contrary 
to  the  Duty  and  Truft  of  his  Office,  is  a  Forfeiture  of  it.  Poph.  1 1 6.  Earl  of  Pembroke  verfus 
Sir  H.  Berkley.     Goldf.  1 30.  5.  C.     Poftea  Provifo.  (A)  7.  S.  C. 

3.  Certiorari  to  the  Juftices  in  Eyre  to  remove  a  Record  into  B.  R.  concerning  the  Forreft  of 
Pickering,  for  cutting  Wood  in  a  Place  where  the  Duke  of  Newcaftle  (who  was  Chief  Juftice  in 
Eyre)  claimed  the  Soil ;  it  was  objefted  againft  the  Granting  this  Writ,  that  B.  R.  had  no  Jurif- 
diftion,  for  they  proceed  there  according  to  the  Forreft-Laws,  for  Offences  done  in  the  Forreft; 
but  ruled,  tho'  Certiorates  may  be  granted,  &c.  yet  it  fhall  not  in  this  Cafe,  becaufe  it  was  an 
Offence  which  was  prefented,  and  punifhable  by  the  Regarders  there ;  for  by  their  Law,  who- 
ever is  Owner  cannot  cut  down  his  own  Wood  without  Leave  of  the  King,  fo  they  would  not 
grant  a  Certiorari  upon  a  bare  Prefentment,  and  before  Conviftion ;  but  yet  that  fhould  not  con- 
clude the  Party's  Right,  but  that  he  might  have  his  Aftion  at  Common  Law  for  the  Trefpafs,  or 
to  recover  his  Right.     Sid.  296.  Duke  of  Norfolk  verfus  Duke  of  Newcaftle, 
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ADf  Colleger,  i^ofpitate,  &c.  bp  tfce  fting,  o?  by  a  common  #crfon,  &c. 


i  And.      I.        A       ATiVO    30  H.  8.    The  King  tranflated  the  Priory  and  Convent  of  the  Cathedral 
l65-  /%         Church  of  Norwich,    into  the  Dean  and  Chapter,  and  difcharged  them  by  their 

A-%  fpecial  Names,  rtam  de  habitu,  qua?n  de  Regular  and  incorporated  the  faid  Dean 
/  J^.  and  Chapter  for  ever ;  afterwards  they  Anno  2  Ed.  6.  furrendered  to  that  King 
their  Church  and  PofTeflions,  and  he  incorporated  them  by  the  Name  of  the  Dean  and  Chapter 
Santla  &  individna  "frinitatis  Norwu  ex  fundatione  Regis  Ed.  6.  and  regranted  the  Church  and 
Pofleffions  to  them  by  the  Name  of  the  Dean  and  Chapter,  &c.  omitting  the  laft  Words  Ex  fun- 
datione Regis  Ed.  6.  Two  Objections  were  made  in  this  Cafe,  one  to  the  'Tranflation,  (viz,.)  that 
it  was  hot  good,  becaufe  the  Bifhop,  who  was  formerly  the  Founder,  was  not  a  Party  to  it,  and 
without  the  Founder  there  could  be  no  Tranflation:  Secondly,  As  to  the  Regrant  of  the  Church, 
it  was  wrong,  becaufe  they  were  incorporated  by  the  Name  of  the  Dean  and  Chapter  of  the  Ho- 
ly and  undivided  Trinity  of  Norwich,  ex  fundatione,  &c.  and  the  Church  and  Poffeffions  were 
regranted  to  them  by  the  Name  of  the  Dean  and  Chapter,  &c.  omitting  Ex  fundatione,  &c.  As 
to  the  firft  Objection,  it  was  held,  that  the  King  was  Founder;  but  fuppofe  he  was  not,  yet  the 
Tranflation  is  gcvod,  for  the  Pope  might  difcharge  a  Monk  from  his  Profefiion,  and  therefore  the 
King  may  do  it  by  the  Statute  25  H.  8.  and  this  Tranflation  is  not  prejudicial  to  the  Founder,  for 
he  remains  Founder  (till,  and  nothing  is  altered  but  the  Habit  and  Rules ;  all  Chapters  were  for- 
merly Monks,  and  tho'  they  are  now  tranflated  into  Prebends  or  Canons,  the  Advowfons  remain 
as  before. 

Then,  as  to  the  Objection,  that  the  Regrant  was  void,  becaufe  the  Name  of  the  Corporation 
was  omitted,  and  if  fo,  nothing  was  regranted,  becaufe  the  Name  of  the  Founder  is  Parcel  of  the 
Corporation ;  but  adjudged,  that  tho'  they  did  furrender  their  Church  to  Ed.  6.  their  Corpora- 
tion continued,  and  they  ftill  remained  a  Dean  and  Chapter  of  the  Bifhop,  and  this  is  meerly  of 
Neceflity,  becaufe  of  the  Seels  and  Herefies  in  the  Church,  in  which  Cafes  the  Dean  and  Chapter 
are  of  Council  to  affift  the  Bifhop  ;  they  are  neceflary  likewife,  that  the  Bifhop  may  confult  with 
them  in  deciding  difficult  Points  in  Religion,  for  which  Purpofe  every  Bifhop  hath  his  Cathedram  ; 
they  are  neceflary  likewife  to  confent  to  every  Grant  made  by  the  Bifhop,  in  order  to  bind  his 
Succeflbrs,  for  the  Law  doth  not  adjudge  it  reafonable  to  put  fo  great  a  Confidence  in  him  alone 
in  temporal  Affairs  ;  befides,  there  was  a  Chapter  before  they  had  any  Pofleffions  ;  and  fince  the 
Dean  and  Chapter  are  now  the  Council  of  the  Bifhop,  they  remain  a  Dean  and  Chapter  as  long 
as  the  Bifhoprick  continues,  tho' they  have  no  Poflenions ;  and  laftly,  if  by  their  Surrender,  the 
Corporation  fhould  be  diflolved,  rhefe  Inconveniencies  would  follow,  (viz.)  the  Bifhop  would 
be  deprived  of  Affiftance  in  hisEpifcopal  Function,  his  Grants  would  not  be  confirmed,  and  which 
is  worfe,  there  would  be  no  Bifhops,  becaufe  there  would  be  no  Body  to  chufe  them;  but  after 
all,  the  Regrant  made  to  them  is  good  by  the  Statute  1  Ed.  6.  Of  Confirmations.  3  Rep.  74.  Dean 
and  Chapter  of  Norwich's  Cafe. 

2.  Pope  Urban,  at  the  Requeft  of  the  Baron  of  Grey/lock,  founded  a  College  for  a  certain 
Number  of  Priefls,  and  affigned  a  Stipend  to  each  of  them;  adjudged,  this  was  only  a  College  in 
Reputation,  and  was  not  given  to  the  King  by  the  Statute  of  Ed.  6.  of  Chauntries,  becaufe  it 
was  not  a  lawful  Foundation,  for  the  King  only  can  be  the  Founder  of  a  College ;  and  yet  we 
find,  that  a  College  in  Reputation  hath  been  given  to  the  King  by  that  Statute  5  Ed.  6.  Dyer  81. 
10  Eliz,.  Dyer  26 7. 

3.  The  King  may  found  and  erect  an  Hofpital,  and  give  a  Name  to  the  Houfe,  tho"tis  upon 
the  Inheritance  of  another,  or  he  licenfe  another  to  do  it  on  his  own  Lands,  which  Licenfe  being 
under  Seal,  cannot  be  countermanded;  and  the  Words  Fundo,  Creo,  &c.  are  not  neceflary  in 
every  Foundation,  either  of  a  College  or  Hofpital  made  by  the  King;  but  'tis  fufficient  if  there  be 
Words  Equivalent ;  and  when  a  Corporation  is  made  by  the  King's  Grant,  and  Power  is  given  to 
them  to  chufe  a  Governor,  they  are  a  Corporation  in  abftraElo  prefently,  tho'  not  in  concreto  till 
a  Governor  is  chofen ;  that  as  to  the  Foundation  of  a  Corporation,  College,  or  Hofpital,  the 
Words  Poteflate,  Potentia,  five  nomine,  are  fufficient,  that  Quatenus  ad  capacitatcm  five  habilita- 
tem,  the  Incorporation  of  a  College  or  Hofpital  is  the  very  Foundation,  but  Quatenus  ad  dona- 
tionem,  he  who  endows  it  with  Lands  is  the  Founder,  and  that  to  the  Erection  of  an  Hofpital 
nothing  more  is  requifnc,  but  the  Incorporation  and  Foundation.  10  Rep.  in  the  Cafe  of  Sutton's 
Hofpital. 

4.  In  a  Writ  of  Intrufion  into  the  Parfonage  of  E.  the  P.'aintifT  fet  forth,  that  the  CoIL.ge  of 
St.  Peter,  &c.  was  founded  at  Weftmin(ler  in  the  Reign  of  Ed.  4  by  the  Name  of  Dean  and 
Chapter,  &c.  and  that  the  Parfonage  of  E.  was  appropriated  to  the  faid  College,  which  was  diflol- 
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ved  by  the  Statute  i  Ed  6.  and  that  the  Parjonage  came  to  the  King,  and  that  the  Defendants 
intruded  into  the  lame,  (7c.  they  p'eaded,  that  the  College  was  founded  by  the  Name  of  the  Dear/, 
Canons  and  Fraternity,  who  leafed  the  Par/on  age  to  B.  G.  under  which  Leafe,  by  feveral  mefne 
Conveyances,  the  Defendants  claimed,  and  fo  juflifTed  abfque,  hoc  that  the  College  was  founded 
by  the  Name  of  the  Dean  and  Chapter  of  St.  Peter,  &c.  abfque,  hoc  that  they  took  the  Cattle  at 
Weftmmfter;  it  was  objected  againft  the  Plaintiff,  becaufe  a  College  was  mentioned  in  the  Infor- 
mation, and  'tis  not  fhewcd,  who  was  the  Founder;  and  an  Appropriation  was  fet  forth,  and  'tis 
not  mentioned,  who  was  the  Patron  ;  but  adjudged,  that  it  was  fufficient  only  to  alledge,  that 
the  Parfonage  was  appropriated  to  the  College,  and  to  fhew  how  the  College  came  to  the  Queen 
by  the  Statute;  and  'tis  not  material  to  fhew,  who  was  the  Founder;  for  whether  it  was  the 
King  or  a  Subject,  (and  one  of  them  it  mud  bej  in  both  Cafes  the  PoiTeffions  are  given  to  the 
King  ;  and  as  to  the  Appropriation,  'tis  fufficient  if  'tis  fet  forth,  that  the  Plaintiff  claimed  by  it. 
1  Leon.  37.  Lord  Vaux's  Cafe. 

5.  The  Pope  by  his  Bull  3  Sept.  Anno  15.  H.  8.  gave  Licenfe  to  Cardinal  Wolfy,  to  fupprefs 
feveral  Monafteries  therein  named,  whereof  the  Priory  of  Canwall  in  Com.  Stafford,  was  one,  fo 
as  the  Cardinal  had  the  King's  Confent ;  afterwards  the  faid  Priory  was  fuppreffed  by  the  Car- 
dinal, with  the  Leave  of  the  King,  and  the  Monks  were  tranflated  into  other  Monafteries,  all 
which  was  found  by  Inquifition,  &c.  and  that  afterwards  the  Prior  and  Convent  spontanea  i'0- 
luntate,  furrendered  the  faid  Priory,  and  all  their  Lands,  to  the  Cardinal ;  and  that  from  the  Sup- 
predion  to  the  Inquifition,  &c.  there  was  neither  Prior  or  Monck  remaining,  fo  that  the  Priory  was 
wholly  diffolved  ;  and  that  the  Prior  and  Convent  were  feifed  o(  feveral  Lands,  &c.  but  they 
could  not  find  who  was  the  Founder.  King  H.  8.  Anno  1 7  of  his  Reign,  gave  all  the  Lands 
which  he  had  by  the  Diflolution  of  Moneftaries,  to  the  Cardinal  and  his  Heirs,  who  Anno  22 
H.  8.  was  attainted  in  a  Praemunire,  and  this  Priory  of  Canwall  feifed  into  the  King's  Hands. 
Anno  27  H.  8.  all  the  Monafteries  which  had  not  above  200 /.  Lands  of  yearly  Value,  were  by 
Aft  of  Parliament  given  to  the  King  ;  but  the  King  had  a  Prior  and  better  Title  than  by  that  Aft  ; 
for  upon  the  Relinquifhment  of  the  Priory,  the  Founder  had  a  good  Title  to  enter  ;  and  fince 
the  Inquifition  could  not  find  who  was  the  Founder,  it  (hall  be  intended  that  it  was  the  King. 
Moor  282. 


tfunttyihs  anto  iUbetfe. 

See  £1/0  Warranto. 
(A) 

Writ  De  uati-jo  habeudo  brought  in  Buck<,  and  removed  by  Pone,  the  Sheriff  return- 
ed Non  eft  inventus  ;  then  the  Party  prayed  a  Latitat  to  the  Sheriff  of  London,  who 
returned,  that  London  was  the  moft  antient  City  of  the  Realm,  &c.  and  that  they 
had  a  Cuftom  Time  out  of  Mind,  that  if  any  Man  dwelt  in  the  faid  City  for  a 
Year  and  a  Day,  he  could  not  be  removed  from  thence  by  the  Writ  De  nativo  babendo,  nor  by  any 
other  Procefs  thereon ;  and  that  the  Party  mentioned  in  the  Writ  had  lived  there  four  Years,  and 
therefore  he  could  not  execute  the  Writ,  falvis  libertatibus  Civitatis  prad" ;  adjudged,  that  this 
was  a  good  Return.     7  H  6.  32. 

2.  Grants  of  Franchifes  made  before  the  Time  of  Memory,  in  obfcure  and  doubtful  Words, 
ought  to  be  allowed  within  Time  of  Memory  in  the  King's  Bench,  or  before  the  Barons  of  the 
Exchequer,  or  by  fome  Confirmation  on  Record,  and  fuch  Franchifes  fhall  not  be  allowed,  if  the 
Grant  is  produced,  but  only  for  fuch  Fart  thereof  which  hath  been  fo  allowed  or  confirmed ;  but 
fuch  antient  Grants,  even  after  fuch  Allowance,  fball  be  conftrued  as  the  Law  was  when  they 
were  made,  and  not  as  it  hath  been  fince  altered.  Ufage,  which  is  Matter  of  Faft,will  not  fupport 
a  Record,  tho'  fuch  Ufage  was  before  Time  of  Memory;  but  Franchifes  granted  within  Time  of 
Memory,  are  pleadable,  without  any  Allowance  or  Confirmation  ;  a  Man  may  prefcribe  in  Fran- 
chifes granted  before  Time  of  Memory,  if  they  are  allowed  or  confirmed  within  'lime  of  Memory  ; 
for  fuch  Antient  Grants  may  be  loft,  and  fo  may  the  Enrollments  of  them;  and  therefore  upon  an 
Allowance  of  them,  'tis  but  reafonable,  that  a  Man  may  prefcribe  to  the  Franchifes.  9  Rep.  Ab- 
bot of  Strata  Marcella's   Cafe. 

3.  Where  any  particular  Perfon,  City  or  Townfhip,  have  Liberties  or  Franchifes,  if  he  or  they 
abufe  them,  they  may  be  feifed  as  forfeited  ;  therefore  where  a  Prohibition  was  awarded  out  of 
one  of  the  Courts  at  Weftmmfter  to  the  Bifhop  of  Norwich,  he  excommunicated  the  Perfon  who 
lerved  him  with  the  Writ  ;  and  thereupon  he  brought  his  Aftion  againft  the  Bifhop  ;  and  it  be- 
ing found  againft  him,  it  was  adjudged,  that  his  Temporalties  fliould  be  feifed  until  he  abfolved 
the  Plaintiff,  and  fatisfied  the  King  for  the  Contempt  of  his  Writ ;  fo  where  the  Bijhop  of  Dur- 

1  ham 


888  Frank-marriage. 

ham  committed  one,  who  brought  the  King's  Writ  thither,  he  pretending  to  have  fuch  Privileges 
in  that  County,  that  the  King's  Writ  ought  not  to  come  thither ;  and  this  being  proved  upon  an 
Information  exhibited  againit  him,  it  was  adjudged,  that  he  fhould  pay  a  Fine  to  the  King,  and 
that  his  Liberties  fhould  be  feifed,  becaufe  juftmn  eft  quod  fuuietur  in  eo  quo  peccat' ;  fo  where 
the  Mayor  and  Jurats  of  Hythe,  being  one  of  the  Cinque  Pons,  pretending,  that  their  Liberties 
were  infringed  by  bringing  a  Certiorari  thither,  and  ferving  it  on  the  Mayor,  to  remove  an  In- 
dictment; they  faid  in  "Contempt  to  the  Writ,  'That  it  -was  no  Time  for  Green  Plumbs  ;  (it  being 
fealed  with  Green  Wax)  they  were  in  Danger  of  loofing  their  Franchifes  for  this  Contempt.  Cro. 
Car.  183.  Tindall's  Cafe. 

4.  No  Man  can  claim  to  hold  a  Court  of  Equity  by  Prefcription,  becaufe  every  Prefcription 
is  againft  Common  Right,  and  a  Court  of  Equity  is  founded  upon  Common  Right.  Godb.  2.62. 
Mayor  of  York's  Cafe. 

5.  The  King  cannot  grant  to  another  any  Power  or  Authority  to  make  Strangers  born  to  be 
Denizens  here,  becaufe  fuch  Power  is  by  Law  infeparably  annexed  to  his  Perfon  ;  for  'tis  inter  in- 
figmafumma:  poteftaiis,  to  make  an  Alien  born  beyond  Sea,  a  Subject  of  this  Realm,  and  capable 
of  Lands  and  Inheritances  here ;  'tis  true,  there  have  been  feveral  Antient  Prerogatives  divided 
from  the  Crown ;  as  Power  to  pardon  Murder,  Manflaughter,  Felony,  to  make  Juftices  of  Af- 
fife,  and  of  the  Peace  ;  and  therefore  by  the  Statute  27  H.  8.  cap.  24.  thefe  Prerogatives  were  re- 
fumed,  and  reunited  to  the  Crown.     7  Rep.  25.  in  Calvin's  Cafe. 

Moor  6.  Qito  Warranto,  the  Defendant  claimed  to  be  difcharged  from  Purveyance;  he  pleaded,  that 

417.S.  C.  Ed.  4  granted  to  the  Dean  and  Chapter  of  St.  Paul's,  divers  Liberties  within  the  Manor  of  R.  and 
amongft  the  Reft,  to  be  difcharged  of  Purveyance,  non  olftante  aliquo  Statuto,  &c.  which  Ma- 
nor was  afterwards  furrendered  to  the  King;  and  that  Ed.  6.  granted  the  Manor,  with  all  the  Li- 
berties, &c.  which  the  Dean  and  Chapter  had,  &c.  non  olftante  aliquo  Statuto  &  eo  Warranto  ; 
the  Defendant  claimed,  &c.  adjudged,  that  the  Grant  being  general  of  all  Liberties,  &c.  it  fhall 
be  intended  fuch  Liberties  which  the  Dean  and  Chapter  then  had,  and  which  were  not  refumed 
by  any  Statute  ;  but  this  Liberty  was  refumed  by  the  Statute  27  H.  8.  and  fhall  not  be  revived 
by  thefe  general  Words,  but  by  a  Special  Grant  of  them,  with  an  exprefs  Non  obflante  of  that 
particular  Statute.     Cro.Rliz..  513.  Lord  Darcys  Cafe. 


f  rank  marriage. 


(A) 

1.       jft         Gift  in  Frank-marriage  was  a  Fce-fimple  before  the  Statute  of  W.  2.  but  fince  'tis 
j\        ufually  a  Fee-Tail ;   fuch  Gifts  were  Common  when  Littleton  wrote;  but  my  Lord 
A  "^       Coke,  who  comments  upon  him,  tells   us,  that  in  his  Time  they  were  almofl  grown 
A    -J&i    out  of  Ufe,  and  chiefly  ferved  for  Moot-Cafes,  and  Quefiions  in  Law,  which  here- 
tofore did  arife   thereon ;  but  fince  his  Time  they  are  quite  out   of  Ufe,  and  therefore  I  fhall 
mention  but  one. 

2.  John  Harris  gave  Lands  in  Frank-marriage  to  one  White,  by  thefe  Words,  (viz.)  Dedi 
cjf  concejji,  &c.  Johanni  White  in  fiberum  maritagium  Johanna  filia  mea,  in  the  genitive  Cafe, 
habendum  ditlo  Johanni  White  £  udibus  fuis  in  perpemum  tenendum  de  capitalibus  Domini 
feodi,  with  Warranty  to  the  Husband  and  his  Heirs  ;  adjudged,  that  this  was  a  Gift  in  Frank- 
marriage,  becaufe  the  Words  were  in  liberum  maritagium  Johanna  filia  mea ;  it  fhould  have 
been  cum  Johanna  filia  mea,  in  the  ablative  Cafe  ;  and  that  it  was  not  a  Gift  in  Tail,  but  a 
Fee-fimple.     Owen  26.  Webb  verfus  Potter.    See  Divorce.  (C)  3.S.C. 


tfraua. 


88p 


rPrattU- 


(A) 

eaijat  feall  be  a  jfrauD  tutt&m  tije  Statutes:  13  Eliz.  cap.  $.  am>  27  Eta 

cap.  4.     See  Evidence.  (B)  i . 

.  1.  #"  B"""^  H^  Defendant  holding  Lands  of  feveral  Lords  by  Heriot  Cuftom,  mads  a  frau- 
dulent Gift  of  all  his  heriotable  Cattle,  being  twenty  Horfes,  to  defraud  one  of 
the  Lords;  it  was  adjudged,  that  the  Action  would  lie  by  the  Intendment  of 
JL        this  Statute  for  the  Value  of  all  the  Horfes ;  contra  per  Manwood,  but  for  one 

Horfe,  he  being  damaged  in  no  more,  as  being  entitled  but  to  one  Heriot.     Dyer  351. 

2.  In  Ejectment,  the  Cafe  was  thus,  (viz.)  the  Grandfather,  in  ConGdeiation  of  the  Mar- 
riage of  his  Son,  made  his  Wife  a  Jointure,  and  covenanted  to  demife  to  him,  the  Tenements 
(for  which  the  Ejectment  was  now  brought)  and  accordingly  did  demife  the  Moiety  thereof  to 
him,  to  commence  after  his  Death  for  1000  Years,  and  the  other  Moiety  for  the  like  Term,  to 
commence  at  a  Day  to  come ;  in  both  which  Leafes  there  was  a  Provifo,  that  if  the  Son  fhould 
die  without  IfTue,  or  if  he  jbould  make  any  Leafe,  upon  which  the  antient  Rent  fhould  not  be 
referved,  then  the  Leafes  made  to  him  fhould  be  void  ;  the  Son  afterwards  aJJJgned  the  Leafes  to 
the  Ufe  of  R.  R.  his  Son,  who  was  then  an  Infant,  and  this  was  for  no  other  Purpofe,  but  that 
the  Terms  for  Years  might  not  merge  in  the  Inheritance,  which  might  defcend  to  the  Infant, 
and  that  his  Debts  might  be  paid  ;  the  Grandfather  died,  and  then  his  Son  fold  the  Lands  ;  ad- 
judged, that  the  Vendees,  who  purchafed  it  for  a  Valuable  Confideiation,  fhall  avoid  this  Leafe 
upon  the  Statute  27  Eliz.  for  tho'  the  Son  had  not  the  Inheritance  in  him  at  the  Time  he 
made  the  Afllgnment  of  thefe  Leafes,  that  being  then  in  the  Father ;  yet  when  he  died,  the  Pur- 
chafers  fhall  avoid  the  faid  Alignment.     6  Rep.  72.  Burnett's  Cafe. 

3.  Information  againft:  the  Defendant,  upon  the  Statute  13  Eliz.  wherein  the  Plaintiff  fet  forth, 
that  he  having  a  Plaint  of  Debt  againft  G.  D.  &c.  and  an  Attachment  iffuing  out  againft  him, 
which  the  SherifT  was  ready  to  execute,  he  the  faid  Defendant,  in  Difturbance  of  theExecution 
of  that  Procefs,  did  (hew  the  Sheriff  a  Conveyance,  by  which  he  claimed  the  Goods  as  conveyed 
and  fold  to  him  by  the  faid  G.  D.  and  averred  the  faid  Conveyance  was  fraudulent ;  adjudged, 
that  'tis  an  Offence  within  the  Statute,  the  Words  whereof  are  (viz)  Delay,  hinder,  or  defraud 
Creditors ;  and  here  is  an  apparent  Delay,  by  hindering  the  Sheriff'  to  ferve  the  Attachment.  1 
Leon.  47.  Pendleton  verfus  Gun/Ion. 

4.  The  Leflor  made  a  Leafe  for  Years,  which  was  fraudulent,  and  afterwards  he  made  another 
Leafe  bona  fide,  referving  Rent ;  adjudged,  that  this  Leffee  fhall  not  avoid  the  firft  Leafe,  becaufe 
an  Eftate  made  by  Fraud,  fhall  be  avoided  only  by  him  who  had  an  antecedent  Right ;  befides  no 
Purchafer  fhall  avoii  a  former  Leafe  made  by  Fraud;  but  he  was  a  Purchafer  for  Money,  or  o- 
ther  valuable  Confideration  paid  or  given,  fo  that  the  Confideiation  of  Natural  Affection  or  Blood* 
will  not  do  in  fuch  Cafe.     37  Eliz.  Upton  verfus  Baffett. 

5.  The  Cafe  was,  that  one  Babington  being  feifed  in  Fee,  covenanted  to  make  an  Eftate  to 
the  Ufe  of  himfelf  and  his  Wife,  and  the  Heirs  of  his  Body,  with  feveral  Remainders  over,  be-1 
fore  the  Feaft  of  Eafter  next  enfuing;  and  before  that  Day,  he  made  a  Leafe  to  others  for  feve- 
ral Years,  and  afterwards  he  made  an  Affurance  according  to  the  faid  Covenant ;  the  Queftion 
was,  whether  the  Leafe  was  fraudulent  within  the  Statute  27  Eliz.  and  adjudged,  that  it  was 
not,  becaufe  that  Statute  was  made  for  the  Benefit  of  Purchafers,  who  had  paid  their  Money.  &c. 
1  And.  233.  Beamont  verfus  Need  ham. 

6.  A  Debtor  being  fued  by  one  Creditor  made  a  Deed  of  Gift  of  all  his  Goods  to  another 
Creditor,  and  yet  continued  in  the  Poffeffion  of  his  Goods  ;  the  Creditor,  who  fued  him,  got 
judgment,  and  a  Ft.  fa.  to  levy  the  Debt  de  bonis  &  catallis  of  the  Debtor  ;  adjudged,  that  the 
Gift  was  fraudulent,  and  within  the  Statute  13  Eliz.  becaufe  the  Debtor  continued  in  Pofleflion 
after  the  Deed  of  Gift;  and  becaufe  it  was  made  pending  the  Action,  and  fealed  privately ;  and 
therefore  tho'  the  Confideration  might  be  good,  yet  the  Deed  was  not  made  bona  fide.  3  R  p. 
Iwyne's  Cafe.     Moor  638.   S.  C.  by  the  Name  of  Chamberlaine  verfus   Thvyne. 

7.  A  Man  made  a  Voluntary  Conveyance,  with  a  Power  of  Revocation  at  or  before  Michael- 
mas next,  &c.  and  before  that  Day  came  he  fold  the  Lands  for  a.  Valuable  Confideration  ;  ad- 
judged, that  fuch  a  Conveyance,  with  a  Power  of  Revocation,  is  within  the  Statute  27  Eliz*, 
and  fhall  be  revoked  by  the  Sale,  and  not  be  good  againft  a  Purchafer  for  a  valuable  Confidera- 
tion.    Mich.  43.  Eliz.  itanden  verfus  Bullock. 

8.  The  Inteftate  in  Confideration  of  20/.  paid  to  him  by  G.  D.  made  a  Deed  of  Gift  to 
him  of  all  his  Goods  annexed  in  a  Schedule,  and  it  was  covenanted  between  them,  that  he  and 
his  Adininiftrators  fhould  keep  the  Poffeffion  of  them,  but  fhould  deliver  them  to  G.  D.  upon 
Demand  ;  after  his  Death  G.  D.  demanded    the    Goods  of  the  Admiriiftrator,    who  refufing  to 
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deliver  them,  he  brought  an  Action  of  Debt  againft  him;  the  Defendant  pleaded  the  Statute  13 
£//'&.  of  Fraudulent  Gifts,  and  fet  forth,  that  on  the  fecond  Day  of  February,  the  Inteftate  was 
indebted  to  feveral  Perfons,  &c.  and  that  on  the  19th  of  February  he  made  the  Deed  of  Gift  by 
Fraud  and  Covin  between  him  and  the  now  Plaintiff,  to  defraud  his  Creditors ;  and  that  not- 
withftanding  the  faid  Deed,  the  Inteftate  continued  in  the  Ufe  and  PofTeffion  of  the  Goods  du- 
ring his  Life ;  and  that  after  his  Death  Adminiftration,  &c.  was  granted  to  the  Defendant,  &c. 
to  which  Plea  the  Plaintiff  demurred,  becaufe  the  Defendant  did  not  aver,  that  the  Debts  due  to 
the  Creditors  were  then  unpaid  ;  neither  did  he  fhew  whether  the  Debts  were  due  by  Specialties 
or  not ;  neither  could  the  Defendant,  who  was  finly  an  Admimftrator,  and  no  Creditor,  plead 
the  Statute,  becaufe  the  Statute  makes  the  Deed  of  Gift  -void  againft  Creditors,  but  not  againft 
the  Party  himfelf,  or  him  who  reprefents  the  Party.  2  Cm.  270.  Hawes  vetfus  Read.  5  Rtp.  33. 
Read's  Cafe.  S.  C 

9.  In  an  Information  on  the  Statute,  it  was  adjudged,  that  if  one  after  Marriage  voluntarily 
Affigns  a  Leafe  in  Jointure  to  his  Wife,  without  any  Confideration  of  the  Wife's  Portion,  of 
any  other  Recompence  by  her  Friends,  and  takes  the  Profits  himfelf,  and  afterwards  fold  it  to  one 
who  had  not  any  Notice  of  this  Alignment ;  'tis  within  the  Statute,  becaufe  voluntary,  which 
fhall  be  intended  fraudulent ;  but  if  it  had  been  in  Confideration  of  a  Portion,  and  for  a  Provi- 
fion  for  the  Wife,  and  he  had  taken  the  Profits,  and  then  fold  the  Term,  it  had  been  otherwife.  2 
Cro.  158.  Cohille  verfus    Parker. 

10.  The  Husband  promi.'ed  to  affure  his  intended  Wife  1000  /.  per  Annum,  for  her  Jointure; 
they  married,  and  afterwards  he  by  Deed  conveyed  Lands  of  great  Value  to  Jome  Friends,  in 
Tru/l  for  his  Wife,  for  the  Term  of  100  Tears,  if  fhe  fhould  fo  long  live,  to  commence  after  his 
Death  ;  which  was  thus  endorfed,  that  the  Intent  was,  that  when  there  fhould  be  a  Jointure  of 
1000/.  per  Annum  fettled  on  her,  that  then  the  Leaie  fhould  be  void  •  adjudged,  that  this  Leafe 
being  made  in  Purfuance  of  the  firft  Promife,  altho'  he  did  not  Promife  to  make  a  Leafe,  yet  it 
was  good,  and  not  fraudulent,  it  being  made  on  a  good  Confideration;  and  the  Concealing  it  by 
the  Wife  did  not  make  it  ill.     2  Cro.  45  7  Griffith  verfus  Stanhope. 

1 1.  On  an  Englijh  Rill,  for  Prifage  of  Wines  (for  which  nothing  is  due,  unlefs  ten  Tun  is  im- 
ported); the  Cafe  was,  that  Wines  were  imported  in  feveral  Veffels  and  Parcels  from  the  fame 
Place,  and  at  the  fame  Time,  and  configned  to  the  fame  Merchant,  and  only  nine  Tuns  and  three 
Hogfheads  were  imported  in  each  Veffel ;  and  this  was  adjudged  to  be  a  Fraud.  Hard.  218.  Waa- 
ler verfus  Topham. 

12.  In  Ejectment,  there  was  a  Trial  at  Bar,  wherein  the  Son  and  Daughter  of  Sir  Anthony 
Bateman  were  Defendants,  who  admitted,  that  Sir  Anthony  was  a  Bankrupt,  but  fet  up  a  Con- 
veyance made  by  him  for  the  Payment  of  1 500  /.  a-piece  to  them,  which  Mr.  Rujfell  their  Grand- 
father gave  them,  and  to  whom  Sir  Anthony  was  Adminifirator ;  and  it  was  held  by  Hale  Ch.  Ju- 
ftice,  that  this  Conveyance  would  be  voluntary,  unlefs  they  proved,  that  Sir  Anthony  had  fome 
Goods  of  Rujfell's  in  his  Hands  at  the  Time  he  executed  it  ;  which  was  proved,  and  fo  the  De- 
fendants had  a  Verdict.     8  Mod.  n6.  Sir  Anth.   Bateman  s  Cafe. 

13.  Ruled  by  Hale  Ch.  Juftice,  that  a  Deed  may  be  voluntary,  and  yet  not  fraudulent;  as 
where  a  Father  having  a  lewd  Son,  fettles  his  Land  fo  as  he  may  not  fpend  all ;  this  is  good, 
tho'  there  is  no  Confideration  of  Money.     1   Mod.  119.  Lord  Tenham  verfus  Mullins. 

14.  One  S.  being  feifed  in  Fee  fuffered  a  Common  Recovery  to  the  Ufe  of  his  now  Coufin, 
the  Wife  of  the  now  Plaintiff,  and  her  Heirs,  after  his  Death  ;  and  not  long  after  he  fold  the 
fame  Lands  to  the  Defendant,  who  was  likewife  lis  Coufin  ;  but  this  was  for  a  Valuable  Con- 
fideration, the  firft  Conveyance  was  kept  private  till  the  Death  of  him  who  made  it  ;  and  ad- 
judged, that  it  was  fraudulent  againft  the  Purchafer.  S:d.  133.  Fitzjames  verfus  Moyes.  See 
5  Rep.  60. 

i.  Lev.  J5-   The  Father  being  feifed  in  Fee,  made  a  Leafe  of  his  Lands  for  twenty-one  Years,  in  Trufi 

388.  for  his  only  Daughter  and  Heir,  to  the  Intent,  that  the  Profits  fhould  be  for  her  Maintenance,  and 

to  raife  a  Portion  for  her ;  and  in  cafe  fhe  married  one  Poulton,  or  any  other  Ferfon,  in  the  Life- 
time of  the  Father,  and  with  his  Confent,  then  in  Truft  for  the  Husband,  during  the  Refidue 
of  the  Term  ;  fhe  did  not  marry  Poulton,  but  the  Plaintiff,  which  the  Father  difliked,  but  after 
fome  Time,  was  reconciled,  and  lived  with  them  ;  adjudged,  that  this  Conveyance  to  the  Daugh- 
ter before  Marriage  was  voluntary  and  fraudulent,  and  void  by  the  Statute,  as  to  a  Purchafer, 
which  the  Defendant  was;  but  tho'  it  was  void  in  the  Creation,  yet  when  the  Marriage  took 
Effect,  it  did  not  continue  voluntary,  but  upon  a  Valuable  Confideration,  which  a  Marriage  is  al- 
ways taken  to  be;  and  fo  it  fhall  be  in  this  Cafe  for  the  Advancement  of  the  Daughter,  and  this 
Provifion  was  an  Inducement  to  the  Husband  to  marry  her  ;  fo  that  tho'  it  was  void  in  its  Crea- 
tion, and  voidable  by  a  Purchafer,  yet  it  may  be  good  againft  him  by  Matter  ex  poft  fac~lo,  and 
that  the  Dilagreement  of  the  Father  was  not  material,  for  he  may  agree  at  any  Time  during  his 
Life.     .?"/.  1 33.  Vrodgers  verfus  Langham. 

16.  In  Ejectment,  the  Cafe  upon  the  Evidence  was,  that  Sir  Robert  Bell,  Anno  8  Jac.  1.  fet- 
tled in  Marriage  the  Manor  of  Brandon,  to  the  Ufe  of  himfelf  for  Life,  then  to  his  Wife  for  Life, 
for  her  Jointure  ;  Remainder  to  their  firft  and  tenth  Sons  in  Tail,  Remainder  to  his  own  Right 
Heirs  ;  and  the  Manor  of  Biaupre  (now  in  Queftion)  to  the  Ufe  of  himfelf  and  his  Heirs ;  after- 
wards, 3  fan.  11  Jac.  he  being  indebted  in  4000  /.  and  having  no  Iffue,  he  and  his  Wife  joined 
in  a  Fine,  and  fold  the  Jointure-Lands  for  Payment  of  his  Debts;  and  on  the  fame  $d  of  Jan.  he 
3  co- 
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covenanted  to  ftand  feifed  of  the  Manor  of  Beaupre  (how  in  Queftion)  to  the  fame  Ufes,  as  the 
Manor  of  Brandon;  the  Debts  were  paid,  and  about  fixteen  Years  afterwards  he  contracted  new 
Debts,  for  which  he  and  Sir  Nath.  Hobert  were  bound ;  and  he,  to  fecure  Sir  Nath.  Anno 
I  j  Car.  1.  made  a  Leafe  to  him  of  the  Manor  0/ Beaupre,  for  iooo  Tears ;  Sir  Nath.  paid  feveral 
of  the  Debts,  and  entered  by  Virtue  of  this  Leafe;  the  Queftion  was,  whether  the  Settlement, 
3  Jan.  11  Jac.  was  fraudulent,  or  nor,  quoad  this  Leafe ;  it  was  objected,  that  there  were  no 
Articles,  or  any  Agreement  precedent  to  this  Settlement,  that  it  was  made  in  Confederation  the 
Wife  joined  in  a  fine  for  the  Sale  of  her  Jointure,  and  therefore  this  new  Settlement  may  be  vo- 
luntary ;  befides,  the  Husband  without  the  Wife  might  have  deftroyed  all  the  contingent  Remain- 
ders limited  to  the  Sons  (there  being  none  born)  nor  any  Truftee  to  preferve  the  Contingencies  j 
fo  there  could  be  no  Confideration  for  this  new  Settlement,  but  only  the  Eftate  of  the  Wife  for 
Life,  and  flie  is  now  dead;  therefore  all  the  Remainders  to  the  Sons  upon  this  new  Settlement 
muft  be  voluntarily :  But  adjudged,  that  the  new  Settlement  was  good,  and  not  void  as  to  this 
Leafe  for  iooo  Years;  for  fince  it  was  made  on  the  fame  Day  that  the  old  Settlement  was  de- 
ftroyed, it  fhall  be  intended  to  be  made  in  Confideration  the  Wife  had  joined  in  the  Fine  to  de- 
ftroy  it;  and  this  Confideration  fhall  extend  to  all  the  Ufes  in  the  new  Settlement;  'tis  true,  the 
Huibind  might  have  deftroyed  all  the  Limitations  to  the  Sons,  without  the  Concurrence  of  his 
Wife,  but  that  Point  was  not  fo  well  known  at  that  Time  as  it  is  now,  therefore  it  fhall  not  be 
prefumed,  that  the  Wife  would  part  with  her  Right,  unlefs  the  Husband  would  have  made  fome 
other  Provifion  for  her  and  her  Iffue.     2  Lev.  70.  Scott  verfus  Bell. 

17.  In  Ejectment,  the  Cafe  was,  the  Father  being  feifed  in  Fee,  &c.  in  Confideration  of  A 
Marriage  between  his  eldeft  Son  and  M.  S-  and  of  a  Marriage-Portion,  made  a  Settlement  upon 
his  fiid  Son,  and  the  Heirs  of  his  Body,  upon  M.  S  to  be  begotten,  Remainder  to  his  fecond 
Son  in  Tail,  Remainder  to  his  own  right  Heirs;  the  Father  being  at  that  Time  in  Debt,  did, 
about  three  Years  afterwards,  fell  thefe  Lands  for  a  valuable  Confideration,  and  died;  the  eldeft 
Son  and  his  Wife  both  died  without  Iffue ;  the  Purchafer  had  Notice  of  this  Settlement,  and 
there  was  a  Covenant  in  the  Pui  chafe-Deed  to  fave  him  harmlefs  from  all  Incumbrances,  except- 
ing this  Remainder  to  the  fecond  Son,  againft  which  he  took  a  collateral  Security ;  and  the  Que- 
ftion was,  whether  this  Remainder  to  the  fecond  Son  was  fraudulent,  and  void  as  to  the  Purcha- 
fer ;  it  was  infilled  that  it  was,  becaufe  the  Confideration  of  the  Marriage  of  the  eldeft  Son,  and 
the  Portion  paid,  did  not  extend  to  the  fecond  Son;  but  adjudged,  that  it  cannot  be  fuppofed, 
that  the  Father  intended  to  deceive  a  Purchafer  after  an  Eftate  tail  limited  to  the  eldeft  Son, 
which  might  continue  for  ever ;  befides,  the  Purchafer  was  not  deceived,  becaufe  he  had  Notice 
of  the  Settlement,  and  took  collateral  Security  againft  this  Remainder.  2  Lev.  105.  White  verfus 
Stringer. 

18.  Tenant  in  Tail  being  cf  the  Age  of  twenty  Years,  and  no  more,  in  Confideration  of  Mar- 
riage, and  of  a  Portion,  promifed  to  fettle  his  Eftate  upon  him  and  his  Iftue,  when  he  came  of 
Age.  and  then  he  married,  and  about  four  Years  after,  being  confiderably  in  Debt,  he  alone,  with- 
out his  Wife,  levied  a  Fine  of  all  his  Lands  to  the  Ufe  of  Truftees  and  their  Heirs,  to  fell  all  or 
any  Pat  thereof  for  Payment  of  his  Debts,  Remainder  to  the  Husband  for  ninety-nine  Years,  if 
he  fhould  fo  long  live,  Remainder  to  the  Truftees  and  their  Heirs,  for  the  Life  of  the  Husband, 
Remainder  to  the  hrft  and  other  Sons  of  the  Husband  in  Tail,  Remainder  to  the  right  Heirs  of 
the  Husband:  Provifo,  that  he,  with  the  Confent  of  the  Truftees,  might  make  Leafes  of  all  or 
any  Part  of  the  Lands,  for  any  Number  of  Years,  with  or  without  any  Rent ;  the  Husband  and 
the  Truftees  joined  in  the  Sale  of  great  Part  of  the  Lands ;  and  afterwards  he  being  in  PoflefTion 
of  the  reft,  fold  400  /.  per  Annum  by  himfelf  alone,  without  the  Truftees,  which  the  Purchafer 
enjoyed  feveral  Years  without  Difturbance  ;  afterwards  he  mortgaged  the  Manor  of  Bolton,  and 
the  Lands  now  in  Queftion  to  Gudgeon,  who  entered  and  affgned  to  Blackftvne  ;  then  the  Mort- 
gagor died,  his  Son  and  Heir  entered  and  Bl.ickjtone  brought  an  Ejectment,  which  was  tried  at 
Bar;  and  by  the  Direction  of  the  Court  this  Settlement  was  found  to  be  fraudulent  and  void  a- 
gainft  Blackflone,  the  Affignee  of  the  Mortgagee,  becaufe  the  Mortgagor  continuing  in  PoflefTion, 
and  felling  400  /.  per  Annum  by  himfelf,  was  a  Badge  of  Fraud,  efpecially  fince  the  Truftees  had 
joined  in  the  Sale  of  the  other  Part  of  his  Eftate:  Secondly,  the  Provifo  to  make  Leafes  for  any 
Term  of  Years,  with  or  without  Rent,  puts  in  his  Power  to  defeat  the  whole  Settlement ;  'tis 
true,  it  muft  be  by  the  Confent  of  the  Truftees,  but  thofe  were  of  his  own  Chufing;  befides,  the 
Wife  not  joining  in  the  Fine,  made  the  Settlement  voluntary,  and  fhe  is  ftill  dowable  ;  and  tho' 
the  Huiband  promifed  to  fettle  his  Eftate  when  he  came  of  Age,  upon  himftlf  and  his  Iffue  ;  yet 
that  Settlement  not  being  made  till  three  Years,  or  more,  after  he  came  of  Age,  and  when  it  was 
made,  it  not  being  directly  according  to  his  Promife,  it  fhall  not  be  prefumed  to  be  made  in  Pur- 
fuance  thereof.     2  Lev.  146.  Lavender  verfus  Blachjlone. 


(B) 


Confide- 
and  after- 


1.  /"NNE  feifed  in  Fee  of  a  Reverjton  expectant   upon  an  Eftate-tail,  covenanted,  in 

V_/  ration  of  Blood,  to  ftand  feifed  of  the  faid  Reverfion  to  the  Ufe  of  his  Niece;  an; 
wards  the  Tenant  in  Tail,  who  was  in  Poflefilon,  died  ;  adjudged  in  this  Cafe,  that  by  the  Sta 
tute  of  Marlbridge,  'tis  a  plain  Collufion  for  the  Tenant  in  Tail  to  enfeoff  his  eldeft  Son,  or  hi 


s 

X  a  collateral 
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collateral  Heir  apparent,  but  that  no  Collufion  can  be  averred,  where,  upon  an  Eftate  for  Life,  of 
in  Tail,  the  Remainder  is  limited  or  left  in  another ;  adjudged  likewife,  that  if  the  Father  makes 
a  Feoffment  to  another,  for  the  Advancement  of  his  Daughters,  or  his  younger  Sons,  or  for  Pay- 
ment of  his  Debts,  and  afterwards  enfeoffs  his  eldeft  Son,  or  Heir,  this  is  no  Collufion  within 
that  Statute,  becaufe  he  is  bound  in  Law  to  make  Provifion  for  his  Children;  refolved  alfo,  that 
where  there  is  Grandfather,  Father,  and  two  Sons,  and  the  Grandfather  (living  the  Father)  con- 
veyeth  his  Land  to  either  of  the  Sons,  this  is  out  of  the  Statute  32  H.  8.  becaufe  'tis  not  a  com- 
mon or  ufual  Thing  fo  to  do,  and  the  Father  ought  to  have  the  immediate  Care  of  his  Children  ; 
but  if  he  is  dead,  then  it  belongeth  to  the  Grandfather,  and  then  if  he  convey  any  of  his  Lands 
to  his  Grandchildren,  'tis  within  that  Statute;  laftly,  it  was  adjudged,  that  a  voluntary  Convey- 
ance to  the  Ufe  of  any  of  the  collateral  Blood,  and  who  is  not  Heir  apparent,  is  not  within  that 
Statute,  becaufe  it  cannot  be  intended,  that  a  Man  will  difinherit  his  Heir  to  defeat  the  King  of 
Wardfhip.     6  Rep,  76.  Sir  George  Curfons  Cafe.     See  Might's  Cafe. 

2.  Debt  for  Rent  againft  an  AJJignee  of  a  Lejfee,  who  pleaded,  that  before  the  Action  brought 
he  ajfigned  the  Term  to  i.  P.  of  which  the  Plaintiff  had  Notice ;  the  Plaintiff  replied,  that  the 
Defendant  (the  firft  Affignee)  ftill  kept  the  PofTeffion,  and  that  the  Alignment  by  him  made  was 
by  Fraud  ;  and  upon  Demurrer  to  the  Replication,  it  was  infilled,  that  Fraud  could  not  be  averred 
in  this  Cafe,  either  by  the  Statute  or  Common  Law;  but  adjudged,  that  Fraud  might  be  averred. 
I  Vent.  329,  331.  Knight  &  al'  verfus  Freeman.  Raym.  303.  S.  C.  Jones  109.  S.  C.  in  the  Cafe 
of  a  Recovery  by  Default,  Fraud  may  be  generally  affigned ;  fo  is  Plow.  Com.  47.  In  IVimbijh 
verfus  Talbois,  and  9  Rep.  no.  a.  In  Trefiam's  Cafe. 


#ame. 


(A)  J 

j,  ^*"^^  NC  Cole  was  brought  before  Richard  Tracy,  a  Juftice  of  Peace  in  Gloceflerjhire,  up- 

'    m  I     ona  Warrant  for  Shooting  with  Hail-fhot  in  an  Hand-Gun,  and  upon  Eximination, 

m  M     he  finding  the  Matter  to  be  true,    committed  him  until  he  fhould  pay  10/.  one 

^>k^^      Moiety  to  the  King,  and  the  other  to  the  Informer;   and  having  made  a  Record 

of  his  Conviction,  it  was  certified  upon  the  Return  of  an  Habeas  Corpus,  and  adjudged,  that  if 

the  Juftice  of  Peace  had  purfued  the  Statute,  no  Court  could  difcharge  the  Defendant.  IV.  Jones 

170.  Col/s  Cafe. 

2.  Certiorari,  &c.  to  remove  a  Conviction  before  a  Juftice,  &c.  for  carrying  a  Gun,  not  being 
qualified  ;  and  upon  the  Return  it  appeared  to  be  taken  before  L.  P.  a  Juftice  of  Peace,  with- 
out adding,  Necnon  ad  diverfm  Felonias,  tranfgreffiones,  &c.  audiend'  afftgn,  &c.  adjudged,  this 
had  been  a  good  Exception  upon  a  Certiorari,  to  remove  an  Indictment  taken  at  the  Seffions; 
but  not  upon  a  Conviction  of  this  Nature,  becaufe  the  Court  can  take  Notice,  that  the  Statute 
gives  the  Juftices  Authority  in  this  Cafe.     1  Vent.  33.  Sid.  419.  S.  C. 

3.  The  Defendant  was  convi&ed  before  two  Juftices  of  Peace,  upon  the  Statute  32  H.  8. 
cap.  6.  for  carrying  a  Gun,  &c.  which  being  removed  by  Certiorari,  was  quafhed,  becaufe  it 
was  coram  nobis  L.  D.  and  R.  L.  Jufticiariis  Domini  Regis  ad  pacem  fuam  confervand'  leaving 
out  the  Word  Afftgnatis.     1  Saund.  263.  The  King  verfus  Sanders.  1  Vent.  39.  S.C.  &i.  419.S.C 


<§amm^ 

See  Statute.  (D)  23. 


(A) 

Sid.  394.    1.  ""yN  Debt  upon  Bond,  conditioned  for  Payment  of  100/.  there  was  a  Bill  in  Equity  to  be 
1  Lev.  relieved  againft  this  Bond,  fuggefting,  that  it  was  for  Money  won  at  Play  ;  and  upon  an 

2'4-  Iffue  directed  out  of  Chancery,  a  Special  Verdict  was  found  in  Wilts,  that  the  Defen- 

JL     dant  loft  a  Ring  at  play,  of  the  Value  of  20/.  which  was  delivered  to  the  Winner,  and 
that  at  the  fame  Time  he  loft  100/.  for  which  he  gave  this  Bond;  and  the  Queftion  was,    whe- 
ther this  was  within  the  Statute  16  Car.  1.  of  Gaming,   and  adjudged  it  was   not,   but  that  the 
,  Bond 
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Bond  was  good,  for  the  Statute  had  no  Regard  to  ready  Money  loft  at  Play,  for  if  a  Man  lofes 
iooo/.  in  Ready  Money,  and  at  the  fame  Time  gives  a  Bond  for  ioo/.  more  loft  at  Play,  the 
Bond  is  good.  Sid.  394.  Danvers  verfus  T/jifi/etbwaite.     See  2  Mod.  279. 

2.  In  Debt  for  100/.  the  Plaintiff  declared  upon  Articles,  purporting,  that  he  and  the  Defen- 
dant fhould  run  a  Horfe-match  for  100/.  and  if  the  Defendant  loft/he  fhould  pay  100/.  &c. 
The  Defendant  pleaded  the  Statute  of  Gaming,  by  which  'tis  ena&ed,  that  all  Securities  given 
for  Money  loft  at  Play,  exceeding  100  /.  Jhall  be  void;  and  then  alledges,  that  in  the  Articles  it  was 
farther  agreed  between  him  and  the  Plaintiff",  that  the  Defendant  fhould  run  two,  three,  or  four 
Meats  moie,  for  20/.  each  Heat,  if  the  Plaintiff  required  it,  fo  that  the  Whole  amounted  to 
more  than  100/.  it  was  infilled  for  the  Plaintiff,  that  this  was  not  within  the  Statute,  becaufethe 
Agreement  was  made  upon  Deliberation,  and  precedent  to  the  Money  loft ;  befides,  it  doth  not 
appear  by  the  Declaration,  that  the  Plaintiff  required  the  Defendant  to  run  for  more  than  100  /. 
but  adjudged,  that  tho'  the  Security  was  given  before  the  Running,  it  was  within  the  Statute  ; 
and  the  Agreement  being  to  run  for  more  than  100/.  at  a  Time,  was  void  ab  initio,  tho'  the' 
Plaintiff  made  no  Requeft;  for  if  a  Debtor  fhould  contract  to  pay  more  Intereft  than  the  Statute 
allows,  if  the  Creditor  fhould  require  it,  this  is  within  the  Statute  of  Ufury,  tho'  the  Creditor  ne- 
ver requires  it.     1  Vent.  253.   Hedgborougb  verfus  Rojfenden.    2  Lev.  92.  S.  C. 

3.  Indebitatus  Affumpfu  for  20/.  loft  by  the  Defendant  at  a  Play  called  Hazard;  upon  Non 
Ajjumpfit  pleaded,  the  Plaintiff  had  a  Verdict: ;  and  it  was  moved  in  Arreft  of  Judgment,  that  the 
Confideration  to  raife  this  Promife  cannot  be  good,  becaufe  'tis  unlawful  to  play  with  Dice ;  but 
it  was  held,  that  to  play  at  Dice  was  not  unlawful  in  it  felf,  tho',  'tis  true,  'tis  prohibited  by  fe- 
veral  Statutes,  but  that  is  to  certain  Perfons  and  at  certain  Places ;  then  it  was  obje&ed,  that  *  In-  *  m6(j 
debitatus  Ajjumpfit  generally  was  not  good,  for  he  ought  to  declare,  that  in  Conlideration  he  had  Cafesiis. 
promifed  to  pay  fo  much  to  the  Defendant,  if  the  Game  went  on  his  Side,  the  Defendant  promi-  S.  P.  con- 
fed  to  pay  fo  much  to  the  Plaintiff,  if  the  Game  went  on  his  Side ;    but  adjudged  that  'tis  good  tra< 
enough  to  declare  generally,  and  'tis  as  well  as  an  Indebitatus  Ajjumpfit  fro  opere  &  labore;  the    ,e    %~ 
plaintiff  had  Judgment.     2  Vent.  175.  Sherborn  verfus  Colebach.  Lewin  ** 

that  'tis  good.    See  Statutes.  (D)  23.  that  'tis  not  goodi 

4.  In  an  Action  of  Debt  for  Money  won  at  Play,  the  Cafe  Was,  that  the  Defendant  won  80  h 
at  one  Meeting,  for  which  the  Plaintiff  gave  Security,  and  another  Meeting  was  appointed,  and 
at  that  Meeting  the  Defendant  won  70/.  more,  being  in  all  above  100/.  and  the  Queftion  was, 
whether  this  was  within  the  *  Statute  made  againft  Gaming,  by  which  'tis  enacted,  that  if  any  *  itfCar 
Perfon  lofe  above  the  Sum  of  100/.  at  any  one  Time  or  Meeting,  upon  Tick,  &c.  that  all  Con-  1.  cap.  j, 
trafts  and  Securities  made  for  Payment  fhall  be  void  ;  the  Court  was  divided,  but  the  better  Opi- 
nion was,  that  it  was  not  within  the  Statute,  being  not  at  one  Meeting;  tho',  if  it  had  been  plead- 
ed, that  the  fecond  Meeting  was  to  elude  the  Statute,  it  might  have  been  otherwife.     2  Mod.  54. 

Hill  verfus  Phefant. 

5.  An  Hundred  Pounds  was  won  at  Play,  and  the  Winner  owing  one  Sharp  100/.  he  the  faid 
Sharp  demanded  the  Money ;  whereupon  the  Winner  brought  him  to  the  other  Perfon  of  whem 
he  had  won  the  Mony,  who  acknowledged  the  Debt,  and  gave  Sharp  a  Bond  for  Payment  of  the 
Money,  who  not  knowing  that  the  Money  was  won  at  Play,  accepted  the  Bond,  which  being  af- 
terwards put  in  Suit,  the  Obligor  pleaded  the  Statute  againft  Gaming;  the  Plaintiff  in  his  Repli- 
cation difclofes  all  this  Matter,  and  fets  forth,  that  100/.  was  juftly  due  to  him  from  the  Winner, 
and  that  he  was  not  privy  to  the  Money  won  at  Play,  and  that  he  accepted  the  faid  Bond  pro  fe- 
curitate  of  his  Debt :  And  upon  Demurrer,  per  Curiam,  this  is  not  within  the  Statute,  tho1  it  was 
pleaded,  that  the  Bond  was  taken  pro  Securitate,  omitting  the  Words,  for  Satisfaction  of  a  juft 
Debt,  and  the  Reafon  of  Ellis  and  Warne's  Cafe  governed  this  Cafe.     2  Mod.  279.  Anonymus. 

6.  Ajfumpfit  for  20/.    won  at  Cards;  after  Judgment  by  Default,  and  Writ  of  Enquiry  and  Da- 
mages afTeffed,  and  the  Judgment  entered  for  the  Plaintiff,  a  Writ  of  Error  was  brought  in  the  Ex- 
chequer-Chamber, and  the  Error  afligned  was,  that  a  general  *  Indebitatus  Ajjumpfit   would  not  *<J«Sta- 
lie  for  Money  won  at  Play,  but  the  greater  Part  of  the  Judges  inclined,  that  it  would.     3  Lev.  118.  *ures-(D) 
Eggkton  verfus  Lewin.  ?£  wf 

gool    Mod.  Cafes  128.  S.  P. 

7.  But  this  was  againft  the  Opinion  of  the  two  Chief  Juflices  Holt  and  Pollexfen,  that  an  In- 
debitatus Ajjumpfit  would  not  lie,  for  there  muft  be  fome  Work  done,  or  fome  meritorious  Action 

to  maintain  an  Action  of  *  Debt;  'tis  true,  a  Caft  of  the  Dice  alters  the  Property  of  the  Money,  *  Mod. 
if 'tis  flaked   down,  becaufe  'tis  then  a  Gift  on  a  Condition  precedent,    and  an  Indebitatus  Af-  CafCSI-8. 
fumpfit  lies  againft  him  who  holds  the  Wager,  becaufe  'tis  a  Promife  in  Law  to  deliver  it  if  won ;  1™"  Vp 
but  in  the  principal  Cafe  'here  is  no  Confideration.     5  Mod.  13.  Walker  verfus  Walker. 

8.  Two  phying  at  Back  Gammon,  one  of  them  ftirred  his  Man,  but  did  not  move  it  from 
the  Point ;  and  a  Queftion  arifing  between  them,  whether  he  was  bound  to  play  it*  a  Wager  of 
100  /.  was  laid,  and  referred  to  the  Groom-Porter  to  decide  ;  and  now,  in  an  Action  brought  for 
the  100/.  the  Queftion  was,  whether  this  was  within  the  Statute  of  Gaming,  and  adjudged  that  it 
was  not,  becaufe  it  was  not  a  Wager  on  the  Chance,  but  on  the  Right  of  the  Game.  1  Salk.  344* 
Pope  verfus  St.  Leger.     See  Variance.  (B)  7.  S.  C. 

.     $>.  The 
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5  Mod.         n.  The  Lord  Chandos  loft  Money  at  Play  to  one  Huffey,  and  gave  him  a  Bill  for  it,  drawn  on 
»?5-  one  Jacob,  who  accepted  the  Bill,  but  afterwards  refufed  to  pay  the  Money:    Hujjey  brought  an 

Affumpfit  againft  Jacob,  who  pleaded  the  Statute  i<5  Car.  2.  cap.  7.  againft  Gaming ;  and  upon 
Demurrer  to  this  rlea  it  was  infilled  for  the  Plaintiff",  that  this  was  out  of  the  Statute,  becaufe  by 
the  Acceptance  of  the  Bill  a  new  Contract  was  created,  fo  that  the  Nature  of  the  firft  Duty  was 
altered  •  but  adjudged,  that  all  is  founded  on  the  illegal  Winning,  and  therefore  'tis  within  the 
Statute.'  becaufe,  tho1  'tis  in  the  Nature  of  a  new  Contract,  yet  'tis  for  the  Security  of  the  Pay- 
ment of  that  Money;  befides,  the  Plaintiff  was  privy  to  the  firft  Wrong,  for  he  was  the  Winner; 
but  if  he  had  affigned  the  Bill  for  a  valuable  Confideration  to  a  Stranger,  it  had  not  been  within 
the  Statute,  becaufe  the  Affignee  had  not  been  privy  to  the  Wrong.     1  Salk.  344.  Hujjey  verfus 

10.  Adjudged,  that  if  W.  R-  l°fe  100/.  to  one,  and  100/.  to  another,  upon  Tick,  'tis  not 
within  the  Statute,  becaufe  'tis  a  feveral  Contract  ;  fo  if  he  lofe  200  /.  in  Ready  Money,  and  1 00  /. 
more,  for  which  he  gives  a  Note,  'tis  good,  but  not  for  more.  1  Salk.  345.  In  the  Cafe  of  Dan- 
gers verfus  I'hiftleworth. 

11.  Affumpfit  for  40/.  the  Defendant  pleaded,  it  was  for  Money  won  at  Play,  and  that  at  the 
*  5  Mod.  Tame  Sitting,  he  loft  alfo  to  IV.  R.  66 1,  and  upon  Demurrer  to  this  Plea  the  Plaintiff  had  Judg- 
351.  '  ment,  becaufe  lofing  more  than  100  /.  *  to  feveral  Perfons  at  one  Sitting,  is  not  within  the  Statute, 
Stanhope  unlef,  they  are  Partners  in  the  Stakes,  for  then,  as  to  the  Chance  of  the  Game,  they  are  but  one 
•.Smith.    perr-on  in  Law-     x  salk.  345.  Dick/on  verfus  Pawlett. 

o.  re 
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UPON  Complaint  of  the  Sheriff  of  Torkfhire  to  the  Queen  and  Council,  thcfe  Points  were 
referred  to  the  Judges  for  their  Opinion  : 

(1.)  Since  the  Affifes  had  been  ufually  kept  in  York-Cafile,  and  the  Queen  had  granted  the 
Keeping  of  the  Caftle,  and  the  Herbage  there,  to  another,  if  the  Affifes  might  be  ftill  kept  there, 
againft  the  Will  of  the  Patentee. 

(2.)  If  the  Queen  grant  the  Cuftody  of  all  Perfons  taken  in  Torkjhire,  and  to  be  kept  in  the  Ca- 
ftle by  the  Patentee,  whether  he  may  have  the  Cuftody  of  them  who  are  taken  by  the  Sheriff. 

(3.)  Tf  the  Common  Gaol  of  that  County,  Time  out  of  Mind,  had  been  in  Part  of  the  Caftle, 
if  the  Patentee  could  hinder  the  Sheriff  to  have  the  ufual  Place  for  the  common  Gaol  and  Keep- 
ing the  Prifoners. 

To  the  firft,  their  Opinion  was,  that  the  Affifes  might  ftill  be  held  in  the  Caftle,  as  ufual,  be- 
caufe 'tis  for  the  Service  of  the  Queen  in  Execution  of  Juftice ;  and  the  Common  Law,  together 
with  their  Commiffion,  gives  the  Judges  Power  to  appoint  where  the  Affifes  fhall  be  held. 

To  the  Second,  the  Keeper  of  the  Caftle  may  not  have  the  Cuftody  of  thofe  Prifoners  who  are 
taken  by  the  Sheriff  alone,  for  he  is  the  proper  Officer  to  the  Court  out  of  which  the  Procefs  iffues, 
and  chargeable  to  the  Plaintiff,  if  he  efcapes. 

To  the  Third,  the  Patentee  cannot  hinder  the  Sheriff  to  have  the  ufual  Place  for  the  Common 
Gaol.    See  the  Statutes  14  R.  3.  c.  10.  and  19  H.  7.  c.  10.    1  And.  345. 


<@atoeltmi&. 


(A) 

I.  «■ — "^^  ONEE  in  Tail  of  Gavelkind  Lands  had  IfTue  four  Sons;   adjudged,  that  all  fhall 

^     inherit ;  but  if  a  Leafe  for  Life  is  made  of  Gavelkind,    Remainder  to  the  right 

I  M     Heirs  of  B.  G.  who  hath  lffue  four  Sons,  in  this  Cafe  the  eldeft  Son  fhall  inherit 

Sk     -^r       the  Remainder,  becaufe,  in  Cafe  of  Purchafe,    there  can  be  but  one  right  Heir. 

I  Rep.  103,  in  Shelley's  Cafe. 

2.  The  Cuftom  of  Gavelkind  is  not  altered,  tho  a  Fine  be  levied  of  the  Lands  at  Common 
Law,  becaufe  'tis  a  Cuftom  annexed  to  the  Land,  and  always  runs  with  it;  but  'tis  otherwife  of 
Lands  in  Antient  Demefne.     6  E.  6.  Dyer  72. 

3.  Gavelkind,  &c.  was  devifed  to  the  Husband  and  Wife  for  Life,  Remainder  to  the  next  Heir 
Male  of  their  Bodies  lawfully  begotten,  for  ever;  they  had  three  Sons;  adjudged,  that  the  eldeft 
Son  fhould  not  have  the  Whole.    4  Mar.  Dyer  133. 

1  4-  A 
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4.  A  Cuftom  continued  Time  out  of  Mind,   cannot  be  interrupted  by  the  bare  Alienation  of 
the   Tenure  j  and  therefore,   if  Gavelkind   Lands   come   to  the  Crown,  and  are    re»rantcd  to 
B.  G.  tenendum  in  Capite,  &c.  the  Land  fliall  defcend  to  all  the  Heirs  Males,  as  Gavelkind.    4  &  % 
Mar.  Dallifons  Rep. 

5.  Neither  can  Unity  of  Poffeflion  in  the  Lord  of  the  Manor,  alter  the  Nature  of  Gavelkind  • 
and  if  the  King  purchafe  it  and  regrant  it,  'tis  ftill  Gavelkind,  and  partable  amongfi  the  Heirs 
Males.     7  Eliz,.  Dyer. 

6.  In  Dower  for  the  third  Part  of  the  Lands,  &c.  the  Tenant  pleaded,  that  the  Lands  were 
Gavelkind,  and  that  by  the  Cujiom  (he  ought  to  demand  Dower  of  a  Moiety  ;  adjudged,  that 
fhe  might  have  her  Election  to  demand  her  Dower  at  Common  Law,  or  by  the  Cuftom  ;  the'  the 
Pronotaries  were  of  another  Opinion.  Mich.  30  Eliz,.  1  Leon.  62.  Hill.  $o  Eliz*  i'lfM.p\ 
16  Eliz,.Gellibrand  verfus  Hunt,  contra.     Gold/.  108. 

7.  In  Kent  there  is  a  Cuftom,  that  the  Widow  fliall  be  endowed  of  a  Moiety  of  Gavelkind 
Lands,  and  that  fhe  fliall  loofe  that  Dower  if  fhe  marry  a  fecond  Husband ;  a  Widow  brought 
Dower  for  a  third  Part  of  the  Lands  of  which  her  Husband  died  feifed,  &c.  the  Tenant  pleaded, 
that  flie  was  dow'ble  by  Cuftom  of  a  Moiety  of  the  Gavelkind,  and  not  of  the  third  Part  at  Com-' 
mon  Law,  and  this  was  adjudged  a  good  Plea,  and  that  flie  had  not  Election  to  have  the  one  or 
the  other.     Moor  260. 

8.  Gevelkind  Lands  in  Fee  holden  in  Soccage  may  be  devifed  by  the  Cuftom,  but  then  this  Cu- 
ftom muft  be  pleaded,  and  that  the  Lands  were  held  in  Socage  ;  for  tho"  the  Court  may  take  No- 
tice of  the  Cuftom  of  Gavelkind  in  Kent  generally,  without  pleading  it,  yet  they  cannot  judi- 
cially take  Notice  of  this  Special  Cuftom  of  devifing  it,  or  that  the  Lauds  are  holden  in  So'caget 
without  pleading  it  facially.     Cro.Car.465,  511.  Launder  verfus  Brooks.     Poftea  10. 

9.  In  Launder  and  Brooks  s  Cafe  before-mentioned,  the  Queftion  was,  whether  before  the  Sta- 
tute 32  H.  8.  which  enables  Men  generally  to  difpofe  their  Eftates  by  Will,  there  was  any  Cuftom 

in  the  County  of  Kent  to  fupport  a  *Devifeof  Gavelkind  Lands,  tho'  held  in  Socage;  and  it  *  Port.  pi. 

Was  infifted,  that  there    was  fuch  a  Cuftom;  for  Fitzjterbert  in 'his  Natura    Brevium    tells  us,  14-5. P. 

that  the    Writ  Ex  gravi   querela  lies  where  a  Man  feifed    of    Lands,  &c.  in  Gavelkind,  which 

Tim?  out  of  Mind  have  been  devifable  by  Will,  and  accordingly  he  having  devifed  the  fame,  and 

afterwards  the  Devifee  is  diffeifed,  he  fhall  have  this  Writ  to  compel  the  Execution  of  fuch  De- 

vife  ;  and  Mr.  Lambard,  'in   his   Perambulation  of  Kent,  tells  us,  that  Lands  held  in  Gavelkind 

may  be  given  or  fold  ;  where  by  the  Word  Given  he  muft  intend  by  Will,  and  by  the  Word  Sold, 

he  muft  mean  by  Deed ;  and  many  Wills  were  produced  out  of  the  Regifter's  Office  of  Canterbury 

and  Roehefter,  to  prove  that  Gavelkind  Lands  were  devifed  in  the  refpective  Reigns  of  H.  6.   Ed. 

4.  and  H.  7   and  forrie  Verdicts  were  likewife  produced,   by  which  fuch  Cuftom  was  found  ;  and 

an  antient  Precedent  was  fhewn  out  of  Mr.  Lumbar  d\  Book,  which  proves,  that  there  was  a  Will 

of  Gavelkind  Lands  before  the  Conqueft  ;  and  upon  a  full  Evidence.  Anno   13  Car.  1.  there  was 

another  Verdict  for  the   Cuftom  ;  and  fo  it  was  adjudged  in  the  prefent  Cafe. 

10.  the  Court  cannot  judicially  take  Notice  of  the  Cuftom  of  Gavelkind,  without  pleadin^it; 
therefore  it  muft  be  fet  forth  in  the  Declaration;  'tis  the  exprefs  Text  of  Littleton,  Sett.  265.  and 
my  Lord  Coke  commends  him  for  faying,  that  this  Cuftom  muft  be  pleaded.  1  Lutvi.  236.  Humfrey 
verfus   Bathurft.     Antea  pi.  8.  contra. 

11.  In  Ejectment  for  Lands  in  Kent)  the  fole  Queftion  was,  whether  thefe  Lands,  being  Ga- 
velkind, were  devifable  by  Cuftom,  or  not ;  it  was  agreed  on  all  Sides,  that  if  Lands  are  alfedged 
to  be  in  Kent,  it  fhall  be  intended,  that  they  are  Gavelkind,  if  the  contrary  doth  not  appear;  and 
it  was  infifted  for  the  Defendant,  that  Gavelkind  Lands  are  devifable  by  Cuftom  ;  and  a  Will  was 
mentioned  of  fuch  Lands  made  by  Husband  and  Wife  in  the  Reign  of  King  Edgar,  which  is  fet 
forth  in  Lambert ;  and  they  produced  fix  Verdicts  for  the  Defendant,  one  of  which  was  between 
Lander  and  Brooks,  antea  pi.  8,  9.  But  on  the  other  Side,  it  was  argued,  that  there  were  al- 
ways Feoffments  made  to  the  Ufes  of  Wills,  and  fo  there  were  to  the  Ufes  of  thofe  Wills  in  thofe 
Cafes,  where  thofe  fix  Verdicts  were  given,  tho'  they  were  not  mentioned  in  the  Wills  them- 
felves;  and  accordingly  the  jury  found,  that  there  was  no  fuch  Cuftom.  2  Sid.  153.  Brown 
verfus  Brooks. 

12.  The  Action  was  brought  upon  a  Wager,  whether  the  Manor  of  Farningham  in  Kent  was  Sid.  77, 
devifable  by  Cuftom,  or  not;  and  the  Jury  found  a  Special  Verdict,   that  Anno  2  Ed.  6.  by  Act  I55> 

of  Parliament,  the  Lands  of  Sir  Henry  ljles  "were  enabled  to  be  as  at  Common  Law,  and  they  Hard' 7^' 
find,  that  Lands  in  Gavelkind  are  devifable  ;  and  the  Queftion  was,  whether  this  Statute  did  ^25. 
take  away  all  the  other  collateral  Qualities  of  Gavelkind;  as  the  Cuftom  of  devifing,  the  Endow- 
ments of  a  Moiety,  the  being  "Tenant  by  the  Curtefy  -without  Ijjue,  and  other  Cuftoms  incident  to 
Gavelkind,  as  well  as  the  Partibility  ;  and  adjudged,  that  it  did  not;  for  if  the  Parliament  had 
intended  to  take  away  more,  they  would  have  mentioned  them.  Raym.  59,  76.  Wifeman  verfus 
Cotton. 

13.  Adjudged,  that  a  Rent  granted  in  Fee  out  of  Gavelkind  Lands  fliall  defcend  to  all  the  Males  ,  ^r  j 
equally,  as  the  Land  itfelf  would  have  done  out  of  which  the    Rent  iffueth;   for  'tis  of  the  fame  97.  s.  C. 
Nature  with  the  Land  it  felf.     2  Lev.  87.  Randall  verfus   Whittle.     Randall  verfus  Roberts.  Noy  by  the 

I  ?.  S.P.  Name  of 

Randall 


14.  The  Father  having  Gavelkind  Lands,  had  three  Sons,  one  of  them  died,  leaving  Iflue  a  iyr"j^11 
Daughter  in  the  Life-time  of  his  Father;  it  was  ruled,  that  this  Daughter  fljall  inherit  the  Part  *''-'eD  lns' 
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Grants  of  the  King. 


of  her  Father  jure  reprafentationis,  and  yet  fhe  is  not  within  the  Words  of  the  Cuflom  ;  for  that  is 
that  it  fhall  be  divided  between  the  Heirs  Males;  but  tho'  fhe  is  no  Male,  yet  (he  is  the  Daugh- 
ter of  a  Male,  and  Heir  by  Reprefentation.     i  Salk.  243.    In  Clement  and  Scudamore's  Cafe. 


t^ants  of  tlje  %m$. 


Not  good.  (A) 

Where  the  King's  Grants  are  good.  (B) 
Grants   contrary  to  the  Statutes,  good, 
with  a  Non  obfiante.  (C) 


Grants,  &c>  how  they  muft:  be  pleaded. 

(D) 
What    pafleth    by    the    King's  Grants, 

what  not.  (E) 

How  they  muft  be  conftrued.  (F) 


1. 


I 


(A) 

$ot  goot), 

T  was  prohibited  by  feveral  Ads  of  Parliament,  that  the  Office  of  the  Alnager  fhould 
be  granted  without  a  Warrant  from  the  Lord  Treafurer,  certified  to  the  Court  of  Chan- 
cery ;  Queen  Mary  granted  the  faid  Office  ex  certa  fcientia,  &c.  to  B.  G.  for  twenty- 
one  Years,  without  any  fuch  Warrant ;  adjudged,  that  the  Grant  was  void,  there  being 

no  non  obfiante  to  any  Statute  ;  and  fo  it  had,  if  there  had  been  a  non  obfiante  in  the  Grant.    Mhb. 

14  Eliz,.  Dyer  303. 

2.  Queen  Mary  being  feifed  in  the  Right  of  her  Crown,  of  a  Manor  to  which  an  Advowfon 
was  appendant  ;  and  the  Church  being  then  void,  fhe  ex  certa  fcientia  granted  the  Manor  &  om- 
nes  advocationes  eidem  Manerio  fpetlan,  &c.  but  not  mentioning  the  prefent  Avoidance  which  was 
at  that  very  Time  when  the  Grant  was  made  ;  therefore  it  was  adjudged,  that  the  next  Pre- 
fentation  did  not  pafs  by  fuch  a  Grant.     Pafcb.  13  Eliz,.  Dyer  300. 

3.  The  King  made  a  Leafe  of  Richmond,  &c.  with  all  Deodands  which  fhould  happen  with- 
in that  Place ;  and  afterwards  he  granted  All  Deodands  generally  to  Dr.  Cox,  the  Lord  Almo- 
ner ;  the  firft  Leafe  expired,  and  then  the  King  made  a  new  Leafe  to  the  firft  Leffee,  as  before; 
it  was  refolved,  that  he  fhould  have  the  Deodands,  and  not  the  Lord  Almoner;  for  the  Grant 
to  him  was  void,  becaufe  the  Leafe  for  Years,  which  was  then  in  Being,  was  not  recited  in  the 
Grant  to  him.     Mich.  6  Ed.  6.  Dyer  77. 

4.  Queen  Mary,  in  a  Grant  by  her  made  of  the  Cuftody  of  a  Caftle  to  one  B.  G.  recited  a 
Surrender  to  her  made  of  a  former  Grant  thereof,  dated  Anno  32  H.  8.  when  in  Truth  ic  was 
dated  Anno  33  H.  8.  afterwards  Queen  Elizabeth,  ex  ffeciali  gratia,  granted  the  faid  Office  to 
R.  W.  adjudged,  that  by  Reafon  of  this  Mifrecital  of  the  Date,  the  Grant  to  B.  G.  was  void, 
notwithftanding  the  Aft  34  H.  8.  and  other  Ads  of  Mifrecital.  Kemp  verfus  MackwilliamS. 
Dyer  195.     1  Rep.  in  the  Cafe  of  Alton  Woods.  S.  P. 

5.  One  who  had  only  a  Leafe  of  Lands  for  fixty  Years,  made  a  Leafe  of  the  fame  Lands  for 
eighty  Years,  the  Reverfion  being  in  the  Crown  ;  the  firft  Term  for  fixty  Years  expired  ;  then 
he  who  had  the  Term  for  eighty  Years,  of  which  fixty  Years  was  expired,  as  aforefaid,  per- 
ceiving he  had  no  Title  to  hold  it  longer,  furrendered  the  Term  of  eighty  Years  to  the  Queen, 
to  the  Intent  fhe  fhould  make  a  new  Leafe  to  him  for  twenty  Years,  which  fhe  did,  and  in  her 
Grant,  fhe  recited  the  Leafe  for  eighty  Years  ;  and  that  in  Consideration  of  a  Surrender  thereof,  fhe 
ex  certa  fcientia,  &c.  demifed  the  fame  for  twenty  Years;  adjudged,  that  it  was  void,  becaufe 
nothing  was  furrendered,  but  only  in  Shew  and  Appearance.  2  Cro.  297.  Barwick  verfus  Gibfon. 
S.  P.     Trin.  1 8  Eliz,.  Dyer  3  j  2. 

6.  H.  8.  being  feifed  of  a  Grange,  called  S.  in  the  Parifh  of  B.  in  the  County  of  B.  to  which  fe- 
veral Lands  did  appertain,  as  well  in  that  as  another  Parifb,  granted  the  fame,  with  the  Appurte- 
nances in  the  Parifh  of  B.  and  all  other  his  Lands  in  the  faid  Parifh,  not  mentioning  the  other 
Parifh;  adjudged,  that  nothing  paffed  in  that  other  Parifh  ;  for  the  Statute  38  H.  8.  cap.  21.  doth 
not  aid  no  naming.    Hill.  8.  Eliz,.  Dyer  248. 

7.  The  King  granted  Leave  to  one  to  export  Bell-Mettle,  non  obfiante  any  Statute  made  or  to 
be  made  ;  afterwards  it  was  enaded,  that  no  Perfon  fhould  export  Bell-Mettle  under  a  Penalty  ; 
adjudged  this  was  a  Revocation  of  the  Grant,  becaufe  the  Grantee  is  virtually  a  Party  to 
the  Ad,  and  the  King  cannot  difpenfe  with  a  Penal  Law  hereafter  to  be  made ;  for  if  he 
grant,  that  fuch  a  Perfon  fhall  be  difcharged  of  all  Taxes  granted  or  to  be  granted,  'tis  void.  H.  33 
H.  8.  Dyer  52. 

3  8.  The 


Grants  of  the  King.  897 


8.  The  Aft  4  H.  j.  cap.  9.  prohibits  the  Importation  of  Gafcoigne  Wine,  but  only  in  Englijh 
Ships,  and  by  Englifh  Mariners,  under  Pain  of  Forfeiture,  &c.  afterwards  the  King  by  Letters 
Patents  to  G.  D.  granted,  that  he  might  import  600  Tun  of  that  Wine  in  any  Ship,  non  obfiante 
the  Statute  ;  and  upon  an  Information  brought  in  the  Exxhequer  againft  the  Affignee  of  the  Pa- 
tentee, he  pleaded  the  King's  Grant  without  a  profert  hie  in  Curia  Literas  Patentes  ;  adjudged 
for  that,  Reafon  the  Plea  was  ill ;  but  as  to  the  Matter  in  Law,  whether  the  Grant  was  good  or 
not,  the   Court   doubted.     Mich.  34//.  8.  Dyer  54. 

9.  The  Queen  feifed  of  a  Reftory  appropriate,  granted  Advocationem  Ecclefia,  &c.  adjudged, 
that  the  Advowfon  did  not  pafs ;  for  by  the  Appropriation  the  Advowfon  was  gone,  and  not 
in  Being,  and  this  Grant  is  not  helped  by  the  Statute  4  &  5  Mar.  of  Confirmation  of  the  King's 
Grants,  for  that  helps  only  Mifrecitals,  Mifnaming  or  Mijlaking  ;  but  here  is  no  fuch  Thing  in 
Being  as  is  pretended  to  pafs  by  this   Grant.     2  Leon.   80.  The  Qiieen  verfus  Lord  LumUy. 

10.  The  Queen  leafed  Lands,  and  afterwards  fhe  granted  the  Reverfion  to  B.  G.  but  mifre- 
cited  the  Name  of  the  Tenant  j  then  file  made  a  new  Grant  to  another,  in  which  the  Name  of 
the  Tenant  was  truly  recited ;  and  after  that  the  Statute  18  Eliz,.  of  Patents  was  made  j  ad- 
judged it  fhall  not  revive  the  firft  Grant,  becaufe  it  was  defeated  before  the  Statute  was  made.  Cro. 
Eliz,.  808.  Child  verfus  Lawts. 

11.  The  Queen  being  feifed  of  the  Advowfon  of  the  Vicarage  of  R.  granted  the  Vicarage  to  B. 
G.  adjudged,  it  did  not  pafs  ;  for  by  her  Grant  nothing  paffes  but  what  fhe  intended  to  pafs,  and 
the  Vicarage  is  one  Thing  and  the  Advowfon  another,  and  every  Thing  muft  pafs  by  its  proper 
Name.     Mich.  32  Eliz,.  163. 

12.  King  H.  7.  was  feifed  of  the  Manors  of  Ryton  and  Coudor  in  Shropshire,  and  he  granted 
totum  illud  Manerium  (in  the  lingular  Number)  of  Ryton  and  Condor,  &c.  here  the  King  was 
deceived  in  his  Grant,  taking  them  both  to  be  but  one  Manor,  when  they  were  diftinft  Manors; 
fo  where  Queen  Elizabeth  being  feifed  of  the  Manors  of  Sapperton  and  Millburn  in  Lincolnjhire, 
granted  to  him  illud  Manerium  de  Millbourn  cum  Sapperton  ;  this  was  adjudged  void  for  the 
fame  Reafon,  tho'  both  thefe  Grants  were  made  ex  certa  fcientia,  &c.  and  yet  in  the  Cafe  of  a 
Common  Perfon,  fuch  Grants  had  been  good.     See  5  Rep.  94.  Barwick*s  Cafe. 

13.  The  Chief  Jufiice  of  the  Common  Pleas  being  dead,  Q-ieen  Mary,  during  the  Vacancy, 
granted  the  Office  of  Exigenter  of  London  to  B.  G.  adjudged,  that  the  Grant  was  void,  becaufe 
the  Office  was  incident  to  the  Place  of  the  Chief  Juftice  of  that  Court.  Dyer  175.  Scrogg's 
Cafe. 

14.  The  Queen  granted  the  Office  of  Clerk  of  the  County-Court  to  oite  Mitton  for  Life  ;  ad- 
judged, that  the  Grant  was  void,  becaufe  the  County-Court,  and  the  entring  I  roceedings  there, 
are  incident  to  the  Office  of  the  Sheriff';  and  when  the  Queen  appoints  a  Sheriff,  who  is  an  an- 
tient  Officer,  file  may  determine  his  whole  Office  at  her  Pleafure ;  but  fhe  cannot  abridge  him 
of  any  Part,  becaufe  'tis  an  entire  Office,  and  it  would  be  very  inconvenient,  that  the  Grantee 
fhould  have  the  Cuftody  of  the  Rolls,  and  the  Sheriff  fhould  be  refponfible  for  them.  4  Rep.  33. 
Mitton  s  Cafe. 

15.  The  Queen  feifed  of  a  great  Wafte,  called  Ruddlefdown,  in  the  Parifh  of  Chipnam,  granted 
a  Moiety  of  a  Yard-Land  in  the  faid  Wafte  to  the  Mayor  and  Burgeffes  of  Chipnam  •  adjudged, 
that  the  Grant  was  void  for  the  Incertainty  in  what  Part  of  the  Wafte  they  fhould  have  this 
Moiety,  it  being  neither  bounded,  nor  any  wife  defcribed.  1  Leon.  30.  Sir  Walter  Hungerford's 
Cafe. 

i<5.  the  Queen  granted  to  Darcy  the  fole  Making  of  Playing  Cards,  and  the  fole  Importation 
thereof  for  twenty-one  Years,  and  prohibited  all  other  Perfons,  &c.  adjudged,  that  the  Grant 
was  void,  becaufe  it  was  a  Monopoly,  and  againft  the  Intereft  and  Liberty  of  her  Subjects. 
11    Rep.   87.  Darcy'sCstCe.     Moor  671.  S.  C.  By  the  Name   of  Allen  verfus  Darcy. 

17.  A  Man  was  difleifed,  and  afterwards  attainted,  fo  that  a  Right  to  his  Lands  came  to  the 
King  by  the  Attainder,  who  after  the  Death  of  the  Diffeifor  ex  gratia  fpeciali,  certa  fcientia  & 
merit  motu,  granted  all  the  faid  Lands,  Tenements,  Rights  and  Hereditaments,  which  he  had  by 
the  Attainder  of  the  Diffeifee;  adjudged,  that  a  bare  Right  did  not  pafs  by  thefe  general  Words, 
but  that  there  ought  to  have  been  a  fpecial  Recital  of  it  by  exprefs  Words.  3  Rep.  in  Marquefs 
of  Wintoa's  Cafe.     8  Eliz,.  Cromer 's  Cafe.  S.  P. 

18.  The  Prior  of  W.  being  feifed  of  the  Rttlory  of  L.  leafed  the  Tithe  Corn  and  Hay  only, 
for  Years,  rendring /owr  Pounds  Rent  ;  the  Priory  being  veiled  in  the  Queen  by  the  Statute  of 
DifTolution,  &c.  flie  Anno  37  of  her  Reign,  leafed  the  Retlory,  and  all  the  Glebe,  with  the 
Appurtenances  ufually  let  with  the  fame  heretofore,  under  the  yearly  Rent  of  3 /.  16  s.  8  d.  to 
hold  the  PremifTes  under  the  faid  yearly  Rent  of  3  /.  i<  s.  8  d,  adjudged,  that  the  Leafe  made 
by  the  Queen  was  void,  becaufe  it  was  made  without  any  Confideration  •  for  it  fhall  be  intend- 
ed, that  her  Meaning  was  to  leafe  no  more  than  what  the  Prior  had  leafed  before,  and  to  have 
the  fame  Rent  which  he  had  :  Now  the  Prior  leafed  only  the  Tithe  Corn  and  Hay,  but  the 
Queen  the  whole  Redory ;  and  the  Prior  had  4  /.  per  Annum  for  Part,  when  the  Queen  had 
but  3  /.  \6  s.  8  d.  for  the  Whole;  fo  that  'tis  plain  fhe  -was  deceived  in  her  Grant  ■  and  fo  it 
was  adjudged,     Telv.  43.  Chambers  verfus  Mafon. 

19.  The  King  feifed  of  a  Manor  in  the  Right  of  his  Crown,  ex  fpeciali  gratia,  granted  to  B. 
G.  duas  illas  peceas  terra,   called  N.  and  M.  lying  in  W.  now  or  late  in  the  Tenure  of  R.  W. 

&c.  all  which  were  *  a  nobis  concelata  &  detent  a  :  And  it  was  found  by  Verdicf,  that  the  Ma-  *2  And. 
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nor  was,  not  concealed  or  detained  from  the  King,  but  that  it  was  in  onere  &  cumputo  ;  the 
Rents  indeed  of  the  faid  two  Parcels  of  Lands  were  not  paid  to  him  ;  it  was  adjudged,  that  tho' 
the  Grant  was  ex  certa  fcientia,  and  tho'  it  was  certain  both  in  Refpect  to  the  Place  where  the 
Lands  granted  did  lie,  and  alfo  in  Refpeft  to  the  Tenure  or  Occupation,  yet  it  was  ftill  made 
upon  a  falfe  Suggeflion  of  the  Party,  that  the  Manor  was  concealed  from  the  King,  when  in 
Truih  it  was  not  ;  and  therefore  the  Grant  was  void,  and  the  Words  ex  gratia  fpeciali,  certa 
fcientia,  &  mero  motu,  fhall  not  help  in  fuch  Cafe  ;  for  tho'  the  firft  imports  that  Grace  and 
Favour  which  the  King  hath  for  the  Grantee,  and  the  next  importeth  the  Knowledge  which  he 
hath  of  the  Thing  granted,  which  muft  be  intended  of,-the  Truth,  for  that  is  the  proper  Ob- 
ject of  Knowledge,  and  the  laft  Words  import  the  Bounty  and  Liberality  of  the  King  •  yet  all  thefe 
Words  are  of  no  Manner  of  Effect,  when  the  Grant  is  obtained  upon  a  falfe  Suggeflion.  10  Rep. 
too.  Legate's  Cafe. 

20.  An  Incumbent  was  deprived  for  not  reading  the  39  Articles,  but  no  Notice  of  it  was 
given  to  the  Patron  by  the  Ordinary,  and  without  fuch  Special  Notice,  no  Lapfe  can  incur;  and 
yet  the  Queen  prcfented  ratione  Lapfus j  adjudged,  that  her  Prefentation  was  void,  becaufe  flie 
was  deceived  in  her  Title.     6  Rep.  29.  in  Greens  Cafe. 

21.  King  James,  Anno  9  of  his  Reign,  granted  to  B.G.  fo  many  Debts,  Duties,  Arrearages 
and  Sums  of  Money  being  on  Record  in  any  of  his  Courts  from  the  laft  Year  of  H.  8.  to  the 
jqth  of  Queen  Elizabeth,  as  fhall  amount  to  1000  /.  adjudged  this  Grant  was  void  for  the  Incer- 
tainty  of  what  was  granted ;  for  the  Words,  Debts,  Duties  and  Sums  of  Money,  import  no- 
thing in  certain  ;  then  the  Word  Arrearages,  there  is  nothing  to  explain  what  fhall  pafs  by  that 
Word,  as  whether  the  King  intended  Arrears  of  Rents,  Reliefs,  Tenths,  or  any  other  annual 
Payments  due  to  him  ;  for  without  fuch  Explanation,  the  Arrears  of  thofe  Things  fhall  not  pafs. 
1  2  Rep.  S6.  Stockdale's  Cafe. 

22.  The  Queen  feifed  of  the  Manor  of  Gafcoine,  and  of  a  Grange  called  Gafoine  Grange,  in 

D.  granted  all  her  Lands  and  Tenements  in  D.  to  the   Grantee  ;  adjudged,  that  the   Manor  did 

not  pafs.     Godb.  1 3  6.  Giles  verfus  Neivton. 
„    .  23.  The  Queen  granted  to   Pel/mm,  that  he  (hou'd  not  be  Bailiff",  Conftable,  or  other  *  Officer 

-'- *  S.Cp"'  or   Minifter,  licet  eligatur  ;    adjudged,    that    this   Grant  fhall  not  difcharge  him,  if  the  Queen 

make  him  Sheriff,  for  the  Word  Officer  in  the  Patent,  fhall  not  extend  to  Royal  Offices.     Godb.  21. 

Pelhams  Cafe. 

24.  In  the  Exchequer  the  Cafe  upon  the  Pleadings  was,  ff.  Information  of  Intrufion,  &c.  the 
Defendant  pleaded,  that  he  had  a  Leafe  of  the  Manor  for  twenty-one  Years,  which  he  furren- 
dered  to  the  Queen,  and  in  Confideration  thereof,  file  granted  to  him  the  Manor,  &c.  habendum 
a  die  conftlionis  of  the  Patent,  during  the  Life  of  IV.  R.  and  averred,  that  he  was  living  ;  the 
Attorney  General  replied,  that  after  the  Leafe  of  twenty-one  Years  was  granted  to  the  Defen- 
dant, he  granted  all  his  Intereft  in  a  Cottage,  Parcel  of  the  Manor,  to  J.  J.  and  afterwards  the 
Queen  in  Confideration  of  the  Surrender  of  his  Leafe  of  the  Manor,  &c.  made  a  Grant  thereof 
to  him  per  attter  vie,  and  averred,  that  the  Leflee  per  auter  vie  was  dead  ;  and  upon  Demurrer 
one  Queftion  was,  whether  the  Grant  made  by  the  Queen  was  good ;  becaufe  it  was  in  Con- 
fideration of  the  Surrender  of  the  Leafe  for  twenty-one  Years,  of  the  Manor,  when  Part  thereof 
did  not  pafs  by  the  Surrender,  becaufe  the  Cottage,  which  was  Parcel  of  the  Manor,  was  before 
that  Time  granted  to  J.  J.  and  adjudged,  that  the  Queen's  Grant  was  void,  becaufe  fhe  was  de- 
ceived in  the  Confideration.     Moor  393.   Berwick's  Cafe. 

25.  King  H.  8.  being  Tenant  in  Tail  of  the  Manor  of  Abbotefly,  granted  it  to  his  Servant  Wal- 
ter iVeljh,  and  to  Elizabeth  his  Wife,  and  to  the  Heirs  of  the  Body  of  the  faid  Walter,  and  in 
the  Patent  it  was  recited,  that  the  King  was  feifed  of  the  faid  Manor  in  Fee  ;  and  upon  De- 
murrer it  was  infifled,  that  this  Grant  was  void,  or  if  not,  it  was  good  only  during  the  Life  of 
the  King;  becaufe  he  having  only  an  Eflate-Tail  himfelf,  could  grant  only  for  his  own  Life  ;  for 
lie  could  not  grant  a  greater  Eftate  than  he  had  ;  fo  that  being  Non  informatus,  or  mifinf^rma- 
tus  of  his  Eftate,  he  was  deceived  in  granting  it.     Mo  or  413.  Weljh's  Cafe. 

'  20.  Scire  facias  by  the  Queen  to  repeal  a  Patent  granted  to  Cotton  and  his  Wife,  Anno  25  of 
her  Reign,  reciting,  that  H.  and  G.  were  bound  in  a  Bond  of  1000  Marks  to  the  Queen,  which 
■was  forfeited ;  reciting  alfo,  that  the  Queen  by  Patent,  Anno  33  of  her  Reign,  had  granted  to 
Cotton  and  his  Wife,  the  faid  Bond,  and  1000  Marks  fo  forfeited ;  reciting  alfo,  that  Cotton,  in 
the  Name  of  the  Queen,  had  recovered  judgment  in  the  Exchequer,  and  that  fhe  fhould  have 
Execution  for  the  faid  1000  Marks,  and  to  the  Intent  that  Cotton  might  have  the  faid  Bond, 
the  Queen,  by  the  faid  Patent  Anno  35  of  her  Reign,  reciting  the  Judgment  obtained  in  the 
Exchequer,  ex  cwta  fcientia  &  mero  motu,  granted  him  the  faid  Bond,  and  the  1000  Marks, 
and/?//  the  Benefit  and  Advantage  of the  J aid  Judgment,  &c.  in  which  Grant  the  Queen  was 
deceived,  becaufe  the  Judgment  was  for  nd.  Cojls  and  1  2  d.  Damages,  as  well  as  for  the  1003 
Marks  ;  and  the  Grant  of  all  the  Benefit  of  the  Judgment,  extends  as  well  to  the  Damages  and 
Colts  as  to  the  1000  Marks;  and  the  Recital,  that  fhe  had  obtained  Judgment  for  1000  Marks, 
was  not  the  whole  Truth,  becaufe  it  was  for  more,  (viz..)  The  Damages  and  Cofts.  Moor  ^S. 
"The  Qtieen  verfus  Cotton. 

27.  Queen  Elizabeth,  Anno  19  of  her  Reign,  granted  the  Office  of  Clerk  of  the  Council  of 

the  Marches  of  Wales,  for  Life,  and  by  another  Grant  Anno  2j  of  her  Reign,  fhe  granted  to  the 

■fame  Perfon  of  the   Office  of   Secretary    there;  King    James  Anno  i,  without   reciting  thefe 
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former  Grants  made  as  aforefaid,  granted  the  fame  Offices  to  the  fame  Perfon,  (viz.)  to  the 
Queen's  Patentee  for  Life;  adjudged,  that  this  Grant  was  void,  becaufe  it  did  not  recite  the  for- 
mer Grants  of  the  Queen,  and  there  was  no  Ob  ft  ante  to  thefe  Grants ;  afterwards  King  James, 
Anno  9  of  his  Reign,  by  another  Grant,  reciting  that  which  was  made  by  him,  Anno  i,  grant- 
ed thefe  Offices  to  B.  G.  for  Life,  when  ever  they  fhould  be  void  by  the  Death,  Surrender,  or 
Forfeiture  of  the  Queen's  Patentee;  adjudged  likewife  that  this  Grant  was  void,  becaufe  it  reci- 
ted that  of  1  Jac.  as  good,  when  ir  was  void,-  afterwards,  by  another  Grant,  Anno  14,  reciting 
both  the  void  Grants  made  by  himfelf,  but  omitting  the  good  Grants  made  by  the  Queen,  he 
granted  the  faid  Offices  to  two  more  for  their  Lives,  after  the  Death,  Forfeiture,  or  Surrender  of 
the  Queen's  Patentee,  who  was  ftill  living,  and  of  B.  G.  non  obftante  maU  recitando,  &c.  ad- 
judged, that  this  Grant  was  void,  becaufe  it  recited  thofe  Grants  which  were  void,  and  omitted 
thole  which  were  good;  and  that  fuch  falfe  Recitals,  or  falfe  Suggeftions  fliall  not  be  helped  by 
the  Non  obftante  in  the  laft  Grant.     Cro.  Car.  143.  Lord  Brook  verfus  Lord  Goring. 

28.  The  King  granted  a  Parkerfhip  to  T.  S.  with  an  annual  Fee  of  3  /.  &c.  and  afterwards 
he  fold  the  Park,  and  difpofed  all  the  Deer  to  another;  adjudged,  that  by  the  Difparking,  the 
Office  of  Keeper  was  gone,  but  that  the  yearly  Fee  ftill  continued.  Button  8o\  Howard  Sir 
Charles. 

29.  King  Ed.  6.  by  his  Letters  Patents  ex  certa  fcientia  &  mero  motu  granted  to  one  Ciouch, 
Omnes  terras  dominicales  Manern  de  Mallow,  adjudged,  that  the  Copyhold  Lands  did  not  pafs, 
and  yet  they  are  in  Law  Parcel  of  the  Demefhes  of  the  Manor.     Bridgm.  14. 

30.  Indictment  for  a  Battery  at  Canterbury,  it  being  to  be  tried  at  Bar,  a  Venire  facias  was  a-  1  Lev. 
warded  to  the  Sheriffs  of  Canterbury  to  return  a  Jury,  and  thereupon  a  Diftriugai,  in  which  the  *59- 
She  iff  returned,  that  Canterbury  was  an  antient  City  and  County,  and  that  the  King  had  granted  Raym- 
them  a  Privilege  to  be  exempted  from  ferving  on  Juries  out  of  their  City,  excepting  only  in  Cafes  Hardr. 
of  Treafon  ;  adjudged,  that  the  King  might  grant  this  Privilege  to  One  or  Two,  but  fuch  a  Grant  389. 
to  a  whole  County  would  be  void,  becaufe  there  might  be  a  Failure  of  Juflice ;  but  by  the  Grant 

in  the  principal  Cafe,  thofe  of  Canterbury  are  not  exempted  from  ferving  on  Juries  in  B.  R.  with- 
out there  is  an  exprefs  Claufe  to  exempt  them  to  ferve  coram  ipfo  Rege.  Sid.  243.  The  King  ver- 
fus  Percivall.    Sid.  127.  S.  P. 

31.  In  a  Special  Verdict  in  an  Action  on  the  Cafe,  the  Jury  found,  that  King  Charles  II.  grant- 
ed to  the  Plaintiff  the  fole  Printing  of  Blank  Writs,  Bonds,  &c.  for  the  Space  of  thirty  Years; 
that  the  Defendant  was  a  Stationer,  and  that  the  Company  of  Stationers  had  conftantly,  for  the 

Space  of  forty  Years  laft  paft,  before  this  Grant,  printed  Blank  Bonds;  the  Queftion  was,  whe-  Se>  Cos- 
tlier this  Grant  was  good,  exclufive  of  all  others;  it  was  not  denied,  but  the  King  had  a  Preroga-  P*"?  _ 
tive  in  Printing,  and  that  this  was  confirmed  by  Ufage  ever  fince  *  Printing  was  invented;   but  ners'  ~t 
then  it  muft  be  in  fuch  Cafes  where  no  other  Perfon  whatfoever  can  claim  any   Property  in  it;  Seymour, 
'tis  true,  if  printing  Blank  Bonds  had  been  a  new  Invention,  the  Grant  might  have  been  good;  *  Sole 
but  'tis  found,    that  the  Company  of  Stationers  have  printed   fuch  Bonds  for  the  Space  of  "forty  Printing 
Years  before  this  Grant;  the  Court  inclined,  that  the  Patent  was  not  good.     3  Mod-  79.  Earl  °f  "jjf^ . 
Yarmouth  verfus  Darrell.  'tis  an  Art 

and  Skill  which  the  King  cannot  rejhain  ;  but  when  'tis  of  pullick  dncern,  then  the  Prerogative  may  interpefr. 

32.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that  in  the  Reign  of  H.  4.  there  was  a  Society 
of  Merchants-Adventurers  in  England,  and   that  Queen  Elizabeth  did  incorporate  them  by  that 
Name,  with  Privilege  to  trade  to  Holland,  Brabant,  Flanders,  &c.  prohibiting  all  others  not  free 
of  that  Company,  &c.  and  that  the  Defendant  not  being   free  of  the  Company,  did  trade  there 
without  their  Leave,  and  imported  Goods  ad  damnum,  &c.    the  Defendant  pleaded  the  Statute  of 
Ed.  3 .  'That  the  Seas  jhall  be  open  to  all  Merchants  to  pafs  with  their  Merchandize  whither  they 
pleafe  ;  and  upon  Demurrer  to  the  Plea,  the  Queftion  was,  whether  the  King  had  a  Prerogative 
to  reftrain  his  Subjects  from  trading  to  particular  Places;  the  Cafe  was  not  adjudged,  but  the  bet- 
ter Opinion  was,  that  fuch  a  Grant  is  void,  both  at  Common  Law,  and  by  feveral  Statutes;  fuch 
a  Grant  agrees  with  my  Lord  Coke's  Definition  of  a  Monopoly,  which  he  tells  us  is  an  Allowance 
by  the  King's  Grant  to  any  Perfon,  for  the  fole  Buying  or  Selling  any  Thing,  exclufive,  and  re- 
ftraining  all  others  of  that  Liberty  which  they  had  before;    'tis  againft  the  Statute,  which  gives  9  Ed.  3. 
Liberty  to  Merchants  to  buy  and  fell  without  Difturbance;    and  'tis  exprefly  againft  the  Statute  caJ^ 
21  Jac.  cap.  3.  which  declares  all  fuch  Letters  Patents  void;  the  Cafe  of  the  Eaft-India  Compa-  *        '3' 
ny  is  not  like  this,  becaufe  that  Patent  reftrained  the  Subject  from  trading  with  Infidels,  without  J5  Ed.  j. 
Leave ;    if  it  had  been  to  reftrain  them  from  Trading  with  Chriftians,  it  had  been  void.     3  Mod,  cjtp,  ?. 
ii6.  Merchant- Adventurers  verfus  Rebow. 

(B) 

Mfym  gooD. 

I.     A    Reftcry  to  which  an  Advowfon  of  a  Vicarage  was  appendant,    but  concealed,   came  to 
Z~V     the  Queen  by  the  Attainder  of  B.  G.   which  being  found  by  Office,  the  Queen,  for  a 
valuable  Confider3tion,  ex  certa  fcientia,  &c.  granted  the  Retlory  &  omnia  hureditamenta,   be-  ' 
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longing  to  the  fame,  not  mentioning  the  Advowfon  of  the  Vicarage  adeo  plene,  &c.  as  the  faid 
B.  G.  had  it ;  adjudged,  that  by  thefe  Words  the  Advowfon  of  the  Vicarage  did  pafs,  and  that 
the  Queen  was  not  deceived  in  her  Grant.     Pafcb.  1 8  Eliz.  Dyer  350. 

2.  The  King  was  feifed  of  the  Manor  of  Torrington,  in  which  there  was  a  Market  he!d  every 
Week  on  Saturday,  and  a  Fair  in  Vigilio  Fefli  &  crafiinu  Santli  Michaelis,  and  he  incorporated 
the  Town  of  Torrington,  and  ex  cert  a  Scientia  granted  to  them  to  have  a  Market  every  Saturday, 
and  two  Fairs  every  Year,  one  in  Vigilio  Fefli  &  craftino  SanEri  Michaelis,  and  the  other  on  the 
Feaft  of  St.  George  the  Martyr ;  adjudged,  that  this  Grant  was  void,  for  the  King  was  not  appri- 
fed  of  what  he  granted  ;  for  his  Intention  was,  ex  fpeciali  gratia  &  certa  ftientia  to  grant  a 
new  Fair  at  Michaelmas,  &c.  and  not  to  grant  that  Fair  which  they  had  before.  Dyer  276.  The 
Cafe  of  Torrington. 

3.  King  H.  8.  for  a  valuable  Confederation,  granted  ex  certa  Scientia,  &c.  all  thofe  Meffuages 
in  the  Tenures  of  B.  and  R.  and  lying  in  the  Parish  of  D.  when  in  Truth  they  did  not  lie  there, 
but  in  the  Parifh  of  S.  adjudged,  that  tho'  the  Meffuages  were  in  the  Tenure  of  B.  and  R.  yet  be- 
caufe  by  the  Grant  they  were  reftrained  to  a  particular  Place,  where  they  were  not,  for  that  Rea- 
fon  the  Grant  was  void.     2  Rep.  32.  Doddington's  Cafe. 

4.  The  Queen  granted  Lands  referving  a  Fee-Farm  Rent,  with  a  Condition  of  Re-entry  for 
Non-payment,  and  afterwards  the  Queen  granted  this  Rent  to  B.  G.  in  Fee  ;  the  Rent  was  be- 
hind ;  adjudged,  that  the  Queen  could  not  re-enter,  becaufe  that  would  be  to  defeat  her  own 
Grant,  which  would  be  an  apparent  Wrong  to  the  Grantee.     Cro.  Eliz.  69.  Cranmer's  Cafe. 

?.  The  Incumbent  of  a  Church  was  made  a  Bifhop,  and  the  Queen  granted,  that  he  fhould 
hold  his  Benefice  in  Commendam ;  adjudged,  the  Grant  was  good,  and  that  the  Queen  had  this 
Prerogative  at  Common  Law,  which  was  not  taken  away  by  any  Statute.  Cro.Eliz.  542.  Armi- 
ger  ver fus  Holland.    Moor  542.  S.  C. 

6.  So  where  the  Tenure  was  miftakcn,  and  the  Parijb  was  right,  the  Grant  was  held  void;  as 
for  Inftance,  the  Queen  being  feifed  of  the  Reftory  of  L.  had  a  Portion  of  Tithes  out  of  it,  and 
fhe  ex  certa  jcientia,  &c.  granted  omnem  ill  am  portionem  decimarum  in  D.  then  in  the  Occupa- 
tion of  B.  G.  and  that  the  faid  Grant  fhould  be  good  againft  her,  notwithftanding  male  nominan- 
do  vel  recitando  diElam  portionem,  &c.  yet  becaufe  thefe  Tithes  were  not  at  that  Time  in  the 
Occupation  of  B.  G.  the  Grant  was  held  void,  for  the  Pronoun  III  am  is  not  fatisfied  till  the  End  of 
the  Sentence,  and  fhall  refer  as  well  to  the  Tenure  and  Occupation  of  the  Portion  of  Tithes,  as  to 
the  Place  where  they  lie.     4  Rep.  35.  Bozoun's  Cafe. 

7.  King  H.q.  Anno  19  of  his  Reign,  granted  the  Manor  of  R.  to  JS.  G.  in  Tail;  and  by 
another,  reciting,  that  in  Confideration  of  the  Surrender  of  the  firit  Grant,  by  Force  whereof  he  is 

feifed  in  Fee,  he  regranted  the  faid  Manor  to  the  aforefaid  B.  G.  and  E.  his  Wife,  and  to  the 
Heirs  of  the  Husband;  and  this  was  ex  certa  fcientia,  &c.  adjudged  that  the  Reverfion  paffed; 
for  tho'  the  King  had  miftaken  the  Law  arifing  upon  the  Fac~t,  (viz.)  that  he  was  feifed  in  Fee  by 
Force  of  the  Surrender,  yet  that  was  no  Part  of  the  Confideration,  or  Suggeftion  of  the  Party 
who  had  truly  informed  him  of  his  Eftate.     6  Rep.  55.  Lord  Cbandoi's  Cafe. 

8.  King  Ed.  2.  granted  the  Manor  and  Cattle  of  Skipton  upon  Craven,  to  Robert  Clifford  in 
Tail,  and  afterwards  H.  6.  granted  to  Thomas  Lord  Clifford  (who  was  Heir  of  the  Body  of  the 
faid  Rolert)  Reverfionem  Cajiri  &  Manerii  prad'  in  Fee;  adjudged,  that  if  the  Grant  in  Tail 
fhould  be  void,  yet  the  Caftle  and  Manor  did  pafs  to  Thomas  Lord  Clifford  in  Fee,  becaufe  the 
Intent  of  the- King  was  to  pafs  it,  either  in  Poffellion  or  Reverfion.  8  Rep.  166.  Earl  of  Cum- 
berland's Cafe. 

9.  The  Queen  being  Tenant  pur  auter  Vie,  made  a  Leafe  for  forty  Years;  adjudged,  that  the 
Leafe  was  good,  tho'  fhe  could  not  make  an  abfolute  Agreement  for  fuch  a  Term  of  Years,  be- 
caufe her  Title  depended  upon  the  Life  of  another;  but  becaufe  in  Judgment  of  Law  a  Leafe  for 
Years  is  a  lefs  Eftate  than  a  Leafe  for  the  Life  of  another,  therefore  the  Queen  hath  done  no 
Wrong  by  making  the  Leafe  for  forry  Years,  and  it  fhall  be  for  forty  Years,  if  the  Geftui  que  Vie 
fhould  fo  long  live.     7  Rep.  1 2.  In  Englefeild\  Cafe. 

10.  The  Lord  Sturton  being  feifed  of  the  Manor  of  Qjiincemore,  and  alfo  of  the  Manor  of 
Charleton,  which  was  held  of  the  Manor  of  Qjiincemore,  was  attainted  of  Felony  ;  Queen  Mary 
gave  the  Manor  of  Qjiincemore  to  Sir  Walter  Mildmay,  cum  omnibus  fuis  juribus  &  parcellis ; 
adjudged,  that  the  Manor  of  Charleton  paffed  by  this  Grant,  becaufe  it  was  now  Parcel  of  the 
Manor  of  Qjiincemore.     1  Leon.  26.  Sir  Walter  Mi  I  dm  ay' %  Cafe. 

11.  King  Ed.  6.  being  feifed  of  the  Manors  of  Hackney  and  Stepney,  in  which  was  a  great 
Marfli,  called  Stepney- Mar/h,  which  he  had  in  Exchange  -with  the  Bijljop  of  London,  and  alfo 
twenty  Acres  of  Land  called  Stepney- Marjh,  which  he  had  by  another  Title,  (viz.)  as  Parcel  of 
the  PolTeflions  of  the  late  Priory  of  Grace  ;  he  granted  to  the  Lord  Wentworth  the  aforefaid  Ma- 
nors, necnon  omnes  marifcos  fuos  de  Stepney  prad\  necnon  omnes  terras  &  tenementa  &  marifos 
diilis  Maneriis  pertinen,  &c.  it  was  objected,  that  the  twenty  Acres  did  not  pafs,  becaufe  the 
King  had  them  by  a  different  Title  from  the  great  Marfh,  and  they  never  belonged  to  either  of 
thofe  Manors;  but  adjudged,  that  they  did  pafs  by  the  Grant  of  Omnes  marifcos  fuos  in  Stepney. 
1  Leon.  119.  The  Qjieen  verfus  Lewis  and  Green. 

12.  King  RJc.  3.  granted  to  the  Burgeffes  of  Glocefter  and  their  SuccefTors,  that  the  Town 
fhould  be  a  County  of  it  felf,  ejre.  Saving  to  him  and  his  Heirs,  that  the  Tufiices  of  Affife,  and 
of  the  Peace,  in  holding  their  SefTions,  and  the  Sheriff  in  holding  his  County- Courts,  may  do  it 
there,  for  any  Matter  arifing  out  of  the  faid  County  of  the  faid  Town  of  Gloufer,   and  within 

4  the 


Grants  of  the  King.  poi 


the  County  at  large,  as  before  they  had  ufed  to  do,  but  that  the  Sheriffs  Officers  of  the  County 
fhall  not  execute  any  Procefs  within  the  City  and  County ;  adjudged,  that  by  the  Saving  in  this 
Grant,  the  fudges  may  fit  in  the  City  to  enquire  of  Felonies  done  within  the  County  at  large,  and 
fo  for  the  Affifes  of  Niji  print ;  but  an  Offence  done  in  the  Hall  of  the  City  during  the  Seifions, 
cannot  be  determined  but  by  a  CommifTion  for  the  City.     Hill.  35  Eliz.  Yopb.  17,  18. 

13.  King  H.  6.  Anno  20  of  his  Reign,  granted  for  himfelf,  and  did  not  fay  for  his  SuccefTors, 
to  the  College  of  All  Souls  in  Oxford,  for  them,  their  Tenants  and  Farmers,  to  be  difcharged  of 
Toll  ;  adjudged,  this  was  a  good  Grant  againft  his  SuccefTors,  tho' not  named;  and  this  as  well 
where  the  Grant  goes  in  Difcharge  as  where  it  paffes  an  Intereft,  which  in  Plowd.  Com.  in  Sir 
"Tho.  IVyai's  Cafe,  was  agreed  to  be  good.     Teh.  13.  Wood  verfus  Ham/lead. 

14.  The  Queen  granted  an  Houfe  and  Lands  in  Fingergoe  in  Ejfex  to  one  TlS-  who  furrendered 
the  fame  to  the  Queen,  in  order  to  make  a  new  Leafe,  and  the  Queen  fegranted  it  to  T.  S.  in  this 
Manner,  reciting,  that  whereas  "~f.  S.  hath  furrendered  his  Eflate  in  Fingergoe  in  Sujjex,  &c.  in 
Confideration  thereof  I  grant  to  him  the  Houfe  and  Lands  in  Fingergoe  in  Ejjex  ;  it  was  objected, 
that  this  was  no  good  Confideration,  and  that  the  Queen  was  deceived,  for  'tis  in  Confideration 
of  his  Surrender  of  his  Eftate  in  Sujjex  (when  he  had  no  Eftate  there)  that  fhe  granted  a  Houfe 

and   Lands  in    Ejfex  :    bed  per  Curiam,  the  Statute  43  Eliz,.  cap.i.  enacts,  that   Letters  Patents  *     - 
fhall  be  good,  notwithstanding  any  *  Mifnojmer  of  the  Town  or  County,  and  here  is  a  Mifnaming  x  * 
the  County.     1  Roll.  Rep.  23.   Godfrey  verfus  Sparrow.  j)ea„  avi 

Cb.ipter  oj  Chrift-Church  ".>.  Parott.,  S.  P. 

15.  Cafe,  &c.  in  which  the  Plaintiff  fet  forth,  that  the  Town  of  Derby  was  incorporated,  and 
Anno  9  Jac.  the  Corporation  was  confirmed  by  Patent,  by  which  it  was  granted,  that  they 
fhouid  have  Retorna  Brevium,  and  that  the  Sheriff  of  the  County  Ne  intromitterct,  and  that  the 
Sheriff,  &c.  pramijjorum  non  ignarus,  did  enter  into  the  faid  Vill  and  ferved  Procefs,  which  the. 
Plaintiff  fet  forth  in  certain  ;  and  upon  a  Demurrer  to  this  Declaration,  it  was  objected,  that  the 
Sheriff  ought  not  to  take  Notice  of  this  Patent  at  his  Peril,  but  it  ought  to  be  fhewed  to  him  : 
Sed  per  Curiam,  he  muft  take  Notice  of  it  at  his  Peril,  becaufe  'tis  of  Record  ;  and  in  this  Cafe 
Jtis  well  pleaded,  that  he  had  Notice,  becaufe  'tis  faid  Pramijforum  non  ignarus,  he  entered  ;  the 
Plaintiff"  had  Judgment.     1  Roll.  Rep.  1 18.  The  Vill  of  Derby  verfus  Foxley. 

16.  The  Queen  demifed  a  Re&ory  to  the  Church-wardens  of  St.  Saviour,  Southwark,  for 
twenty-one  Years,  and  afterwards  by  other  Letters  Patents,  reciting  the  firft  Grant,  and  that  the 
Church- wardens  had  furrendered  all  their  Eftate  for  Years,  modo  habentes  &  ad  prajent  pojfidentes, 
(Jc.  he,  in  Confideration  of  the  faid  Surrender,  and  for  a  Fine  of  20  /.  &e.  demifed  the  laid  Rec- 
tory to  them  for  fifty  Years;  adjudged,  that  there  need  not  be  an  a&ual  Surrender  of  the  firft 
Leafe,  becaufe  the  Words  in  the  fecond  Leafe,  (viz.)  modo  habentes  &  ad  prafens  pojfidentes,  im- 
port, that  they  were  then  poffeffed  of  the  firft  Leafe,  and  their  Acceptance  of  the  new  Leafe  for 
fifty  Years  was  in  Judgment  of  Law  a  Surrender  of  the  firft  Leafe  for.  twenty-one  Years,  and  fhall 
precede  it,  and  that  a  Corporation  may  furrender  their  Term  by  an  Acf  in  Law,  and  without 
vVriting.     10  Rep.  6 j.  Chur ch-war dens  of  St.  Saviour 's  Cafe. 

17.  The  King  granted  the  Manor  of  B.  by  Bargain  and  Sale  enrolled,  and  afterwards  by  Letters 
Patents  he  granted  the  faid  Manor  to  another,  and  all  his  Lands  in  B.  ant  alibi  in  diSlo  Coin 
diet'  Maneno  fpetlan,  the  Queen  fuppofing,  that  the  Lands  in  B.  and  which  were  not  Parcel  of 
the  Manor,  did  not  pafs  by  the  Indenture,  granted  them  to  Dr.  Atkyns;  adjudged,  that  tho1  at 
Common  Law,  or  by  the  Statute  27  H.  8.  Lands  cannot  pafs  by  Bargain  and  Sale  enrolled,  in  the 
Cafe  of  the  King,  becaufe  an  Ufe  cannot  pafs;  yet  fince  it  appears,  that  the  King's  Inrent  was  to 
pafs  it,  the  Statute  34  H.  8.  makes  that  Indenture  good.  2  Cro.  50.  Atkyns  verfus  Longvill. 
Moor  684I.   3.C.     . 

18.  -•■  ..ed  dated  10  May,  a  Rectory,  &c.  was  granted  to  H.  8.  and  on  the  26th  of  July 
followi  g,  and 'not  before,  the  faid  Deed  was  enrolled  in  the  Court  of  Chancery  ;  the  King,  by 
Letters  Patents  dated  21  July,  which  was  five  Days  before  the  Enrolment  of  the  Deed,  in  Confi- 
deration of  the  Grant  of  the  faid  Rectory  to  him,  gave  the  fame  to  B.  B.  and  his  Heirs,  &c.  ad- 
judged, that  tho'  the  Confideration  exprelfed  in  the  King's  Grant  was  falfe,  for  the  Re&ory  was 
not  granted  to  him  till  the  Deed  was  enrolled,  which  was  after  his  Grant  to  B.  B.  yet  his  Grant 
fhall  be  good     Hob.  120.  Needier  verfus  Bijbop  of  Winton. 

19.  Where-ever  the  Queen  is  deceived,  either  her  felf,  or  by  Information  of  the  Party,  in  fuch 
Cafe  her  Grant  is  void  at  Common  Law;  but  where  the  Certainty  of  the  Thing  appears  in  the 
Grant,  tho'  there  are  fome  Things  miftaken,  yet  'tis  good ;  as  for  Inftance,  the  Queen  ex  certa 
fcientia,  &c.  granted  to  W.  R.  the  Manor  of  D.  which  Jhe  had  by  the  Attainder  of  Sir  Tho:  Wiatt, 

when  in  Truth  fhe  had  it  by  Defcent ;  now  this  is  fupplied  by  the  Statute  of  Mifrecitals,  as  where 
the  Queen  granted  her  Manor  of  D.  in  D.  when  in  Truth  there  was  no  fuch  Village  as  D.  this 
Grant  is  good,  becaufe  the  Subfiance  of  the  Thing  granted  is  certain,  (viz.)  the  Manor,  of  D. 
and  in  fuch  Cafe  the  Statute  fupplies  all  other  Defects.     Moor  45. 

20.  In  Ejectment,  the  Cafe  upon  the  Evidence  at  a  Trial  at  Bar  was,  that  Eleanor,  Queen 
Dowager  of  H.  3.  in  the  Year  1273,  founded  St.  Katharine's  Hofpital,  referving  to  her,  during  her 
Life,  &  Reginis  Anglia  nobis  fuccedentibus,  the  Nomination  of  the  Mafter  of  the  faid  Hofpital, 
which  was  incorporated,  &c.  and  the  Qiieflion  was,  whether  by  thofe  Words  Reginis  Anglia,  the 
Queen  Dowager,  or  Queen  Confort  was  intended  ;  and  adjudged,  that  the  Queen  Dowager  had 
a  Right  to  nominate.     1  Vent,  149.  St.  Katharine's  Hofpital' &  Cafe.     1".  Jones  ij6.  S.  C. 

21.  The 
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21.  The  Company  of  Stationers  brought  an  Action  of  Debt  againft  the  Defendant  for  printing 
Gadburys  Almanack;  and  the  Queftion  upon  a  Special  Verdiift  was,  whether  the  Letters  Patents 
by  which  the  fole  Printing  of  Almanacks  was  granted  to  this  Company,  was  good,  or  not ;  and 
adjudged  good,  for  Printing  is  a  new  Invention,  and  therefore  at  Common  Law  a  Man  cannot 
have  Liberty  of  Printing  what  he  will ;  and  where  there  is  no  Author  claiming  a  Right  to  the 
Copy,  the  King  hath  the  Right,     i  Mod.  256.  Stationers  Company  verfus  Seymour. 

(C) 
Contrary  tO  ^btatUteg,  gOOH  Xoitty  a  Non  obftante.    See  King.  (K)  Per  totum. 

I.  /^NUeen  Mary  made  a  Grant  to  one  to  fell  Wines  by  Retail  Non  objlante  the  Statute  7  Ed.  6. 
V^_,in  which  fhe  commanded  her  Officers  to  permit  the  Patentee  to  fell,  &c.  for  Life;  ad- 
judged, that  by  the  Death  of  the  Queen  the  Patent  was  determined,  for  it  was  not  exprefled  how 
long  the  Patentee  fhould  fell,  &c.  but  only,  that  the  Officers  fhould  permit  him  for  Life.  Hill. 
10  Eliz.  Dyer  290. 

2.  The  Archbifhop's  Chaplain  having  one  Benefice  of  the  Gift  of  the  Queen,  procured  a  Dif- 
penfation  to  have  another,  &c.  which  the  Queen  confirmed  alfq;  impedtmento  alicujus  Statuti, 
nut  alia  re  quacunq;  non  objlante,  by  Virtue  whereof  he  obtained  another  incompatible ;  and  it 
W3S  a  Queftion  not  then  refolved,  whether  the  firft  was  void  by  the  Statute  21  H.  8.  or  not. 
Tiin.   18  Eliz,.  Dyer  341. 

3.  King  Ed.  6.  granted  to  foreign  Merchants,  that  they  might  export  Merchandizes,  paying  the 
like  Cuftorns  as  any  Englijb  Merchants  paid;  now,  thoJ  the  Grant  did  not  exprefs  pro  Je  &  hare- 
dibus,  yet  becaufe  the  King  had  an  Inheritance  in  the  Cuftorns  as  a  Prerogative  annexed  to  the 
Crown,  the  Grant  was  held  good  ;  but  if  he  granted,  that  a  Man  might  export  100  Tun  of  Beer, 
aliquo  Statuto  non  objlante,  without  faying  for  himfelf,  his  Heirs  and  Succeflors,  in  fuch  Cafe  the 
Grant  determines  with  his  Life.     Mich.   1   Maria,  Dyer  92. 

4.  Indebitatus  Ajjumpfit,  &c.  the  Jury  found  a  Special  Verdict,  and  amongft  other  Things,  that 
the  King  granted  the  Office  of  Comptroller  of  the  Cuftorns  in  the  Port  of  Excefter,  to  the  Plaintiff 
for  Life,  with  a  general  Non  objlante  of  all  Statutes,  &c.  it  was  objected  againft  this  Grant,  that 
it  was  not  good,  for  there  ought  to  have  been  a  particular  Non  objlante  of  the  Statute  14  R-  2. 
cap.  1  o.  by  which  'tis  enacted,  that  no  Cujlomer  or  Comptroller  jhall  have  any  Office  in  the  Cujloms 
for  hii  Life,  but  only  during  the  Pkajure  of  the  King;  which  Statute  being  made  for  the  pub- 
Jick  Good,  cannot  be  difpenced  withal:  Sed  per  Curiam,  the  King  may  difpenfe  with  this  Sta- 
tute, fur  the  Subject  had  no  Intereft  in  that  prohibitory  Claufe,  it  was  made  only  for  the  Eafe  of 
the  King;  and  by  the  fame  Reafon  he  may  difpenfe  with  the  Statute  4  H.  4.  24.  that  a  Man  may 
bold  the  Office  of  Aulnegar,  without  a  Bill  from  the  Treafurer ;  and  with  the  Statute  31  H.6. 
cat).  5.  that  no  Cuftomer  or  Comptroller  {hall  have  any  certain  Eftate  in  his  Office;  for  thefe  and 
the  like  Statutes  were  made  for  the  Eafe  of  the  King,  and  not  to  abridge  his  Prerogative,  and 
may  be  difpenfed  withal,  with  a  general  Non  objlante  aliquo  Jlatuto,  die.  2  Mod.  260.  Arris 
verfus  Stukcly. 

(D) 

l^oto  ttjcv  mud  be  pleaoeo. 

i.  TN  Trefpafs,  the  Defendant  juftified  the  Taking  as  his  proper  Goods;  the  Plaintiff"  replied, 
J.  and  made  a  Title  to  the  Goods  by  a  Seifure;  for  that  the  King  by  Letters  Patents  dedit  & 
conceffit  to  the  Town  of  R.  Liberty  of  a  Market ;  and  (hewed  a  Caufe  of  Seifure,  as  an  Officer 
there;  and  upon  Demurrer  the  Defendant  had  Judgment,  which  was  affirmed  in  Error,  becaufe 
the  Plaintiff  had  made  a  Title  by  Letters  Patents,  but  did  not  plead  Sub  magno  figillo  Anglix ; 
for  tho'  they  a/e  enrolled,  yet  if  not  granted  under  the  Great  Seal,  nothing  patles.  Cro.  E- 
liz,.  117.  Kingdon  verfus  Barnes. 

2.  King  James,  by  Letters  Patents  enrolled  in  B.  R.  granted  to  the  Earl  of  Southampton  and 
his  Heirs,  all  Deodands  within  the  Manor  of  Ditchfield;  an  Inquifition  was  certified  in  B.  R.  that 
a  Deodand  was  forfeited  in  the  Manor,  and  Procefs  went  out,  &c.  and  upon  a  Motion  in  Behalf 
of  the  CoheireJJes  of  the  Earl,  for  the  Direction  of  the  Court,  whether  they  ought  to  fet  their 
Title  in  Pleading,  it  was  ruled,  that  if  they  could  fatisfy  the  Inquifition  of  their  Title  without 
Pleading  it,  that  fhould  be  fufficienc,  in  Regard  the  Letters  Patents  were  enrolled  in  B.  R.  See 
Stat.  4  d1  j  Will.  &  Mar.  cap.  22.  which  directs  how  thefe  Grants  fhall  be  pleaded.  1  Vent.  142. 
Southampton  Earl  his  Heirs. 


(E)  Wijat 
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(E) 

mi)at  paffcrt)  fcp  tf)tm,  anD  vcijat  not. 

fc  *TpHE  King  granted  Turbariam  fitam  in  R.  for  Years;  the  Grantee  plow'J  Part  of  it,  ani 
JL     the  fucceeding  King  granted  totam   illam  turbariam,  which  he   had  demifed  to  £.  G.  to 
another  ;   adjudged,  that  the  plow'd  Land  did  not  pafs.     Owen  6y.  Farrington  verfas  Cbarnock. 

2.  King  Edw.  4th  granted  to  the  Dean  and  Chapter  of  P.  and  to  their  Succeffors,  all  Fines 
pro  licentia  toncordandi  of  all  their  Homagers,  Tenants  and  Refiants  -within  their  Fee ;  adjudged, 
that  this  Grant  did  not  extend  to  the  Pojl-Fmes ;  for  the  Fine  pro  licentia  concordandi  is  the 
Queen's  Silver,  and  not  the  Poft-Fme.     Pafch.  32  Eliz.  1  Leon.  242.  Strait  verfus  Bragg. 

3.  The  Obligor  entered  into  a  Bond,  conditioned  to  pay  Money  to  the  Obligee  at  a  certain 
Place  within  the  Manor  of  L.  the  Obligee  was  afterwards  attainted  of  Felony,  and  lived  in  the 
Ille  of  Ely;  the  Earl  of  Northampton  had  a  Grant  of  the  Goods  and  Chattels  of  Felons,  within 
the  Ifle  of  Ely,  and  the  Lord  of  the  Manor  of  L.  had  the  like  Grant  within  his  Manor  of  L. 
and  both  of  them  claimed  the  Money  due  on  this  Bond ;  adjudged,  that  the  Place  of  Payment 
ilgniries  nothing  in  this  Cafe,  but  that  the  Bond  it  felf  is  the  Subitance  which  came  to  the  Earl 
in  the  Ifle  of  Ely  ;  then  it  was  objected  by  the  Attorney  General,  in  the  Behalf  of  the  Queen, 
that  fhe  ought  to  have  the  Money,  and  not  the  Earl ;  becaufe  by  the  general  Words  of  Bona  & 
cat  all  a.  felonum,  this  Obligation  doth  not  pafs,  without  other  exprefs  Words  in  the  Patent ;  fo 
the  Earl  had  a  Day  given  to  produce  his  Grant.  Trm.  29  Elt^.  Earl  of  Northampton  verfus 
Lord  St.  John. 

4.  In  Trefpafs,  &c.  the  Defendant  juftified,  for  that  Northampton  is  an  antient  Town,  and 
that  King  H.  7.  granted  to  the  Mayor  and  Burgefles  a  Fair  to  be  held  yearly  upon  the  Feaft, 
e*rc.  cum  omnibus  libertatibus,  &c.  to  the  laid  Fair  belonging;  then  he  let  forth,  that  W.  R. 
at  a  Fair  there  holden,  fold  a  Cow  to  the  Plaintiff,  for  which  the  Defendant  demanded  one  Penny- 
for  'Toll,  and  becaufe  he  refufed  to  pay  it,  he  diftrained  the  Cow  ;  upon  a  Demurrer  to  this 
Plea,  it  was  adjudged,  that  by  the  Grant  of  a  Fair  cum  omnibus  libertatibus,  Toll  was  not  de- 
mandable,  becaufe  'tis  not  incident  to  a  Fair ;  'tis  true,  that  fuch  Liberties  which  a  Common 
Perfon  hath  either  by  Grant  or  Prefcription,  and  which  would  have  been  in  the  King  by  Vir- 
tue of  his  Prerogative,  if  they  had  not  been  in  the  Common  Perfon,  in  fuch  Cafe,  if  they  come 
to  the  King  by  Forfeiture,  or  otherwife,  they  are  extinguifhed  in  the  Crown ;  as  for  Inftance, 
Waifs,  Ejlrays,  Wrecks,  &c.  and  they  cannot  afterwards  be  granted  but  by  a  new  Creation  ; 
but  where  a  Common  Perfon  hath  Liberties,  which  the  King  would  not  not  have  by  his  Prero- 
gative, if  fuch  Common  Perfon  had  them  not,  and  afterwards  fuch  Liberties  come  to  the  Crown, 
they  are  not  extinguifhed,  but  are  in  Being,  as  Fairs,  Markets,  with  Toll.  Mich.  40  Eliz,.  Cro. 
Eliz..  591.  Hod  die  verfus  Whee)houfe. 

5.  A  Houfe  in  Southwark  holden  of  the  Archbifhop  of  Canterbury,  as  of  his  Borough  of  South- 
wark, came  to  H.  8.  who  granted  it  to  W.  R.  and  his  Heirs,  to  hold  in  libera  Burgagio;  af- 
terwards Queen  Mary  granted  the  Borough  and  Manor  of  South-wark  to  the  Lord  Mayor  and 
Commonalty  of  London  ;  then  IV.  R  died  without  Heir;  adjudged,  that  the  Queen  fhall  have 
the  Houfe  by  Efcheat,  and  not  the  Mayor  and  Commonalty,  becaufe  IV.  R.  the  Patentee  held  it  of 
the  Queen  in  Socage  in  Capite,  &c.  and  the  Words  in  libero  Burgagio  are  void.  Mich.  3  1  Eliz,. 
Cro  Eliz,.  120.  May  verfus  Banifler. 

6.  The  King  by  1  etters  Patents  granted  to  the  Mayor^c.  of  Southampton,  omnia  Boua&Catalla 
felonum  de  fe  ;  a  Man  to  whom  Money  was  due  on  a  Bond  became  felo  de  fe,  and  the  Mayor 
put  the  Bond  in  Suit  againft  the  Obligor  ;  now  the  Debt  due  on  this  Bond  is  propeily  Debitum, 
and  it  was  the  better  Opinion,  that  by  a  Grant  of  omnia  Bona  &  Cat  alia  felonum  de  fe  this 
Debt  would  not  pafs.  Sid,  1.42.  Smthatuptou  Mayor  verfus  Richards.  See  12  Rep.  2.  Ford's 
Cafe. 

7.  Information  in  the  Exchequer  by  Engli/h  Bill  for  dereliB  Lands,  wherein  the  Cafe  was,  King 
James  granted  certain  Marfh-Lands  bordering  on  the  Sea  to  T.S.  and  out  of  his  farther  Grace  he 
granted  all  the  Soil,  Ground,  Land,  Sand,  and  Marfh-Land  contigue  adj.icen  to  the  PremifTes, 
which  are  now  overflowed  and  covered  with  Sea-Water,  &  qua:  ad  aliquod  tempus  in  pojlerum 
recuperai  forent  per  reliclicnem  maris,  &c.  non  obftante  non  nominando  valorem^  quantitatent 
vel  quahtatem  ;  after  this  Grant  100  Acres  more  became  derelict  and  adjoining  to  the  faid  Marfh- 
Lands;  and  the  Queftion  was,  who  fhould  have  thole  Lands,  either  the  King  or  the  Patentee; 
it  was  infiiled  for  the  King,  that  he  fhould  have  them,  becaufe  thefe  Lands  were  derelitl 
fince  the  Grant,  and  therefore  fhould  not  pafs  by  it  ;  for  the  King  cannot  grant  that  which  he 
never  had  :  befides,  thefe  are  Lands  which  he  hath  by  his  Prerogative,  and  in  fuch  Cafe,  Lands 
will  not  pafs  by  thofe  general  Words  in  this  Grant  ;  to  which  it  was  anfwered,  that  here  is  as 
much  Certainty  as  the  I  hing  is  capable  to  have;  'tis  true,  the  Grant  could  not  defcribe  the 
Number  of  Acres,  becaufe  it  could  not  appear  how  many  they  would  be  ;  but  admitting  it  to 
be  incenain,  'tis  cured  by  the  Non  obftante,  which  he'ps  all  Defaults  for  want  of  Information  to 
the  King  ;  but  adjudged,  that  the  Grant  is  void  as  to  thefe  100  Acres,  for  nothing  pafTed  by 
thefe  general  Words.     2  Lev.  171.  Attorney  General  verfus  Freeman. 

(F)  I?QlD 
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(F) 

f  oto  t^c?  mutt  be  conffruca. 

%.  S~\UL'en  Mary  for  her  Heirs  and  Sncceffors,  ex  certa  fcientia,  granted  to  B.  G.  that  he 
\J  might  fell  Wines  by  Retail,  but  did  not  limit  for  how  long  Time  the  Grant  fhould  con- 
tinue; but  there  was  a  Claufe  in  it,  that  he  might  fell  during  his  Life;  adjudged,  that  this 
Grant  fhall  be  conftrued  to  be  only  durante  beneplacito  of  the  Queen,  and  that  it  fhall  be  deter- 
mined by  her  Death.     Hill.  10  Eliz..  Dyer  270. 

2.  Leffee  for  Life  of  the  Site  and  Demefnes  of  a  Manor,  rendring  Rent,  the  Reverfion  there* 
of,  and  of  the  Refidue  of  the  Manor,  to  the  King,  who  granted  the  Manor  with  the  Appurte- 
nances to  B.  G.  for  Years  together  with  all  Profits,  Rents,  Services  and  Hereditaments  thereun- 
to belonging;  but  did  not  mention  the  Reverfion  ;  adjudged,  that  by  the  Grant  of  the  Manor, 
(it  being  in  the  Cafe  of  the  King,)  the  Reverfion  paffed.     7  Eliz,.  Dyer  233. 

3.  The  King  licenfed  B.  G.  to  tranfport  Bell-Mettle,  non  oh  ft  ante  any  Statute  made,  or  to  he 
made  ;  adjudged,  that  in  Refpect  to  Statutes  afterwards  to  be  made,  the  Grant  was  void  ;  but 
that  he  may  difpenfe  with  Things  to  come,  and  in  which  he  hath  an  Inheritance;  but  this  muft 
be  by  a  Special  Non  obftante.     Pafch.^j^H.  8.  Dyer  52. 

4.  King  Edw.  6.  being  feifed  of  R.  of  which  a  Wood  was  Parcel,  granted  it  in  Fee;  after- 
wards the  Wood  efcheated  to  him  upon  a  Forfeiture  for  Treafon,  and  he  dying,  the  Queen  grant- 
ed the  Manor,  and  all  the  Woods  known  or  reputed  ut  pars  vel  parcel  of  the  Manor  ;  now  be- 
caufe the  Wood  was  always  reputed  as  Part  of  the  Manor,  before  it  was  fevered  by  the  Grant  of 
Ed.  6.  therefore  it  fhall  pafs  by  the  Grant  of  the  Queen,  tho'  the  Word  {ut)  is  a  Word  of  Simili- 
tude, and  not  of  Identity.      20  Eliz,.  Dyer  362. 

5 .  B.  G.  held  a  Manor  of  the  King,  and  R.  W  held  another  Manor  of  that  Manor,  to  which 
laft  there  was  an  Advowfon  appendant ;  both  thefe  Men  were  attainted  of  Treafon,  and  the  King 
feifed  both  their  Manors,  and  afterwards  granted  the  Manor,  which  B-  G.  held  of  him,  una  cum  ad- 
•vocationibus  eidem  pert  in' ' ;  adjudged,  that  the  Advowfon  did  not  pafs  with  that  Manor,  but  was 
frill  appendant  to  the  other.     Mich.  30  H.  3.  Dyer  44. 

6.  Before  the  Statute  De  prarogativa  Regis  cap.  15.*  Dowers,  Advowfons,  and  other  Things 
have  paffed  by  general  Grants  of  Kings ;  but  by  that  Statute  they  are  reftrained,  if  not  grant- 
ed by  exprefs  Words.      1  Rep.  in  the  Cafe  of  Alton  Woods.   50.     Ante  a  2. 

7.  Where  the  King  cannot  make  a  Giant,  being  reftrained  by  the  Common  Law,  in  fuch  Cafe, 
if  he  makes  a  Grant  non  obftante  the  Common  Law,  it  will  not  make  the  Grant  good;  but 
where  he  may  lawfully  make  a  Grant,  and  the  Law  requires,  that  he  fhouid  be  fully  apprifed 
.in  what  he  grants,  and  not  any  ways  deceived,  there  a  Non  obftante  fupplies  it,  and  makes  the 
Grant  good ;  likewile  where  the  Words  are  not  fufficient  in  themfelves  to  pafs  the  Thing  grant- 
ed, there  a  Non  obftante  will  not  help.     4  Rep.  in  Boz,oun\  Cafe. 

8.  The  King  was  Lord  Paramount,  the  Abbot  of  Weftminfter  was  mefne,  and  B.  G.  was  Tenant 
of  the  Manor  of  R.  the  Tenant  was  attainted  of  Treafon,  by  Reafon  whereof  the  Mefnalty  was 
extincl: ;  and  after  Office  found,  the  King  granted  the  Manor  to  W.  R.  and  his  Heirs,  to  hold  of 
him  and  his  Succeffors,  and  other  Chief  Lords  of  the  Fee,  per  fervitia  inde  debita,  &c.  it  was 
inftfted,  that  the  Tenure  fhould  be  of  the  King,  becaufe  the  Mefnalty  being  extincl:  by  the  At- 
tainder of  the  Tenant,  (for  where  there  is  no  Tenant  there  can  be  no  Mefne)  there  could  be  nul- 
la fervitia  debita  to  him  ;  but  adjudged,  that  the  Words  tenendum  de  aliis  capitalibus  Domini 
feodi  illius,  are  fufficient  to  create  a  Tenure  in  the  Mefne,  and  it  muft  be  the  King's  Intention, 
that  it  fhould  be  fo  ;  for  'tis  very  unreafonable,  that  he  fhould  lofe  his  Services,  who  never  of- 
fended ;  and  therefore  the  Grant  to  the  new  Tenant  fhall  be  taken  moft  beneficially  for  the 
Relief  of  the  Mefne,  and  for  the  Honour  of  the  King.     6  Rep.  5  Sir  John  Molyn's  Cafe. 

9.  The  King  granted  Lands  tenendum  de  nobis,  &c.  by  a  Red  Rofe  yearly  at  the  Feaft  of  St. 
John  the  Baptift,  pro  omnibus  fervitiis,  &c.  adjudged,  that  this  was  a  Tenure  in  Socage  in 
Chief;  and  becaufe  Fealty  is  incident  to  fuch  a  Tenure,  therefore  the  Law  fhall  annex  Fealty  to 
the  Rent,  and  the  Tenant  fhall  hold  by  the  Payment  of  a  Red  Rofe,  and  doing  Fealty ;  and  the 
general  Words,  pro  omnibus  alas  fervitiis,  fhall  be  intended  fuch  Services  to  which  nothing  is  an- 
nexed by  the  Law.     6  Rep.  6.  Wheelers  Cafe. 

10.  King  James,  Anno  5  of  his  Reign,  ex  certa  fcientia,  &c.  granted  to  Jehu  Webb  the  Of- 
fice of  Mafter  of  the  Tennis- Plays,  as  well  within  the  Palace  of  Weftminfter,  as  of  the  faid  King 
elfewheve  ;  and  this  was  during  his  Life  ;  adjudged,  that  this  Grant  fhould  have  a  reafonable  Con- 
ftruclion,  not  only  to  extend  when  the  King  himfelf  plays,  but  when  any  of  his  Houfhold  fhould 
play.     8  Rep.  ^.Jehu  Webb's  Cafe. 

1 1.  Qjieen  Mary  granted  Ea(lwood-Park  to  the  Lord  Stafford  and  his  Wife,  and  to  the  Heirs  of 
the  Body  of  the  faid  Lord ;  afterwards  Queen  Eliz,.  Anno  7  of  her  Reign,  reciting  the  former  E- 
ftate,  and  that  fhe  had  the  Reverfion  expectant,  fhe  for  a  Valuable  Confideration  granted  the 
Reverfion  to  B.  G.  and  to  the  Heirs  of  his  Body  ;  and  fhe  did  farther  will  and  declare,  that  if 
the  faid  B.  G.  did  pay  a  farther  Sum,  &c.  then  he  fhould  have  pradiiT  reverfionem  to  him  and 
his  Heirs  for  ever  ;  adjudged,   that  the  Words,  will  and  declare  do  amount  to  a  Grant,  and   fo 
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they  are  always  taken  in  Patents  of  Liberties,  and  in  Things  to  take  Effect  m  futtiro  ;  and  as 
for  the  Words  reverfionem  praditT,  that  muft  be  intended  fuch  a  Reverfion  which  the  Queen 
had,  and  that  was  a  Reverfion  in  Fee  expectant  upon  both  the  Eftates-Tail  ;  and  tho'  in  Pro- 
priety of  Speech,  and  according  to  a  Grammatical  Conftru&ion,  Reverjto  prattiBa  muft  be  a  Re- 
verfion in  Tail;  yet  the  Queen  would  never  intend  to  pafs  fuch  a  Reverfion  to  B.  G.  becaufe  lie 
had  the  Reverfion  in  Tail  before.     8  Rep.  74.  Lord  Stafford's  Cafe. 

12.  The  King  granted  the  Herbage  and  Pawnage  of  Clipfon-Park,  to  B.  G.for  Life  ;  and  af- 
terwards by  another  Grant,  in  which  the  former  Eftate  for  Life  was  recited,  he  granted  the  Her- 
bage and  Pawnage  to  the  Earl  of  Rutland  for  Life ;  now,  tho'  it  was  not  mentioned  in  this  fe- 
cond  Grant,  when  the  Eftate  in  the  Herbage  and  Pawnage  fhould  begin;  yet,  becaufe  the  firft 
Grant  was  truly  recited  in  the  laft,  the  King  could  not  be  miftaken,  and  take  a  greater  Eftate 
upon  him  than  he  had  to  grant ;  therefore  the  Eftate  in  the  Herbage  and  Pawnage  fliall  com- 
mence to  the  Earl,  as  it  may  by  Law  ;  that  is,  it  fhall  take  Effect  in  Reverfion,  after  the  Death, 
&c.  of  the  Tenant  for  Life,  to  whom  it  was  firft  granted  ;  fo  that  there  was  no  Incertainty  when 
it  fhould  commence ;  for  tho'  the  Grant  to  B.  G.  might  be  determined  feveral  Ways,  either  by  his 
Death,  Forfeiture  or  Surrender,  yet  it  can  be  but  once  determined,  and  when  that  happens,  the 
other  fhall  commence      8  Rep.  55.  Earl  of  Rutland's  Cafe. 

1  j.  The  King's  Grants  muft  be  conftrued  according  to  his  Intention  ;  and  tho'  the  Words  ex  1  And. 
certa  fcientia,  which  are  ufually  inferted,  fhall  be  taken  in  the  ftrongeft  Senfe  againft  him,  yet  it  '*♦■ 
fhall  be  intended,   that  his  Knowledge  is  founded  upon  a  true  Suegeftion  ;  for  that  is  not  p;o-  ff    ^ 
perly  a  Knowledge,  which   is  built  upon   a  Falfe   Information.     1  Rep.  43.  m  the  Cafe  of  Alton  " 
Woods.     10  Rep.  109.  Legate's  Cafe.  S.  P. 

14.  Qtieen  Eliz,.  b^ing  fiifed  of  a  Manor,  to  which  an  Advowfon  was  appendant,  granted  the 
faid  Manor  for  twenty-one  Years,  excepting  the  Advowfon,  and  afterwards  fhe  made  another 
Grant  to  the  fame  Grantee  for  another  Term  of  Years,  and  with  the  like  Exception;  King 
fames  in  Confideration  of  Service,  ex  certa  fcientia,  granted  the  Manor  to  B.  G.  cx:ep:is  qua  m 
eijdem  Uteris  patentibus  excipiuntur  ;  but  then  follows  this  Claufe,  &  ulierius  de  uleriori  gra- 
tia noflra  &,  ex  certa  fcientia,  he  granted  the  faid  Manor,  with  the  Appurtenances,  to  B.  G. 
and  his  Heirs,  adeo  plene,  &c.  as  the  fame  came  to  him,  &c.  and  adjudged  by  this  later  Claufe 
the  Advowlon  palled  ;  but  if  thofe  Words  adeo  plene  &  integre  had  been  omitted,  then  it  would 
not  have  palled,  tho'  the  Grant  was  ex  uberiori  gratia  &  certa  fcientia.  10  Rep.  63.  Whifiier's  Cafe. 

15.  King  R.  3.  granted  to  the  BurgeiTes  of  Gloucester,  that  the  Town  of  Gloucefter  fhcu'd  be 
a  County  of  it  felf  diftinct  from  the  County  at  large,  Saving,  &c  that  the  Judges  of  Affile, 
and  Juftices  of  the  Peace  of  the  County  of  Gloucefter,  and  the  Sheriff  in  holding  his  County- 
Courts,  may  enter  and  keep  their  Seflions  and  Courts  there,  as  before  they  had  done,  of  or  for 
any  Matter  ariling  within  the  County  at  large  ;  adjudged,  that  by  this  Saving  'tis  good  j  but  that 
by  a  Commiffion  to  the  County  a  Thing  cannot  be  determined  which  hapens  in  the  Town,  tho' 
'tis  done  in  the  Hall  at  the  Time  of  the  Seffions.     Poph.  17. 

16.  King  H.  2.  granted  to  the  Corporation  of  Waterford,  that  they  fhould  be  quieti  de 
confuetudtne ;  adjudged,  that  this  Grant  did  not  difcharge  them  from  the  Payment  of  the 
antient  and  great  Cuftoms  for  Wool,  Woolfels  and  Leather,  becaufe  confuetudo  is  nomen  col- 
letlivum,  and  fignifies  many  Cuftoms;  therefore  a  general  Word  fhall  not  pafs  a  Duty  which 
is  payable  to  the  Crown  of  Common  Right ;  fo  where  the  King  granted  to  a  Merchant  of  Ve- 
nice, that  he  fhould  be  quit  of  all  Cuftoms,  Subfidies  and  Imports,  and  of  all  other  Sums  of 
Money,  due  and  payable  for  any  Merchandizes  imported,  and  that  hejhould  be  free  as  the  Ci- 
tizens of  London  ;  adjudged  in  the  Exchequer,  that  he  was  not  difcharged  of  Prifage,  becaufe 
it  was  not  Specially  exprerted  in  the  Grant,  tho'  the  City  of  London  by  a  Special  Charter  was 
difcharged  of  Frifige.     Dav.  Rep.  7.  Cafe  of  Cuftoms. 

17.  The  Vill  of  Gloucefter,  (now  a  City)  being  Parcel  of  the  County  of  Gloucefter,  King  R. 
3.  granted,  that  the  Vill  of  Gloucefter  fhould  from  thenceforth  bean  entire  County  incorporate, 
and  fevered  from  the  County,  &c.  Non  obftante,  that  the  Juftices  of  Affife,  and  of  the  Peace,  of 
the  County  of  Gloucefter,  might  hold  their  Affifes  and  Seffions  there,  for  any  Matters  arifing  with- 
in the  County,  as  before;  and  in  the  fame  Patent  he  granted  to  the  BurgeiTes,  that  they  fhould 
have  a  Mayor  and  Sheriffs,  &c.  and  that  no  Sheriff  but  only  of  the  Vill,  fhould  enter  and  exe- 
cute any  Thing,  except  the  Sheriff  of  the  County  of  Gloucefter,  to  hold  his  County-Court; 
and  alfo  granted,  that  they  fhould  have  Juftices  of  Peace,  and  that  no  Juftice  of  Peace  of  the 
County  fhould  intermeddle  with  any  Matter  in  the  Vill,  nor  they  with  any  Matter  in  the  County  : 
the  Queftion  was,  whether  the  Judges  of  Affife  and  Juftices  in  the  County  of  Gloucefter,  could 
fit  in  the  Vill  and  take  Indictments  againft  Felons  for  Felonies  committed  in  the  County,  and  out 
of  the  Vill  ;  and  by  all  the  Judges  of  England  it  was  held,  that  they  might,  becaufe  as  to  thofe 
Purpoles  it  appeared,  that  the  Intent  of  the  King  was  to  have  the  Vill  Parcel  of  the  County, 
and  for  other  Purpofcs  (mentioned  in  the  Grant)  to  be  a  County  of  it  felf ;  and  if  the  Law  fhould 
be  otherwife,  the  Patent  would  be  void,  becaufe  the  King  was  deceived  in  his  Grant,  in  making 
the  Vill  a  County,  if  he  could  not  referve  the  Things  before-mentioned,  for  the  Juftices  there  ; 
and  becaufe  the  Judges,  ever  fince  the  Grant  made,  had  held  the  Aflifes  there;  if  they  could  not 
lawfully  do  it,  then  it  muft  follow,  that  all  Indictments  taken  in  the  Vill,  for  any  Felony  done  in 
the  County  of  Gloucefter,  would  be  erroneous  and  void.     1  And.  20i„ 
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1 8.  The  King  made  a  Corporation,  and  granted  Ballivis  &  Civibus,  baredibus  &  fucceffori- 
lusfuis,  that  Ballivi  &  Recordator  of  the  faid  City,  for  the  Time  being,  or  two  of  them,  of 
whom  the  Recorder  fhall  be  one,  una  cum  bujufmodi  aliis  perfonis  per  nos,  &c.  ad  hoc  affigna- 
tis,  fhall  be  juflices  of  Goal-Delivery  for  the  faid  City,  &  volumus,  &c.  That  no  Sheriff"  or  Ju- 
ftice  of  Peace,  vel  alius  minijhr  five  Commiffionarius  noflri,  vel  baredum  ut  fuccejforum,  &c.  civi- 
tat'  pradiEl'  ad  aliquod  in  ea  exercend',  &c.  de  cater o  intromittat,  under  the  Penalty  of  ioo /. 
&c.  the  Queftion  was,  whether  the  Judges  of  Affile,  and  General  Goal-Delivery  of  the  Coun- 
ty, may  try  Felons  for  Felonies  committed  in  the  City  ;  and  adjudged  that  they  might,  be- 
caufe  this  Patent,  as  to  the  Gaol-Delivery  by  the  Bailiffs  and  Recorder,  is  void,  for  they  have  no 
Authority  but  jointly  with  thofe  whom  the  King  fhall  appoint;  and  that  Appointment  the  King 
is  not  obliged  to  make  ,•  but  if  he  doth  make  it,  'tis  by  Patent,  and  not  otherwife,  that  they 
have  this  Authority,  i  And.  296. 
ikep.  43.  IP-  The  Cafe  upon  a  Writ  of  Error  in  the  Exchequer-Chamber,  was  thus :  ff.  The  King  be- 
ing a  Tenant  in  Tail  of  Alton  Woods,  with  a  Remainder  to  him  in  Fee,  did  by  Letters  Patents 
ex  certa  fcientia,  &c.  grant  the  fame  to  Walter  Welch  and  bis  Wife  in  'Tail;  the  Queftion  was, 
whether  they  had  an  Eftate-Tail,  or  any  Eliate  at  all  ;  and  adjudged,  that  the  Grant  was 
void,  and  nothing  paffed  from  the  King ;  for  it  could  not  pafs  during  his  Life  ;  neither  could  it 
pafs  as  an  Eftate-Tail  to  Welch,  becaufe  the  King  could  not  make  any  Difcontinuance  ;  and  the 
Words,  ex  certa  fcientia  will  not  make  it  pafs,  otherwife  than  intended  by  the  King  ;  and  that 
was  to  paO>  an  Eftate-Tail,  which  he  could  not  do,  and  therefore  he  did  not  know  what  Eftate 
he  pailed.     2  And.  1  54.    Alton  Woods  Cafe. 

20.  King  Ed.  6.  being  feifed  of  the  Rectory  of  Dale  in  Hampfnre,  granted  it  to  one  Mills  by 
thefe  Words,  Totam  illam  Retloriam  de  Dale,  ac  omnes  decimas,  &c.  Qua  auidtm  omnia  & 
fingula  pramiffa  modo  extenduntur  ad  verum  valorem  de  3  2  1.  per  Ann.  at  the  Time  when  this 
Grant  was  made,  there  was  a  Farm  in  the  Parifh,  which,  with  the  Tithes  thereof,  was  in 
Leafe  made  by  the  Abbot  Anno  16  H.  8.  referving  Rent  ;  and  the  Queftion  was,  whether  the 
Grantee  of  the  Rectory,  after  the  Expiration  of  the  Leafe,  fhould  have  the  Tithes  of  this  Farm  ; 
and  adjudged,  that  he  fhould  ;  for  tho'  the  Words,  Qua  quidem  omnia  in  the  Grant,  refer  to 
the  Value  of  the  Tithes  of  the  reft  of  the  Rectory,  and  not  to  thofe  of  the  Farm,  becaufe  they 
were  then  in  Leafe  to  another;  and  p.obably  the  King  intended  to  grant  no  more  than  Tithes  of 
that  Value  expreffed  in  the  Grant ;  yet  having  granted  totam  Retloriam  by  thefe  general  Words, 
the  Tithes  of  this  Farm  will  pafs.     2  Roll.  Rep.  1 1 8.  Dixon's  Cafe. 

21.  King  Ed.  6.  ex  certa  fcientia,  &c.  granted  omnes  terras  dominicales  of  his  Manor  ofWellovi; 
adjudged,  that  the  Copyhold  Lands  did  not  pafs,  and  yet  they  are  in  Law  Parcel  of  the  Demefnes 
of  the  Manor.     Bridgm.  14. 

22.  King  H.  8.  being  feifed  in  Fee  of  a  Manor,  of  which  a  certain  Piece  of  Land  and  a  Clofe 
■were  Parcel,  and  had  been  Time  out  of  Mind  Copybold,  built  a  Meffuage  upon  the  Piece  of 
Land,  and  granted  the  Office  of  Keeping  thereof  to  W.  R.  for  Life  ;  and  likewife  the  faid  Clofe 
for  Life,  for  exercifing  the  faid  Office  ;  the  King  died  feifed,  and  the  Reverfion  came  to  Queen 
Mary,  who  granted  the  Premiffes  to  R.R.  for  ever  ;  and  afterwards,  the  fame  by  mean  Convey- 
ances, came  to  T.  T.  and  his  Heirs,  who  made  a  Leafe  thereof  to  one  for  fixty  Years,  and  grant- 
ed the  Reverfion  to  another,  which  afterwards  came  to  one  Bootbby  ;  the  Leflee  for  "Years  de- 
vifed  the  Refidue  of  his  Term  to  his  Son,  and  died  ;  the  Son  at  a  Court  held  for  the  faid  Ma- 
nor, granted  the  Premiffes  to  his  Brother,  to  hold  of  the  faid  Manor  in  Fee,  at  the  Will  of  the 
Lord,  who  was  admitted  accordingly  ;  the  Leafe  of  fixty  Years  expired,  and  Eoothby,  who  was 
feifed  of  the  Reverfion,  being  dead^is  Son  entered,  and  claimed  the  Premiffes,  as  Parcel  of  the 
Demefnes  of  the  Manor,  and  denied  it  to  be  Copyhold  ;  and  in  order  to  try  the  Title  he  di- 
ftrained  the  Cattle  of  the  Copyholder,  who  brought  a  Replevin  ;  and  the  Defendant  avowed 
the  Diftrefs ;  adjudged,  that  the  Grant  of  the  Office  of  Keeper  of  the  Houfe,  was  a  good  Grant 
to  W.  R.  for  Life,  notwithftanding  it  was  of  a  Houfe  which  was  Copyhold  ;  and  that  after  that 
Eftate  for  Life  was  determined,  the  King  might  grant  it  again  by  Copy  of  Court-Roll,  becaufe 
the  King's  Grants  fhall  be  taken  moil  favourably;  therefore  the  original  Grant  to  W.  R.  for 
Life,  fhall  not  be  taken  to  two  Intents,  one  as  a  Grant  at  the  Common  Law,  and  the  other 
as  a  Grant  of  the  Copyhold,  but  only  as  a  Grant  of  the  Copyhold,  and  not  as  a  collateral  Intent 
todeftroyit;  for  the  Law  takes  Care  to  preferve  the  Inheritance  of  the  King,  for  the  Benefit  of  the 
Succeffor  ;  and  it  may  be  for  the  Benefit  of  both  to  continue  it  Copyhold.  Style  263.  Cremer  ver- 
fus  Barnett. 

23.  Information  againft  the  Defendant,  &c.  for  that  he,  on  fuch  a  Day  and  Year,  imported  one 
Hundred  Butts  of  Spanijh  Wine  into  Brijlol,  and  other  out  Ports,  for  which  two  Tuns  were  due 
for  Prifage,  and  .demanded,  but  not  paid;  the  Defendant  pleads,  that  at  the  Time  of  Importa- 
tion of  the  faid  Wines,  &c.  he  was,  and  ftill  is,  a  Citizen  of  London,  and  that  King  Ed.  1.  An- 
no 1.  of  his  Reign,  by  Charter  granted  to  the  faid  City,  that  no  Prifage  fhould  be  taken  of  the 
Wines  of  the  Citizens  of  London  ;  the  Queftion  was,  whether  this  Grant  did  extend  to  Wines 
of  the  Citizens  imported  in  any  out  Ports,  and  not  in  the  Port  of  the  City  of  London  ;  and  ad- 
judged, that  it  did  not,  becaufe  indefinite  Words  in  the  King's  Grant  fhall  not  import  an  Univer- 
fallity  ;  as  for  Inftance,  the  King  granted  to  a  Venetian  Merchant,  that  he  fhould  be  quit  of  all 
Cuftoms,  &c.  for  any  Manor  of  Goods  by  him  imported,  and  that  he  fhould  be  as  Free  as  the 
Citizens  of  London  ;  by  which  general  Words  he  claimed   to  be  free  of  Prifage,  becaufe  by  this 

3  Spe- 


Grants  of  a  common  Perfon. 


$c 


Special  Grant  the  Citizens  of  London  were  difcharged  thereof;  but   adjudged,  that  he  fhould  nor, 
becaufe  Prifige  was  not  fpecially  expisfled  in  his  Grant,  and  the  rather,  becaufe  Prifage  was  not 
a  Duty  created  by  the  Grant,  but  was  veiled  in  the  King  precedent  to  his  Grant  to  the  Citv  of 
London,    and    was   Parcel   of  his  Inheritance  and  Revenue  before  that  Time;  for  which  Reafon  *]>rr, 
*  fpecial  Words  are  required  to  pafs  it  away.     Hardres  301.   IValler  verfus  Travers.  Rep-i*.*. 

24.  In  a  Special  Verdict  the  Cafe  was,  the  King  being  feifed  in  Fee  of  the  Manor  of  Leyborn  in  %  Mod.  1. 
Kent,  which  came  to  him  by  the  DifTolution  of  Monafteries,  and  to  which  the  Advowfon,  &c. 
was  appendant,  granted  the  Manor  to  the  Archbifhop  of  Canterbury,  excepting  the  Advowfon, 
&c.  afterwards,  the  Church  being  void,  the  King  prefented  W  R.  then  the  Archbifhop  re- 
granted  the  Manor  and  the  Advowfon  to  the  King,  &c.  and  the  King  granted  the  faid  Manor  to 
E.  N-  and  the  Advowfon,  which  lately  did  belong  to  the  Archbifhop  and  to  the  Abbot  adeo  plene 
as  they  came  to  him  by  the  Grant  of  the  Archbifhop ;  it  was  objected,  that  this  Grant  of  the 
Advowfon  was  void,  becaufe  the  King  was  miitaken  in  his  Title ;  for  he  apprehended  he  had  a 
Title  from  the  Archbifhop,  which  he  had  not,  for  the  Advowfon  was  never  in  him  to  grant  : 
But  on  the  other  Side  it  was  faid,  that  in  conftruing  the  King's  Grants,  where  there  is  a  particu- 
lar Certainty  preceding,  they  fnall  not  be  deftroyed  by  any  lncertainty  or  Mifiake,  which  follows; 
that  there  is  a  Difference  where  the  Miftake  of  the  Title  is  prejudicial  to  the  King,  and  where  'tis 
only  in  fome  Defcription  of  the  Thing  which  is  only  fupplememal,  and  not  material  or  iffuable  j 
that  difiincl;  and  proper  Words  which  are  relative  in  fuch  Grants,  are  good  to  pafs  any  Thing; 
that  where  fuch  Grants  are  on  a  valuable  Confideration,  they  /hall  be  conltrued  favourably  for  the 
Honour  of  the  King,  and  for  the  Benefit  of  the  Grantee;  and  accordingly  it  was  adjudged,  that 
the  Advowfon  did  pafs,  and  that  the  King  was  not  deceived,  either  in  the  Value  or  in  his  Title - 
and  that  in  this  Cafe  there  were  as  large  Words  as  in  lVhijiltr'%  Cafe.  1  Mod.  195.  The  King 
verfus  Clerke. 
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How  to  be  conftrued.  (A) 
What  paffes  by  fuch  Grants  of  Lands.  (B) 
What  paffes  by  fuch  Grants  of  Goods 
and  Chattels,  and  what  not.  (C) 


Where  their  Grants  are  void  for  Mifre- 
citals  and  other  Matters,  and  not 
void.  (D) 


(A) 

$oto  to  be  couffruco. 

Usband  and  Wife,  Jointenants  of  a  Manor,  out  of  which  20  /.  per  Annum  was  if- 
fuing  to  the  Queen  ;  fhe  for  a  valuable  Confideration,  did  give,  grant  and  releafe 
the  Rent  to  the  Husband  and  his  Heirs,  and  he  devifed  it  over  to  another  and  his 
Heirs,  and  died;  adjudged,  that  the  Wife  fhall  pay  the  Rent  to  the  Devifee,  be- 
caufe by  the  Words  Grant  and  Releafe,  the  Husband  had  Election  to  take  by  either;  if  he  took 
by  the  Word  Grant,  then  the  Rent  fhall  be  continued,  and  by  Confequence  the  \v  ife  fhall  pay  it ; 
if  he  took  by  the  Word  Releafe,  then  'tis  extinguifhed  in  his  Poffellion;  but  he  did  not  take  by  the* 
later,  becaufe  in  every  Grant  where  there  are  Words  of  a  different  Intent,  it  fhall  be  taken  in 
that  Senfe  which  is  moft  beneficial  for  the  Grantee.     Mich.  15  Eliz,.  Dyer  315). 

2.  The  Father  granted  Lands  to  his  Son,  and  to  his  Wife  &  eomm  primogenit'  proli  fuccef- 
five,  they  having  no  IfTue  at  that  Time,  but  afterwards  they  had  IfTue  a  Daughter ;  adjudged, 
that  after  the  Death  of  the  Son  and  his  Wife,  their  IfTue  ftould  take  nothing  by  this  Grant,  be- 
caufe they  were  not  then  in  Being ;  befides,  the  IfTue  were  to  take  jointly  with  the  Father  and 
Mother,  if  they  took  any  Thing  at  all.  Cro.  Eliz,.  121.  Stevens  verfus  Lawton.  Owen  40.  S.  C. 
Poftea  Habendum.  (D)  2. 

3.  Leafe  at  Will,  rendring  6  I.  per  Annum  Rent;  the  LefTor  by  another  Deed  reciting  this 
Rent,  granted  Eundem  Redditum  to  another  for  Life,  the  Leafe  at  Will  determined;  adjudged, 
that  the  Grantee  fhall  have  6 1.  Rent  for  his  Life,  for  Eundem  redditum  fhall  be  taken  for  the  like 
Rent,  or  Talem  redditum.     Cro.  Eliz,.  241.  Kinder  verfus  Leverfage. 

4.  Grant  of  an  Annuity  out  of  certain  Lands,  when  in  Truth  the  Grantor  had  nothing  in  the 
Lands,  yet  this  fhall  charge  his  Perfon  in  a  Writ  of  Annuity ;  and  if  a  Man  grant  an  Annuity  to 
a  Woman,  who  afterwards  marnes,  then  'tis  in  arrear,  and  the  Wife  dies*  fo  as  the  Annuity  is 
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extinct;    yet  the  Husband   fhall  have   an  Action   of  D.bt  for  the  Arrears.     Goldsbr.  30.  Sellen- 

ger's  Cafe. 

5.  Leffee  for  Years  of  a  Meffuage  granted  All  thai-  his  Meffuage;  the  Grantee  hath  but  an  Eh 
Rate  at  Will;  but  if  he  grant  all  bis^lntereft  and  Eftate  in  the  Meffuage,  then  the  whole  Leafe 
paffeth.     2  Leon.  78.  Griffin's  Cafe. 

6.  Two  Jointenants  for  Years  of  a  Mill,  one  of  them  pretending  to  have  the  Whole  by  Sur- 
vivorfhip,  did  grant  to  the  Plaintiff  the  laid-  Mill,  and  all  his  Eftate  therein,  when  in  Truth  his 
Companion  in  his  Life-time  had  granted  his  Part  to  B.  G.  who  entered  r.nd  evicted  the  Plaintiff  of 
a  Moiety  ;  the  Queftion  was,  if  this  Word  Grant  did  imply  an  exprefs  Warranty  againft  the  Titl; 
of  the  other,  without  any  other  Words ;  and  adjudged  it  did.  Cro.  Eliz,.  Sop.  Protler  verfus 
John/on.    2  Cro.  233.  S.  C.    Antea  Expofuion  of  Sentences.  (C)  4. 

7.  In  Trefpafs,  the  Defendant  pleaded,  that  it  was  ufed  in  the  Manor  of  R.  that  every  Owner 
of  an  Houfc  there  had  Common  in  the  Lord's  Wafte;  that  the  Lord  granted  an  Houfe  to  B.  G.  in 
Fee,  who  bargained  and  fold  it  to  the  Defendant,  -with  all  Commons,  Profits  and  Commodities  ufed 
with  the  fame,  and  he  fold  the  Wafte  to  another ;  it  was  infiited,  that  the  Grantee  ought  not  to 
have  Common  in  the  Wafte,  for  if  he  had,  then  this  would  enure  as  a  new  Grant  to  him  of  the 
Common,  which  it  could  not  be,  becaufe  it  referred  to  a  former  Ufage,  and  that  being  interrupt- 
ed, it  did  not  pafs  by  this  Grant;  but  adjudged  that  it  did,  for  it  fhall  be  a  Grant  of  fuch  Com- 
mon as  other  Tenants  of  the  Manor  ufed  to  have.     2  Bulft.  222.  Grimes  verfus  Peacock. 

8.  The  Bargainor  being  feifed  of  the  Manor  of  D.  and  of  a  Houfe,  and  alfo  of  a  Leafe  for 
Tears  there,  did  bargain  and  fell  the  Manor,  and  all  other.,  his  Lands  and  Tenements  whatjoever  in 
D.  habendum  to  the  Bargainee  and  his  Heirs,  and  covenanted  that  he  had  the  Premiffes  in  Fee; 
the  Court  was  divided,  whether  this  Leafe  for  Years  fhould  pafs  by  thofe  general  Words.  God- 
bolt  113.  Edwards  verfus  Denton,.  Moor  832.  S.  C.  that  it  did  not  pafs,  and  fince  adjudged,  it 
doth  not  pafs.     See  Lord  North  and  Bijhop  of  Ely,  and  1  Balft.yg.  Turpin  verfus  Foreigner. 

9.  The  Lord  of  a  Manor  wherein  there  were  Copyholders  for  Life,  made  a  Leafe  of  a  Copy- 
hold Tenement  called  Harris-Farm,  to  two  Perfons  for  eight  Years,  to  commence  afcer  the  Death 
of  the  Lord  and  his  Wife;  and  by  their  Indenture  they  leafed  the  whole  Manor  to  the  fame  Lef- 
fees ;  the  Copyholder  furrendered,  and  then  the  Lord  granted  the  Copyhold  to  another,  to  hold  ac- 
cording to  the  Cufiom  of  the  Manor  ;  afterwards  he  and  his  Wife  died,  upon  whofe  Deaths  the 
Leafe  made  by  the  Lord  to  the  two  LefTees  did  commence ;  one  of  them  entered  and  fold  his  Part, 
the  other  entered  on  the  Whole  as  furvivor,  and  the  Copyholder  entered  on  him;  adjudged,  that 
the  Survivor  fhould  have  this  Harris-Farm  as  in  Grofs,  and  not  as  Parcel  of  the  Manor  by  the 
laft  Leafe.     Godbolt  127.  Green  verfus  Harris. 

10.  Grandfather,  Father,  and  Son,  the  Grandfather  was  feifed  in  Fee  of  feveral  Lands  in  D. 
and  S.  in  the  Occupation  of  E.  of  P.  and  of  G.  fome  of  which  Lands  he  had  by  Purchafe  and 
fome  by  Defcent,  and  being  fo  feifed,  he  died  ;  then  the  Father  conveyed  to  the  Son  All  his 
Meffuages,  Lands,  &c.  in  D.  and  S.  in  the  Occupation  of  E.  of  P.  and  of  G.  -which  my  Father 
fur  chafed  of  feveral  Men,  and  alfo  conveyed  to  him  a  Houfe  called  the  Hart,  which  he  had  by 
Defcent,  but  not  in  the  Occupation  of  either  of  thofe  Tenants;  the  Queftion  was,  whether  all 
the  Lands  which  the  Grandfather  had  by  Defcent  in  both  thofe  Towns,  and  in  the  Occupation 
of  thofe  three  Tenants,  did  pafs  by  thofe  general  Words,  or  only  the  Lands  which  he  had  by  Pur- 
chafe; adjudged,  that  the  Lands  only  paffed  which  he  had  by  Purchafe,  for  the  general  Words 
were  retrained  to  thofe  Lands  by  the  later  Words  in  the  fame  Sentence.  Mich.  1 1  Jac.  Clay 
verfus  Barnett.    Godb.  236. 

11.  Adjudged,  that  where  a  Man  hath  feveral  Fijhing  in  a  River,  and  grants  to  another  libe- 
ram  Pifcariam,  in  fuch  Cafe  the  Grantee  hath  free  Fifiing  with  the  Grantor  ;  but  if  he  grant  Pif- 
cariam  fuam,  without  ^ny  other  Words,  then  the  entire  Fifhing  paffes.  2  Sid.  8.  Alderman  of 
London  verfus  Haftuig. 

(B) 

Mfyat  paffeg  by  taclj  d^antgi  of  %anb$,  &c. 

I.  TTQufes  and  Mills  will  pafs  by  the  Grant  of  all  Lands,  becaufe  that  is  the  moft  durable 
Jri  Thing  on  which  they  are  built ;  and  in  a  Pracipe  quod  reddat,  where  a  Houfe  or  Mill 
is  demanded,  the  Warrant  of  Attorney  is  always  in  placito  terra.  4  Rep.  85.  in  LuttereU's  Cafe. 
.  1.  Leffee  of  an  Houfe  and  Land  for  a  certain  Number  of  Years,  if  he  fhould  fo  long  live  ;  af- 
terwards the  Leffor  granted  the  Houfe  and  Land  to  another,  habendum  the  Reverfion  for  his  Life, 
cum  poft  mortem,  furfum  reddition'  vel  forisfa&uram  of  the  Leffee,  or  otherwife  it  fhould  happen, 
paying  to  the  Grantor  and  his  Heirs  cum  Reverfio  acciderit,  an  yearly  Rent  of  10/.  the  Leffee 
died,  the  Grantor  diftrained  for  Rent  due  in  the  Life-time  of  the  Leffee,  and  after:  Adjudged, 
that  by  the  Grant  of  the  Houfe  and  Land  for  Life,  the  Reverfion  paffed  after  the  Death  of  the 
Leffee  for  Years ;  but  if  it  had  been  a  Grant  of  the  Reverfion,  the  Land  would  not  have  paffed. 
Pafmore  verfus  Pro-wfe.  Vouch  in  10  Rep.  Lofei Id's  Cafe. 

3.  Demife  of  an  Houfe  and  Land  (excepting  the  Trees)  for  Life,  and  afcerwards  by  the  fame 

Indenture  he  covenanted  to  Hand  feifed  de  tenitnentis  pra>£  to  the  Ufe  of  R.  L.  in  Tail,  with  di- 
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vers  Remainders  over;  adjudged,  that  notwithstanding  this  Exception,  the  Trees  pafs  in  the  Re- 
verfion as  Parcel  of  the  Inheritance,  and  annexed  to  it.      n  Rep.  46.  Liford's  Cafe. 

4.  In  a  Writ  of  Entry  in  the  Qttibus  againft  one  Marrow,  for  feventy  Acres  of  Land  in  R.  the 
Tenant  pleaded,  that  B.G.  was  feifed  in  Fee,  and  demifed  the  Land  to  him  for  Life;  the  De- 
mandant made  a  Title  under  the  fame  £.  G.  abfque  hoc,  that  he  demifed  it  to  the  Tenant  modo 
&  forma;  upon  this  they  were  at  IiTue,  and  the  Jury  found,  that  B.  G.  and  fix  more  v/ere  feifed 
of  an  Houfe,  and  of  the  faid  feventy  Acres  to  the  Ufe  of  the  faid  B.  G.  which  Houfe  and  Lands 
had  been,  Timeout  of  Mind,  called  IV.  and  that  they  made  a  Leafe  of  the  /aid  Houfe,  with  the 
Appurtenances  (but  did  not  fay  of  the  feventy  Acres)  to  the  Tenant;  there  was  a  Verdict  for  him, 
and  afterwards  the  Demandant  moved  in  Arreft  of  judgment,  for  that  the  Verdict  had  not  found, 
that  the  feventy  Acres  were  appurtenant  to  the  Houfe  ;  but  adjudged,  that  by  the  Grant  of  the 
Houfe,  the  Grantee  fball  have  the  other  as  a  Thing  implied  in  the  Grant.  Hill.  5  Mir. 
Dyer  1 5  8. 

5.  By  a  Grant  de  Veflura  terra,  the  Freehold  doth  not  pafs,  becaufe  the  Soil  it  felf  belongcth  to 
another,  and  the  Grantee  hath  no  Authority  to  dig  in  it  by  Virtue  of  fuch  Grant.  Tnn.  30  £- 
lix,.    Owen  37.    Dyer  37 5.  S.  P. 

6.  If  a  Man  grant  omnes  Bofcos  fuos  in  D.  this  paffeth  the  Soil;  but  if  he  grant  all  his  Lands 
in  D.  Cxceptis  Bojcis,  this  extendeth  to  the  Trees  only,  and  not  to  the  Soil.  28  H.  8.  Dya  19. 
5  Rep.  ii.-  11  Rep.  Liford's  Cafe.  S.  P. 

7.  Adjudged,  that  by  a  Grant  of  all  his  Lands  the  Woods  will  pafs,  and  by  a  Grant  of  all  his 
Lands  called  D.  in  the  'Tenure,  Occupation,  or  Poffeffion  of  T.  S.  that  if  T.  S.  had  Part  of  the 
Lands  in  Leafe,  and  Part  not,  yet  if  he  depaftured  his  Cattle  there,  'tis  fufficient  to  pafs  the 
Whole,  let  the  PofTefiion  or  Occupation  be  by  Right  or  Wrong.  1  Roll.  Rep.  23.  Dockwra  veifus 
Be/is. 

(C) 

fc&ltjat  paCTcjs  by  tijciv  d^antg  in  d5ooDis  anD  Chattels,  ano  toljat  not. 

1.  TT  was  held  formerly,  that  by  a  Grant  of  all  hit  Goods  and  Chattels,  that  Bonds  would  pafs, 
JL  yet  now  'tis  held  to  the  contrary,  (viz,.)  that  the  Words  Goods  and  Chattels  do  not  extend 
to  Bonds,  Deeds,  or  Specialties,  or  to  any  Evidences  concerning  the  Freehold  or  Inheritance;  for 
thefe  are  Things  in  Action,  unlefs  'tis  in  fome  Special  Cafes,  as  where  they  are  brought  into  an 
Inn  and  loft  by  the  Default  of  the  Inn-keeper,  there  the  Writ  fball  be  Bona  &  Cat  all  a  generally. 
8  Rep.  3  3 .  Caly's  Cafe. 

2.  If  Executors  grant  omnia  Bona  fua,  it  was  likewife  formerly  held,  that  the  Goods  which 
they  had  as  Executors,  did  not  pafs;  but  now 'tis  held,  that  by  fuch  Grant  the  Goods  which  they 
had  of  the  Teftator  do  pafs.  18  £//'z,.  Plowd.  Com.  in  Bracebridge'sCzfe.  1  Leon.  263.  Lord  St. 
yohn  and  Countefs  of  Kent.   Noy  106.  Bally  verfus  Spooner.  S  P. 

4.  In  Trover  for  fourteen  Lemon-Trees,  the  Cafe  was,  the  Plaintiff"  got  Leave  of  the  Lord 
Brudnell  above  fix  Years  before  the  Aftion  brought,  to  have  the  Trees  ftand  in  his  Garden,  and 
that  my  Lord's  Gardener  fhould  take  Care  of  them  ;  my  Lord  fold  the  Garden,  and  all  the  Trees 
therein,  to  the  Lord  Portland,  who  fold  the  Garden,  and  whatever  he  had  therein,  to  the  De- 
fendant Vernon,  upon  whom  a  Demand  and  Refufal  of  thefe  Trees  was  proved:  It  was  ruled  by 
Holt  Ch.  Tuft,  that  thefe  Trees  being  tn  Boxes,  did  not  pafs  by  the  Grant  of  the  Lord  Brudnell, 
becaufe  they  were  feparate  from  the  Freehold.     Mod.  Cajes  1 70.  Oliver  verfus  Vernon. 

(D) 

Cflljcrc  c&iant$  arc  boiD,  o?  not  boto,  foj  S^ifrccttate  ant)  otfcer  Scatters, 

1.T7EME,  Leffee  for  Years,  married,  he  in  the  Reverfion  granted  the  Lands  to  another,  to 
17  commence  after  the  Term  demifed  to  the  Husband,  when  in  Truth  there  never  was  any 
fuch  Demife  to  him,  for  it  was  leafed  to  the  Wife,  and  by  A<5t  of  Law  transferred  to  him,  (viz..) 
by  the  Intermarriage;  yet  adjudged,  that  the  Commencement  of  the  Leafe  in  Reverfion  ftiall  be 
after  the  Expiration  of  the  Leafe  to  the  Wife.     Plow.  Com.  192.  Wrotefly  veifus  Adams. 

■2.  Leafe  for  Years,  reciting  a  former  Leafe  to  be  made  6  Aug.  30  H.  8.  when  in  Truth  it  was 
made  30  Aug.  in  the  fame  Year ;  the  Defendant  pleaded  Non  dirnifit  modo  &  forma,  upon  which 
Iffue  was  joined,  and  the  Jury  found  the  Special  Matter;  adjudged,  that  the  principal  Matter 
was  5;  dirnifit,  which  being  found,  'tis  not  material  whether  it  was  modo  &  forma,  or  not;  io 
that  the  Mifrecital  fball  not  prejudice  the  Plaintiff"  in  this  Cafe.     Trin.  3  Maria,  Dyer  \\6. 

3.  The  Vendor  having  purchafed  an  Houfe  in  R.  of  B.  G.  made  a  Feoffment  of  it  by  the  Name 
of  a  Meffuage  late  of  R.  G.  cum  pertincntiis  in  R.  aforefaid,  which  was  falfe,  for  R.  G.  was  never 
poffelled  of  it ;  adjudged,  that  the  Feoffment  was  good,  if  both  the  Names  of  B.  G.  and  R.  G. 
had  been  omitted,  and  that  the  Words  Mejfuagium  prad'  cum  pertinent  Us  in  R.  had  been  fufEcient 
to  pafs  it.     Pafch.  29  Eliz,.  Dyer  2.-]6. 

4,  King 


pIO 


Guardian. 


4.  King  Ed.  6.  granted  to  the  Bifhop  of  Coventry,  and  his  Succeffors,  the  Advowfon  of  the 
Church  of  D.  in  propria!  Ufus ;  after  the  Death  of  the  then  Incumbent,  the  Bifhop,  in  the  Life- 
time of  the  faid  Incumbent,  made  a  Leafe  thereof,  to  begin  after  the  Death  of  the  Incumbent, 
which  was  confirmed  by  the  Dean  and  Chapter,  and  then  the  Incumbent^  died;  adjudged,  that 
the  Leafe  was  void,  becaufe  the  Bifhop  had  nothing  in  the  Advowfon  when  the  Leafe  was  made. 
7  Eliz,.  Dyer  244. 

5.  In  Wade  for  cutting  down  and  felling  Trees ;  the  Defendant  pleaded,  that  the  Plaintiff  grant- 
ed to  him  Omnes  Arbores  fuas  crefcentes  fuper,  &c.  qua  poffm  ratianabiliier  parcan  •  adjudged, 
that  this  Grant  was  void,  becaufe  'tis  incertain  how  many  Trees  might  reafuhably  be  fpared.  Mich. 
1  Mar.  Dyer  o 1 . 

6.  Bargain  and  Sale  of  feveral  MefTuages  lying  in  the  Parifh  of  St.  Andrew  Holbom,  in  the  Te- 
nure of  B.  G.  when  in  Truth  they  were  in  the  Parifh  of  St.  Sepulchres,  but  in  the  Tenure  of  the 
faid  B.  G.  the  Deed  was  enrolled;  but  adjudged,  that  nothing  paffed  by  it,  becaufe  the  firft  De- 
fcription  was  falfe,  tho'  the  fecond  was  true ;  but  if  the  firft  had  been  true,  and  the  fecond  falfe, 
in  fuch  Cafe   the  Grant  had  been   good,    notwithftanding  the  Mifrecital.  '  3  Rep.  10.  Dowty's 

Cafe. 

7.  Grandfather,  Father,  and  Son,  the  Grandfather  had  feveral  Lands,  both  by  Purchafe  and 
Defcent  in  R.  and  S.  in  the  Tenures  of  B.  G.  and  R.  IV  and  died ;  the  Father  made  a  Convey- 
ance of  feveral  Lands  to  the  Son  in  thefe  Words,  (viz,.)  All  my  MefTuages,  Lands  and  Tenements 
in  R.  and  S.  now  in  the  Tenure  of  B.  G.  and  R.  W.  which  my  Father  purchased  from  divers  Men, 
and  alfo  a  Houfe  called  "the  Hart,  which  came  to  him  by  Defcent,  in  the  Tenures  of  the  faid  B.  G. 
and  R.  W.  adjudged,  that  none  but  the  purchafed  Lands  paffed  by  this  Conveyance,  except  the 
Houfe  called  The  Hart,  and  that  paffed,  becaufe  it  was  exprefly  named;  but  all  the  other  Lands 
which  he  had  by  Defcent,  did  not  pafs  by  the  general  Words,  All  my  Lands  and  Tenements,  tho1 
they  were  in  the  Tenure  of  B.  G.  and  R.  IV  and  tho'  they  were  in  the  Parijhes  named  in  the 
Conveyance,  which  are  two  of  the  Reflxiftions  to  which  thefe  general  Words  muff,  refer ;  but 
they  likewife  refer  to  the  third  Reftriction,  (viz,.)  To  all  the  Lands  which  the  Father  had  by  Pur- 
chafe, and  therefore  the  Lands  which  he  had  by  Defcent  fhall  not  pafs.  Godbolt  236.  Clay  ver- 
fus  Bamett.    8  Rep.\<>o.  Altham s  Cafe,  Second  Reflation.  S.  P. 

8.  King  Ed.  3.  granted  to  the  Son  Omnes  advocationes  Ecclefiarum  qua  pertinent  ad  prior  at  um 
de  Mountague,  &c.  and  which  he  lately  granted  to  William  Earl  of  Salisbury,  the  Father,  when 
in  Truth  the  Advowfon  then  in  Queftion  was  never  granted  to  trie  Father ;  yet  adjudged,  that 
notwithftanding  this  Mifrecital,  the  Grant  was  good.     10  Rep.  no.  in  Legates  Cafe. 

1  Lev. 41.  o.  LefTee  for  Years  granted  to  T.  P.  fo  much  of  the  Term  as  Jhould  be  unexpired  at  the  Time  of 
his  Death;  the  Grantee  affigned  all  his  Intereft,  &c.  and  covenanted,  that  the  Affignee  fiould 
quietly  enjoy  againft  all  Perfons,  and  entered  into  a  Bond  for  Performance  of  Covenants ;  the  Ob- 
ligee brings  an  Aftion  of  Debt,  and  affigns  a  Breach,  upon  which  they  were  at  Iffue,  and  the 
Plaintiif  had  a  Verdict ;  but  it  was  adjudged  upon  a  Motion  in  Arreft  of  Judgment,  that  this  Ac- 
tion would  not  lie,  becaufe  the  original  Grant  being  void  for  the  Incertainty,  the  Covenants  in 
the  Affignment  of  that  Grant  muft  likewife  be  void,  for  thofe  depend  upon  the  original  Grant, 
and  the  Bond  depends  on  the  Affignment,  and  fo  they  are  all  void.  Raym.  27.  Capenhurfl  verfus 
Capenhurft.  See  ReBor  of  Chedingtons  Cafe.  See  Teh.  1 8.  Soprani  verfus  Skurro.  Yet  in  Owen 
136,  it  was  held;  that  the  Covenant  fhall  bind,  tho'  the  Deed  is  void  in  the  Cafe  of  Waller  verfus 
Dean  and  Chapter  of  Norwich. 
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II 


N  Ravifhment  of  a  Ward,    the  Cafe  was,    that  a  Woman  had  two  Sons  by  feveral  Huf- 
bands,  the  Son  of  her  laft  Husband   being  under  Age ;  after  the  Death  of  the  Mother, 
the  Guardianfhip  of  the  Infant  was  claimed  by  his  Uncle,  and  it  was  likewife  claimed 
by  his  elder  Brother,  who  was  of  the  *  Half-Blood ;  and  adjudged,  that  it  belonged  to 
his  Brother,  and  not  to  his  Uncle.     Moor  635.  Swan  verfus  Gaterland. 

2.  Before  the  Statute  12  Car.  2.  cap.  24.  if  Tenant  by  Knights-Service  had  devifed  the  Guar- 
dianfhip of  his  Heir  at  Law,  it  had  been  void  in  refpecl:  to  the  Lord  ;  for  notwithftanding  fuch 
Difpofition,  he  fhall  have  the  Guardianfhip  by  Reafon  of  the  Tenure  of  the  Land,  neither  fhall 
fuch  a  Devife  bar  a  Guardian  in  Socage,  becaufe  he  claims  nothing  but  for  the  Benefit  of  the 
Heir;  'tis  true,  the  Tenant  in  Socage  might  have  difpofed  his  Lands  in  Truft  for  the  Benefit  cf 
the  Heir,  but  he  could  not  devife  or  difpofe  the  Guardianfhip  or  Cuftody  of  the  Heir  himfelf,  from 
the  next  of  Kin,  to  whom  the  Land  could  not  defcend,  becaufe  the  Law  gave  the  Guardianft.ip  to 
fuch  i.ext  of  Kin.     Keilw.  1 8<5. 

2  3.  But 


Guardian.  911 


3.  But  now  Tenant  in  Socage,  tho'  under  Age,  hath  Power  to  nominate  who  fhall  have  the 
Cuftody  of  his  Heir,  and  for  what  Time,  and  accordingly  the  Lands  fhall  follow  the  Guardianfhip  j 
not  as  an  Intereft  devifed  by  the  Teftator,  but  as  an  Incident  given  by  the  Law  to  attend  theCuftody 
of  the  Heir ;  and  therefore  fuch  a  Special  Guardian,  which  may  be  now  made  by  Virtue  of  that  Sta- 
tute, cannot  transfer  or  affign  the  Cuftody  of  his  Ward  by  any  Ad:  executed  by  him,  becaufe  the 
Truft  is  Perfonal,  and  cannot  be  affigned  j  neither  fhall  it  go  to  the  Executor  or  Adminiftrator  of  the 
Guardian,  but  determines  by  his  Death.  Vaugh.  180.  Bedell  verfus  Confhabk.  See  Dyer  189.  Lord 
Bray's  Cafe. 

4.  By  the  Statute  before-mentioned,  'tis  enacted,  That  where  any  Perfon  hath  a  Child  under 
the  Age  of  twenty-one,  and  not  married  at  the  Time  of  his  Death,  the  Father  of  fuch  Child,  (tho' 
under  Age  himfelf)  whether  born,  or  in  Ventre  fa  mere,  may  by  Deed  executed  in  his  Life-Tune, 
or  by  his  laft  Will,  difpofe  the  Cuftody  of  fuch  Child  till  he  Jhall  arrive  to  twenty-one,  or  for  any 
lejjer  Term  ;  and  fuch  Difpofition  Jhall  be  good  againft  any  claiming  as  Guardian  in  Socage,  and  the 
Perfon  to  whom  the  Cuftody  isfo  dtfpofed,  may  have  an  AElion  ofTrefpafs  againft  any  one  who  Jhall 
take  him  away,  and  recover  Damages  for  the  Benefit  of  the  Child,  and  he  may  receive  the  Rents  and 
Profits  of  all  his  Lands  and  Tenements,  but  for  the  Ufe  of  fuch  Child  ;  and  alfo  the  Perfonal  Eftate 
during  the  Time  he  is  appointed  Guardian,  for  the  like  Benefit. 

5.  Now  the  Meaning  of  this  Statute  is,  that  whereas  all  Tenures  are  in  Free  Socage,  and  the 
next  of  Kin,  to  whom  the  Land  cannot  defcend,  is  Guardian  at  Common  Law,  until  the  Heir 
is  fourteen  Years  old  ;  the  Father  fince  the  Making  this  Act  may  appoint  a  Guardian  to  his  Heir 
for  any  Time  until  he  be  twenty-one  Years  old,  and  fuch  Guardian  fhall  have  the  like  Remedy  for 
his  Ward,  as  Guardian  in  Soccage  had  at  Common  Law. 

6.  But  a  Copyholder  is  not  within  this  Statute,  to  difpofe  the  Cuftody  of  his  Heir,  for  that  be- 
longs to  the  Lord  of  the  Manor  according  to  the  Cuftom,  tho'  not  de  jure  ;  for  if  there  is  no 
fuch  Cuftom,  then  the  next  oj  Kin,  to  whom  the  Land  cannot  defcend,  fhall  have  the  Cuftody 
both  of  the  Infant  and  his  Lands  ;  but  if  there  is  fuch  a  Cuftom,  then  this  Statute  fhall  not  fet 
it  afide,  becaufe  if  it  fhould,  the  Lord  of  the  Manor  might  be  at  a  Lofs.  3  Lev.  395.  Clench 
verfus  Cudmore.     2  Lutw.  1  181.  S  C.     See  Hutt.  16,   17. 

7.  Sir  Henry  Wood  devifed  the  Guardianfhip  of  his  Daughter  to  the  Lady  Chefter  ;  and  after- 
wards the  Dutchefs  of  Cleveland,  to  whofe  Son  this  Daughter  was  contracted,  being  then  about 
eight  Years  old,  pretended,  that  Sir  Henry  Wood  had  revoked  this  Guardianfhip,  and  libelled  in  the 
P,erogative  Court  to  have  this  Nuncupative  Will  of  Revocation  proved ;  but  a  Prohibiten  was  grant- 
ed, becaufe  the  Guardianfhip  is  a  Thing  cognifable  in  the  Temporal  Courts,  who  are  to  judge 
whether  the  Devife  was  purfuant  to  the  late  Statute.     1  Vent.  207.  The  Lady    Chefter's  Cafe. 

8.  Debt  by  a  Bijhop  and  his  Commiffary,   upon  a  Bond  to  them  conditioned,  that  whereas  the  T.  Jones 
Defendant  was  by  the  Spiritual  Court  appointed  Guardian  to  an  Infant,  if  he  fafely  guard  his  9°« 
Eftate,  and  render  him  a  juft  Account  of  all  his  Goods  and  Lands,  &c.  then  the  Bond  to  be 

void  ;  the  Defendant  pleaded,  that  the  Bond  was  taken  extorfive  colore  Officii,  &c.  and  upon 
Demurrer,  Hale  Ch.  'Juft.  held,  that  tho'  the  Ordinary  hath  Power  to  appoint  a  Curator  or  Guar- 
dian to  an  Infant,  it  muft  be  only  as  to  his  Perfonal  Eftate  ;  but  here  'tis  both  of  Gcods  and 
Lands,  which  makes  it  void;  and  if  he  might  take  a  Bond  to  himfelf,  yet  it  muft  not  be  to 
his  Commiffary  too  ;  but  the  other  Judges  held  the  Bond  good.  2  Lev.  162.  Bijhop  ofCarlifle  v.  Wells. 

9.  In  a  Prohibition,  the  Plaintiff'  declared,  that  the  Title  to  Guardianfhip  is  determinable  at 
Common  Law  ;  but  that  the  Defendant  had  libelled  againft  him  (the  now  Plaintiff)  in  the  Spi- 
ritual Court,  that  by  the  Canons  and  Ecclefiaftical  Conftitution,  any  Perfon  having  the  Tuition 
of  an  Infant  under  Age,  committed  to  him  by  the  Will  of  the  Father,  or  per  judicem  competentem, 
ought  to  have  the  Cuftody  of  fuch  Infant,  and  his  Portion  ;  and  if  any  Perfon  detain  fuch  Infant, 
or  his  Portion,  he  is  punifhable  and  compellable  by  Ecc'efiaftical  Cenfures,  to  deliver  up  the  Per- 
fon and  Portion  of  fuch  Infant  to  his  Guardian  ;  and  that  the  Cuftody  of  J.  R.  an  Infant,  under 
the  Age  of  fourteen,  having  a  Legacy  left  by  his  Father,  was,  upon  the  Probate  of  his  Will,  com- 
mitted by  the  Spiritual  Court,  to  the  now  Defendant,  till  he  fhould  attain  the  Age  of  fourteen 
Years,  and  that  the  Defendant  then  detained  him  ;  there  was  a  Plea,  and  a  Replication,  and  a 
Demurrer  ;  and  adjudged,  that  tho'  the  Spiritual  Court  hath  Authority  to  commit  the  Cuftody 
of  an  Infant,  having  only  a  Perfonal  Eftate,  yet  as  this  Libel  is,  the  Prohibition  muft  Hand,  for 
it  being  founded  on  a  Libel,  which  is,  that  by  the  Laws  Ecclefiaftical  any  Perfon,  having  the- 
Tuition  of  an  Infant,  &c.  ought  to  have  the  Cuftody  of  fuch  Infant,  and  his  Portion,  and  a 
Suit  in  the  Ecclefiaftical  Court  for  Detainer  of  them  ;  this  is  certainly  ill,  becaufe  it  includes 
Commitments  of  Guardianfhips  by  Fathers,  upon  the  Statute  12  Car.  2.  which  appoints  a  Reme- 
dy to  the  Guardian  by  an  Attion  of  Trefpafs,  where  an  Infant  is  taken  and  detained  from  him  ; 
and  therefore  they  ought  not  to   proceed  on  this  Libel.     2  Lev.  217.  Loury  verfus  Reines. 

10.  Habeas  Corpus  directed  to  Sir  Robert  Vmer  to  bring  in  the  Body  of  Bridget  Hide,  Daugh- 
ter and  Heir  of  Sir  Tho.  Hyde,  whofe  Widow  the  faid  Sir  Robert  had  married,  and  fhe  being 
now  dead,  the  Cuftody  of  her  Daughter,  being  thirteen  Years  of  Age,  was  left  with  Sir  Ro- 
bert, who  had  no  Right  to  her,  for  that  her  Aunt  was  Guardian  by  Law ;  it  was  fuggefted, 
that  he  intended  to  marry  her  to  fome  Great  Perfon,  but  of  a  finall  Fortune,  tho'  fhe  was  al- 
ready married  to  one  Mr.  Emmerton,  by  the  Confent  of  her  Mother,  whilft  living  ;  fhe  was 
brought  into  Court,  and  being  asked,  whether  fhe  was  willing  to  ffay  with  Sir  Robert  ;  fhe  an- 
fwered,  that  fhe  was  ;  whereupon  he  was  ordered  to  enter  into  a  Recognifance  of  40000  /.  not 
to  fuffer  her  to  marry,  whilft  fhe  was  in  his  Cuftody,  and  that  he  would  permit  her  Aunt  and 
Friends  to  vifit  her.     2  Lev.  128.  The  King  verfus  Sir  Robert  Viner.  <01W> 
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(A) 

4  Mod.      i.  p"~gr—S.  H  E  Defendant  was  indifted  at  the  Quarter-Seffions,  for  that  he  non  halehs  Lands, 
49-  i  &c.  of  the  Yearly  Value  o/ioo/.  p  ZVo-y.  3  1  C;r.  2.  at  B.  did  fhoot  in  an  *  Hand- 

*  ^  5  £KHj    coKfM  formam  Statue',  &c.  contra  pacem,  &c.  Upon  Not  guilty  pleaded,  he 

"    '  C'  Jx  was  found   Guilty,  and    the    Entry  of  the  Judgment  was   thus ;  Ideo   confiderat' 

eft  per  Curiam  quod  praa"  T.  A.  folvet,  &c.  decern  librar'  pro  fine,  &c.  upon  a  Writ  of  Error 
brought,  it  was  affigned  for  Error,  that  the  Indiftment  was  ill,  for  the  Words  non  habeas  ter- 
ras refer  to  the  Time  of  the  Indictment,  and  not  to  the  Time  of  the  Shooting;  for  he  might 
have  100/.  per  Annum  when  he  did  fhoot,  and  might  part  with  it  before  he  was  indifted  for 
fhooting  ;  be'fides  the  judgment  is,  that  folvet  decern  librar ,  inftead  of  folvat  decern  libras  ;  and 
for  theie  Faults  the  Judgment  was  reverfed  3  like  S-anflie'sCsk.  Crc.  Eliz,.  754.  an  Indictment 
for  a  Forcib'e  Entry  into  Lands,  exiften  liberu'  Tenementum,  inftead  of  faying  adtunc  exiften  t 
which  is  ill.  Raym.  378.  The  King  verfus  Aljup. 
-.,  2.  By  the  Statute  33  H.  8.  cap.  6.  the  keeping  of  an  Hand-Gun  is  prohibited,  and  (hooting  in 

it  with  Hail-Jbot,  under  the  Penalty  of  10  /.  one  Moiety  to  the  King,  and  the  other  to  the  In- 
former ;  the  Defendant  Saunders  was  convicted  by  two  Juftices  of  the  Peace  for  this  Offence,  (viz.) 
for  keeping  an  Hand-Gun,  and  Jkooting  -with  Hail-Jhot,  not  having  100  1.  per  Ann.  &c.  and 
for  not  paying  the  10  /.  he  was  committed,  and  being  now  brought  up  by  Habeas  Corpus,  and 
the  Record  of  this  Conviction  being  removed  by  Certiorari,  it  was  quafhed  j  for  that  the  Con- 
viction was  before  T.  B.  and  G.  B.  two  Juftices  of  Peace  ad  pacem  in  Com'  prad'  confervand', 
leaving  out  the  Word  affignatis  ;  fo  it  doth  not  appear,  whether  they  were  Juftices  affigned  to 
keep  the  the  Peace,  or  not  ;  befides,  the  Conviction  was  before  two  Juftices,  whereas  the  Statute 
gives  Authority  to  one  Juftice  to  convift,  he  being  the  next  Juftice  of  Peace  where  the  Offence 
was  committed  j  and  it  doth  not  appear  in  this  Cafe,  that  either  of  the  Juftices  was  the  next,  or 
not.     1   S.iund.  263.  Sanders's  Cafe.  See  Vent.%1,  39. 

3.  The  Defendant  was  convifted  before  a  Juftice  of  Peace  upon  the  Statute,  for  keeping  a 
Gun,  not  having  one  Hundred  Pounds  per  Ann.  and  the  Record  of  this  Conviction  being  re- 
moved into  B.  R.  it  was  quafhed  upon  this  Exception,  (viz.)  non  ha'juijjet  100  1.  pet  Ann.  but 
did  not  fay  when:  for  it  might  be,  that  he  had  100  /.  per  Annum  at  the  Time  when  he  kept 
the  Gun,  but  not  at  the  Conviftion  ;  now  in  this  Cafe  the  Offence  ought  to  be  certainly  alledged, 
(viz..)  That  the  Defendant  pradici'  die  &  anno  had  not  100/.  per  Annum.  3  Mod.  280.  The 
King  verfus  Sihox. 

4.  The  Cafe  of  the  King  and  Alfop  before-mentioned,  is  reported  in  4  Mod.  Rep.  upon 
other  Exceptions  to  the  Indictment,  as  to  the  Matter  in  Law,  (viz..)  That  the  Juftices  of  Peace 
have  no  general  Jurifdiftion  to  hear  and  determine  this  Offence  ;  for  tho'  their  Commi/fion  is  ad 
pacem  confervand',  yet  that  muft  be  intended  in  Cafes  only  of  open  Force  and  Violence;  their 
Cormniffion  is  likewife  to  inquire  de  omnibus  ojfenjis,  but  that  muft  be  underftood  of  fuch  Of- 
fences of  which  they  may  lawfully  enquire  :  Et  per  Holt  Ch.  Juft.  the  Juftices  of  Peace  have 
Power  by  the  general  Words  of  their  Commiffion,  to  punifli  Offences  againft  any  Statute  made 
concerning  the  Peace ;  but  the  Statutes  made  concerning  Shooting  do  not  relate  to  the  Peace,  but 
only  to  the  due  Qualification  of  the  Perfon  who  fhoots,  and  that  cannot  be  an  Offence  againft  the 
Peace;  therefore  if  this  Indictment  is  not  good  upon  the  Statute  z  &l  Ed.  6.  'tis  not  good  up- 

*  55  H-8,  on  the  Statute  of  *  H.  8.  for  by  that  Statute  'tis  required,  that  the  Gun  fhould  be  a  Yard  long, 
C*P"  6'      and  this  Indiftment  doth  not  fet  forth  the  Length  of  the  Gun  ;  therefore  the  Conclufion  contra 

formam  Statuti  will  not  help ;  therefore  this  Indiftment   is  not  good  before  the  Juftices  of  Peace 
for  want  of  Jurifdiftion.     4  Mod.  49.  The  King  verfus  Alfop. 

5.  The  Defendant  not  having    100  /.  per  Annum,  did    fhoot  in  a  Gun  in  February,  and  was 

*  33  H.  S.  brought  before  a  Juftice  of  Peace  in  March  following,  and  by  him  convicted  ;  now  by  the  *  Statute 
cap.  6.       no  Time  is  limited  when   the  Offender  fhall  be  carried  before  a  Juftice  of  Peace  to  be  examined ; 

and  therefore  it  ought  to  be  inflanter,  which  not  being  done,  the  Conviftion  was  quafhed  upon  a 
Motion.     4  Mod.  147  The  King  verfus  Bullock. 
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habeas  Corpus* 


Who  fhall  have  it ;  to  whom  it  fhall 
be  awarded  ,•  and  the  Punifhment  for 
not  obeying  the  Writ.  (A) 


Of  the  Proceedings  after  the  Writ  deli- 
vered. (B)  — ^ 
Returns  thereof,  good.  (C) 
Returns  thereof,  not  good.  (D) 


(A) 

m\)o  Gull  babe  ft;  to  tobom  it  ©all  be  atoatroco  *  ano  tbe  ^um'Gjment 

tot  not  Obeying  tt)e  Spirit.    See  Falfe  Imprifonment  per  totum. 

HERE   an  Officer  of  either  of  the  Courts  in  Weflminfler-Hall,  is  fued  in  an 

Inferior  Court,  he  may  have  a   Writ  of  Privilege,  which  h   a  Superfedeas   to 

the  Aftion  there,  or  if  he  is  committed  he  may  haVe  an  Habeas   Corpus,  and 

no  Procedendo  fhall  be  awarded,  becaufe  his  Attendance  in  a  Higher  Court  is 

necefTary.     Hill,  i  2  Eliz,.  Dyer  287.     2  Eliz,.  Mich.  Dyer  1  75   S.  P. 

2.  There  was  Judgment  againft  the  Defendant  in  the  Court  of  King's  Bench,  and  afterwards 
another  judgment  againft  him  in  the  Court  of  Common  Pleas,  upon  which  he  was  in  Execution 
in  the  Fleet,  and  brought  an  Habeas  Corpus,  and  removed  himfelf  into  the  King's  Bench  ;  and  it 
was  held,  that  the  Writ  was  well  awarded,  and  that  he  fhould  now  be  in  the  Cuftody  of  the 
Marfnal   for  both  the  Debts.     Mich.  4  Mar.  Dyer  132. 

3.  The  Defendant  was  taken  in  Execution  upon  a  Ca.  fa.  out  cf  the  King's  Bench,  ai  c5  ifter- 
wards  they  iifued  a  Prerogative  Writ  out  of  the  Exchequer,  to  have  his  Body  there,  he  being  in- 
debted to  the  Queen  ;  the  Sheriff  brought  him  thither,  and  fhewed  the  Caufe  of  his  Detainer ; 
and  thereupon  he  was  committed  in  Execution  to  the  Fleet  for  both  the  Debts;  then  he  brought 
an  Habeas  Corpus  ifluing  out  of  the  Court  of  King's  Bench,  upon  which  the  Warden  of  the  Fleet 
returned  all  this  Special  Matter,  and  he  was  remanded  to  the  Fleet.  Dyer  197.  Lajfell's  Cafe.  3  Ed. 
6.  Dyer  167.  S.  P.     Owen  90.  S.  C.     Mich.  5  Car.  1.  Lady  Sand's  Cafe,  S.  P. 

4.  The  High  Commiffioners  exhibited  feveral  Articles  to  an  Attorney,  and  he  refufing  to  fwear 
to  them,  was  committed,  and  upon  an  Habeas  Corpus  brought,  was  diftharged ;  for  it  belongs 
to  the  judges  to  expound  the  Statute  upon  which  that  Court  was  eftablifhed.  2  Brournl.  271. 
9  cjr  10  Eliz,.  Ley's  Cafe. 

5.  An  Habeas  Corpus  was  awarded  to  the  Lord  Warden  of  the  Cinque  Ports,  the  Imprifonment  Palm.  54, 
being  in  Dover,  and   he  would  not  obey  it ;  whereupon  an  Alias  was  awarded,  with  a  Penalty,  96. 

and  the  Lord  Warden  pretended,  that  the  King's  Writ  would  not  run  there  ;  the  fame  Pretence  was 
formerly  by  the  Mayor  of  Berwick,  but  there  was  an  Attachment  againft  him,  and  he  was  com- 
mitted for  his  Contempt  ;  for  an  Habeas  Corpus  is  a  Prerogative  Writ,  which  concerns  the  Li- 
berty of  the  Subjeft,  and  ought  to  be  obeyed  ;  and  no  Anfwer  can  fatisfy  it,  but  to  return  the 
Caufe  of  the  Imprifonment,  that  the  Court  may  judge  of  it,  with  a  paratum  habeo,  that  they 
may  either  difcharge,  bail,  or  remand  him  ;  and  therefore  another  Habeas  Corpus  was  awarded, 
with  a  very  gieat  Penalty.     2  Cro.  543.  Bourn's  Cafe. 

6.  An  Habeas  Corpus  was  directed  to  the  Bifhop  of  Durham,  who  made  no  Return  ;  thereupon 
the  Court  was  moved  for  an  Alias,  with  a  Penalty  ;  and  the  Year-Book  43  Ed.  3.  was  vouched, 
wheie  it  appeared,  that  an  Habeas  Corpus  was  returned  from  Bourdeaux ;  the  Bifhop  infifted  to 
have  his  Privileges  recited  in  the  Writ;  but  the  Clerks  affirming,  that  many  Certiorari' s  have 
been  returned  from  Durham,  the  Court  would  not  change  the  antient  Forms.  Latch.  i6a.Job- 
fon's  Cafe. 

7.  Moved  for  an  Habeas  Corpus  to  bring  a  Prifoner  to  the  Affifes,  who  was  Witnefs  in  a 
Caufe  there  to  be  tried  ;  it  was  granted,  but  at  the  Charge  and  Peril  of  the  Party  for  whom  he- 
was  a  Witnefs,  it  he  fliould  efcape.     Style   119,  230.  "Treton  verfus  Squire. 

8.  The  Defendant  was  arretted  in  Wiltfbire  by  a  Latitat,  and  being  brought  to  Marlborough, 
the  Plaintiff  dropt  his  Profecution  upon  the  Latitat,  and  arretted  him  by  a  Serjeant  of  that  Cor- 
poration, and  proceeded  againft  him  in  their  Court ;  the  Court  ordered  an  Attachment  againft  the 
I  laintiff,  and  an  Habeas  Corpus  to  bring  up  the  Defendant  to  the  King's  Bench.  Style  239.  Brian 
verfus  Stone. 

9.  Habeas  Corpm  directed  to  the  Sheriff  or  Goaler,  quafhed,  becaufe  in  the  Disjunctive.  1  Sulk* 
3 jo.  The  Kii>°  verfus  Fowler. 
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io.  Habeas  Corpus  to  the  Stannary-Court,  to  which  there  was  an  infufficient  Return  by  Way 
of  Excufe  ;  and  the  Rule  was,  that  the  Party  might  go  to  the  Coroners,  and  have  an  Amer- 
ciament on  the  Warden  of  the  Stannaries  eftreated,  and  an  Alias  Habeas  Corpus  was  granted  for 
the   Infufficiency  of  this   Return  ;  and   if  he  make  another  Excufe,  then  an  Attachment  wiJl  go. 

I  Salk.  350. 

11.  Habeas  Corpus  to  the  Sheriffs  of  London,  who  returned  an  AElion  againft  the  Defendant 
upon  a  By-Law,  with  a  Penalty,  for  not  weighing  at  the  City-Beam  ;  and  a  Motion  being  made, 
that  the  Record  might  be  filed,  adjudged,  that  if  the  Record  itfelf  was  filed,  it  can  never  be 
fent  down  by  a  Procedendo  again  ;  but  this  Writ  and  Return  was  filed,  becaufe  the  Record  was 
not  removed  by  the  Habeas  Corpus,  as 'tis  by  a.  Certiorari,  but  remains  (till  below ;  and  the  Re- 
turn is  only  an  Account  of  their  Proceedings  itated  and  fent  up  to  B.  R.  to  determine  the  Matter; 
therefore  if  no  Record  is  filed,  a  Procedendo  may  be  awarded,  and'accordingly  it  was  done.  1 
Salk.  352.  Faz,acharly  verfus  Baldo. 

(B) 

&f  pwtttin$$  after  tfjc  fflvit  ociffctrcSJ, 

t.  rpHE  Error  affigned  to  reverfe  a  Judgment  in  an  Inferior  Court  was,  that  after  an  Habeas 
JL  Corpus  delivered  to  the  Mayor,  &c.  and  his  Allowance  thereof,  the  Court  did  proceed 
to  Trial  and  Judgment ;  and  adjudged,  that  it  was  Error,  and  that  all  the  Proceedings  were  coram 
r.on  judice ;  and  if  it  was  not  true,  that  the  Habeas  Corpus  was  delivered  to  the  Mayor,  and  al- 
lowed by  him  ;  it  ought  to  have  been  denied  on  the  other  Side,  for  'tis  triable  at  Law.  Cro.  Car. 
296.  Ellis  verfus  Jobnfon. 

2.  Error  to  reverfe  a  Judgment  in  the  Palace-Court  in  Trover  afcer  a  Verdict,  for  that  the 
Caufe  did  not  arife  within  the  Jurifdi&ion;  and  that  after  the  Plaint,  and  before  the  Trial,  an  Ha- 
beas Corpus  cum  caufa  iflued  out  of  C.  B  for  the  Defendant,  which  was  delivered  to  the  Judge 
i  Cro.  96.  Qp  tjiaC  Court,  and  prayed  to  be  allowed ;  and  yet  they  proceeded  afterwards  in  the  fame  Caufe, 
wSearl!  ^°  tnat  a"  was  C°ram  mn  judice  :  Per  Curiam,  this  is  manifeft  Error,  and  'tis  merely  in  Favour 
to  Inferior  Courts,  that  Judgments  given  in  Caufes  not  arillng  within  their  Jurifdiciion,  are  not 
reverfed  upon  Motion,   without  a  Writ  of  Error.     T.  Jones  203.  Copping  verfus  Fulford. 

(C) 

Ecturws  thereof,  goofc. 

1.  "I  "1  Pon   an  Habeas  Corpus  the   Return  was,    that   B.  G.  was  committed  for  a   Contempt  in 
|^X  not  performing  a  Decree  made  in  the  Court  of  Requefts ;  and  this  was  held  good.  Godb. 
199.  Lea  verfus  Lea. 

2.  One  was  committed  by  the  Court  of  Exchequer,  and  upon  an  Habeas  Corpus  it  was  re- 
turned, that  he  was  committed  by  the  Court  for  not  paying  a  Fine  of  50  /.  fet  on  him  by  the 
EcclefiafHcal  Commiffioners ;  and  tho'  it  was  not  fhewed  for  what  Caufe  the  Fine  was  impofed, 
yet  becaufe  the  Commitment  was  by  a  Court  of  Record,  the  Court  of  B.  R.  would  neither  bail 
nor  difcharge  him.     Cro.    Car.  418.  Pafch.  \6  Car. 

3.  Upon  an  Habeas  Corpus  the  Return  was,  that  Hancock  was  convifted  upon  an  Informa- 
tion brought  by  one  Atkyns,  for  publishing  a  Falfe  Petition  fuppofed  to  be  delivered  to  the  King, 
and  fubferibed  by  him  ;  that  he  was  contented  to  difcharge  the  Fine  of  "T.  S.  upon  a  Suit  in  the 
Court  of  the  Marches  in  Wales  in  deceptionem  Curia,  &c.  and  that  he  being  prefent  in  Court 
was  committed  to  the  Gaoler,  and  by  him  detained  Virtute  decreti  &  ordinis  Curia,  until  he 
paid  100  /.  to  the  King,  and  40  /.  to  Atkyns  for  Colts,  &c.  it  was  objected,  that  this  Return  was 
ill,  becaufe  it  did  not  fet  forth  the  Proceedings,  but  generally,  that  he  was  committed  and  de- 
tained Virtute  ordinis,  &c.  Sed  per  Curiam,  it  doth  not  belong  to  the  Gaoler  to  fliew  the  Pro- 
ceedings at  Large ;  and  fpecially,  if  it  had  been  Virtute  mandati,  it  might  be  ill.  2  Roll.  Rep. 
307.  Hancok's  Cafe. 

(D) 

Betum0  thereof,  not  gooD. 

I.  '  I  "'HE    Warden  of  the  Fleet  returned,    that  the  Prifoner  was   committed  to  the  Fleet  per 
J&.     mandatum   Francifci  Walfingham  militis   unius  principalium  facretariorum  Domina   /i.-- 
gitia  ;    and  becaufe  he  did  not  fliew  for  what  Caufe,  the  Return  was  he'd  not  good.     2  Leon.  17J. 
Hilliard's  Cafe. 
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2.  The  like  Return  was  made  in  Howell's  Cafe,  and  held  void  for  the  fame  Reafon;  but  there 
the  Court  gave  the  Marfhal  Leave  to  amend  the  Return,  which  he  did  in  this  Manner:  Infra  no- 
minatus  Johannes  Howell  commiffus  fuit,  &c.  ex  fententia  &  mandato  totius  Conctlii  pnvati 
Domina  Regmas  &  quod  corpus  ejus  habere  non  poffum,  &c.  and  this  Return  was  alfo  held  ineffi- 
cient, for  by  whomfoever  he  was  committed,  the  Return  ought  to  be,  Corpus  tamen  ejus  paratum 
habeo.     i  Leon.  70.  flop's  Cafe.     See  Pofiea  8.    Addis\  Cafe.     4  Leon,  an  Hind's  Cafe  contra. 

3.  The  Prifoner  was  committed  to  the  Marjhalfea  by  the  Judge  of  the  Court  of  Admiralty,  and 
upon  an  Habeas  Corpus  it  was  returned,  that  he  was  committed,  &c.  for  affifting  B.  G.  (who  was 
committed  upon  an  indictment  for  Piracy)  with  Ropes  and  other  Engines,  to  efcape  out  of  Prifon  ; 
adjudged,  that  tho'  the  Fa&  was  committed  infra  Corpus  Comitates,  yar  becaufe  it  depended  on 
the  Piracy  of  the  other,  the^Prifoner  (hall  be  remanded;  for  the  Temporal  Judges  have  no  Jurif- 
diftion  in  this  Cafe.     Teh.  135.  Scoddrngs  Cafe. 

4.  The  Keeper  of  Newgate  returned  on  an  Habeas  Corpus,  that  B.  G.  was  committed  to  his 
Cuftody  by  Warrant  from  the  Lord  Chancellor,  for  certain  Matters  concerning  the  King,  there  to 
remain  until  the  Lord  Chancellor  delivered  him,  and  for  that  Caufe  he  could  not  have  his  Body 
there  ;  it  was  objected,  that  the  Return  was  too  general,  becaufe  it  did  not  fet  forth  for  what 
Caufes  he  was  committed  5  and  that  it  was  againft  Law  for  a  Man  to  remain  in  Prifon  until  he 
fhould  be  delivered  by  the  Lord  Chancellor.     2  Cro.  219.  Addii's  Cafe. 

5.  Dr.  Alphonfo  was  committed  by  the  College  of  Phyficians  for  pra&ifing  Phyfick,  &c.  and 
upon  an  Habeas  Corpus  the  Return  was  held  inefficient,  becaufe  it  did  not  Vet  forth  the  Caufe 
of  his  Commitment  in  particular,  and  the  Court  would  not  fuffer  them  to  amend  the  Return, 
but  bailed  the  Prifoner ;  the  rather,  becaufe  if  they  difcharged  him,  he  would  be  immediately 
committed  again,  and  then  they  would  amend  the  Return.     2  Bulfl.  159.  Dr.  Alphonfo's  Cafe. 

6.  There  was  a  Sentence  in  the  Ecclefiaftical  Court  againft  the  Husband,  for  Alimony,  and  a 
Fine  fet  on  him  for  not  paying  it,  and  he  was  ordered  to  enteY  into  a  Recognizance  to  perform 
the  Sentence,  for  both  which  Caufes  a  Prohibition  was  awarded  •  and  this  Matter  appearing  upon 
the  Return  of  an  Habeas  Corpus  he  was  difcharged.     2  Brownl.  36.  Agar's  Cafe. 

7.  There  wa»  a  Sentence  in  the  High  Comtniflion-Court  againft  the  Husband  for  Alimony, 
which  he  did  not  perform,  and  thereupon  was  committed;  he  brought  a  Habeas  Corpus,  upon 
which  it  was  returned,  that  he  was  committed  to  Prifon,- and  there  detained  for  Caufes  Ecclefia- 
ftical, and  by  Force  of  the  Statute  2  H.  4.  cap.  15.  adjudged,  that  the  High  Commiflion-Court 
C3n  neither  fine  nor  imprifon  for  Alimony;  and  thereupon  the  Party  was  bailed.  2  Buljl.  200. 
Brad/haw's  Cafe.  12  Rep.  46.  Roper's  CzCe.  S.  P.  12  Kep.  8:.  Chancey's  Cafe.  S.  P.  1  Brownl. 
18.  S.  C. 

8.  The  Return  of  the  Habeas  Corpus  was,  that  he  was  committed  to  Prifon  on  the  25th  of 
December,  &c.  by  the  Command  of  the  Lords  of  the  Privy  Council,  for  his  infolent  Behaviour, 
and  for  Words  fpoken  at  the  Council-Table;  and  this  Warrant  was  figned  by  the  Lord  Keeper, 
and  twelve  other  Privy  Councilors;  but  becaufe  it  did  not  appear  what  Words  were  there  fpo- 
ken, that  the  Court  might  Judge  of  them,  this  Return  was  held  infufficient.  Mich.  5  Car.  Cham- 
bers's Cafe. 

9.  The  Return  was,  that  the  Defendants  were  committed  to  him  by  the  Lords  of  the  Council 
of  the  Marches  of  Wales,  who  made  a  Decree  againft  one  of  them  for  enticing  the  Son  and  Heir 
of  B.  G.  in  the  Night-time,  and  when  he  was  drunk,  and  being  but  feventeen  Years  old,  to 
marry  the  Sifter  of  one  of  the  Defendants,  whereupon  they  were  fined  in  feveral  Sums,  and  to 
pay  100  Marks  to  the  Profecutor,  and  were  committed  for  a  Year,  and  until  the  Fines  paid;  and 
until  they  entered  into  a  Recognizance  for  the  Good  Behaviour;  and  until  the  Court  took  farther 
Order;  adjudged,  that  the  Return  was  ill.     Cro.  Car.  40 1 .  Seelie's  Cafe. 

10.  The  Warden  of  the  Fleet  made  this  Return  on  an  Habeas  Corpus,  that  B.  G.  was  commit- 
ted to  the  Fleet  by  Warrant  from  the  Lords  of  the  Council,  there  to  remain  till  further  Order; 
and  becaufe  there  was  no  Caufe  ihewed  of  his  Commitment,  he  was  difcharged  upon  Bail.  Cro. 
Car.  365.  Barkham's  Cafe,  and  Lawfon's  Cafe.  ibid.  S.  P. 

11.  Upon  an  Habeas  Corpus  to  the  Keeper  of  Newgate,  he  returned,  that  the  Prifoners  were 
appointed  by  an  Order  of  the  Privy  Council,  to  appear  before  the  Lord  Mayor,  to  treat  with  him 
about  foreign  Matters ;  and  that  they  appeared,  and  being  required  by  the  Mayor  (being  in  Com- 
miflion  of  Oyer  and  Terminer  for  the  City)  to  perform  the  Order  of  the  Privy  Council,  and  to  en- 
ter into  a  Recognizance,  they  refufed  ;  whereupon  he  committed  them  ;  adjudged,  that  the  Re- 
turn was  infufficient,  becaufe  it  did  not  fet  forth  the  Order,  that  the  Court  might  judge 
thereof,  and  becaufe  'tis  faid  they  refufed  to  enter  into  Recognizance  to  appear  before  the  Privy 
Council,  and  doth  not  fay  when,  or  where,  or  for  what  Caufe.  Cro.  Car.  397.  Woolmugl's 
Cafe. 

12.  One  being  committed  by  the  Court  of  Admiralty  brought  an  Habeas  Corpus,  the  Return 
was,  that  the  Cuftom  of  that  Court  was  to  attach  the  Defendant's  Goods  (in  maritime  Caufes)  in 
the  Hands  of  a  third  Perfon;  and  that  after  Summons  and  four  Defaults  made  by  the  Defendant, 
the  Goods  fo  attached  fhould  be  delivered  to  the  Plaintiff,  upon  Caution  given  to  reftore  them,  if 
the  Caufe  of  Aftion  be  difproved  within  a  Year;  and  if  the  Party  in  whofe  Hands  the  Goods  fo 
attached  are,  fhall  refufe  to  deliver  them  after  four  Defaults  made  by  the  Defendant,  then  to  im- 
prifon him  till  he  did ;  and  fhewed,  that  K.  W.  was  indebted  to  B.  G.  upon  an  Agreement  made 
at  Sea,  and  that  he  died,  and  afterwards  B.  G.  attached  the  Goods  of  the  dead  Man  in  the  Hands 
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of  Heaman  ;  and  that  after  Summons  and  four  Defaults  made,  he  tendered  Caution,  &c.  and  Hea- 
man  refufed  to  deliver  the  Goods ;  whereupon  they  committed  him  ;  adjudged,  that  it  was  no 
good  Cuftom  to  attach  the  Goods  of  a  dead  Man;  and  therefore  the  Imprifonment  was  not 
lawful,    and  the   Return   was  not  good ;    the  Prifoner  was  difcharged.     March  204.   Heamau's 

Cafe. 
5  Mod.  13.  Upon  an  H.ibecu  Corpus  to  the  Keeper  of  Newgate,  he  returned,  Ego  Jacobus  Fell,  Cuflos 

il9'  Gaola  Domini  Regis  de  Newgate,  &c.  that  the  City  of  London  is  an  antient  City,  &c.    and  that 

there  is  a  Cuftom  there,    if  any  Complaint  be  made  to  the  Mayor  and  Aldermen  in   Court,  by 
the  Mafter  and  Wardens  of  any  Company,  that  a  Livery-man  chofen,  and  refufing  to  take  upon 
him  the  Office,  being  admonifhed  by  that  Court  to  accept  it,  that  then  the  Mayor  and  Alder- 
men, &c.  have  ufed   to  commit  the  Perfon   fo  refufing  to  the  Cuflody  of  the  Sheriffs  of  London, 
or  any  other  Officer,  there  to  be  detained  until  he  fhould  confent  and  declare,  that  he.  would  take 
upon  him  the  Office,  &c.    that  Clerke  being  a  Citizen  of  London,  and  a  Freeman  of  the  Company 
of  Vintners,  was  chofen  of  the  Livery,  and  required  to  take  upon  him  the  Office,  which  he  refu- 
fed ;  that  Complaint  thereof  was  made  to  the  Mayor,  &c.  by  the  Warden  of  that  Company,  and 
thereupon  Clerke  was  fummoned  to  appear,  which  he  did,  and  refufed  to  take  upon  him  the  faid 
Office ;    and  being   admonifhed   by  the  Court  to  conform,  did  ftill  refufe ;  that  thereupon  the 
Mayor,  &c.    By  a  Warrant  in  Writing,  did  commit  him  to  Prifon  in  Cuflodia  mea,  there  to  re- 
main until  he  would  confent  and  declare,  that  he  would  accept  the  faid  Office,  &c.    It  was  object- 
ed againft  this  Return,  that  it  doth  not  appear  to  whom  this  Declaration  fhould   be  made,  but  if 
it  did,  'tis  a  void  and  an  impertinent  Cuftom  to  commit  a  Man  until  he  fhould  make  fuch  a  De- 
claration, for  after  'tis  made  he  is  at  large  again,  and  may  refufe  to  be  of  the  Livery  ;   'tis  true-, 
they  might  have  impofed  a  Penalty,  to  be  levied  by  Diftrefs,  but  they  cannot  commit;  and  fo  it 
*  i  Mod.  was  adjudged  in  another  *  Clerke  s  Cafe.  5  Rep.  64.  they  might  bring  an  Action  of  Debt  upon  the 
10.  S.  P.    3y_La\v,  for  a  Forfeiture  of  a  particular  Sum ;    'tis  true  likewife,  that  a  Cullom  to  commit  until 
he  fhould  take  upon  him  the  Office  of  an  Alderman,  was  held  good,  becaufe  that  is  a  publick 
Office  for   the  Adminiflr ation  of  Juflice,    which  a  Liveryman   is  not;    and  this  was  Alderman 
Langham's  Cafe  ;  then  it  was  objected,  that  the  Warrant  of  Commitment  ought  to  have  been  re- 
turned in  hac  verba,  which  is  very  true,  if  this  had  been  an  extrajudicial  Commitment ;  but  when 
a  Man  is  committed  by  a  Court  of  Record,  'tis  in  the  Nature  of  an  Execution  for  a  Contempt, 
and  in  fuch  Cafe  the  Warrant  is  never  returned  ;  'tis  fufficient  to  fay  Per  mandatum  Domini  Can- 
cellarii,  or  Dominorum  in  Concilio,  &c.  and  fo  it  was  in  haveners  Cafe  :    But  the  moft  material 
Objection,  and  for  which  the  Return  was  adjudged  inefficient,  was,  that  here  is  a  Cuftom  re- 
turned for  the  Mayor,  &c.  to  commit  to  the  Cuflody  of  the  Sheriffs  of  London,   or  other  Officer, 
and  that  Clerke  was  committed  Cuflodia  mea,  but  it  doth  not  appear  that  he  was  Sheriff  of  Lon- 
don, or  other  Officer  attending  that  Court ;  'tis  true,  he  begins  the  Return  thus :  Ego  Jacobus 
Fell,  Cuflos  Gaola  Domini  Regis  de  Newgate,  but  it  doth  not  appear,  that  Newgate  is  in  the  City 
of  London  ;  but  if  it  did,  he  ought  to  be  committed  to  the  Sheriff,  and  not  to  the  Keeper  of  New- 
gate, tho'  he  is  an  Officer  of  the  Sheriff;  but  of  that  this  Court  cannot  take  Notice.     5  Mod.  i$6. 
Vintners  Company  verfus  Clerke. 
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How,  and  in  what  Manner  it  limits  and 

explains  the  PremhTes.  (A) 
Where  'tis  larger  than  the  PremifTes,  in 

rcfpett  to  the  Parties  to  the  Deed.(B) 
Not  void,  where  'tis  lefs  than  the  Pre- 


miffes, in  refpett  to  the  Eftate  limit- 
ed. (C) 

Void,  where  'tis  repugnant  to  the  Pre- 
miffes,  and  for  other  Matters.  (D) 

Where  'tis  exclusive  of  the  Date  of  the 
Deed.  (E) 


(A) 

I^oto,  ana  in  toljat  09anner  it  limit*  ann  explains  tlje  $jemi(Te£. 


L 


Eafe  for  Years  of  a  Farm  in  R.  the  Leffor  afterwards  made  another  Leafe  of  the  Re- 
verfion of  the  Farm  in  R.  Habendum  the  Farm  (without  naming  the  Reversion) 
from  the  Determination  of  the  Leafe  in  Being  for  fixty  Years;  adjudged,  that  the 
Reverfion  palled,  tho'  not  named  in  the  Habendum;  for 'tis  all  one  where  a  Leafe 
is  made  of  a  Reverfion  of  a  Farm,  habendum  the  Farm,  and  where  'tis  made  of  the  Reverfion, 
&c.  habendum  Reverftonem.    Plow.  Com.  190.  Wrote  fly  verfus  Adams.     Poflea  (C)  3.  S.  P. 

2.  It  is  the  Office  of  an  Habendum  to  limit  and  explain  the  Eflate  in  the  Premiffes ;  therefore 
where  Lands  were  leafed  to  Two,  Habendum  for  the  Life  of  one  of  them,  this  is  a  joint  Ercate, 
tho'  by  Reafon  of  the  Habendum  no  Survivorfhip  can  take  Place ;  but  if  Lands  are  given  to  Two, 
Habendum  to  one  for  the  Term  of  his  Life,  they  are  Tenants  in  Common,  becaufe  Otnne  majus 
includit  minus.     Dyer  10,  in  Bokenham's  Cafe.     Hob.  172.  S.  P. 

3.  The  Grantor  made  a  Grant  of  the  Reverfion  in  the  Premiffes,  habendum  terras;  and  the 
Queftion  was,  whether  the  Reverfion  fhould  pafs,  becaufe  it  was  not  mentioned  in  the  Habendum, 
but  only  Habendum  terras ;  but  adjudged  a  good  Grant,  and  that  both  did  Hand  well  together, 
Plow.  Com.  1  j 5.  Throgmorton  verfus  Tracy.     Dyer  125.  S.P. 

4.  The  next  Avoidance  of  a  Church  was  granted  to  "three,  Habendum  to  them  and  to  one  of 
them  jointly  and  feverally ;  the  firfl  Perfon  named  in  the  Grant  prefented  the  laft,  who  was  in- 
ftituted  and  indufted,  and  it  was  adjudged  good  ;  but  if  the  Bifhop  had  refufed  Infiitution  upon 
this  Prefentation,  the  Prefentee  might  have  failed  if  he  had  brought  a  Qjiare  Impedit,  becaufe  the 
Grant  of  the  Avoidance  was  joint  in  the  Premiffes  to  all  Three ;  and  the  Severance  in  the  Ha- 
bendum was  void.     Mich.  14  Eliz,.  Dyer  304. 

5.  Leafe  to  Mother  and  Son,  Habendum  to  them  for  their  Lives,  and  for  the  Life  of  the  longeft 
Liver  *  fucceffively  one  after  another,  as  they  are  named  in  the  Leafe,  and  not  jointly  ;  Livery  and 
Seifin  was  made ;  adjudged,  that  the  Mother  had  the  Freehold,  and  the  Son  took  in  Remainder, 
and  not  jointly  with  his  Mother.     20  Eliz,.  Dyer  361. 

6.  Tenant  for  Life  made  a  Leafe  for  Years  of  Lands,  and  afterwards  granted  the  fame  to  B.  G. 
Habendum  tenementa  prad^,  from  the  Feafl  of  St.  Michael  next  following,  for  Life  ;  the  Leffee  for 
Years  attorned  ;  adjudged,  that  the  Grant  to  B.  G.  for  Life  was  void,  for  an  Eftate  of  Freehold 
cannot  commence  at  a  Day  to  come,  becaufe  a  Man  cannot  make  a  prefent  Livery  to  a  future  E- 
ftate ;  but  the  Habendum  is  not  repugnant  to  the  Premiffes,  becaufe  there  was  no  Efiate  limited 
to  B.G.  in  the  Premiffes,  but  the  Land  is  generally  granted  to  B.  G.  which  might  be  qualified  in 
the  Habendum  to  an  Eftate  for  Years,  or  at  Will.  2  Rep.  55.  Buckleys  Cafe.  Mich.  43  Eliz.. 
Hodge  verfus  Croffe.  S.  P.     Poflea  1  3. 

7.  Leafe  of  a  Meadow  to  one  for  ten  Years,  and  of  another  Meadow  to  another  Perfon  for 
twenty  Years ;  and  afterwards  the  Leffor  by  a  third  Leafe,  reciting  the  faid  Leafes,  demifed  both 
the  faid  Meadows  to  B.  G.  for  forty  Years,  habendum  after  the  End  of  the  faid  feveral  Leajes; 
the  firft  Leafe  expired  ;  adjudged,  that  the  Leafe  for  forty  Years  fhall  begin  in  the  firfl  Meadow 
immediately,  and  fhall  not  wait  the  End  of  the  twenty  Years  in  the  other  Meadow,  becaufe  the 
Habendum  fhall  be  taken  refpeflive,  and  every  Deed  fhall  be  taken  ftrongeft  againft  the  Grantor, and 
in  the  moft  beneficial  Senfe  for  the  Grantee;  and  'tis  more  for  his  Benefit  to  have  the  Leafe  com- 
mence as  to  the  firft  Meadow  prefently  after  the  Expiration  of  ten  Years,  than  to  wait  to  have 
both  after  the  Expiration  of  twenty  Years.  5  Rep.  7.  Jujlice  Windham's  Cafe.  See  Veal  verlus 
Road.  Cro.  Eliz,.  6yi. 

8.  Leafe  to  Three  was  made  in  the  Premiffes  jointly,  Habendum  to  one  of  them  for  his  Life, 
Remainder  to  the  other  for  his  Life,  Remainder  to  the  Third  for  his  Life ;  adjudged,  that  the 
Eftate  which  was  joint  in  the  Premiffes  was  now  fevered  by  this  Habendum  into  i'o  many  Remain- 
ders; but  if  it  had  been  Habendum,  &c.  fuccejfive,  it  had  been  joint  (till.  1  Ltcn.  10,  Sutton  ver- 
fus Dowfe.    Poflea  pi.  13.  S.  C. 

9.  De= 


*  SeeVo- 
ftea(B)s. 
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Habendum. 


i  And  o.  Devife  to  his  Son  of  all  his  Lands  in  R.S.  and  T.  alfo  of  all  his  Ifland  or  Land  enclofed 

160.  wjth  Water,  habendum  all  the  lafl  before  demifed  Premiffes  to  his  Son,  and  the  Heirs  of  his  Body  ; 

°wen        adjudged,  that  by  this  Habendum  the  Devife  was  not  retrained  to  the  Ifland  only,  but  extended 

to  all   the  Lands  before  devifed,  becaufe  it  was  Habendum  all  the  lafl  before  devifed  Premiffes, 

which  being  in  the  plural  Number,  fhews,  that  the  Teftator  intended  the  Whole,  and  not  the 

lflant>  alone  fliould  pafs.     1  Leon.  57.  Wtfeman  verfus  Wifeman. 

10.  Leafe  was  made  to  Three,  Habendum  to  them  for  their  Lives,  and  for  the  Life  of  the  Sur- 
vivor of  them,  this  is  a  joint  Eft-ate  by  the  Habendum;  but  then  followed  a  Claufe,  (viz..)  Pro- 
vifo,  that  Two  of  them  fhall  not  take  any  Benefit  during  the  Life  of  the  Third  ;  and  that  after 
his  Death,  one  of  them  fliould  not  take  any  Benefit  during  the  Life  of  the  other ;  adjudged,  that 
this  Claufe  came  too  late,  for  the  Eftate  was  fettled  by  the  Habendum,  which  had  done  its  Office 
by  making  it  a  joint  Eftate,  and  therefore  this  Claufe  after  the  Habendum  fhall  not  fever  it.  1 
Leon.  31 7.  Scovell  verfus  Clavell.     Cro.  Eliz.  8o,  107.  S.  C. 

11.  The  Grantor  conveyed  Situm  ReEloria  cum  decimis  eidem  pertin,  Habendum  the  aforefaid 
Site,  with  the  Appurtenances,  for  twenty  Years ;  it  was  infifted,  that  the  Tithes  did  not  pafs,  for 
tho'  they  were  mentioned  in  the  PremifTes,  yet  they  were  left  out  of  the  Habendum,  and  there- 
fore would  not  pafs;  but  adjudged,  that  fince  Tithes  are  Parcel  of  a  Reftory,  they  fhall  pafs  to- 
gether with  the  Site  thereof,  with  the  Appurtenances,  for  the  faid  Term  of  twenty  Years.  1  Leon. 
281.  Cary's  Cafe.     Moor  222.  S.C. 

12.  Leafc  to  A.  B  and  C.  for  their  Lives,  Habendum  to  A.  for  Life,  Remainder  to  R.  for  Life, 
Remainder  to  C.  for  Life;  adjudged  a  good  Limitation,  and  that  they  fhall  take  according  to  the 
Habendum ;  for  in  the  PremifTes  there  is  only  a  joint  Eftate  given  by  Implication,  which  is  con- 
trolled by  the  exprefs  Limitation  in  the  Habendum.  Cro.  Eliz.  25.  Dozvfe's  Cafe.  1  Leon. 
10.  S.C. 

13.  Feoffment  to  his  Son,  but  did  not  exprefs  in  the  PremifTes  for  what  Eftate,  Habendum  to 
him  in  Tail  after  the  Death  of  the  Father ;  afterwards,  he  by  his  Will  devifed  thefe  Lands  to  his 
Wife  for  Life,  and  died,  fhe  married  again,  and  then  fhe  and  her  Husband  joined  in  a  Leafe  for 
Years  to  IV. R.  of  the  fame  Lands;  and  in  Ejeftment  brought,  all  this  Matter  appearing,  the 
Queftion  was,  if  the  Feoffment  was  good,  for  if  it  was,  then  the  Will  as  to  thefe  Lands  is  void; 
adjudged,  that  finee  nothing  parted  to  the  Son  in  the  PremifTes  of  the  Feoffment,  but  an  Eftate 
for  Life  by  Implication ;  and  iince  an  exprefs  Eftate-tail  is  limited  to  him  in  the  Habendum,  that 
fhall  controul  the  Eftate  for  Life  by  Implication;  and  if  it  is  void,  as  'tis  in  this  Cafe,  after  the 
Death  of  theFeoft'jr,  then  all  is  void;  but  if  there  had  been  an  exprefs  Eftate  for  Life  limited  in 
the  PremifTes,  then  the  Habendum  had  been  repugnant  to  that  Eftate,  and  therefore  void,  and  the 
Eftate  limited  in  the  PremifTes  had  been  good;  but  as  this  Cafe  is,  both  are  void.  Trin.  34  Eliz,. 
Hodge  verfus  Croffe.    Cro.  Eliz,.  254.     See  Antea  6. 

1  Roll.  14.  The  Father  made  a  Feoffment  to  the  Son,  and  to  the  Heirs  of  his  Body,  Habendum  to  him 

Rep.  332.  ancj  j}li  fleirs  forever;  adjudged,  this  is  an  Eftate-tail,  and  that  the  Words  which  follow  in  the 
3  **  Habendum  are  rather  an  Explanation  than  a  Limitation  of  the  Eftate.     3  Bui  ft.  185.  Cooper  veifus 

Franklyn.    Moor  848.  £.  C. 

1  j.  The  Wife  was  Tenant  for  Life,  and  the  Husband  made  a  Feoffment  of  the  Lands,  Haben- 
dum to  the  Feoffee  and  his  Heirs,  to  the  fole  Ufe  of  the  Feoffee  and  his  Heirs,  for  the  Life  of  the 
Wife;  adjudged,  that  the  Husband  by  making  this  Feoffment,  had  forfeited  the  Eftate  of  his 
Wife,  becaufe  the  Habendum  was  abfolute,  (viz.)  to  the  Feoffee  and  his  Heirs ;  and  tho'  by  the 
fubfequent  Claufe  he  had  limited  it  during  the  Life  of  the  Wife,  yet  the  firft  Part  of  the  Haben- 
dum  being  abfolute,  the  Law  will  limit  the  Remainder  of  the  Ufe  to  the  Feoffee  and  his  Heirs. 
Godbolt  141.  Egerton  Sir  Ralph's  Cafe. 

1 6.  Leafe  for  Years  to  Husband  and  Wife,  and  to  a  third  Perfon,  Habendum  to  the  Husband  for 
eighty  Years,  if  he  fo  long  lived;  and  if  he  died  within  that  Term,  Remainder  to  the  Wife  and 
the  third  Perfon,  if  they  fhould  fo  long  live;  it  was  held,  that  by  this  Limitation  in  the  Haben- 
dum, the  Husband  had  all  the  Intereft  in  the  Term,  and  the  other  Two  had  nothing  till  after  his 
Death  ;  fo  where  a  Feoffment  is  made  to  Two,  Habendum  to  one  for  Life,  Remainder  to  the  other 
in  Fee,  this  is  a  good  Limitation,  and  confifts  with  the  PremifTes.     Moor  44. 

17.  Leafe  of  a  Manor,  with  all  its  Rights,  Members  and  Appurtenances,  Habendum  all  the 
Members  of  the  faid  Manor  to  the  Leflee  for  a  certain  Term  of  Years;  adjudged  a  good  Leafe  of 
the  Manor  by  the  PremifTes  without  the  Habendum,  for  the  Limitation  of  the  Word  Members  after 
the  Habendum,  fhall  be  void;  fo  if  a  Man  make  a  Leafe  of  the  Manor  of  D.  Habendum  to  the 
Leffee  for  twenty  one  Years,  without  repeating  the  Word  Manor  in  the  Habendum,  'tis  good. 
Moor  55. 

18.  A  Rent  was  granted  out  of  Lands  to  IV.  R.  and  his  Heirs,  Habendum  to  him  and  his 
Heirs,  to  the  Ufe  of  himfelf  and  his  Heirs,  for  the  Life  of  L.  R.  adjudged,  that  he  had  only  an 
Eftate  for  Life,  and  noo  a  Fee-Ample.     Moor  876.  Wilkins  verfus  Perrott. 

W.Jones        19-  Leafe  for  Years,  afterwards  the  Leflbr,  reciting  the  faid  Leafe,  granted  the  Reverjion  of  the 
354-  Lands  to  W.  R,   Habendum  to  him  for  fixty  Years,  from  fuch  T'ime  as  it  fiall  revert  to  the  Gran- 

tor, or  his  Heirs,  by  Surrender,  Forfeiture,  or  ot her wife ;  it  happened,  that  at  the  Time  of  this 
Grant  the  Leafe  for  Years  -was  void  by  a  Rafure  and  Interlineation  ;  and  one  Queftion  was,  whe- 
ther this  Grant  was  good,  or  void  ;  and  adjudged,  that  it  was  void,  becaufe  it  was  to  pafs  a  Re- 
verjion  expeftant  upon  a  Leafe  for  Years,  which  Leafe  was  then  void  ;  and  if  there  was  no  fuch 
4  Lea  le, 
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Leafe,  it  ihall  not  pafs  the  Lands  in  PoJfeJJion  ;  for  tho'  by  the  Habendum  the  Grantee  was  to  have 
the  Lands  ;  yet  that  (hall  not  enlarge  the  Eftate,  contrary  to  the  PremifTes  in  the  Grant,  which  is 
only  of  a  Reverfion  ;  and  Deeds  muft  be  conftrued  fo  as  to  pafs  the  Eftate  accordingly  as  intended 
by  the  Parties.     Cro.  Car.  289.  Miller  verfus  Manwaring. 

20.  A  Prebendary  demifed  a  Prebend  to  T.  S.  and  his  Heirs,  habendum  to  him  and  his  Heirs  for 
three  Lives,  with  a  Letter  of  Attorney  to  make  Livery  and  Seifin  to  7"!  S.  his  Heirs,  Executors 
and  Affigns  ;  it  was  objected,  that  this  Leafe  did  not  bind  the  SuccefTor,  becaufe  in  the  Premif- 
fes an  £/rtffe  in  Fee  paffed,  which  was  not  abridged  by  the  Habendum,  and  the  Letter  of  Attorney  is 
incertain  upon  what  Eftate  it  fhall  operate.  Std  per  Curiam,  this  Leafe  is  good  •  as  to  the  Haben- 
dum, it  may  *  enlarge  the  PremifTes,  it  may  abridge  the  PremifTes,  it  may  (1)  avoid  the  Premiffes,  s  ReP 
orit  may  (2)  explain  the  Premiffes  ;  now  in  th.e( Principal  Cafe  it  explains  thePrimiffes  thus,  (viz..)  '  5(4/. 
the  Leffee  and  his  Heirs  fhall  have  the  Prebend,  bu>  they  fhall  have  it  but  for  three  Lives.  T.  Jones  Thiir°mar 
4.  Pilfwortb  verfus  Pyett.  a  Coo-  ' 

per.    (1)  2  Rep.  Buckler  v.  Harvey.     (2 ) Dyer  1  (Jo.    Moor 4;. 

21.  In  Replevin  the  Defendant  made  Conufance  as  Bailiff  of  Elizabeth  Cojfen,  under  a  Grant 
of  an  Annuity  of  10  /.  made  to  her  for  Life,  &c.  the  Plaintiff  craved  Oyer  of  the  Grant,  which 
appeared  to  be  made  between  Nicholas  Cojfen  of  the  one  Part,  and  Elizabeth  Cojfen  and  Nicho- 
las her  Son,  of  the  other  Part,  reciting  a  Surrender  of  a  former  Grant,  and  then  immediately  thefe 
Words  follow,  Hath  given  and  granted  unto  the  faid  Elizabeth  and  her  Heirs,  one  Annuity  ot 
10/.  &c  habendum  to  her,  and  to  Nicholas  her  Son,  and  to  the  Survivor  of  them,  &c.  with  a 
Claufe  of  Diftrefs  during  their  Natural  Lives,  and  the  Life  of  the  Survivor  ;  and  upon  Demuircr 
it  was  objected,  that  this  Grant  was  not  good,  becaufe  there  was  no  Grantor  named  ;  but  as  to  that 
Matter  it  was  held  well,  becaufe  the  Indenture  was  made  between  Nicholas  of  the  one  Part,  and 
Elizabeth  of  the  other  Part ;  fo  it  muft  be  intended  the  Grant  of  Nicholas  ;  then  it  was  object- 
ed, that  the  Defendant  in  his  Conufance  had  juftified  under  a  Grant  of  an  Annuity  to  Elizabeth  for 
Life,  and  upon  reading  the  Grant,  it  appeared  to  be  to  her  and  her  Heirs,  which  is  a  material  Variance  ; 
and  the  Habendum  to  her  and  the  Survivor,  which  imports  only  an  Eftate  for  Life,  cannot  alter  an 
exprefs  Limitation  of  the  Eftate  in  the  Premiffes,  which  was  a  Grant  of  a  Rent  in  Fee  ;  and  fo  it 
was  adjudged,  and  that  the  Privilege  of  Diftrefs  was  only  during  Life.  1  Vent.  141.  Trethe'diy  verfus 
Elfden. 

22.  In  Ejectment,  the  Plaintiff  declared  upon  two  Demifes,  (viz)  that  T.  P.  had  demifed  ten 
Acres  to  him,  (but  did  not  fay  for  what  Term)  and  that  IV.  R.  had  demifed  ten  Acres  to  him, 
habendum  for  five  Tears,  and  that  he  entered  into  the  Premiffes  fo  dsmifed  to  him  in  forma  pr ad' : 
Upon  Not  guilty  pleaded,  the  Plaintiff  had  a  Verdict;  it  was  infilled  in  Arreft  of  Judgment,  that 
one  of  the  Demifes  was  for  no  certain  Time  or  Eftate,  and  that  the  Habendum  could  not  relate 
to  it,  but  only  to  the  laft,  becaufe  it  was  in  a  new  Sentence;  but  adjudged,  that  the  Habendum 
was  a  good  Limitation  to  both  the  Demifes  for  five  Years,  and  the  Averment,  that  the  Plaintiff 
entered  on  the  Premifes  demifed  to  him  in  forma  pradiEla,  fhews,  that  all  was  demifed  to  him  for 
five  Years  ;  this  Judgment  was  affirmed  in  B.  R.  upon  a  Writ  of  Error.  2  Vent.  214.  Moor  verfus 
Furjdon. 

(B) 

aoi'D,  Vo:jcrc  'ttg  larger  tljau  tlje  pttnvM$,  in  Bcfpcrt  to  ttjc  parties  to 

ttje  ?E>eeD. 

1.  T    Eafe  of  Lands  to  "T.  H.  habendum  to  the  faid  T.  H.  and  B.  G  and  to  the  Sons  of  the  faid  Cro.Eliz. 

\^/  T.  H.   naming    them,    for  their   Lives  &  alterius  enrum    diutius  viventis  fuccefjive;  ad-  5,3, 
judged,  that  none  could  take  immediately  by  the  Deed  but  T.H.  becaufe  he  was  only  Party  to  it,the  Goclb'  5'* 
reft  being  not  named,  but  in  the  Habendum ;  and  thofc  which  are  named  there,  cannot  take  by  a 
Joint  Remainder,  becaufe  of  the  Word  SucceJJlve  ;  neither  cm  they  take  in  Succefjion,  becaufe  'tis 
uncertain  who  fhall  begin,  and  who  fhall  follow.     Hob.   313.  *  Windfmore  verfus  Hobert.     Qwen  *  4- Leon. 
38.    Pafch.  27  Eliz.  S.  P.     Mich.  30  Eliz.  Kirkman  verfus  Reynolds,  S.P.  2  Leon.  1.     Palm.  29.  :4&,s>  C" 
Tiler  verfus  Fijber.     2  Cro.  <5j.  S.  C. 

2.  Leafe  to  the  Husband,  &c.  Habendum   to  him  and  his  Wife,  and  to  his  Daughter  *  fuccef-  *  See  An- 
fively,  as  they  are  written   and   named  in  ordine  ;  the  Husband  and  Wife  died,  and  the  Queition  tea  (A)  5. 
was,  whether  this  was  a  good  Remainder  to  the  Daughter;  it  was  objected,  that  it  was  not,  becaufe  S*  P- 
it  was  incertain  when    it  fhould  commence ;  but  adjudged  a  good  Remainder   to  her,  becaufe  it 
fhall  be  intended  to   veft  as  they  are  written  and  named  in  Chart  J,  tho'  'tis    laid  in  ordin:. 
4  Leon.  246.  Grubleam's  Cafe. 


fC)  0QI 


920  Habendum. 


(C) 

$ot  fcore,  to&ere  'ttjsf  lefjs  tfcatt   tlje  pjcmilfe$,  ui  llvcfpcct  to  tlje  & 

Hate  limtteD. 

j.  r-jpHE  Grantor  made  a  Grant  to  B.  G.  and  Wf  flWrj,  habendum  for  99  Years,  rendiing 
X  Rent;  adjudged,  that  tho'  the  Habendum  was  of  a  lefs  Eftate  than  the  PremifTes,  yet  it 
was  good,  upon  the  Diftinctions  following,  (viz,.)  Where  Things  which  lie  in  Grant,  as  Rents, 
Commons,  &c.  are  conveyed,  and  take  Effect  barely  upon  the  Delivery  of  the  Deed,  without 
any  other  Ceremony ;  in  fuch  Cafe,  if  they  are-  granted  to  a  Man  and  his  Heirs,  in  the  PremifTes, 
habendum  to  him  for  Tears,  the  Habendum  is  void,  becaufe  'tis  repugnant  to  the  PremifTes ;  fo 
Jtis  where  the  Eftate  is  given  in  Fee  in  the  PremifTes,  habendum  for  Life,  for  Livery  and  Seifin  is 
requifite  in  both  Cafes ;  and  as  foon  as  Livery  is  made,  the  Effect  of  the  Deed  fhall  be  taken  in 
the  ftrongeft  Senfe  againft  the  Feoffor  ;  therefore  the  Habendum  (hall  be  void  which  limits  the 
Eftate  but  for  Life,  and  the  PremifTes  fhall  ftand  good,  which  gives  it  in  Fee  :  But  where  a  Cere- 
mony is  requifite  to  the  Perfection  of  an  Efiate  limited  in  the  PremifTes,  and  none  but  the  bare 
Delivery  of  the  Deed  to  that  limited  in  the  Habendum,  there,  tho'  'tis  of  a  lefs  or  meaner  E- 
fiate  than  in  the  PremifTes,  the  Habendum  fhall  ftand  good,  and  qualify  the  Fee  granted  in 
the  PremifTes ;  as  in  the  Principal  Cafe  there  was  a  Fee-fimple  limited  in  the  PremifTes,  which 
Eftate  was  not  perfect  by  the  Delivery  of  the  Deed ;  for  the  Law  requires  another  Ceremo- 
ny to  perfect  it,  and  that  is,  Livery  and  Seifin;  but  by  the  Habendum  the  Eftate  is  limited 
fur  Tears,  to  which  no  Manner  of  Ceremony  is  required,  for  it  pafTes  by  the  bare  Delivery  of 
the  Deed  ;  therefore  'tis  a  good  Eftate  for  fo  many  Years  as  are  therein  limited,  and  no  Inheri- 
tance; fo  where  a  Rent,  &c.  is  given  to  B.  G.  in  the  PremifTes,  without  limiting  for  what  Eftate; 
this  by  Implication  is  an  Efiate  for  Life;  but  if  the  Habendum  be  for  Years,  'tis  good,  and  qua- 
lifies the  implied  Eftate  in  the  PremifTes.     2  Rep.  23.  Baldwyns  Cafe. 

2.  The  King  granted  a  Manor  to  B.  G.  and  his  Heirs,  habendum  the  faid  Manor  to  him  and  his 
Afigns ;  adjudged,  that  the  Fee  paffed  by  the  PremifTes,  and  that  the  Omiffion  of  the  Word  Heirs 
in  the  Habendum  fhall  not  make  that  void,  which  was  certain  in  the  PremifTes.  8  Rep.  55.  Earl 
oj  Rutland?*  Cafe. 

3.  There  was  a  Leafe  for  Life  in  Being,  afterwards  the  LefTor  demifed  the  Reverfion  of  the  fame 
Lands  to  W.  R.  habendum  the  faid  Lands  from  the  Feaft  of  St.  Michael  next  after  the  Death,  Sur- 
render or  Forfeiture  of  the  Tenant  for  Life,  for  the  Term  of  twenty-one  Years  ;  the  Tenant  for 
L  f e  did  not  attorn;  one  Queftion  was,  whether  the  Reverfion  did  pafs  fince  the  Demife  was  con- 
eejjit  Rivrfiouem,  habendum  terra',  without  mentioning  the  Reverfion  in  the  Habendum ;  adjudged 
a  good  Leafe  of  the  Reverfion,  and  that  the  PremifTes  and  the  Habendum  did  well  ftand  together. 
Mich.  2  &  3  Mar.  Plow.  Com.  156.  Throgmorton  verfus  Tracy.  Dyer  125.  S.  P.  Antea  (A)  1. 
S.  P. 

-  Roll.  4    Lands  were  given  to  the   Hsuband  and  Wife,  and  their   Heirs,  habendum  to  them  and  the 

Rep.  19.  *  Heirs  of  their  Bodies,  Remainder  to  them  and  the  Survivor  of  them,  for  Life,  (to  hold  of  the 
habendu'  Chief  Lord)  with  a  Warranty  to  them  and  their  Heirs ;  in  an  Ejectment  brought,  it  was  adjudg- 
to  them  and  ec];  tjlat  t[-,js  was  an  Eftate-Tail,  with  a  Fee  expectant;  for  'tis  given  in  Fee  in  the  PremifTes, 
tbeirHein.  anj  ^1  ^  jjalenilum  limits  an  Eftate-Tail,  yet  it  doth   not  limit  the  Remainder  to  another, 

but  warrants  it  to  them  and  their  Heirs,  which  makes  it  a  Fee-fimple  expectant  upon  the  Eftate- 
Dyei  126.  yaij  _  ancj  t]ie  Q£5ce  0f  jUt^ges  is  f0  t0  expound  a  Deed,  that  all  the  Words  of  it  may  be  effectual. 

Pafch.  16  Jac.  2.  Cro.  476.  Thurman  verfus  Cooper, 

(D) 

Goto  fo?  bring  rcpti0nant  to  tlic  $?cmrfeg,  and  fo?  ot^cr  fatter. 

1.  T    EfTee  for  Years,  reciting  his  Term  and  Leafe,  granted  all  his  Efiate,  Term  and  Intereft  to 
I j  another,  habendum  fibi  &  ajfignatis  immediately  after  the  Death  of  the  Grantor ;  adjudg- 
ed, that  the  Habendum  was  void,  and  that  the  Grantee  fhould  not  wait  for  the  Death  of  the  Gran- 
tor, but  have  the  Eftate  prefently.     Pafch.  10  Eliz,.  Dyer  272. 

2.  Leafe  to  Husband  and  Wife,  and  to  their  firft  begotten,  but  did  not  fay,  whether  Son  or 
Daughter,  habendum  to  them  ejf  diutius  eorum  vivent  JucccJJive,  and  afterwards  they  had  IfTue 
a  Daughter  only ;  adjudged,  that  the  Daughter  fhould  take  no  Eftate  by  this  Habendum  ;  for  if 
flie  took  any,  it  muft  be  an  Eftate  for  Life,  and  there  muft  be  Livery  made  to  perfect  fuch  an  E- 
ftate;  but  Livery  cannot  be  made  to  a  Perfon  who  was  not  in  Being  at  the  Time  of  the  Eftate*. 
granted,  where 'tis  not  limited  by  Way  of  Remainder,  as  it  was  not  in  this  Cafe;  therefore  fhe 
fhall  take  nothing.  Owen  40.  Stephens  verfus  Layton.  Cro.  Eliz..  1  2 1.  S.  C.  Antea  Grant  of  Com- 
mon Perfon.  (A)  2. 

3.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  Tenant  for  Life,  Reverfion  in  Fee  to  Sit 
Thomas  Pomcroy,  who  granted  to  the  Plaintiff  Dajoper  and  others,  Reverfionem  of  the  Lands,  ha- 
bendum the  faid  Reverfion  cum  pofl  mortem  of  the  Tenant  fqr  Life  (without  faying  any  more)  ad 

2  Term- 
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Termim?  vita  eorum  &  akerius  eorum  diutius  viventis  ;  the  Tenant  for  Life  attorned  to  this 
Grant ;  the  Queftion  was,  whether  this  was  a  good  Grant  of  the  Reverfion  in  the  Premifles,  with- 
out having  any  Reference  to  the  Death  of  the  Tenant  for  Life  in  the  Habendum;  and  adjudged,  that 
the  Reverfion  patted  in  the  Premifles,  and  that  the  Words  pofl  mortem  in  the  Habendum.,  are  re- 
pugnant ;  for  it  plainly  appears,  that  the  Grantor  intended  to  pafs  the  Reverfion  ;  now  if  it  fliould 
not  pafs  till  after  the  Death  of  the  Tenant  for  Life,  then  'tis  no  Reverfion,  nor  any  Thing  to 
which  an  Attornment  may  be  made  j  fo  where  Leffee  for  Years  granted  all  his  Term,  habendum 
after  the  De3th  of  the  Grantor,  the  whole  Term  partes  by  the  Premifles,  and  the  Habendum  is 
void."    1  And.  284.  Dajbper  verfus   M'dburne. 

4.  The  King  granted  Lands  to  one  and  hn  Heirs,  habendum  to  him  and  his  Afhgns ;  'tis  a  °ood  fi- 
liate in  Fee,  and  the  Habendum  fhall  be  rejected  for  the  Honour  of  the  King.  8  Rep.  «.  In  the 
Earl  of  Rutland  s  Cafe. 

5.  Leffee  for  Years  granted  all  his  Eftateand  Intereft  therein  to  his  Daughter ,  habendum  to  the  w  T 
Leffee  and  his  Wife  for  Life,  and  afterwards  to  his  Daughter,  till  fhe  married  and  had  Iflue  ;  ad- 
judged, that  the  Daughter  fhall  take  immediately  by  the  Grant,  and  that  the  Habendum  is'  re- 
pugnant to  the  Premifles,  and  therefore  void  ;  for  the  Daughter  had  an  Eftate  for  Life  by  Impli- 
cation, to  commence  immediately  by  the  Premifles ;  and  lie  was  to  wait  for  it  till  after  the 
Death  of  her  Father  and  Mother  by  the  habendum,  and  not  to  have  it  then,  if  {he  had  no  Heiis 
of  her  Body.     Cro.  Car.  154.   Gojhaivke  verfus  Chigwell. 

6.  Grandfather,  in  Confideration  of  Natural  Affection,  and  of  5  s.  &c.  bargained  and  fold  to 
his  Grandfon  and  bis  Heirs,  the  Lands  in  Queftion,  habendum  after  his  Death  to  his  laid  Grand- 
fon  (who  was  the  Ltflor  of  the  Plaintiff)  and  the  Heirs  of  his  Body,  with  Remainders  over ;  and 
on  the  fame  Day  by  another  Indenture  made  between  him  and  his  Grandfon,  and  for  the  like  Con- 
fideration, he  bargained  and  fold  other  Lands  to  his  faid  Grandfon  and  his  Heirs,  habendum  after 
his  Death,  to  him  and  the  Heirs  Males  of  his  Body,  with  Remainders  over  j  both  the  Deeds 
were  duly  enrolled,  and  the  Grandfather  enjoyed  the  Lands  during  his  Life;  after  whofe  Death 
the  Mother  of  the  Leflbr,  being  the  Daughter  and  Heir  of  the  Grandfather,  entered,  upon  whom 
the  Leflor  entered,  and  made  a  Leafe  to  the  Plaintiff;  all  which  Matter  being  found  in  a  Special 
Verdift  in  Eje&ment,  it  was  infifted  for  the  Mother  againft  the  Grandfon,  that  he  could  take  no- 
thing by  thefe  Deeds,  becaufe  he  was  not  to  take  by  the  Habendum  till  after  the  Death  of  his 
Grandfather,  and  an  Habendum  of  a  future  Freehold  is  void  5  if  fo,  the  Lands  mud  defcend  to  the 
Mother,  who  was  Heir  at  Law  ;  but  adjudged,  that  tho'  the  Habendum  is  void,  yet  it  being  evprefly 
gr.mted  in  the  Premiffes  to  the  Grandfon  and  his  Heirs,  the  Indenture  fhall  enure  on  the  Premiffes, 
and  pafs  the  Eflate  to  him  5  and  that  it  was  wrongful  for  the  Grandfather  to  continue  in  Poflellion 
afterwards,  who,  'tis  probable,  might  not  intend  his  Grandfon  fhould  have  any  Thing  till  after  his 
Deceafe  ;  but  his  Intention  will  not  alter  the  Law,  to  make  a  future  Freehold  good,  and  a  prefent 
Freehold  void.     3  Ltv.  339,  Carter  verfus  Madgvick.     See  Hob.  171.     3  Cro.  254.     Moor  pi.  187. 


w 


(E) 
CCUjcre  'ti0  ercluObe  of  tfjc  JDate  of  tije  3Dee&. 

7  Here  a  Man  recites  a  Leafe  which  is  not,  or  which  is  void,  and  mifrecites  the  fame  in  a 
Point  material,  Habendum  from  the  Expiration  of  the  faid  Leale  ;  in  fuch  Cafe  the  new 
Leafe  fliall  commence  from  the  Time  of  the  Delivery.     1  Mar.  Dyer  93. 

2.  Ejectment,  in  which  the  Plaintiff  declared  on  a  Leafe  made  1  'January  3  Jac.  habendum  a 
Daiu  of  the  faid  Indenture,  &c.  and  that  pojlea  fcilicet  on  the  fame  Day  the  Defendant  ejected 
him  ;  after  a  Verdict  for  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  that  Habendum  a 
Datu,  is  the  feme  as  if  it  had  been  a  die  Datttt,  and  that  being  exclufive  of  the  Day  of  the  Date, 
this  Ejectment  was  brought  before  the  Plaintift  had  any  Title  ;  but  adjudged,  that  a  Datu  and  a 
die  Datus,  are  quite  different ;  for  where  'tis  a  Datu,  there  the  Date  fhall  be  the  Time  of  the 
Delivery  of  the  DeeJ.     Hill,  it,  Jac.  2  Cro.  135.  Osborne  verfus  Rider. 

3.  Giant  to  E.G.  habendum  a  die  confElionis,  the  Day  of  the  Date  is  excluded  j  for  the  Pro- 
portions a  or  ab,  are  always  taken  exclufive.  5  Rep.  94.  in  Bar-wick's  Cafe.  Cro.  Car.  i2i.S.P. 
i  Cro.  458.  Smiili  verfus  Boles,  S,  P.     2  Cro.  153.  Hennings  verfus  Penchardin.     2  Buffi.  303. 


6  B  $ete 


p2Z 


etr. 


Who  fhall  be  Heir  to  his  Anceftor, 
and  where  he  flull  redeem  a  Mort- 
gage. (A) 

"Where,  and  in  what  Mannor  be  fhall 
be    charged   for  his  Anceftor.  (B) 

What  fhall  go  to  him  exclusive  of  the 
Executor.  (O 

Where  an  Eifate  in  Fee  paffeth,  with- 
out the  Word  H:irs,   and  where  'tis 


a  Word  either  of  Limitation  of  Pur-- 

chafe.  (D) 
Where    he  mall  enter  for  a  Condition 

broken,  where  not.  (E) 
Where  he  may  have  an  Action  of  Debt, 

tho'  not   named    in    the  Deed,    and 

where  not.  (F) 
Of  Pleadings  by  an  Heir.  (G) 


A) 

catio  #aU  be  §wt  to  ins  aiiecftoj,  anU  tofljew  lie  ffcaflrc&ccm  a  $®o;U 

gage,   &c.     Sec  1)efcent  per  totum. 

™^HE  Husband  made  a  Feoffment  to  the  Ufe  of  his  Wife  for  her  Life,  and  after  her 
Death,  to  the  Uis  of  the  right  Heirs  of  the  Body  of  the  Husband  and  iVifej  they 
h.d  ItTue,  and  the  Wife  died,  living  her  Husband;  adjudged,  that  fuch  ffTue  could 
not  enter,  becaufe  the  Husband  could  have  no  Right  Heir  during  his  Life.     Pafch. 
i  M.  Dyer  99.     Set   i     k     : .'.    5. 

2.  The  Father  had.;  hter  by  one  fatter,  and  a  Daughter  only  by  another  Ven- 
and  died;  the  Reveruon  oi  his  Lands,  after  an  Eftate  fcr  Life,  defcended  to  his  Son,  who  had 

IfTue  a  Son,  and  died,  ?.r.d  then  the  Reverfjon  defcended  to  that  Son,  and  he  likewife  died  with- 
out IiTue;  adjudged,  that  now  the  Daughters  by  both  the  Venters  fhouM  be  Heir  to  the  Father, 
and  net  the  Da   2  of  the  firft  Venter.     Mich.  -  El  z..  Bendlows  22. 

3.  Lands  are  fettled  on  a  Man  and  the  Heirs  of  his  Body,  and  he  hath  IfTue  a  Son  and  Daughter, 
by  ore  \  enter,  and  a  Son  by  another  Venter,  and  dieth,  and  then  the  eldeft  Son  dieth  before 
any  Entry  made  on  the  Lands  either  by  his  own  Act,  or  by  the  actual  PotTeGion  of  another  ;  the 
younger  Brother  fhall  inherit,  for  he  claimeth  as  Heir  of  the  Body  of  his  Father,  and  not  gene- 

..  as  Hiir  to  his  Brother;  but  if  the  elder  Brother  enter,  and  by  his  own  Act  hath  gained  the 
PofTeffion,  or  if  the  Lands  were  ieafei  for  Years,  or  in  the  Hands  of  a  Guardian,  there  the  Pof- 
ferlion  of  the  Le  flee  or  Guardian  doth  veft  the  Fee-fimple  in  the  elder  Brother;  ar,d  then  upon 
his  Death  the  Sifter  fhall  inherit  as  Heir  to  her  Brother,  for  theie  is  pcpjjlo  frattiu  3  Rep*  42. 
tn  Rtttclif'%  Cafe. 

4.  The  Cognifor  levied  a  Fine,  and  declared  the  Ufa  to  W.  R.  for  Life,  and  afterwards  to  the 
Ule  of  the  of  B.  B. procreatrs,  who  had  at  that  "Time  ttvo  Sous  living;  and  afterwards, 
but  before  IV.  R.  died,  he  had  IfTue  too  Daughter!  •  adjudged,  that  by  this  Limitation  the  Sons 
only  (hall  take,  becaufe  they  were  in  EJfe  at  that  Time;  and  that  the  Daughters  fhould  have  no- 
th;ng,  for  they  could  not  take  as  Juintenants,  or  Tenants  in  Common,  or  by  Way  of  Remain- 
der;  fo  if  the  Limitation  had  been  to  the  Right  fhiri  of  IV.  R.  and  he  had  IfTue  a  Daughter  at 
-  :  Time,  and  he  died,  leaving  his  Wife  big  with  Child  with  a  Son,  who  was  afterwards  born, 
y-:t  the  Daur'r:;r  fhall  have  the  Lands,  becaufe  £he  is  in  of  an  Eftate  executed  ;  to  the  like  Purpofe 

as  adjudged  in  the  Ear!  if  Bedford's  C:0,  who  made  a  Conveyance  to  the  Ufe  of  himfelf  for 
,  Remainder  to  his  eldeft  Son  in  Tail,  Remainder   to  his  own  Right  Heirs  ;  tho'  he  intended 
that  his  o'deft  Son  fhou!d  take  as  a  Purchafer,  yet  he  fhall  take  it  as  a  Fee  executed  in  hin 
..  36  S-liz.  Cro.  Eliz,.  334.  F  verfhs  Frederick. 

5.  This  Word  Heir  is  not  a  good  Defcription  of  the  Perfon  in  the  Life-Time  of  the  Anceftor  ; 
as  forlnftance,  the  Teftator  had  IfTue  two  Sons  and  a  Daughter,  and  he  devifed  his  Lands  to 
his  youngeft  Son  in  Tail,  and  for  want  of  fuch  IfTue,  then  to  the  Heirs  cf  the  Body  of  the  el- 
deft  Son;  and  if  he  die  without  IfTue,  then  to  the  Daughter  in  Fee;  the  youngeft  Son  died  with- 
out IfTue,  the  eldeft  Son  likewife  died,  but  left  IfTue;  adjudged,  that  the  Daughter  fhould  have 
the  Lands,  becaufe  the  eldeft  Son  could  not  take  by  the  Name  of  Heir  in  the  Life-Time  of  his  Fa- 
tr.sr.     2  Let  ;;.  70.  Cbaloner  verfus  Bowyer.     See  antea  pi.  1. 

6.  The  V,  crd  Heir  is  fometimes  taken  absolutely,  and  that  is  in  Refpect  to  the  Def.ent  of  the 
Lands  at  Connmon  Law;  femetimes  'tis  taken  fecuudum  quid,  and  that  is  in  Refpect  to  the  De- 
fcent  of  Lan  ds  by  Cujlom  ;  as  for  Inftance,  in  Borough- Engl{  i,  the  youngeft  Son  is  Heir  by  that 
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Cuflom  ;  fo  in  Gavelkind,  all  the  Sons  are  Heirs  in  Point  of  Defcent,  by  Virtue  of  that  Cuftom  • 
but  even  Land  of  that  Nature,  when  'tis  limited  either  by  Deed  or  Will  ro  another  and  his  Heirs, 
then  'tis  out  of  the  Cuftom,  and  the  Heir  at  Common  Law  fhall  take  Place.     Hob.  31,  in  Cum 
and  Clerk's  Cafe.     ReverGon.  (A)  2.  o".  C. 

7.  Husband  and  Wife  were  divorced  caufi  pracontrailus ;  adjudged,  that  there  fhall  be  no  Pre 
cf  an  Heir  againft  that  Sentence.     2  Go.  186.  Robertfon  verfus  Stallage. 

8.  There  can  be  no  poffejjio  ftatrit  of  a  Dignity,  for  in  fuch  Cafe  the  younger  Brother  is  hares 
natus,  and  the  Sifter  only  hares  facia,  but  that  mud  be  by  the  Pofleffion  of  her  Brother  of  fuch 
Things  which  are  in  Deinefne,  but  not  of  a  Dignity  or  Honour;  therefore  where  the  Lord  Grey 
of  Rutben  being  created  a  Baron,  (viz..)  to  him  and  his  Heirs,  and  had  IfTue  a  Son  and  Daughter 
by  one  Venter,  and  a  Son  by  another;  and  after  his  Death,  his  eldeft  being  pofTefTed  of  the  Ba- 
rony, and  dying  without  IfTue,  it  was  adjudged,  that  the  younger  Brother,  and  not  the  S. 
fhould  have  it.     Cro.  Car.  437.  Lord  Gr:y's  Cafe. 

9.  iMortgage  in  Fee,  Provifo,  that  if  the  Mortgagor  or  his  Heirs  pay  the  Mortgage-money, 
that  in  fuch  Cafe  he  may  re-enter,  &c.  the  Mortgagor  had  IlTue  a  Daughter,  and  died,  leaving 
his  Wife  with  Child  of  a  Son,  who  was  afterwards  born ;  but  before  the  Birth  of  the  Son  the 
Money  was  paid  at  the  Day  by  the  Daughter  ;  it  was  the  Opinion  of  the  greater  Part  of  the 
Judges,  that  the  Daughter  fhould  retain  the  Lands  againft  the  after-born  Son,  becaufe  fhe  came 
in  as  a  Purchafer  by  Payment  of  the  Mor.ey,  for  otherwife  the  Eftate  had  been  forfeited  to  the 
Mortgagee,  and  if  fhe  fhould  not  retain  it,  fhe  had  no  Remedy  for  her  Money;  but  other  Judges 
were  of  a  contrary  Opinion,  becaufe,  tho'  fhe  paid  the  Money,  {he  ftill  had  the  Lands  as  Heir, 
which  fhe  could  not  be  after  the  Birth  of  the  Son.     Cro.  Car.  6\.  Kirton's  Cafe. 

10.  Upon  a  Plea  to  a  Bill  in  the  Exchequer,  the  Cafe  was,  N.  W.  being  feifed  in  Fee,  mortga- 
ged his  Lands  for  500/.  and  afterwards,  upon  his  Marriage,  covenanted  to  leave  Lis  V.  ife  2000/. 
to  be  paid  to  her  within  two  Years  after  his  Death,  and  entered  into  a  Statute  fcr  the  Perfor- 
mance of  the  Covenant;  then  he  devifed  the  Lands  to  his  Wife  and  her  Heirs,  if  the  2000  /. 
was  not  paid  according  to  this  Marriage- Covenant,  fhe  difcharging  the  500/.  ar.d  died,  leaving 
his  Wife  Executrix,  and  AJfets  which  came  to  her  Hands;  the  1000/.  was  not  paid;  fhe  dis- 
charged the  500/.  and  had  the  Mortg.-ge  affigned  to  her,  and  afterwards  made  a  Conveyance  cf 
thefe  Lands  to  T.  S  in  Fee,  by  Fine,  &c.  and  died ;  and  the  Queftion  was,  whether  the  Heir  of 
the  Covenantor  fhould  redeem,  upon  Payment  of  the  aforefaid  Sums,  with  Intereft,  andDifcount 
of  the  Profits  :  Hah  Chief  Baron  held,  that  the  Devife  cf  the  Wife  was  abfolute,  the  2000/.  not 
being  paid,  and  that  the  Fine  was  a  Bar  to  the  Equity  of  Redemption,  but  that  a  Fine  levied  by 
a  Mortgagee  is  not ;  that  if  an  Executor  hath  Afters,  he  is  compellable  in  Equity  to  redeem  a  Mort- 
gage Lr  the  Benefit  of  the  Heir;  and  fo  likewife  where  the  Heir  is  charged  in  Debt;  but  a  Cre- 
ditor may  fue  either  Heir  or  Executor.     Hardr.  511.  Hojiaa  verfus  Afton. 

11.  In  the  following  Cafe  there  feems  to  be  a  contrary  Refolution:  Jf.  The  Tefiator  being  feifed  Jones  97. 
in  Fee  of  Lands  in  Chubham,  devifed  them  to  Higden  and  his  Heirs,  upon  Truft,  to  permit  Robert  \  Vent* 
Durdant  to  receive  the  Profits  for  Life,    and  after  his  Death,    then  to  the  Heirs  Males  of  Robert  \-y    t 
Durdant,  now  living,  and  to  fuch  Heirs  Males  or  Females  as  he  (hould  have  of  his  Body :    The  ~lu 
faid  Robert,  at  the  Time   of  the  Making  this  Will,  had  Ifiue  George  Durdant,  his  only  Son  and  Raym. 
Heir  ;  adjudged,  that  this  was  a  Remainder  executed  in  George,  by  the  Name  of  Heir  Male, (tho'  J3°- 

it  was  objected,   that  nemo  eft  hares  viventis)   for  here  is  a  plain  Defcription  of  the  Perfon  of  ^.  the   , 
George,  bec:-ufe  the  Words  now  living  muft  relate  to  the  Heirs  Males  of  Robert  Durdant,  who  were  -\ones  ^ 
then  living,  and  that  was  George  ;  "tis  true,  Robert  Durdant  is  the  next  Antecedent  to  thofe  Words;  Richard- 
but  it  would  be  abfurd  to  conttrue  them  to  relate  to  him,  becaufe  the  Teftatortook  Notice  before,  fon.    S?f 
that-  Robert   Durdant  was  living,    for  he  devifed  the  Profits,  &c  to   Higden  and   his   Heirs,    m  UlJS-    ll 
Truft,  to  permit  Robert  Durdant  to  receive   them  for  Life,  and  fo  Judgment   was  given  for  the 
Right  o(  George  in  B.  R.  but  this  Judgment  was  afterwards  reverfed  in  the  Exchequer-Chamber; 
and  upon  a  Writ  of  Error  brought  in  the  Houle  of  Peers,  the  Judgment  in  the  Exchequer-Cham- 
ber was  reverfed,  and  the  Judgment  in  B.  R.  was  affirmed  ;    the  Reafon  was,  becaufe  the  Eftate 
limited  to  Robert  Durdant   was  an  Eftate  for  Life  executed  in  him  by  the  *  Statute  of  Ufes;    and  *  -- 
then   he  being  Tenant   in  Tail,    his  Fine   barred   the  Eftate-taii.     2  Lev.  232.  Burcbett  vetfus 
Durdant, 

(B) 

ca^cre,  ano  in  toi-at  fanner  fcc  OjaU  be  cljafgcD  fo;  l)i$  anceffoj, 

1.  "T^HE  Obligor  being  feifed  in  Fee,  entered  into  a  Bond,  by  which  he  bound  bimfelf  and 
X  his  Heirs  to  pay  Money,  &c.  and  afterwards  he  died,  leaving  Iftue  two  Sons,  the  eldejl 
Son  entered  and  died  without  Ijjue,  then  the  youngeft  Son  entered  ;  adjudged,  that  he  might  be 
fued  as  Son  and  Heir  of  his  Father,  tho'  there  was  an  intermediate  Dejeeut  of  the  Fee  to  hii  eld;r 
Brother.     Dyer  368.  rl.  46. 

2.  Debt  was  brought  in  London  againft  the  Heir,  upon  the  Bond  of  his  Father;  he  pleaded 
Riens  per  Defeat  at  the  Time  of  the  Writ  brought;  the  Plaintiff  replied  AfTets  by  Defcent  in  Low 
don,  &c.  and  Evidence  was  given,  that  he  had  Allets  by  Defcent  in  Cor  uvi.il;  and  adjudged,  th^c 

6  B  z  tbs 


924  Heir. 


the  Jury  find  it  upon  this  IfTue  and  Evidence;  for  tho'  a  certain  Place  is  named  for  Conformity 
and  for  Necelfity,  where  the  Trial  is  to  be,  yet  the  Jury  may  find  Aflets  in  any  County,  and  the 
Plaintiff  (hall  have  Execution  of  all  the  Lands  which  the  Heir  hath  in  each  County.  Dyer  10. 
ElU:  2  71.     6  Rep.  47.  in  Dowdall's  Cafe. 

fryer  3.  The  Teftator  being  indebted,  by  his  Lad  Will  appointed  Executors,  and  died,  leaving  AC- 

204.  S.C.  fets .  pgr  Curiam,  an  Action  of  Debt  will  Hj  againft  the  Heir,  or  againft  the  Executors  at  the  E- 

rQ-,  j         lection  of  the  Creditor.     1  And.  7.  Capell's  Cafe. 

S.  c.  4   Debt  againft  the  Daughter  as  Heir  of  T.  S.  fhe  pleaded  Riens  per  Defcent,    and  the  Jury 

found,  that  T.  S.  died  feifed  in  Pee,  leaving  IfTue  this  Daughter,  and  his  Wife  then  with  Child, 
who  was  delivered  of  a  Son,  who  died  about  an  Hour  after  it  was  born;  and  upon  a  De- 
murrer the  Defendant  had  Judgment,  becaufe   the  Plaintiff  declared  againft  her  as  Daughter  and 

♦.SVeKel-  *-Heir  to  her  Father,  when  in  Truth  fhe  was  not,  but  Sifter  and  Heir  to  her  Brother  who  was  laft 

Rowden    feifed'     ^  Cro.  161.  Duke  vetfos  Spring. 

5.  The  Cafe  in  a  Special  Verdict  in  Ejectment  was,  Tenant  in  Tail  entered  into  a  Recogni- 
zance, and  died  ;  the  Cognifee  brought  a  Scire  facias  againft  the  IfTue  in  Tail,  who  pleaded  Riens 
per  Defcent  in  Fee  from  the  Cogriifor,  upon  which  they  were  at  IfTue,  and  before  the  Verdict  and 
Judgment,  the  IfTue  in  Tail  made  a  Leafe  for  Years  of  the  Land  ;  afterward",  the  Jury  found,  that 
the  IfTue  in  Tail  had  the  Lands  by  Defcent  in  Fee;  and  thereupon  Judgment  was  given  againft 
him,  and  the  Lands  extended;  and  the  LefTee  being  turned  out,  brought  an  Ejectment,  in  which 
all  this  Matter  was  found  fpecially  ;  the  Queftion  was,  whether  this  LefTee  for  Years  could  falfify 
the  Verdict  and  Judgment  in  the  Scire  jacicu  againft  the  Leffor,  who  was  the  IfTue  in  Tail;  and 
it  was  argued,  that  he  might,  becaufe  the  Leafe  being  made  before  the  Judgment  given  againft 
the  LefTor,  the  Land  was  not  at  that  Time  charged:  But  per  Curiam,  the  fffue  in  Tail  is  bound 
by  the  Verdicl:,  and  can  never  avoid  it,  and  by  the  fame  Reafon  his  LefTee  muft  be  bound,  and 
he  fhall  never  falfify  this  Verdict,  either  by  the  Statute  21  H.  8.  or  by  the  Common  Law.  1  Roll. 
Rep.  424,  443.  Crawley  verfus  Marrow. 

6.  Judgment  by  Nil  dicit  againft  the  Heir,  for  the  Debt  of  his  Father,  and  a  Capias  ad  fatif- 
faciend'  againft  him;  whereupon  he  brought  a  Writ  of  Error  tarn  in  redditione  judicii  quam  Ex- 
ecutionis,  becaufe  the  Lands  only  which  he  had  by  Defcent,  ought  to  be  put  in  Execution,  and 
not  his  Body,  or  any  other  Lands  which  he  had  not  by  Defcent ;  but  adjudged  no  Error,  becaufe 
he  did  not  (hew  what  Lands  he  had  by  Defcent,  therefore  he  fhall  lofe  that  Benefit  which  the 
Law  gave  him;  and  it  fhall  be  intended,  that  he  had  perfonal  Aflets  to  fatisfy  the  Debt.  Cro.  E- 
liz,.6p2.  Barker  verfus  Brown.    Moor  522.  S.C. 

7.  Debt  againft  the  Heir,  who  pleaded  Riens  per  Defcent  on  the  Day  of  the  Action  brought ; 
the  Plaintiff  replied,  that  he  had  formerly  brought  an  Action  againft  the  Heir  for  the 
fame  Debt,  and  thereupon  he  was  outlawed,  which  was  afterwards  reverfed;  and  then  he 
immediately  brought  a  new  Action,  and  averred,  that  the  Heir  had  Aflets  at  the  Time  of  the 
firft  Writ ;  and  upon  Demurrer  the  Heir  had  Judgment,  becaufe  after  that  Writ,  and  before  the 
fecond  Action,  he  had  aliened  the  Aflets,  and  in  fuch  Cafe  he  is  not  chargeable.  Hob.  248.  Spray 
verfus  Sherrott. 

8.  A  collateral  Heir  is  chargeable  for  the  Debt  of  his  Anceftor;  but  then  the  Declaration  muft 
be  Special,  and  he  muft  be  charged  as  collateral  Heir,  and  not  as  immediate  Heir;  as  for  Inftance, 
there  were  two  Brothers,  the  eldeft  of  them  entered  into  a  Bond,  and  died,  leaving  IfTue  a  Son, 
who  afterwards  died  without  IfTue;  an  Action  of  Debt  was  brought  upon  this  Bond  againft  the 
furviving  Brother,  as  Brother  and  Heir  of  the  Obligor,  which  he  was  not,  but  Uncle  and  Heir  of 
the  Son,  and  for  that  Reafon  the  Defendant  had  Judgment.     Cro.  Car.  151. 

9.  In  an  Action  of  Debt  againft  C.  as  Daughter  and  Heir  of  D.  fhe  pleaded  Riens  per  Defcent 
from  D.  and  by  a  Special  Verdict  it  was  found,  that  the  faid  D.  was  feifed  in  Fee,  and  had  If- 
fue C.  the  Defendant ;  but  at  the  Time  of  the  Death  of  the  faid  D.  he  left  his  Wife  with  Child, 
which  Child  being  a  Son,  was  afterwards  born,  but  died  within  an  Hour;  and  upon  arguing  this 
Special  Verdict,  the  Plaintiff  could  never  get  Judgment,  becaufe  the  Defendant  fhould  be  fued 
as  Sifter  and  Heir  to  her  Brother,  who  died  laft  actually  feifed  of  the  Fee,  for  it  was  vefted  in 
him  as  foon  as  he  was  born.     Het/eyi^^. 

10.  Debt  againft  an  Heir,  who  pleaded  Riens  per  Defcent,  upon  which  they  were  at  IfTue, 
and  the  Plaintiff  had  a  Verdict ;  it  was  infilled  in  Arreft  of  Judgment,  that  the  Action  was 
brought  againft  him  in  the  Detinet  only,  and  for  that  Reafon  it  was  adjudged  ill,  and  not  cured 
by  the  Verdict.     1  Lev.  130.  Goodwin  verfus  Newton. 

11.  Before  the  Statute  3^4  W.  &  M.  cap.  14.  three  Things  were  requifite  to  make  an  Heir 
chargeable  for  the  Debt  of  his  Anceftor,  (viz.)  He  muft  be  exprefiy  bound  by  the  Name  of  Heir, 
he  muft  have  Aflets  in  Fee  fimple  by  Defcent  from  his  Anceftor,  and  not  in  Tail,  or  by  any  Man- 
ner of  Conveyance;  and  the  Land  thus  defcended  to  him,  muft  be  actually  in  his  Pofleffion  at  the 
Time  of  the  Action  brought  againft  him;  for  if  he  had  fold  it  before  that  Time,  the  Creditor  had 
no  Remedy,  becaufe  by  the  Law  the  Heir  was  only  chargeable  in  refpect  of  the  Land  of  which  he 
was  feifed  at  the  Time  of  the  Action  brought ;  'tis  true,  the  Creditor  might  bring  the  Action  either 
againft  him  or  againft  the  Executor  or  Adminiftrator  of  the  Debtor,  upon  Bond  or  other  Specialty, 
and  the  Heir  was  chargeable,  tho'  the  Executor  had  Aflets;  as  for  Inftance,  an  Action  of  Debt 
was  brought  againft  the  Heir,  upon  a  Bond  of  his  Anceftor;  the  Defendant  pleaded,  that  Admi- 
niftration  of  the  Goods  of  the  Anceftor  was  granted,  &c.  to  T.  P.  and  that  he  had  Aflets  fuffi- 
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cient,  &c.  and  upon  a  Demurrer  by  the  Plaintiff,  this  was  adjudged  an  ill  Plea,  becaufe  he  had 
Election  to  fue  either  the  one  or  the  other.     3  Lev.  189.  Davis  verfus  Churchman. 

12.  Judgment  was  had  againft  the  Anceftor,  and  a  Scire  facias  againft  the  Heir  upon  that  Judg- 
ment, and  afterwards  an  Elegit,  and  the  Tenant  by  Elegit  brought  an  Ejectment;  the  Defendanc 
pleaded,  that  he  was  feifed  only  of  an  Ejlate-tail ;  adjudged  an  ill  Plea,  becaufe  after  Judgment 
was  obtained  againft  the  Anceftor,  as  Tenant  in  Fee-fimple,  his  Heir  (hall  not  be  admitted  to 
plead,  that  he  is  Tenant  in  Tail.     2  Sid.  7.   Gibbume  verfus  Rack. 

■  13.  Tenant  for  Life,  Remainder  to  his  HTue  in  Tail;  the  Tenant  for  Life  entered  into  a  Sta-  Rayni. 
tute,  and  died,  afterwards  the  Cognifee  brought  a  Set.  fa.  againft  the  Heir  (who  was  the  IiTue  in  l9-  S.  C. 
Tail)  and  the  Sheriff  returned  Stir*  feci,  and  thereupon  Judgment  was  had,  and  the  Heir  being 
turned  out,  brought  an  Ejectment;  and  the  Queition  was,  whether  he  fhould  be  bound  by  this 
Execution;  and  adjudged  that  he  fhould,  and  that  he  hath  no  Remedy,  either  by  Ejectment, 
Writ  of  Error,  Audita  querela,  or  any  other  Way,  but  only  an  Action  againft  the  Sheriff,  if  his 
Return  is  falfe,  becaufe,  if  he  is  not  anfwerable  for  this  Debt  of  his  Anceftor,  'tis  his  own  Fault 
for  not  Pleading  to  the  Scire  facicu,  when  the  Sheriff  had  returned  him  warned  Sid.  54.  Day 
verfus  Guilford. 

14.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that  there  being  a  Difcourfe  between  him  and  1  Lev. 
the  Heir  of  W.  R.  concerning  the  Bond  in  which  W.  R.  was  bound  to  the  Plaintiff";  he,  the  De-  "J- 
fendant,  in  Confideration  the  Plaintiff  would  forbear,  &c.  promifed  to  pay,  &c.    after  a  Verdict     ,  ^n'' 
for  the  Plaintiff,  the  Judgment  was  arretted,  becaufe  it  did  not  appear  that  W.  R.  had  bound  him- 

felf  and  his  Heirs,  and  if  the  Heir  is  not  bound  by  exprefs  Words,  then  he  is  not  liable,  and  if  fo, 
then  this  Promife  is  void.     Sid.  248.  Hunt  verfus  Swaine. 

15.  T.  Bofcocke  gave  Bond  to  one  Haight,  for  the  Payment  of  130/.  and  Intereft,  and  made 
Luke  Langham  and  others,  his  Executors,  and  died,  leaving  IiTue  Sufan,  his  Daughter  and  Heir, 
who  married  the  fa  id  Executor;  and  now  Haight,  the  Obligee,  brought  an  Action  of  Debt  on 
the  Bond  againft  Langham  and  his  Wife,  as  Daughter  and  Heir  of  the  faid  Boflock-,  they  pleaded 
in  Abatement  another  Action  depending  againft  Langham  and  others,  Executors  of  Bojlock  on  the 
fame  Bond  ;  and  upon  Demurrer  to  this  Plea,  it  was  infifted,  that  admitting  the  Plaintiff'  had  his 
Election  to  fue,  either  the  Heir  or  Executor,  or  both  feparate'y,  and  to  recover  Part  againft  the 
one,  and  Part  againft  the  other,  yet  he  cannot  charge  one  and  the  fame  Perfon  as  Heir  and  Execu- 
tor at  the  fame  Time;  becaufe  in  fuch  Cafe  he  might  have  two  Judgments  at  the  fame  Time  for 
the  fame  Thing,  and  the  Defendant  can  have  no  Remedy  by  Audita  querela,  becaufe  he  might 
have  pleaded  the  Matter  in  Abatement:  But  adjudged,  that  fince  one  and  the  fame  Perfon  repre- 
fented  both  the  Heir  and  Executor,  he  is  chargeable,  as  if  they  had  been  reprefented  by  different 
Perfons ;  and  fo  the  Defendant  was  ruled  to  anfwer  over.  3  Le v.  303.  Haight  verfus  Langham. 
See   Sparry' s  Cafe.    5  Rep.  424.   1  And.  pi.  13.  Dyer  204. 

16.  AJjumpfit,  &c.  wherein  the  Plaintiff  declared,  that  the  Father  became  bound  to  him  (the 
Plaintiff)  in  a  Penal  Bill,  conditioned  for  the  Payment  of  fo  much  Money,  which  he  did  not  pay  at 
the  Day,  but  afterwards  died,  and  that  the  Defendant  is  his  Son  and  Heir;  and  the  Plaintiff  in- 
tending to  fue  him  upon  the  faid  Bill  as  Son  and  Heir,  he,  in  Confideration  the  Plaintiff  would 
forbear,  &c.  promifed  to  pay  the  Money  upon  the  Requeft,  and  avers  Forbearance,  and  that  the 
Defendant  had  not  paid  the  Money  on  the  Day  and  Place,  upon  Requeft ;  upon  Non  AJJumpfet 
pleaded,  the  Plaintiff  had  a  Verdict ;  and  it  was  moved  in  Arreft  of  Judgment,  that  here  was  no 
Confideration  to  raife  this  Promife,  becaufe  it  did  not  appear  by  the  Declaration,  that  the  Defen- 
dant could  be  fued  upon  this  Bill  as  Son  and  Heir,  for  he  was  not  fo  much  as  named,  and  by 
Confequence  not  bound  in  this  Bill;  to  which  it  was  anfwered,  that  tho*  this  Declaration  might 
be  ill  upon  a  Demurrer,  yet  it  was  not  fo  after  a  Verdict,  becaufe  the  Jury  had  found  that  the 
•Defendant  was  bound  as  Son  and  Heir,  otherwife  the;e  had  been  no  Coniideration,  and  if  not, 
then  they  muft  have  found  Non  Ajfumpfit  ;  but  adjudged,  that  the  Court  will  not  intend  that  an 
Heir  is  bound  by  the  Obligation  of  his  Anceftor,  even  after  a  Verdict,  unlefs  he  is  exprefly  na- 
med in  the  Bond.  2  Saund.  i$6.  Barber  verfus  Fox.  Raym.nj.  Hunt  verfus  Swain.  S.  P.  not 
adjudged.  See  Bi dwell  verfus  Cotton.  Hob.  216.  See  Hob.  18.  Wuolaflon  verfus  Webb.  See  Bard 
verlus  Bard,  2  Cro.  602,  and  Fijb  verfus  Richardfon.  Telv.  56. 

17.  Debt  againft  an  Heir  upon  a  Bond  of  his  Anceftor;  the  Defendant  p'eaded,  that  his  An- 
ceftor was  feifed  in  Fee,  and  made  a  Settlement  on  Truftees  to  the  Ufe  of  himf.lf  for  Life,  Re- 
mainder to  the  Heirs  Malvs  of  his  Body,  Remainder  to  his  own  right  Heirs,  with  Power  to  the 
Truftees  to  make  Leafes  for  three  Lives,  or  ninety-nine  Years,  &c.  and  that  the  Truftees  had 
made  a  Leafe  for  ninety-nine  Years,  and  that  he  had  not  Affets  prater  the  Reverfion  expectant  up- 
on that  Leafe;  the  Plaintiff  replies,  that  the  Defendant  had  fuffkient  Affets  by  Defcent;  and  upon 
a  Demurrer  it  was  objected,  that  this  general  Replication  was  ill,  and  that  the  Plaintiff'  ought  to 
have  replied  to  the  Prater :  Sed  per  Curiam,  the  Replication  is  good,  and  the  Prater  is  infignifi- 
cant,  becaufe  the  Lands  which  come  under  the  Prater  are  not  chargeable,  for  'tis  a  Reverfion  aLer 
an  Eftate-tail.     2  Mod.  50.   Osbajlon  verfus  Stanhope. 

18.  Upon  zv.Habeai  Corpus  cum  cauja   directed  to  the  Sheriffs  of  London,    they  return,  that  a  *f.]on<it 
Plaint  was  levied  againft  Bligh  as  Son  and  Heir,  upon  a  Bond  of  his  Anceftor;  and  the'  Queftion  8i- 
was,  whether  he  fhould   be  difcharged  upon  common  Bail :    Et  per  Curiam,  he  ftiall,  for  the  Cafe 

cf  an  Heir  Defendant  is  ftronger  than  that  of  an  Executor  Defendant.     T!  Jones  82.  Lawrence 
verfus  Bligb.  - 
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19.  Debt  againft  an  Heir  upon  a  Bond  of  his  Anceftor,  the  Defendant  pleaded  Riens  per  De~ 
fcent;  the  Pla;ntitf  replied,  that  he  had  Lands,  &c.  by  Defcent,  before  the  exhibiting  the  Bill, 
unde  (the  Plaintiff)  de  debito  praditlo  Jatisfeajje  potuit,  and  fo  puts  himfelf  upon  the  Judgment 
of  the  Court;  and  upon  a  Demurrer  to  this  Replication  it  was  objected,  that  it  was  double,  that 
he  ouqht  to  have  concluded  to  the  Country;  that  it  was  ill,  both  at  Common  Law  and  up- 
on the  Statute  3  &  4  Will,  and  firft  at  Common  Law,  for  the  Plaintiff  fets  forth,  that  the  De- 
fendant had  Lands  by  Decent,  before  the  Exhibiting  the  Biff,  which  may  be  true,  and  yet  have 
none  at  the  Time  fff  the  Bill  exhibited;  then  'is  provided  by  the  Statute,  that  if  the  Heir  fills 
any  Lands  which  were  liable  to  the  Debt  of  his  Anceftor,  before  any  Action  brought  againft  the 
Heir,  he  fhall  be  anfwerable  to  the  Value  of  the  Land  fo  fold  ;  fo  that  the  Replication  directed  by 
the  Statute  muft  be,  that  the  Defendant  had  Lands,  &c.  by  Defcent,  befoie  the  original  Writ 
brought,  which  fhould  be  tried  by  a  Jury,  who,  upon  finding  the  Land  defcended,  are  ex  officio 
to  enquire  of  the  Value;  but  here  the  Plaintiff  hath  made  the  Value  Part  of  his  Replication:"  But 
adjudged,  that  the  Replication  is  good,  for  tho'  it  may  be  falfified  by  a  Jury  as  to  the  Value,  yet 
the  Plaintiff  fhall  recover  pro  tanto,  (viz..)  to  the  Value  of  the  Land  fold.  5  Mod.  122.  Redjhaw 
verms  Hefter. 
,  Lev.  2°-  'Tis  true,  where  there  is  a  Reverfion  in  Fee  expectant   upon  the  Determination  of  an  E- 

186.  S.  C.  ftate-tail,  which  is  afterwards  fpent,  and  the  Reverfion  defcends  upon  a  collateral  Heir,  in  fuch 
Cafe  he  may  be  fued  as  Heir  to  him  who  was  laft  actually  feifed  of  the  Fee,  without  naming  any 
of  the  intermediate  Remaindeis,  becaufe  they  were  never  feifed  of  the  Fee,  but  of  the  Fee-tail 
only,  and  'tis  the  Poileffion  and  not  the  Expectancy  which  makes  the  Party  inheritable.     3  Mod. 

253-  .       _> 

21.  Anne  Head  being  feifed  in  Fee  of  Lands,  married  Thomai  Clealand,  by  whom  (he  had  Iffue 

Benjamin  and  Hefter ;  afterwards  Benjamin  entered  into  a  Bond  to  the  Plaintiff  for  Payment  of 
Money,  his  Father  Thomai  being  then  living ;  then  Benjamin  died,  leaving  Iffue  Elizabeth  his 
only  Child,  and  then  Thomai  the  Grandfather  died,  fo  that  the  Reverfion  in  Fee  defcended  on 
Elizabeth,  who  afterwards  died  without  iffue,  fo  that  the  Reverfion  in  Fee  now  defcended  on 
Hefter  the  Defendant,  againft  whom  an  Action  of  Debt  was  brought  on  this  Bond  of  her  Bro- 
ther, as  Aunt  and  Heir  of  Elizabeth,  who  was  Daughter  and  Heir  of  Benjamin  the  Obligor ; 
and  the  Queftion  upon  a  Special  Verdict  on  Riens  ^er  Deftent  pleaded  was,  whether  the  Defen- 
dant was  well  charged  by  this  Declaration,  and  adjudged  that  fhe  was.  1  Lutw.  Rep.  503.  Rooke 
verfus  Clealand. 

22.  Debt  againft  an  Heir  upon  the  Bond  of  his  Anceftor  ;  and  upon  a  Demurrer  it  was  object- 
ed againft  the  Declaration,  that  the  Plaintiff  did  not  fhew  how  the  Defendant  was  Heir;  adjudg- 

Hob.  333.  ed,  that  if  the  Action  had  been  brought  by  the  Heir,  he  ought  to  fhew  his  Pedigree  ;  but  where 
'tis  brought  againft  him,  it  would  be  hard  to  compel  the  Plaintiff,  who  is  a  Stranger  to  it,  to  fet 
it  forth.  1  Salk.  355.  Denham  verfus  Stephenfon.  See  Adminiftrator. 
Farr.40.  23.  Debt  againft  an  Heir  upon  the  Bond  of  his  Anceftor,  who  pleaded,  that  his  Anceftor  was 
5.  C.  feifed  in  Fee  of  three  Fourths  of  fuch  Tenements,  and  that  he  demifed  the  fame  to  W.  R.  for  500 
Years,  who  entered,  and  that  the  Reverfion  defcended  to  him,  and  nothing  elfe;  and  that  at  the 
Time  of  the  Action  brought  he  had  no  Tenements  in  Fee  fimple  by  Defcent,  befides  the  faid  Re- 
verfion; and  that  afterwards  the  Widow  of  his  Anceftor  exhibited  a  Bill  in  Chancery  againft  him 
for  her  Dower,  and  obtained  a  Decree  for  a  third  Part,  &c.  it  was  not  a  Queftion,  whether  the 
Plaintiff  fhould  have  Judgment,  for  that  was  admitted,  but  whether  it  fhould  be  a  general  or  fpe- 
cial  Judgment;  and  adjudged,  that  it  fhould  be  a  general  Judgment;  for  the  Heir  cannot  plead  a 
Term  of  Years  railed  by  his  Anceftor  in  Delay  of  Execution,  but  ought  to  confefs  Affets,  becaufe 
the  Freehold  and  Inheritance  did  defcend  to  him,  which  is  prefent  Affets,  and  an  immediate  ex- 
tendi facial  ought  to  go  to  apprife  the  Reverfion  upon  an  Inquifition  taken,  and  to  deliver  it  to 
the  Plaintiff  to  enter  when  it  falls  in  Poffeffion.     1  Salk.  354.  Smith  verfus  Angell. 

24.  But  now  'tis  enacted  by  the  Statute  before- mentioned,  That  where  any  Heir  at  Law  flail  be 
liable  to  pay  a  Debt  of  his  Anceftor,  in  Regard  of  any  Lands  defcended,  and  fhall  alien,  fell,  or 
make  over  the  fame,  before  any  Atlion  brought,  or  Procefs  fued  out  againft  him,  fuch  Heir  jhall  be 
anfwerable  for  the  Debt  or  Debts  in  an  Atlion,  to  the  Value  of  the  Land  which  he  fold,  in  which 
Cafe  all  Creditors  flail  be  preferred,  ai  in  Aclions  againft  Executors  or  Adminiftrators,  and  Exe- 
cution fliall  be  taken  out  upon  a  judgment  recovered  againft  fuch  Heir,  to  the  Value  of  the  faid 
Lands,  at  if  it  was  bis  own  proper  Debt,  faving  that  the  Lands,  Tenements,  and  Hereditaments, 
bona  fide  aliened  before  the  Atlion  brought,  jhall  not  be  liable  to  fuch  Execution. 

And  'tis  farther  enacted  by  the  fame  Statute,  That  in  an  Atlion  of  Debt  upon  a  Specialty  brought 
againft  an  Heir,  he  may  plead  Riens  per  Defcent  at  the  Time  of  the  original  Writ  brought,  and 
that  the  Plaintiff  may  reply,  that  the  Defendant  had  Lands,  Tenements,  or  Hereditaments  from  his 
Anceftor,  before  the  original  Writ  brought;  and  if  the  Plaintiff  have  a  VerdiSi,  the  Jury  fhall  enquire 
of  the  Value  of  the  Lands  defcended,  and  thereupon  Judgment  jhall  be  given,  and  Execution  awarded 
ai  aforefaid. 

But  if  the  Judgment  is  by  Confffion,  and  without  confejflng  the  Affets  defcended,  or  upon  a  De^ 
murrer,  it  Jhall  be  for  the  whole  Debt  or  Damages,  without  any  W>it  of  Enquiry  of  the  Value  of 
the  Lands  defcended. 

By  the  fame  Statute  'tis  enacted,  That  All  Wills  of  Lands,  Rents,  fa.  fhall  be  fraudulent  a- 

gainft  Creditors,  their  Executors  and  Adminiftrators,  and  every  fuch  Creditor  may  have  an  Atlion 
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of  Debt  upon  his  Bond,  or  other  Specialty,  againfl  the  Heir  at  Law  of  the  Obligor,  and  againfl  the 
Devi  fee  jointly. 

(  C) 
COtijat  fljatl  gO  to  f)il\l  equate  Of  t^C  (£%CCUtQl.    See  Rent.  (D)  per  totum, 

1.  r~jT'  H  E  Teftator  made  a  Leafe  of  an  Houfe,  and  feveral  Implements,  to  the  Leffee,  rendring 
JL  Rent  to  the  faid  Teftator,  his  Heirs  and  Affigns,  and  died  ;  afterwards  the  Executor  re- 
ceived the  Rent  for  feveral  Years,  and  in  an  Action  of  Debt  brought  againfl:  him,  they  were  at 
IfTue  upon  the  Affets  or  not,  and  the  Jury  found  all  that  Matter  Specially,  and  conclude  their 
Verdict,  &  ftc  the  Defendant  had  Affets;  but  adjudged,  that  the  Rent  belonged  to  the  Heir,  and 
that  the  Words  &  fie  are  void.     Dyer  368. 

2.  IVainfcot  and  Glafs  faftned  in  any  Manner  to  the  Walls  or  Pofts,  tho'  put  up  by  the  Leffee  ^  miiy 

himfelf,  fhall  go  to  the  Heir,  and   not  to  the  Executor  5  for  'tis  Parcel    of  the  Houfe,  and    by    f™-  "" 

Confequence  Parcel  of  the  Inheritance.     4  Rep.  63.  H.rlakenderis  Cafe.  Mich  32   Eliz,.  Worrier  oa-iTla  the 

verfus  Fleetwood.  S.  P.  Heir  for 

taking  or 
defacing  Tomb- f  ones  in  a  Church-yard;  for  tho'  'tis  annexed  to   the  Freehold,  the   Pdrfoa  hath  no  Right.     Godbi  199.    Pyrri'i 
Cafe.     Moor  178.     11  Rep.  104.  S.  C. 

3.  Trefpafs  for  taking  his  Fiji)  out  of  his  Pond  with  Nets,  the  Defendant  juftified  the  Taking 
as  Executor ;  adjudged  the  Heir  fhall  have  the  Fijb,  for  they  are  Chattels  defcendible  to  him. 
Goldf.   1 29.  Girley  verfus  Troisier. 

4.  A  Leafe  was  made,  rendring  Rent  at  Michaelmas,  cjre.  or  within  ten  Days  after  ;  the  Leffor 
died  after  Michaelmas,  but  before  the  ten  Days  are  expired;  adjudged,  that  the~  Heir  fhall  have 
the  Rent  as  incident  to  the  Reverfion,  becaufe  it  was  not  due  till  the  ten  Days  are  paffed.  10 
Rep.  128.  Clan's  Cafe.  Poflea  Rent.  (C)  3.  S.  C.  Cro.  Eliz,.  475.  S.  P.  2  Cro.  3©p.  Pilkinton 
verfus  Dalton,  S.  P.     Dyer  142.  Smith  verfus  Buftard.  S.  P. 

5.  Leffee  for  a  certain  Number  of  Years,  fowed  the  Lands  with  Corn  a  little  before  the  Expi- 
ration of  the  Term  ;  afterwards  his  Term  expired,  but  before  the  Corn  was  ripe ;  adjudged,  that 
the  Heir  fhall  have  the  Corn.     Oo.  Eliz,.  464. 

6.  In  Goodah-'s  Cafe,  this  is  cited,  (viz..)  Randall  covenanted  with  one  Brown,  that  if  the  faid 
Brown  paid  to  Randall,  his  Heirs  or  Affigns,  400/.  before  fuch  a  Day,  that  then  Randall  and 
his  Heirs  would  ftand  feifed  of  the  Lands  to  the  Ul'e  of  Brown  and  his  Heirs  ;  afterwards  the  faid 
Randall  devifed  the  fame  Lands  to  his  Wife  during  the  Minority  of  his  Son,  and  made  her  Exe- 
cutrix, and  died  before  the  Day  appointed  for  the  Payment  of  the  Money  ;  the  Queftion  was,  to 
whom  it  fhould  be  paid,  (viz,.)  either  to  the  Executrix,  or  to  the  Heir  of  Randall ;  adjudged, 
that  the  Heir,  and  not  the  Executor  of  Randall,  fhall  have  the  Money,  becaufe  it  was  exprefly 
to  be  paid  to  him  and  his  Heirs  ;  'tis  true,  the  Word  Afjignes  is  likewife  mentioned  ;  but  in  this 
Place  an  Afjignee  in  Fail  muft  be  intended  by  that  Word,  and  not  an  Afignee  in  Law,  as  an 
Executor  is,  becaufe  he  had  fold  his  whole  Eftate  by  this  Covenant  to  ftand  feifed  ;  but  if  inftead 
of  that  he  had  made  a  1  eoftment  in  fee,  upon  Condition,  that  the  Feoffee  fbould  pay  the  Pur- 
chafe-Money  to  the  Feoffor,  his  Heirs  or  Affigns,  there,  becaufe  he  had  parted  with  his  whole 
Eftate  by  the  Feoffment,  and  left  nothing  but  a  naked  Condition,  which  could  not  be  affigned  o- 
ver,  the  Law  will  intend  what  Perfon  is  moft  apt  to  receive  the  Money  as  an  Affignee,  and  that 
is  his  Executor,  becaufe  he  reprefents  the  Perfon  of  the  Teflator  in  all  Perfonal  Things  ;  but 
here  the  Word  Heir  excludes  fuch  an  Affignee  in  Law  ;  for  by  the  Word  Affigns,  an  Affignee  in  FaB 
muft  be  intended.     5  Rep.  Randall's  Cafe  cited  in  Goodale's  Cafe,  96.  b. 

7.  Coats  of  Arms  placed  in  Church  Windows,  or  Monuments  in  the  Church  or  Church-yard, 
cannot  be  beaten  down  or  defaced  ;  if  they  be,  the  Heir  by  Defcent  may  have  an  Aftion  of 
Trefpafs,  for  he  is  inheritable  to  them.     2  Cro.  367.  Francis  verfus  Lea. 

8.  So  'tis  generally  held,  that  where  a  Man  dies  feifed  of  the  Inheritance  in  a  Dove-Houfe,  Parky 
Pond  or  Warren,  that  the  Pidgeons,  Deer,  Ftfb  and  Conies  belong  to  the  Heir,  and  fo  doth 
every  Thing  faftened  to  the  Freehold,  and  which  cannot  be  removed  without  doing  fome  Injury 
to  that  to  which  'tis  faftened  ;  for  all  thofe  Things  are  accounted  Parcel  of  the  Freehold, 

o.  So  where  the  Condition  of  a  Bond  was,  .to  pay  Money  to  fuch  Perfon  as  the  Obligee  by 
his  laft  Will  appointed  ;  he  afterwards  made  a  Will,  and  conftituted  T.  P.  Executor,  but  did  not 
appoint  who  fhould  receive  the  Money;  adjudged  that  this  Executor  fhall  not  have  it  as  an  Af- 
fignee in  Law,  becaufe  it  appears,  that  the  Obligee  intended  it  for  an  Affignee  in  Fail  of  his  own 
making,  becaufe  the  Word  Pay  implies  a  Property  in  the  Perfon  who  is  to  receive  ;  therefore, 
if  he  had  appointed  fuch  Perfon,  he  muft  have  received  it  to  his  own  Ufe  ;  but  if  it  fhould  be 
received  by  an  Affignee  in  Law,  then  it  muft  be  for  the  Ufe  of  the  Teftator,  which  was  never 
intended  by  the  Bond      1  Roll.  Abr.  915. 

10.  As  to  Money  my  Lord  Coke  tells  us,  in  1  Infi.  209.  that  if  the  Condition  of  Redemption  of 
mortgaged  Lands  is  to  pay  the  Money  to  the  Mortgagee  or  his  Heirs,  and  if  the  Mortgagee  dieth 
before  the  Day  appointed  for  the  Payment  of  the  Money,  that  in  fuch  Cafe  it  fhall  be  paid  to 
his  Heir;  for  he  lays  it  down  as  a  Rule,    that  defignatio  umus  cfl  txclufia  alter  ius ;  but  if  the 

Con- 
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Condition  was  to  pay  the  Money  to  the  Mortgagee,  bis  H'trs,  Executors  or  Admirnftrators,  it  may 
be  paid  to  either. 

But  if  the  Heir  of  the  Mortgagee  exhibits  his  Bill  in  Equity  againft  the  Mortgagor,  either  to 
have  the  Money  paid,  or  to  make  a  farther  AfTurance,  or  elfe  to  be  foreclofed  of  the  Equity  cf 
Redemption  ;  in  fuch  Cafe  he  mud  make  the  Executor  of  the  Mortgagee  a  Party  to  the  Bill,  be- 
caufe  it  may  happen,  that  he  may  have  a  Title  to  the  Money  ;  and  'tis  a  good  Demurrer  to  the 
Bill,  if  he  is  not  made  a  Party  to  it.     i  Ch.  Rep.  51.  Freak  verfus  Rear  fay. 

(D) 

Ultym  an  CHate  in  fee  paflctl)  untijout  tlje  e&lo?o  Heirs,  anD  tD^ere  'ii$ 
a  (KHoja  either  of  limitation  o?  i&iireijafe. 

I.  TP^Evife  of  Lands  to  a  Man  and  his  Heirs  ;  the  Devifee  died  in  the  Life-time  of  theTeftator; 
J_y  adjudged,  that  his  Heir  fhould  not  take  by  Punbafe ;  for  he  is  named  only  to  exprefs 
and  limit  the  Efiate  which  the  Devifee  fhould  have  j  and  that  was  a  Fee-fimple,  which  he  cou'd 
not  have  without  that  Word.  Plow.  Com.  342.  Brett  verfus  Rigden.  Poftea  Legatee.  (A)  2. 
S.C. 

2.  In  every  Cafe  where  the  Word  Heirs  is  wanting,  if  there  are  other  Words  equivalent,  an  Eftate 
in  Fee  will  pafsj  but  this  mull  be  underftood  where  the  Intereft  palTeth  by  the  Confederation 
only,  without  any  farther  Ceremony  in  the  Law,  and  not  where  the  Confideration,  together 
with  another  Ceremony  (but  not  without  itj  directs  the  Eftate;  as  for  Inftance,  a  Bargain  and 
Sale  of  Lands  to  a  Man  for  ever,  in  Confideration  of  Money  and  Natural  AffeElion,  there  the 
Confideration  only  directs  the  Eftate,  and  Confcience  faith,  that  the  Bargainee  hath  as  great  an 
Eftate  in  the  Land  as  the  Bargainor  could  convey,  which  muft  be  an  Eftate  in  Fee,  there 
being  no  farther  Ceremony  to  compleat  it  ;  for  where  Natural  AfTectirn  is  Part  of  the  Confide- 
ration, the  Deed  is  good  without  Enrolment ;  but  where  a  Man  in  Confideration  of  Money,  makes 
a  Feoffment  of  the  Lands  to  another  for  ever,  there  the  Confideration  alone  doth  nor  direct  the 
Eftate,  but  another  Ceremony  is  required  to  perfeci  it,  and  that  is  Livery  and  Se'.fin  ;  therefore 
the  Feoffee  fhall  have  but  an  Eftate  for  Life. 

3.  If  the  Feoffor,  for  and  in  Confideration  of  10  /.  make  a  Feoffment  to  B.  G.  habendum  to 
him  and  his  Heirs,  to  the  Ufe  of  the  faid  B.G.for  ever,  he  hath  but  an  Eftate  for  Life.  1  Eliz,. 
Dyer  i6j. 

4.  The  Grantor  by  a  Fine,  granted  a  Rent- Charge  to  B.  G.  habendum  to  him  and  his  Affigns 
during  the  Life  of  tbe  Wife  of  the  Grantor,  and  that  if  it  fhould  be  arrear,  then  it  fhall  be  law- 
ful for  him  and  his  Heirs,  during  the  Life  of  the  Wife,  to  diftrain  ;  adjudged,  that  the  Gran- 
tee had  a  Fee-fimple  in  the  Rent,  determinable  by  the  Death  of  the  Wife  of  the  Grantee.  Dyer 
253.  Sivinerton's  Cafe.     10  Rep.  98.  in  Seymour's  Cafe.  S.  P. 

5.  But  where  an  Eftate  is  granted  to  a  Man  and  his  Heirs,  during  the  Life  of  B.  G.  'tis  but 
an  Eftate  for  Life  in  the  Grantee,  upon  which  a  Remainder  may  depend  at  Common  Law.  1  Rep. 
140.  In  Chudleigh's  Cafe. 

6.  Where  the  Anceftor  by  any  Conveyance  takes  an  Eftate  of  Freehold,  and  in  the  fame  Con- 
veyance an  Eftate  is  limited  to  his  Heirs,  either  in  Fee,  or  in  Tail,  the  Word  Heirs  is  always  a 
Word  of  Limitation  of  the  Eftate,  and  not  of  Purchafe  ;  but  where  an  Efiate  is  limited  to  the 
Anceftor  for  Years,  Remainder  to  another  for  Life,  Remainder  to  the  Right  Heirs  of  the  Leffee 
for  Years,  there  the  Word  Heirs  is  a  Word  of  Purchafe.     1  Rep.  104.  In  Shelley's  Cafe. 

7.  But  where  a  Rent-Charge  was  granted  to  a  Man  and  his  Heirs,  Executors,  &c.  to  the  Ufe 
tf  bimfelf,  his  Executors  and  Affigns,  during  the  Life  of  B.  G.  adjudged  by  the  whole  Court, 
that  he  had  an  Eftate  in  Fee.     Mich.  6  jfac.  Whiskyns  verfus  Davies. 

8.  In  Eje&ment  the  Cafe  was,  that  the  Father  being  feifed  of  the  Lands  in  Queftion,  did  tip- 
on  the  Marriage  of  his  Son  levy  a  fine  thereof,  to  the  Ufe  of  himfelf  for  Life,  and  for  the  Life 
of  his  Son,  and  afterwards  to  the  Ufe  of  the  intended  Wife  for  Life,  Remainder  to  the  Ufe  cf 
the  Heirs  to  be  begotten  upon  the  Body  of  the  Wife  by  the  Son  ;  the  Queftion  was,  whether  the 
Word  Heirs  fhall  relate  only  to  the  Heirs  of  the  IVife  ;  and  if  fo,  that  then  the  Son  fhould  have 
only  an  Eftate  for  Life ;  and  it  was  infilled,  that  it  fhall  relate  only  to  the  Heirs  of  the  Wife,  be- 
caufe  being  limited  to  no  Perfon,  'tis  left  to  the  ConftrucYion  of  Law,  to  whofe  Hebs  it  fhall  re- 
late, and  the  Law  applies  it  to  the  Heirs  of  the  Wife,  becaufe  her  Advancement  was  intended  ;  and 
the  Words  upon  her,  are  as  much  as  to  fay,  of  her  body ;  but  adjudged,  that  the  Word  Hairs 
fhall  be  applied  to  the  Heirs  of  both  Parties,  and  that  where  the  Words  are  plain,  and  fhew  the 
Intent  of  the  Father,  they  fliall  not  be  conftrued  to  any  other  Meaning.  Style  325.  Goffage  ver- 
fus Taylor. 


(E)  mijere 


Heir.  g£| 


m\)tvc  I)c  fl)all  enter  foj  a  Condition  b?ofirn,  toljerc  not. 


I.  \"T7Herc  a  Condition  is  annexed  to  an  Effete,  and 'tis  afterwards  broken,  or  rfpt  performed? 
VV     the  Heir  fhall  enter  and  take  Advantage  of  it,  becauSe  he    hath  received  an    !n;i:ry   by 
the  Condition,   by  which  he  would    be  defeated  of  the  Effete,   it  it  had    been  performed,  and 
which  would  otherwife  have  descended  to  him. 

The  Teffetor  owed  500/.  on  Bond,  and  devifed  his  Lands  to  his  Son  in  Fee,  upon  Co;iditi;r,i, 
that  if  he  did  not  pay  the  Debt,  then  he  devifed  it  to  the  Uncle  in  Fee  upon  the  like  CoricTi- 
tion  ;  the  Money  was  not  paid  either  by  the  Son  or  Uncle,  who  made  his  Will,  and  appointed 
an  Executor,  and  died,  the  Money  heing  Still  unpaid  ;  it  was  a  Qqeftion,  whether  the  Heir  of 
the  Uncle  might  enter  and  perform  the  Condition;  this  being  a  new  Queftion,  it  was  not  then 
refolved.     Dyer  128.    Wilford  verfus  Wiljord. 

2.  But  fmce  that  Time  it  hath  been  often  adjudged,  and  the  Law  is  now  fettled,  that  the  Heir 
may  enter;  as  where  the  Teffetor  devifed  Lands  for  penis,  reddendum  &folyendum  to  another  20  s. 
at  Michaelmas  every  Year  •  adjudged,  this  is  a  Condition,  and  if  the  Money  is  not  paid  the  Heir 
may  enter.     Cro.Eliz,.  454.   Fox  verfus  Catlin. 

3.  Devife  of  Lands  to  his  Wife  for  Life,  upon  Condition,  that  fie  fhould  educate  his  Son  at 
School  at  her  own  Charge,  &c.  until  he  came  of  Age;  and  after  her  Death  he  deviled  the  Lands 
to  his  fecond  Son  in  Tail,  Reveriion  in  Fee  to  his  own  Right  Heirs;  the  Wife  did  net  perforin 
the  Condition,  the  e'deft  Son  entered,  and  adjudged  lawful ;  for  by  the  Breach  of  the  Condition, 
to  which  his  Mother's  Efiate  for  Life  was  annexed,  that  Effete  was  determined,  and  the  Heir  at 
Law  to  him  who  created  the  Efiate,  fhall  take  Advantage  of  it,  only  during  the  Life  of  the 
Wife;  for  the  Remainder  to  the  younger  Son  is  not  deltroyed  by  the  Entry  of  the  Heir,  became 
'tis  created  by  a  Will,  which  makes  it  good,  tho'  the  Particular  Effete  for  Life  became  bad  up- 
on the  Breach  of  the  Condition.     Dyer  1  2 7.  [Van-ell's  Cafe. 

4.  So  where  a  Feoffment  in  Fee  was  made  to  the  VJk  of  himfelf  and  his  He'rs,  and  fife  Feoffor,  Sav'i!  -6. 
Anno  21  H.  8.  devifed  the  Lands  to  his  youngeSf.  Son  in  Tail,  Remainder  to  his  eldelt  Son  in  Fee,  S.  C: 
upon  Condition,  that  if  his  youngeft  Sou,  or  any  of  his  Ijfue  jhould  d/f.ontiuite  or  alien   the  Eji.ite,  Moo:- 
then  the  Devije,  as  to  him  or  them,  /hould  be  void  ;  the  youngeft  Son  made  a  Leafe  for  Lives  pur-  SIS         ' 
fuant  to  the  Power  which  he  had  by  the  Statute  52  H.  8.  and  then    levied  a    Fine  to  the  Ufe  of 
himfeif  and  his  Wife,  and  to  the  Heirs  Ma'es  of  their  two  Bodies,  Remainder  to  the  Right  Heirs 

of  his  Father  ;  adjudged,  that  by  this  Will  the  Condition  was  annexed  to  the  Ufe  of  the  Effete, 
which  Ufe  was  now  by  the  Statute  transferred  into  Poireffion,  and  by  Consequence  this  Condi- 
tion was  annexed  to  the  PofTeflion,  which  Condition  now  was  broken  by  this  Alienation  ;  for  it 
may  be,  that  his  youngeff.  Son  had  Iftue  by  a  former  Wife,  which  Illue  would  be  barred  by  this 
Fine  contrary  to  the  f  ntent  of  the  Teffetor  ;  and  therefore  the  elder  Brother  and  Heir  may  Jaw- 
fully  enter.     1  Leon.  298.  Ruddall  verfus  Miller. 

(F) 

CBlytxt  fjc  map  ijnfcc  an  action  of  <Dcbt,  tfjo'  not  nameo  in  tfjD  &ti% 

anD  toijere  not. 

1.  THE   Anceftor  made  a  Leafe  of  Lands,  reddendum  a  certain  'Rent  to  himfelf,  his  Execu-  Cro.Eli*. 
|_     tors  or  Afjjghs',  leaving  out  the  Word  Heirs  ;  and  after   his  Death  the  Heir  brought  an  -'■!•  s-  <-'• 
Ailion  of  Debt  for  the  Rent ;  adjudged,  that  he  could  not  maintain  the  Action,  becaufe  he  was  not  1  An<im 
najnqd,  in  the  Reddendum,     Owen  o.  Richmond  verbis  Butler.     Po/lea  Rent.  (C)  4.  S.  C.     Se.pl.^.' 

$.  So  where  the  Rent  was  referved  by  the  Anceftor,  payable  to  himfelf  or  his  AJJtgifs;  ad- 
judged, that  the  Heir  after  the  Death  of  the  Anceftor,  could  not  have  the  Action  for  the  Rea- 
lon  before  mentioned.     Latch.  44.  Sury  verfus  Cole,  and   274  Sury  verfus  Brown.  ■ 

2.  But  notwithstanding  the  judgments  in  thofe  Cafes  before  mentioned,   it  hath  been  Since  ad-     ,, 
judged  to    the    contrary,  (viz.)  where  the  Leifor  made  a    Leafe,   referving  Rent   to  himfelf,    his  i48    ijr. 
Executors    and  Afllgns,  during  the  Term;  and  the  Law  now  is,  that  the  iTeir  fhall  have  an   Ac-  z  Saund. 
timi  of  Debt  for  the  Kent,  becaufe  the  Rent  being  incident  to  the  Reverfion,  Shall  continue  after  the  3<»i- 
Death  of  the  Anceftor,  and  go  to  the  Heir;  a"nd  i'o  it  was  adjudged  in  the  aforefaid  Cafe  of  Sury  and  lii 
Cole,    as  it  appeared  upon  Search  of  the  Roll  ;  tho  'tis  otherwife  reported.     2  Lev.  13.  Sa.hive- 
,7.// verfus  Fr  gate.     See  aniea  pi.   1.     See  Refervation   of  Rent.  (C)  1.     See  Latch  274.  IVvtton 
verfus  Edwin,  5.  P. 

4.  So  where  the  I  effee  covenanted  with  the  LefTor,  his  Executors  and  Admtni'firatoh,  to  re- 
pair, &c.  and  to  leave  it  well  repaired  at  the  End  of  the  Term  ;  now  the  Heir  is  not  named  in 
this  Covenant,  yet  he,  and  not  the  Executor,  fhall  have  the  Action,  becaufe  'tis  a  Covenant 
which  goes  with  the  Land.     2  Lev.  92.  Longheme  verfus  Williams. 

5.  But  there  may  be  a  Cafe  where  the  Executor,  tho'  not  named,  fhall  have  the  Action,    and 
not  theHeir;  a;  for  infhnce,  IV.  R.  purchaSed  L  ands,  and  the  Vendor  covenanted,  that  the  V  en- 
s' C  dee, 


.aym. 


2?o  Heir. 


dee,  his  Hiirs  and  AJfigiK,  fhould  quietly  enjoy  the  Lands,  &c.  afterwards  the  Vendee  was  evic- 
ted, and  died,  and  then  his  Executor  brought  an  Aotion  of  Covenant  againft  the  Vendor  ;  and  it 
was  adjudged  good,  becaufe  the  Eviction  and  Injury  was  done  to  his  Teftator  in  his  Life-Time, 
and  the  Damages  for  fuch  Injury  {hall  be  recovered  by  his  Executor  (tho'  not  named)  becaufe  he 
reprefents  the  Perfon  of  the  Teftator.     2  Lev.  26.  Lucy  verfus  Lcvingftoue. 

6.  The  Cafe  before-mentioned  of  Sdcbeverelt  and  Frogate  was,  where  Tenant  in  Fee  made 
a  Leafe  to  the  Defendant  for  twenty-one  Years,  rendring  Rent  annually,  &c.  to  the  Leflor,  his 
Executors,  Adminiflrators  or  Ajjigm,  during  the  Term;  now  in  the  Cales  before-mentioned,  thefe 
Words  during  the  "Term  are  omitted  ;  and  in  this  Cafe  the  Words  Executors  and  Adminiflrators  are 
void,  for  the  Rent  cannot  go  to  them  ;  if  fo,  then  the  Refervation  is  no  more  than  this,  (viz..) 
to  the  Leflor  and  bis  AJfignsr  during  the  Term,  which  are  exprefs  Words,  declaring  his  Intent, 
and  therefore  it  {hall  go   to  the  Heir.     1  Vent.  161,  102.  Sachavenll  verfus  Frogate. 

(G) 
jSDf  pjcaDfngjs  b£  nn  tytiv.    Sec  JJJhts.  (F)  per  totum. 

1  And.  7.  I.  TH\k  BT  againft  the  Defendant  as  Brother  and  Heir  of  //.  Capell,  in  which  the  Plaintiff  de- 
Anrea(B)  jj  J  dared  upon  a  Bond  made  by  his  Brother,  the  Teftator;  the  Defendant  pleaded  in  Bar, 
3.  S.  C.  triar  his  Brother  made  a  Will,  and  did  thereby  conftitute  and  appoint  his  Wife  to  be  Executrix, 
and  died;  and  that  afterwards  the  Executrix  died,  and  Adminiftration  of  the  Goods  of  the  Te- 
ftator not  adininiftred,  was  granted  to  W.  R-  who  had  AjTets  in  his  Hands  to  the  Value  of  the 
Del't  ;  adjudged,  that  in  an  Action  of  Debt  brought  upon  a  Bond  againft  an  Heir,  'lis  no  good  Plea 
to  fay,  that  the  Executors  have  AfTets  in  their  Hands.     Dyer  204.  Capell's  Cafe. 

2.  Debt  againft  two  Daughters  upon  the  Bond  of  their  Father  ;  and  after  a  Judgment  againft 
them  by  Nil  dicit,  the  Plaintiff  brought  a  Set  fa.  to  have  Execution;  to  which  they  pleaded, 
Riens  per  Defcent  in  Fee,  at  the  Time  of  the  firft  Writ  brought,  no:  after  ;  adjudged,  that  this 
Plea  comes  too  late  by  the  Heir  after  a  Judgment  againft  him  by  Confeffion,  nil  dicit,  or  nonfurn 

*4.Leon.    informant.     Dyer  344.  *  Henningham's  Cafe.     7  Ed.  6.  Dyer  81.  Pepps  verfus  Henningham.     23 
5.  S.  C.      Eliz,.  Dyer  373.     Popb.  I  1  7.  S.  C, 

3.  The  Father  made  a  Leafe  for  Years,  rendring  Rent,  &c.  after  his  Death  the  Son  brought 
an  Action  of  Debt  agunft  the  Leffee,  fuggefting  in  his  Declaration,  that  the  Rent  was  due  to  him 
as  Heir,  but  did  not  declare,  that  the  ArJtion  was  brought  by  him  as  Son  and  Heir  of  the  LeiTor;  and 
for  that  Renfon  it  was  adjudged,  that  his  Declaration  was  not  good,  for  he  ought  to  have  fhewed, 
bow  he  came  to  the  Reverfion.    1    Bulft.^%.  Smith  verfus  Newfam.  Pofiea  Refervation.  (E)  6.  S.  C. 

4.  In  Replevin,  &c.  the  Defendant  avowed  for  Rent  granted  Anno  12  Ed.  2.  and  fet  forth  a 
Defcent  to  fuch  a  Perfon,  whofe  Heir  the  Plaintiff  is,  but  did  not  fhew  how  Heir;  and  upon  a 
General  Demurrer  to  this  Plea,  it  was  held,  that  in  a  Writ  a  Man  need  not  fhew  how  he  is  Heir  ; 
but  he  mull  in  a  Declaration,  and  an  Avowry  is  in  Nature  of  a  Declaration  ;  but  'tis  only  Form, 
to  fhew  how  Heir,  becaufe  'tis  not  tiaverfable;  but  Heir  or  no  Heir  is  ilTuable.  Moor  885. 
Beard   verfus    Baskervill. 

5.  Debt  againft  an  Heir  upon  a  Bond  of  his  Anceftor ;  the  Defendant  confeffed,  that  he  bad 
a  dry  Reverfion,  and  no  AfTets  ultra  ;  the  Plaintiff  replied,  that  he  had  AfTets  ultra,  upon  which 
they  were  at  IiTue  ;  and  afterwards  the  Plaintiff  moved  the  Court  for  Leave  to  waive  the  lfiue, 
and  to  take  Judgment  of  the  Reverfion  auando  acciderit,  which  was  ruled  accordingly,  i  Roll. 
Rep.  57. 

6.  Debt  againft  the  Heir  upon  the  Bond  of  his  Anceftor,  mull  be  brought  in  the  Debet  and  De- 
tinet, becaufe  he  himfelf  is  bound  ;  therefore  if  it  fhould  be  brought  in  the  Detinet  only,  it  would 
be  ill  ;  and  fo  it  was  adjudged  upon  a  Demurrer  to  the  Declaration,  where  the  Plaintiff  declared 
in  the  Detinet  only  againft  an  Heir.  Sid  342.  Comber  verfus  IVootton  ;  but  'tis  cured  by  a  Ver- 
dift.     1  Lev.  224.  S.  C.     See  Lev.  130. 

7.  Debt  againft  an  Heir  upon  the  Bond  of  his  Anceftor ;  the  Defendant  pleaded,  that  his  Fa- 
ther was  feiftd  in  Fee  of  feveral  Lands,  &c.  and  being  fo  feifed,  made  a  Leafe  thereof  to  one  M. 
for  500  Years,  under  the  yearly  Rent  of  a  Pepper-Corn,  and  that  he  had  not  AfTets  by  Defcent 
prater  Reverjtonem  of  the  faid  Lands;  upon  a  Demurrer  to  this  Plea  it  was  objected,  that  the 
Defendant  fhould  have  either  *  confefled  or  denied  the  Debt ;  befides  it  did  not  appear,  that  the 
Leffee  had  accepted  the  Leafe  by  entering  on  the  Lands,  for  till  that  is  done,  there  is  no  Re- 
verfion, and  by  Confequence  the  Fee  muft  dtfeend ;  but  it  was  anfwered,  that  the  Leffee 
might  enter  at  any  Time  ;  and  that  'tis  a  ftrong  Implication,  that  he  had  already  entered,  for  the 
Defendant  exprefly  alledged,  that  he  (the  Defendant)  had  nothing,  befides  the  Reverfion  ;  which 
fhews,  that  there  was  a  Leafe  in  Being,  and  an  Entry  made,  otherwife  there  could  be  no  Rever- 
fion ;  and  as  to  the  Confeffion  of  the  Debt,  there  feems  to  be  no  Neceffity  for  it,  becaufe  what  is 
aot  denied  muft  be  admitted.       1    Lut,    Rep.  442.  Smith  verfus  Boughton.      *  Dyer  373.  B. 


tyzxio*. 


9?i 


(A  ) 

"N  Replevin,  if  the  Defendant  juftifies  for  an  Heriot-Cuftom,  'tis  no  Plea  for  the  Plaintiff 
to  reply,  that  the  Place  where  the  Heriot  was  taken,  was  out  of  the  Manor,  becaufe 
he  claims  fuch  Heriot  as  his  proper  Goods,  which  he  may  feife  in  any  Place  where  h& 
finds  it,   but  for  Heriot- Service  he  ought  to  diftrain,  and  not  to  feife.     Bendl.  18.  Gre- 
fhaui  verfus  Gainsford. 

2.  A  Heriot  referved  upon  a  Leafe,  tho'  'tis  fometimes  called  an  Heriot-Service,  yet  'tis  not 
like  the  Cafe  where  a  Man  holds  Lands  by  the  Service  of  Paying  an  Heriot,  &c.  becaufe  where  a 
Heriot  is  referved  upon  a  Leafe,  the  proper  Remedy  is  either  a  Diftrefs,  or  an  Action  of  Covenant 
grounded  on  the  Contract,  for  the  Leffor  cannot  feife,  as  the  Lord  of  a  Manor  may  do  the  Beaft 
of  his  Tenant  who  holds  of  him  by  Heriot-Service.     Keilw.  82,  84.  B. 

3.  In  Replevin,  the  Defendant  made  Conufance  as  Bailiff  of  B.G.  fetting  forth,  that  he  was 
feifed  of  the  Manor  of  R.  and  that  R.  W.  was  feifed  of  a  Tenement  holden  of 'the  laid  Manor  by 
Rent  and  Heriot  Service,  payable  after  the  Death  of  every  Tenant;  and  that  the  faid  R.  W.  died 
poflelTed  de  animalibus  &  catallis,  and  becaufe  the  Heriot  was  not  paid,  he  by  Command  of  the 
laid  B.  G.  diftrained,  &c.   Exception  was  taken  to  this  Avowry,    becaufe  it  did   not  fet  forth 

*  what  was  the  beft  Bead,  whether  an  Ox  or  Horfe,  &c.  nor  the  Price  or  Value  thereof;  fo  that  *  P1-tf- 
the  Plaintiff  could  not  tell  what  to  offer  to  have  his  Beaft  again;  but  adjudged  the  Avowry  was  contra- 
good,  for  he  might  not  know  what  was  the  beft  Beaft ;  and  the  Plaintiff  having  drove  off  feveral 
Cattle,  he  ought,    at   his  Peril,   to  tender  fufficient  Recompence.     Trin.  18  Eliz,.  Dicker  verfus  *   W" 
Higgins.    *  Cro.  Car.  189,  260.  Major  verfus  Brand-wood.  S.  P.  'ones 

4.  Where  the  Tenant  maketh  a  fraudulent  Gift  of  feveral  Horfes,  or  other  Cattle,  within  the  J     ' 
Statute  13  Eliz,.  to  defraud  the  Lord  of  one  Heriot,  he  fhall  not  lofe  the  Value  of  all  the  Cattle 

fo  fraudulently  conveyed,  but  the- Value  only  of  the  beft  Horfe,  &c.  fo  given  or  conveyed  away, 
becaufe  there  was  no  more  than  one  Horfe  fraudulently  conveyed,  for  there  was  but  one  Heriot 
due.     2  Leon.  8.  Crefwell  verfus  Cook. 

5.  In  Trefpafs  for  Taking  an  Ox,  &c.   the  Defendant  pleaded,   that   T.  Odybam  was  feifed  in  iAnd'. 
Fee  of  an  Acre  of  Land,  &c.  which  he  held  by  the  Service  of  rendving  after  the  Death  of  every  -9%- 
Tenant,  who  died  feifed  of  that  Acre,  the  beji  Beaft  which  he  had  at  the  Time  of  his  Death ;  Moor 
my  Lord  Anderfon  tells  us,  that  the  Queftion  in  this  Cafe  was,   whether  the  Defendant  might  Gotildsb. 
feife,  or  whether  he  ought  to  diftrain  for  this  Heriot  ;  and  that  it  was  adjudged  he  might  diftrain,  ,9I. 

but  that  he  could  not  *  feife ;  ail  the  other  Reporters  of  this  Cafe  tell  us  this  Judgment  was  re-  *  Becaufe 
verfed  in  B.  R.  where  it  was  held,  that  the  Lord  might  feife  for  an  Heriot-Service,  becaufe  '**»  ?<*»■«/ 
where  the  Tenure  is,  that  the  Lord  JhaU  have  the  beft  Beaft  for  an  Heriot,  there  'tis  in  his  Elec-  °f.the  Ser~ 
tion  what  he  will  take  for  the  Beft,  and  one  of  them  tells  us,  that  the  Lord  may  either  feife  or  which  He 
diftrain  ;  now,  if  he  may  feife  (as  certainly  he  may)  'tis  by  Reafon  of  the  Property  which  he  hath  i„  Render 
in  the  Heriot,  which  being  his  own  by  Virtue  of  the  Tenure,  he  may  feife  it  where-ever  he  finds  and  npt  \a 
it.     Odiham  verfus  Smith.  Cro.  Eliz,.  590.  Prenden 

Feme  fole  was  Tenant  for  Life  of  a  Copyhold  held  of  a  Manor,  where  the  Cuftom  was  to  pay 
the  beft  Beaft  for  a  Heriot,  upon  the  Death  of  every  Tenant;  Ihe  married  and  died;  the  Lord 
fhall  not  have  an  Heriot,  becaufe  a  Feme  Covert  cannot  have  any  Goods  by  Law.     4  Leon.  239. 

6.  In  Replevin,  the  Defendant  avowed  for  an  Heriot-Service,  and  did  not  fet  forth  what  the 
Heriot  fhould  be,  either  the  beft  Beaft,  or  any  other  Thing;  the  Plaintiff  replied,  that  the  Tenant 
at  the  Time  of  his  Death  nulla  habuit  animaliti;  and  upon  Demurrer  the  Avowry  was  held  inef- 
ficient for  the  Reafon  before  mentioned.  Hob.  1 76.  Shaw  verfus  Taylor.  Button  4.  S.  C.  See 
Antea  3.  contra. 

7.  In  Replevin,  the  Defendant  made  Conufance  as  Bailiff  to  B  G.  Lord  of  the  Manor,  &c.  for 
that  the  Plaintiffs  Father  was  a  Tenant  thereof  by  Fealty  and  Heriot,  &c.  and  that  the  Cuftom 
of  that  Manor  was,  that  the  Lord,  &c.  for  the  Time  being  ufed  to  have  a  Heriot  fur  each  Parcel 
of  Land  held  of  the  Manor,  and  of  which  the  Tenant  died  feifed  ;  that  the  Plaintiff's  Father  died 
feifed  of  feveral  Parcels  of  Land,  (but  did  not  fay  of  what  Eftate  he  died  feifed)  and  that  by  his 
Death  a  Heriot  was  due  to  the  Lord,  in  whofe  Right  he  juftified  the  Taking  nomine  heriotorum ; 
it  was  objected,  that  he  ought  to  have  ffiewed  of  what  Eftate  the  Father  died  feifed  ;  but  adjudg- 
ed, that  it  was  fufficient  to  alledge,  that  an  Heriot  was  due  to  the  Lord  upon  the  Death  of  every 
Tenant  dying  ftifed.     1  Bulft.  10 1.   Si  Hard's  Cafe. 

8.  The  Bifhop  of  Glocefter  being  feifed  of  a  Manor,  &c.  let  twenty  Acres  of  it  to  the  Father, 
during  the  Lives  of  Three  of  his  Children,  rendring  Rent,  &c.  and  alfo  Two  of  his  beft  Beafts 
upon  the  Death  of  each  of  the  Children  ;  afterwards  the  Bifhop  let  the  entire  Manor  to  B.  G.  ren- 
dring the  antient  Rent,  and  then  one  of  the  Children  died ;  adjudged,  that  the  Heriot  thus  re- 
ferved (hall  go  to  B.  G.  who  had  the  Reverfion,  and  not  to  the  Bifhop.  Winch  57.  Bijhop  of 
Glocefter  verfus  Wood. 
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VIopy-  cj.  In  Trefpafs,  &c.  the  Defendant  juftificd  the  Taking,  and  fet  forth  the  Cuftom  of  the  Ma- 

hold.(S)i.  norof  ii.  to  be,  for  the  Lord  to  have  the  beft  Beaft  of  every  Tenant  who  died  feifed  of  any 
Meffuage  holden  thereof  afcer  the  Death  of  fuch  Tenant ;  and  if  the  Beaft  was  drove  away 
before  the  Lord  or  his  Servant  could  feife  it,  then  he  ufed  to  have  the  Beaft  of  any  other,  levant 
and  couchant  on  the  fame  Land,  and  then  fets  forth,  that  B.  G.  a  Tenant,  &c.  died  feifed,  by 
Keafon  whereof  his  beft  Beaft  was  due  to  the  Lord  for  an  Heriot,  but  before  it  could  be  feifed  it 
was  drove  off  the  Land,  whereupon  he  juftified  the  Taking  the  Plaintiff's  Ox  levant  and  couchant, 
but  did  not  fay  that  he  feifed  it  nomine  herioti ;  adjudged  an  unreafonable  Cuftom.  Pafcb.  3  E- 
liz,.  Dyer  199.  See  Sir  John  Davis's  Report  in  the  Cafe  of  "taniftry.  S.  P.  1  Eliz,.  Bendl.  39. 
S.  P.  but  this  was  contrary  to  the  Opinion  of  Brampjlone  Ch.  Juft  Hill,  ij  Car.  who  held  it  to 
be  a  good  Cuftom,  becaufe  fuch  a  Diftrefs  is  only  as  a  Pledge  and  Means  to  get  the  Heriot. 
March  165.  'Thorn  verfus  Tyler. 

10.  A  Leafe  was  made  to  Robert  Chichejier  and  his  Affigns  for  ninety-nine  Years,  if  he  and  B. 
and  C.  fhould  fo  long  live,  paying  at  the  Death  of  him  and  B.  and  C.  his  or  their  beft  Beaft,  in 
the  Name  of  an  Heriot;  provided  that  no  Heriot  (hall  be  paid  upon  the  Death  of  B.  or  C.  if  Ro- 
bert Chichejier  (hall  be  living;  afterwards  Chichejier  affigned  this  Leafe  to  Scory,  and  then  died;  the 
Queftion  was,  whether  the  beft  Beaft  of  Scory  the  Affignee  fhould  be  taken  for  an  Heriot ;  and  ad- 
judged it  could  not,  becaufe  the  Refervation  of  an  Heriot  upon  this  Leife  was  collateral  to  Rent, 
and  being  againft  common  Right,  ought  to  be  ftrictly  purfued  ;  now,  by  this  Leafe,  the  beft  Beaft 
of  Chichejier  was  referved  for  an  Heriot,  and  therefore  the  Beaft  of  his  Affignee  could  not  betaken, 
becaufe  fo  long  as  he  had  a  Property  in  the  Beaft,  it  could  not  be  the  Beaft  of  Chichejier.  Cro. 
Car.  313.  Story  verfus  Randall.    Hetley  57.  S.  C. 

11.  A  Copyhold  was  held  paying  Rent,  &c.  and  rendring  an  Heriot  upon  every  Alienation 
and  Surrender,  by  the  Cuftom  of  the  Manor;  the  Copyholder  aliened  Part  of  his  Copyhold  to  one 
and  Part  to  another,  and  kept  the  other  Part  to  himfelf,  and  furrendered  each  Part  to  the  Ufe  of 
the  Alienees ;  the  Queftion  was,  whether  he  fhould  pay  one  Heriot,  or  more,-  it  was  infifted,  that 
he  fhould  pay  but  one,  becaufe  of  the  Fine  upon  the  Alienation,  efpecially  this  being  a  Heriot- 
Cuftom,  which  is  againft  common  Right,  and  therefore  ought  not  to  be  multiplied ;  but  adjudg- 
ed, that  the  Lord  of  the  Manor  (hail  have  a  Heriot  for  the  Alienation  of  every  Part;  for  if  it 
fhould  be  otherwife,  then  it  would  be  in  the  Power  of  all  Copyholders  to  defeat  the  Lord,  by  an 
Alienation  of  rare,  and  in  this  Cafe  the  Alienor  (hall  pay  the  Heriots,  becaufe  he  ftill  continues 
Tenant  of  the  Manor;  but  upon  every  Alienation  afterwards,  the  Alienees  (hall  pay  it.  Palm. 
342.  Snagg  verfus  Fox. 

2  Mod.  12.  A  Leafe   was  made  to  one  Ingram  for  ninety-nine  Years,  if  Joan,  Anthony,  and  John  In- 

9t  gram  fhould  fo  long  live,  rendring  an  Heriot,  or  401.  at  the  Election  of  the  LelTor  or  his  Heirs, 

1  Vent*      after  their  feveral  Deaths  fucceffive ;  John  died  hrft,  and  then  Joan  ;  the  Queftion  was,  whether 

2  Lev.       an  Heriot  was  due  at  her  Death;  it  was  objecf ed,  that  it  fhould  not,  becaufe  the  Refervation  of 
210.  an  Heriot  (which  is  a  Thing  not  due  of  common  Right)  ought  to  be  ftrictly  purfued;  therefore  in 

this   Cafe  Joan,   Anthony,  and  John  fhould  die  fucceffive,  as  they  are  named  in  the  Refervation, 

otherwife  no  Heriot  is  due,  if  they  die  out  of  Courfe  ;  this  Point  was  not  adjudged,  but  the  Court 

held  the  Avowry  to  be  ill,  becaufe  it  did  not  appear  that  Anthony  was  living  at  the  Time  of  the 

Diftrefs  taken  ;   for  if  he  was  not,   then  the  Leafe  was  determined,  and  by  Confequence  the  Di- 

ftrefs  was  not  lawful.     1  Mod.  216.  Ingram  verfus  Tothill. 

Poftea  13.  Befides,  a  Heriot  referved  upon  a  Leafe  cannot  be  paid  after  the  Leafe  is  determined,  but 

15.  S.  C.     an  Heriot  which  grows  due  by  Tenure  may  be  feifed  when  ever  'tis  due,  becaufe  the  Tenure 

ftill  continues;  as  to  the  firft  Point,  this  Cafe  happened;  Leafe  for  ninety-nine  Years,  if  the  Leffee 

and  Julian  Carver,  or  either  of  them,  fhould  fo  long  live,  and  to  commence  after  the  Death  of 

Cecilia,  paying  yearly  a  Rent,  and  alfo  3  /.  in  the  Name  of  an  Heriot,  after  the  feveral  Deceafes 

of  the  Leffee  and  Julian,  and  upon   the  refpeblive  Death  of  either  of  them ;  afterwards  the  Leffee 

died  in  the  Life-time  of  Cecilia,  and  by  Confequence  before  the  Term  commenced;  adjudged,  that 

the  Leffor  (hall  have  no  Heriot,  becaufe  a  Heriot  referved  upon  a  Leafe  is  in  Nature  of  a  Rent, 

which  muft  go  with  the  Reverfion ;    but  here  the  Lelfor  had  no  Reverfion,  becaufe  the  Term  was 

not  yet  commenced.     2  Saund.  165.  Lanyon  verfus  Carver.     March  46.  S.  P. 

2  Lev.  14.  Trefpafs  for  Taking  a  Gelding,  the  Defendant  pleaded  in  Bar,  that  his  Grandfather  P.  S. 

s<  ^-         was  feifed  in  Fee,  &c.  and  made  a  Leafe,  &c.  to  Dorothy  Edgcomb  and  her  Affigns,  for  ninety- 

3„o  oc'      nine  Years,  if  (he  and  Margery  Upton  fhould  fo  long  live,  rendring  yearly   20  s.  and  alfo  after  the 

Deceafe  of  the  faid  Dorothy  and  Margery,    her  or  their   beft   Beaft,  in   the   Name  of  an  Heriot  ; 

then  he  derives  a  Title  to  himfelf  of  the  Reverfion,  and  fets  forth,  that  Dorothy  Edgcomb  married 

the  Plaintiff"  Osborne,  and  that  he  was  poftefTed  of  the  Premiffes  in  Right  of  his  Wife,  and  that  (he 

and   Margery  Upton   are  dead,  and  that  the  Defendant  took  the  Gelding  for  an  Heriot  after  the 

Death  of  Margery  Upton  ;  the  Plaintiff  craved  Oyer  of  the  Leafe,  and  demurred  fpecially,  for  that 

it  did  not  appear  the  Geld  ng  was  took  on  the  Lands  charged  with  the  Heriot;  but  it  was  infifted, 

that  an  Heriot  ought  not  to  be  paid  at  all  in  this  Cafe,  becaufe  it  being  referved  on  a  Leafe  'tis  an 

Heriot-Service,  and  of  the  fame  Nature  of  all  other  Services  referved  on  Leafes,  fo  that  it  muft  be 

paid  whilft  the  Term  is  in  Being ;  but  here  the  Term  was  at  an  End  upon  the  Death  of  Margery, 

and  a  Heriot  is  no  more  payable  afterwards  than  a  Rent  after  the  Expiration  of  the  Leafe;  and  of 

this  Opinion  were  two  Judges    becaufe  there  was  no  Reverfion  in  the  Defendant  at  the  Time  the 

•"Heriot  became  due,  for  the  Leafe  was  then  determined  :  Two  Judges  were  of  another  Opinion,  that 

the  Defendant  had  a  reverfionary  Intereft  in  that  Infant  of  Time  when  Margery  died,  and  that 
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the  Seifure  fiiall  relate  to  that  Time;  and  thereupon  it  was  adjourned  into  the  Exchequer-Cham- 
ber, &c.     2  Lutvj.  1  $66.  Osborne  verfus  Sture . 

15.  Leafe  for  ninety-nine  Years,  if  A.  B.  and  C.  fliould  fo  long  live,  which  Leafe  was  to  com-  x  Vent.o. 
mence  after  a  Leafe  for  Life  then  in  Being,  reddendo  a  certain  Rent  yearly,  and  two  Days  Work  91.  S.  C 
in  Karveft,  and  two  Capons  at  Chriflmai,  pofi  principhtm  inde,  and  3  /.  in  the  Name  of  an  He-  Antea 
riot,  after  the  Death  of  A.  B.  and  C,  or  either  of  them;  one  of  them  died  before  the  Commence-  '3'  s<  *■" 
ment  of  the  Leafe;  and  in  an  Action  of  Covenant  brought  for  the  3  /.  the  Defendant  demurred 
to  the  Declaration,  fuppofing  that  the  3  /.  was  not  due,  unlefs  the  Death  had  happened  after  the 
Commencement  of  the  Term ;  and  fo  it  was  adjudged,  becaufe  all  the  other  Refervations  in  this 
Leafe  were  after  the  Beginning  of  the  'Term,  and  Claufes  in  Companies  are  to  expound  one  an- 
other.    1  Vent.  91.    Lion  verfus  Carew,    and  fol.  9.  S.  C.     1  Lev.  294.  S.  C.    Sid.  437.  S.  C.    2 
Saund.  165.  S.  C 

id.  In  Trefpafs  for  a  Cow,  the  Defendant  pleaded,  that  W.  R.  was  pofleffed  of,  &c.  and 
died,  and  that  he  feifed  the  Cow  as  an  Heriot-Service,  but  did  not  fet  forth,  that  he  feifed  it 
within  the  Minor ;  but  adjudged,  that  a  Heriot  Cuflom  or  Service  may  be  feifed  any  where- 
but  one  cannot  diftrain  for  them  out  of  the  Manor.     1  Salk.^6.  Auflin  verfus  Bennett. 


^ig#ttm£$.    See  u\w$. 


I 


Nomine  replegtatttjo* 

(A) 

i.  "yN formation  exhibited  againft  Dejigny,  a  Merchant,  by  the  Father  of  one  Turbett,  who 
was  a  young  Boy  at  Merchant  Taylors  School,  for  fpiriting  him  away  to  Jamaica;  up- 
on Not  guilty  pleaded,  he  was  found  guilty  at  the  Nifi  prills,  at  the  Sittings  after  Tri- 
nity-Term ;  and  appearing  in  Court  in  Michaelmas-Term  following,  was  fined  500/. 
and  committed  till  he  paid  it ;  but  he  having  made  fome  Intereft  to  the  King  to  pardon  the  Pine, 
the  Court  directed  the  Lather  to  bring  a  Homine  replegiando  againft  the  Prifoner,  and  upon  an 
Elongatus  returned,  he  was  charged  with  it  in  Prifon;  and  now  he  procured  a  Letter  from  the 
Commiflioners  of  the  Treafury,  Signifying  the  King's  Intention  to  pardon  the  Fine,  if  the  Judges 
could  advife,  that  by  fuch  Pardon  he  might  be  difcharged  from  his  Imprifonment ;  but  they  did 
not  think  fit  to  bail  him  upon  the  Capiai  in  Withernam,  unlefs  he  brought  1000  A  into  Court, 
and  the  Money  to  be  forfeited,  if  he  did  not  produce  the  Child  within  fix  Months;  'tis  true,  the  Re- 
turn of  an  Elongatus  is  not  conclufive,  becaufe  the  Party  may  bring  an  Action  on  the  Cafe  againft 
the  Sheriff-  for  a  falfe  Return,  if  in  Fact  'tis  fo  ;  and  if  it  be  found  to  be  falfe  in  fuch  Action,  then 
the  Party  may  be  bailed;  and  'tis  no  Objection  to  fay,  that  the  Sherift  may  die  before  fuch  Action 
brought,  or  before  the  lffue  tried,  becaufe  if  he  fhould  die,  the  King  may  iffue  out  a  Commiflion 
to  inquire  of  the  Truth  of  the  Return,  and  an  Inquifition  taken  thereon  may  be  traverfed;  and 
if  the  lffue  upon  the  Traverfe  is  found  for  the  Defendant  in  the  Homine  replegiando,  then  he  may 
be  bailed;  'tis  true,  the  Capias  in  Withernam  is  no  Execution;  but  'tis  as  true,  that  unlefs  the 
Defendant  doth  confefs  the  Taking  and  Having  the  Child  in  his  Cuftody,  he  cannot  be  bailed. 
Raym.  474.  Dejigny  s  Cafe. 

2.  Sir  Tho. Grantham  brought  over  an  Indian  Monfter,  who  had  the  perfect  Shape  of  a  Boy- 
growing  out  of  his  Breaft,  all  but  the  Head,  and  this  Man  he  expofed  to  be  fhewed  for  Profit : 
The  Indian  turned  Chriflian,  and  was  baptifed,  and  being  detained  from  his  Mafier,  he  brought 
an  Homme  replegiando  againft  the  Perfon  who  detained  him ;  the  Sherift  returned,  that  he  had  re- 
plevied the  Body,  but  did  not  fay  the  Body  in  which  Sir  Thomas  claimed  a  Property,  he  was  or- 
dered to  amend  his  Return,  and  then  the  Court  of  C.  B.  bailed  him.  3  Mod.  120.  Sir  Tho.  Gram- 
ham's  Cafe. 

3.  In  an  Homine  replegiando,  the  Sheriff  returned  an  Elongavit;  thereupon  a  Capiai  in  Wither- 
nam went  forth,  and  afterwards  the  Defendants  having  entered  an  Appearance  with  the  Filazer, 
they  moved  for  a  Superfedeat  to  the  Withernam,  and  offered  to  plead  non  ceperunt,  infilling,  {bat 
they  were  not  to  be  concluded  by  the  Sheriff's  Return;  this  was  oppofed,  unle*fs  they  would 
give  Bail  to  deliver  the  Perfon,  in  Cafe  the  lffue  was  found  againft  them:  Sed  per  Holt  Ch.  Juft. 
if  they  had  pleaded  any  Property  in  the  Party,  then  they  ought  to  give  Bail  to  deliver  him;  but 
they  fay,  that  they  have  not  the  Perfon,  therefore  non  ceperunt  is  a  proper  Plea,  and  they  fhall 
put  in  Bail  to  appear  de  die  in  diem.     4  Mod.  183.  De  la  Baftide  verfus  Reynell. 

4.  The  Return  of  an  Habeas  Corpus  was,  that  Watts  was  in  Cuftody  upon  a  Capias  in  Wither- 
nam, that  upon  a  Homine  replegiando,  the  Sheriff'  upon  Inquifition  returned,  that  the  Jury  found 
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the  Party  was  efloined,  &c.  whereupon  a  Capias  in  Withernam  ifiued  againft  Watts,  returnable 
uElab.  Martini  which  was  not  yet  come;  and  the  Defendant  was  taken  upon  the  faid  Capias;  and 
the  Queftion  was,  whether  he  fhould  be  bailed  ;  it  was  objected,  that  he  fiiould  not,  becaufe  the 
Return  is  in  Nature  of  a  Conviction,  and  then  the  Capias  in  Withernam  is  an  Execution;  and 
afterwards  the  Defendant  can  never  plead  Non  cepit,  for  he  has  no  Day  in  Court :  But  adjudged, 
that  a  Homme  replegiando  doth  not  d.ffer  from  a  common  Replevin,    in  which  the  Sheriff  mult 
return  Dehberarifea,  or  an  Excufe  why  he  doth  not;    and  that  is  either,  that  the  Cattle  were 
efloined,  or  that  no  Body  came  to  fhew  him  which  they  were;  that  where  he  cannot  make  Deli- 
verance, if  he  return  an  Elongati,  the  Defendant  is  not  concluded  by  that  Return  to  plead  Non 
cepit,  becaufe  if  he  fhould,  then  he  is  without  Remedy;  for  he  cannot  falfify  the  Return,  becaufe 
no  Action  lies  againft  the  Sheriff,  upon  the  Return  of  Ehngatus,  tho'  'tis  falfe;  that  the  Capiat  in 
Withernam  makes  no  Alteration  of  the  Cafe,  becaufe 'tis  only  the  Confequence  of  an  Ehngatus ; 
therefore  the  Defendant  is  no  more  eftopped   by  the  Withernam  to  plead  Non  cepit,  than  he  was 
by  the  Return  of  the  Ehngatus,  or  to   claim  Property,   if  it  had  been  in  a  Common  Replevin  de 
averiis ;  that  in  fuch  a  Replevin,  even  after  the  Return  of  an  Elongati  and  a  Capias  in  Withernam 
againft  the  Defendant,  if  he  plead  Non  cepit  he  fhall  have  the  Cattle  again,  and  fo  he  fhall  if  he 
claims  •  for  fince  the  Taking  or  Property  are  in  Queftion,  the  Law  accounts  it  reafonable,   that 
the  Defendant  fhould  have  the  Goods  pendente  lite ;  and  by  the  fame  Reafon,  in  a  Homine  reple- 
viando,  if  the  Defendant  pleaded  Non  cepit,  he  (hall  be  bailed,  for  the  Withernam  is  no  Execution, 
'tis  no  more  than  a  mefne  Procefs;  and  the  Court  difliked  that  Cafe  in  Raymond  474,  and  the  Cafe 
of  the  Lord  Grey,  who  coming  in  upon  the  Return  of  an  Ehngata,  was  committed,  and  lay  in 
Cuftody  above  a  Fortnight;  and  they  held,  that  after  the  Defendant  is  bailed  upon  this  Capias  in 
Withernam,  there  may  be  a  new  Withernam  againft  him;  for  the  Bail  muft  be  in  a  Sum  certain, 
with  a  Condition,  that  the  Defendant  fhall  appear  de  die  in  diem;  and  that  Judgment  be  againft 
him,  that  he  render  his  Body  in  Withernam,  there  to  remain  quoufque  he  deliver  the  Party,  and 
permit  him  to  go  at  large:    Laftly,  it  was  held,  that  upon  the  Return  of  this  Habeas  Corpus  the 
Party  could  not  be  bailed,  but  that  he  might,  after  the  Capias  in  Withernam  returned;  that  in  a 
Homine  replegiando  after  an  Elongatus  returned,   if  the  Defendant  comes  in  gratis,  and  calls  for  a 
Declaration,  and  pleads  Non  cepit,  he  fhall  not  be  obliged  to  give  Bail;  but  if  he  come  in  upon 
the  Return  of  the  Capias,  he  fhall  give  Bail,  but  fhall  not  be  admitted  to  it  till  he  call  for  a  De- 
claration, and  plead  Non  cepit ;  and  the  Reafon  why  he  fhall  not  give  Bail  in  the  firft  Cafe  is,  be- 
caufe by  pleading  Non  cepit,  the  Withernam  is  fufpended ;  now,  if  the  Plaintiff  will  not  deliver  a 
Declaration,  and  by  that  Means  continue  the  Defendant  in  Cuftody,  becaufe  he  cannot  be  bailed 
till  a  Declaration  delivered,  and  the  Defendant  pleads  Non  cepit,  in  fuch  Cafe  the  Plea  may  be  de- 
manded upon  the  Return  of  the  Withernam,  and  may  be  nonfuited  if  he  doth  appear.     1  Salt  • 
581.  Moor  verfus  Watts. 


onom:& 

See  Trwikge.  (A)  2. 
(A) 

lNG  Richard  II.  created  Ralph  Nevill  Earl  of  WeflmorLind,  to  him  and  the  Heirs 
Males  of  his  Body,  which  Honour  defcended  to  Charles  Nevill  Earl  of  Wejlmor- 
laud,  who  was  attainted  of  Treafon  ;  adjudged,  that  a  Name  of  Dignity  or  Ho- 
nour may  be  entailed  upon  one  and  the  Heirs  Males  of  his  Body,  and  that  fuch  an 
Entail  is  within  the  Statute  de  Bonis,  becaufe  it  concerns  Land ;  for  every  Earl,  &c.  is  created 
of  fome  Place ;  that  fuch  a  Dignity  may  be  forfeited  at  Common  Law,  (for 'tis  an  antient  Office) 
that  is,  it  may  be  forfeited  upon  an  Attainder  for  Treafon,  and  this  by  a  Condition  in  Law  an- 
nexed to  the  Dionity;  for  his  Office  is  ad  confulendum  Regem  tempore  pads  ejf-  defendendum  tem- 
pore Belli,  therefore  he  forfeits  it  when  he  takes  Counfel  or  Arms  againft  the  King ;  and  if  fuch  a 
Dignity  had  not  been  forfeitable  at  Common  Law,  'tis  now  forfeited  by  the  Statute  26  H.  8.  cap. 
13.  by  the  Word  Hereditament,  for  a  Dignity  is  an  Hereditament.     7  Rep.  33.  Nev ill's  Cafe. 

2.  In  a  Q110  Warranto  for  ufing  Liberties  within  the  Town  and  Manor  of  Petworth,  and  keep- 
ing Markets,  and  taking  Toll  theie;  the  Defendant  juftified  under  the  Title  of  the  Earl  of  Nor- 
thumberland, and  fhewed,  that  Anno  5  Maria,  the  Honour  of  Petworth  was  entailed  on  the  Earl 
by  Parliament,  with  all  Markets,  &c  the  Queftion  was,  whether  the  Manor  of  Petworth  was 
within  the  Honour  of  Petworth;  and  the  Jury  found,  that  Petworth  was  an  Honour,  and  that  the 
Manor  was  Parcel  of  the  Honour,  and  that  they  had  Fairs  and  Markets  there,  and  ufed  to  take 
Toll  of  all  People,  except  of  the  Tenants  of  the  Earl  of  ArundeH.  1  Bulji.  ipj.  The  King  verfus 
Leva't. 
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3.  In  Levett's  Cafe  before-mentioned  it  was  faid,  a  Man  might  have  an  Honour,  (viz,)  a  Ba- 
rony or  an  Earldom  by  Prefcription  ;  and  in  the  Earl  of  Shrewsbury's  Cafe.  iz  Rep.  106.  it  was 
faid,  that  a  Man  might  have  a  Dignity  without  PofTeflions  ;  but  that  the  Duke  of  Bedford,  George 
Nevill,  Anno  17  Ed.  4.  was  degraded  by  Act  of  Parliament,  becaufe  he  had  not  any  Inheri- 
tance or  Pojfejjions  to  fupport  the  Name,  Title  and  Dignity  of  a  Duke. 

4.  Judgment  againft  the  Countefs  of  Rutland,  who  was  taken  in  Execution  upon  a  Ca.fa.  and  Moor. 
thereupon  an  Information  was  exhibited  againft  the  Officers  in  the  Star-Chamber,  in  which  it  was   7^5-  s-c* 
adjudged,  that  a   Baron,  who    is  Lord  of  Parliament,  cannot  be  arretted  in  an  Action  of  Debt  or 
Trefpafs,  for  by  Reafon  of  his  Dignity,   he  fhall  be  intended  to  have  fufficient  tofatisfy  every  Bo- 
dy ;  neither  fhall  he  be  of  any   Jury,  unlets  he   will ;  but  in  the  Principal   Cafe,  a  Capias   being 
awarded  againft  the  Countefs,  (lie  may  be   taken   in  Execution  by  the  Sheriff,  becaufe  he  ought 

not  to  difpute  the  Authority  of  that  Court  from  whence  the  Writ  iflued,  but  muft  execute  it,  for 
he  is  bound  by  his  Oath  fo  to  do;  and  altho'  by  the  Writ  it  felf  it  appeared,  that  the  Defendant 
was  a  Countefs,  againft  whom  a  Capias  would  not  lie,  yet,  becaufe  in  fome  Cafes  it  may  lie,  as 
for  a  Contempt,  &c.  therefore  the  Sheriff  ought  not  to  examine  the  judicial  Ads  of  the  Court, 
but  becaufe  the  Officers  did  arreft  the  Countefs  upon  a  feigned  Adion,  tho'  afterwards  fhe  was 
charged  by  them  with  a  Ca.  fa.  it  was  adjudged  Falfe  Imprisonment,  and  they  were  fined.  6  Rep. 
52.  Countefs  of  Rutland's  Cafe. 

5.  An  Earl  is  the  moft  antient  Title  of  Honour  amongft  the  Peerage;  for  there  were  no  Dukes 
till  1 1  Ed.  3.  when  that  King  created  the  Black  Prince  Duke  of  Cornwall,  and  thofe  who  were 
created  Earls  were  ufually  of  the  Blood  Royal,  and  therefore  were  ftiled  by  the  King,  as  they  are 
at  this  Day,  Confanguinei  noftri,  and  for  this  Reafon  they  have  feveral  Privileges  by  the  Law,  (viz-.) 
That  they  fhall  not  be  arreftecHor  a  Debt  or  a  Trefpafs  ;  becaufe  'tis  prefumed,  that  they  aflift 
the  King  with  their  Advice  and  Counfel  ;  but  if  Iflue  be  taken,  whether  the  Defendant  is  an  Earl 
or  not,  it  fhall  not  be  tried  by  a  Jury,  but  by  the  King's  Writ,  o  Rep.^.  In  the  Earl  of  Shrewsbury's 
Cafe.     7  Rep.  In  Nevill's  Cafe.     Antea  1.  S.C. 


honour. 

(A) 

€>f  tije  Court  of  honour. 

1.   f    "V    NE  Parker,  being  a  Corporation-Man  of  the  Company  of  Painter -St  ainers  London, 
S  a      did  as  a  Herald-Painter,  furnifh  the  Publick   Funeral  of  my  Lord    Gerrard  with 

fi  B     Banneis,  Efcutcheons,  &c.  and  did  marfhal  the  faid  Funeral  without  the  Diredi- 

V^_^^  ons  of  any  Herald ;  the  Marfhalling  whereof  belonged  to  Garter  King  at  Amis, 
this  being  the  Funeral  of  a  Nobleman  j  but  thofe  of  the  Gentry  belong  to  Claremieux  and  Nor- 
roy  ;  Parker  was  fummoned  before  the  Court  of  Honour,  which  was  held  by  Commiflion,  for 
that  the  Duke  of  Norfolk,  who  was  Earl-Marfhal,  was  Noh  Compos  ;  and  for  this  Offence  he 
was  committed  by  the  Commiflioners  to  their  Prifon,  called  the  White  Lyon  in  Southwark  ;  and 
upon  an  Habeas  Corpus,  the  Gaoler  returned  the  Warrant  of  Commitment,  which  was,  till  far- 
ther Order ;  and  this  Return  being  amended,  the  Gaoler  returned  another  Warrant,  by  which  all 
the  faid  Matter  was  recited,  and  that  Parker  was  committed  for  the  Caufe  afore  faid;  it  was  ob- 
jeded  againft  this  Return,  that  a  Commitment  till  farther  Order,  is  ill,  becaufe  'tis  indefinite; 
for  it  may  be  for  a  Month,  for  a  Year,  or  for  Life,  if  the  Commiflioners  will  not  difcharge  him  ; 
and  a  Commitment  for  the  Caufe  aforefaid,  is  as  bad,  without  faying,  till  he  fhall  be  delivered  by 
due  Courfe  of  Law  ;  this  was  as  to  the  Form  of  the  Return  ;  then  as  to  the  Matter  it  was  infifted, 
that  if  this  was  an  Offence,  yet  the  Commiflioners  have  no  Power  to  commit,  becaufe  'tis  punifh- 
able  only  in  the  Court  of  Honour,  which  is  to  be  held  before  the  Conftable  or  Earl  Marfhal,  and 
before  no  others,  and  by  Conftquence  not  before  Commiflioners ;  for  the  Court  of  Honour  being 
a  Court  by  Prefcription,  cannot  be  altered  but  by  the  Parliament  ;  and  fuch  Commiflioners  are 
illegal,  as  appears  by  the  Statute  3  Car.  1.  and  of  this  Opinion  was  Juftice  Twifden  ;  but  the 
other  Judges  held  the  Commiflion  to  be  good,  and  that  it  might  be  as  well  executed  as  the  Office 
of  a  Chancellor  or  Lord  Treafurer,  by  Commiflion  ;  and  that  this  Return  was  good  ;  for  a  Com- 
mitment till  farther  Order,  implies,  till  he  fhall  be  difcharged  by  Order  of  Law  ;  then  the  Queftion 
was,  what  fhall  be  a  Publick  Funegal ;  the  Heralds  laid,  that  if  there  were  more  than  fix  Efcut- 
cheons, it  was  a  Publick  Funeral  ;  the  Painter- Stainers  affirmed,  that  it  was  not  the  Number  of 
Ffctitcheons,  but  Banners,  and  other  Badges  of  Honour,  according  to  the  Quality  of  the  Deceafed 
that  make  his  Funeral  pubiick  ;  and  that  as  to  Painting  of  Efcutcheons,  it  ought  to  be  (according  to 
the  Heralds  ]  by  their  Diredion,  and' was  never  a  diftind  Trade  till  Queen  Elizabeth's  Reign;  for 
before  that  Tims  they  were  painted  by  the  Servants  of  the  Heralds  in  a  Room  which  they  had  in 
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their  Office  for  that  very  Purpofe  ;  but ■  Parker  iubmitting  to  the  CommiHionen,   was  difcbarged 
by  their  Warrant. 

As  to  the  Original  of  Arms,  and  how  they  became  Hereditary,  it  was  thus,  (vii.'.)  rfie  Original 
fnditution  was  to  di'Hnguifh  Commanders  in  War;  for  the  antient  DCfenftve  Armoui  -being  a 
Coat  of  Mail,  with  a  Hood  of  Mail  over  the  Head  and  Face,  which  was  covered,  except  the 
Eyes,  and  a  fmall  Space  to  breath,  die  Perfons  could  not  be  diftinguifhed;  thcretiije  a  *_erru;n  Budge 
•was  painted  on  their  Shnlds,  which  coveted  the  left  Side  of  their  Body  ;  and  the  Thing  thus 
painred  was  called  Anns,  but  not  as  yet  appropriated  to  Families,  nil  KiJunJ  i.  with  many  of 
his  Subjects,  made  a  Voyage  to  fenijalem,  to  regain  it  from  the  'lurks ;  the  Commanders  in  iffy'is 
Expedition  having  feveral  Things  painted  on  their  Shields,  thofe  who  defcended  fritm  them  ac- 
counted this  War  lb  Honourable,  th2t  they  and  their  Heirs  have  ever  fince  taken  the  lame  Thing 
to  be  their  A>-im\  but  becaufe  this  was  painted  on  Shields,  and  by  Confequence  could  be  fe&n  on- 
ly on  the  Left  Side  ;  theiefore  afterwards  they  had  a  Silk  Coat  drawn  over  their  Armour,  on 
which  their  Arms  were  painted  both  on  the  Breaft  and  Back  ;  and  afterwards  a  ftifl  Coat  was  in- 
vented, on  which  their  Arms  were  painted  all  over;  and  this  is  the  Herald's  Coat  to  this  Day  ; 
and  this  was  called  Coals  Armour,  as  that  painted  on  Shields  was  called  Efctii&eont  from  Scutum  ; 
all  which  Military  Inftitutions  being  now  ufelefs,  the  Arms  ftill  remain  as  a  Badge  of  Flonour  to 
diftinguifli  Families.     Sid.  352.  The  King  verfus  Parker. 

2.  In  Affauit  and  Battery  by  the  Plaintiff,  who  was  a  Dr.  in  Divinity,  and  he  and  his  Wife 
brought  this  Action  againff.  the  Defendant  and  his  Wife,  for  the  alfauking  the  Wife  of  the  Plain- 
tiff"; the  Defendant  pleaded,  that  her  Husband  is  a  Jujiice  of  Peace,  and  an  Efquire  in  Plymouth, 
and  that  fhe  ought  to  have  Precedence  of  the  Wife  of  the  Plaintiff;  and  that  at  fuch  a  Funeral  in 
P.  flie  (the  Plaintiff's  Wife)  took  Place  of  the  Defendant's  Wife,  whereupon  fhe  molliter  manus 
mpojuit    to    remove  her ;    and    upon  Demurrer   it    was   infilled   for   the   Defendant,  that   the 


Wife  of  an  Efquire  ought  to  take  Place  of  the  Wife  of  a  Dr.  in  Divinity  ;  but  admitting  that  a 
Dr.  of  Divinity  took  Place  of  an  Efquire,  yet,  that  being  in  Refpeclt  of  his  Degree  in  the  Uuroer- 
fny,  is  not  communicable  to  his  Wife,  but  Perfonal  to  him  only  ;  as  the  Dignity  of  a  Bifhop  is  not 
communicable  to  his  Wife,  tho'  he  is  a  Baron  in  Parliament  ;  but  the  Court  would  not  determine 
who  fhould  have  Precedence,  for  that  is  properly  determinable  by  the  Court  of  Honour,  but  gave 
Judgment  for  the  Plaintiff,  becaufe  the  Defendant  by  his  Demurrer,  had  confelfed  the  Battery.  2 
Lev.  133.  Ajhtou  verfus  Jennings. 


l^oufc  of  Correction.    Sec  Suffice  of  peace  ana  ^efffonjsy. 


3intc  ant)  Crp. 


(A) 

£Dn  tl)C  ^tattltejS  Of  Winton,  (viz.)  13  Ed.  1.    27EHZ.  cap.  13.  of  Hue 

and  Cry. 

1  And.       i.(f.  IT  8$    "^  WO  were  robbed  of  a  joint  Sum  in  the  Hundred  of  IV.  who  joined  in  an  Action 

15S.  again!!  the   Inhabitants  of  the  faid  Hundred;  they  pleaded,  that  they  had  pur- 

H  fued  the  Felons    thro'   three  Towns  in  that   Hundred  to  the  Town    of  R.  and 

ML  there  levied  Hue  and  Cry;  adjudged  no  Plea;  for  the  Statute  of  IViuton  is  not 

fatisfied  without  apprehending  the  Criminals,  or  the  Defendants  knowing   them,    that  they  may 

be  indicted  or  outlawed.     Dyer  370.     See  4  Leon.  18.  Shrewsbury  verfus  Inhabitants    of  Ajbtm. 

2.  //.  Refolved  upon  the  Statue  of  IVraton,  that  if  a  Robbery  is  done  in  a  Hoiife,  at  any  Time, 
by  Day  or  Night,  the  Huudred  is  not  liable  ;  for  it  muff  be  an  open  Robbery,  that  the  Coun- 
try may  take  Notice  of  it;  and  if  'tis  done  before  Day,  the  Hundred  lhall  not  be  charged  ; 
but  if  after  Sun-fet  in  January,  and   before  'tis  dark,  the  Hundred  mull  anfwer.     7  Rep,  6.  S.;i- 

*i  Leon.  fan',.  cafe        ?  /^.  ,5.  *   Ajhpuol's  Cafe.     7  Rep.  6.  *  Milborru's  Cafe.       2  Cro.  106.  May  verlus 
£4  Leon.  Hund"d  °f  Morley.     Cro.  Eliz..  753.  S.  P. 
59,    JJ>i.  2l8' 

3.  Jf.  A  Carrier's  Boy  being  only  with  the  Waggon,  it  was  robbed  in  the  Abfence  of  the  Car- 
rier, and  the  Boy  made  Hue  and  Cry,  and  came  to  a  Juftice  to  be  examined,  but  he  reluled  to 
examine  him;  thereupon  the  Plaintiff  was  examined,  and  brought  his  Action  on  the  Statute  a- 
gainft  the  Hundred  ;  but  adjudged  it  did   not  lie  ;  for  the  Boy  who  was  robbed  ought  to  have 
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been  examined,  becaufe  he  might  know  the  Robber,-  and  not  the  Plaintiff,  whofe  Money  it  was  that 
was  taken  away,  and  an  Aftion  framed  on  this  Statute  ;  would  lie  againft  the  Juftice,  who  re- 
futed to  examine  the  Boy.     i  Leon.  323.  Green  verfus  Hundred  of  Bucklechurcb.  ♦  4  Leon. 

4.  A.  Man  was  robbed  irt  Buckinghamjhre,  and  an  Aftion  was  brought  againft  the  Hundred  j  S.  C. 
upon  Not  guilty  pleaded,    the  Jury  found,  that  he  was  robbed  on  the"Diy,and  in  the  Year,  but 

not  in  the  Parifh  fet  forth  in  the  Declaration,  but  that  the  Parifh  where  he  was  affaulted, 
and  that  where  he  was  robbed,  were  both  in  the  fame  Hundred  ;  adjudged,  that  'tis  noc 
material  in  what  Parifh  he  was  robbed,  fo  it  was  in  the  fame  Hundred.  Gold/.  58.  Burnett's 
Cae. 

5.  If  a  Man  is  robbed  in  one  Hundred,  and  he  purfue  the  Felons  into  another  County,  and  there 
he  takes  one  of  them,  tho' the  Hundred  where  he  was-robbed  do  nothing,  they  fiiall  not  be 
charged.     Goldf.  55.  Combford  verfus  Hundred  of  Offley. 

6.  By  the  Statute  27.  Eliz-.  cap.  13.  none  fhall  have  an  Action,  except  the  Party  robbed  give 
Notice  thereof  to  fome  of  the  Inhabitants  of  the  neighbouring  Village,  Town  or  Hamlet,  next 
the  Place  where  the  Robbery  was  done,  that  they  purfue  the  Robbers.  7  Rep.  6.  in  SsudiU's 
Cafe. 

7.  A  Carrier,  coming  towards  London  out  of  Glottceflerjhire  with  Money  on  a  Pack-horfe,  was  aiTauk- 
ed  in  one  Hundred,and  the  Felons  took  his  Horfe  and  Pack,  and  led  him  into  another  Hundred,  where 
they  robbed  him  ;  adjudged,  that  the  firft  Hundred  was  liable  to  the  Aftion,  for  he  fhall  be  faid 
to  be  robbed  where  he  was  firft  affaulted,  and  where  the  Horfe  was  firft  taken  ;  but  if  the  Car- 
rier had  led  his  Horfe  himfelf  into  another  Hundred,  then  that  Hundred  fhould  be  charged,  becaufe 
by  his  leading  his  Horfe,  the  Money  was  ftill  in  his  Pofleflion,  and  therefore  it  was  no  Robbery 
till  he  came  into  the  fecond  Hundred  :  A  Man's  Purfe  was  picked  out  of  his  Pocket  in  the  King'* 
Bench  Court,  and  the  Thief  was  taken  in  the  very  Fact,  but  a  Key  being  fattened  to  the  Purfe, 
did  ftill  ftick  in  his  Pocket ;  it  was  the  Opinion  of  two  Judges,  that  he  was  ftill  in  PoiTe/fion  both 
of  his  Purfe  and  Money,  and  fo  no  Felony.     Pafcb.  30  Eliz.  Goldf.  86. 

8.  An  Action  upon  the  Statute  of  Hue  and  Cry  muft  always  be  brought  by  Writ,  and  never 
by  Bill,  becaufe  'tis  brought  againfl:  many  Inhabitants,  who  cannot  be  fuppofed  to  be  in  Cufiodia 
Marefcalli,  as  a  fingle  Perfon  may  be.     Hill  43..E//Z..  Goldf.  148. 

9.  Adjudged  upon  the  Statute  of  Hue  and  Cry,  that  tho'  the  Statute  mentions  Robberies  done 
in  the  Day  before  Might;  yet  if  a  Robbery  is  done  in  the  Morning  before  Day,  or  in  the  Even- 
ing after  Day,  in  which  Times  Men  ufually  travel,  that  the  Hundred  is  anfwerable.  Hill.  34 
Eliz,.  Cro.  Eliz..  270.  Ridgely  verfus  Hundred  of  Warrinton. 

10.  jf.  Refolved  on  the  Statute  of  Winton,  that  if  one  is  robbed  on  a  Sunday,  in  the  Time  of 
Devine  Service,  and  makes  Hue  and  Cry,  that  the  Hundred  fhall  be  charged ;  for  Many  Perfons 
are  neceflitated  to  travel  on  that  Day,  as  Phyficians,  &c.  and  'tis  an  Aft  of  Juftice  to  purfue  the 
Felons;  and  Minifterial  Afts  done  on  Sunday  are  good.  2  Cro.  406.  Waite  verfus  Hundred  of 
Stoke.    Godb.  280.5.  C. 

11.  Jf.  The  Plaintiff  was  robbed  in  a  Highway  in  divifis  hundredorum,  and  gave  Notice  to  the 
Inhabitants  of  the  Hundred  near  the  Place  where  he  was  robbed  ;  adjudged,  that  Notice  to  ei- 
ther Hundred  is  fufficient.     2  Cro.  675.  Fofler  verfus  Hundred  of  Ifteivorth. 

12.  Aftion  upon  the  Statute  of  Winton,  13  Ed.  1.  and  the  Plaintiff  brought  himfelf  within  all 
the  Circumftances  required  by  the  Statute  27  Eliz.  and  concluded  contra  formam  Statuti  prad'  j 
after  a  Verdift  for  the  Plaintiff,  it  was  moved  in  Arrefi  of  Judgment,  that  the  Declaration  was 
not  good,  becaufe  he  having  declared  on  two  Statutes,  ought  to  have  concluded  contra  formam 
Statutorum;  but  adjudged,  that  the  Aftion  is  grounded  only  on  the  Statute  of  Winton,  and  that 
the  other  Statute  is  rather  an  Obflruftion  to  the  Aftion,  than  otherwife,  becaufe  the  Plaintiff 
might  bring  an  Aftion  generally  againft  the  Hundred,  before  that  Statute  27  Eliz.  was  made; 
but  now  he  is  reftrained  under  certain  Circumftances  to  be  performed  by  him,  before  he  can 
charge  the  Hundred ;  and  therefore  contra  formam  Statuti  muft  neceffarily  refer  to  the  Statute 
of  Winton  ;  and  if  he  had  concluded  contra  formam  Statutorum,  it  had  been  ill.  Telv.  1  id.  An- 
drews  verfus  Hundred  of  Lewkenor.     Noy  125.S.  C.     2  Cro.  187.  S.  C. 

13.  An  Aftion  was  brought  againft  the  Inhabitants  of  the  half  Hundred  of  Waltham  ;  after  a 
Verdift  for  the  Plaintiff,  it  was  moved,  that  it  ought  to  be  brought  againft  a  whole  Hundred  ; 
but  it  was  anfwered,  that  the  half  Hundred  is  a  Hundred  by  it  felf;  adjudged,  that  it  ought  to 
have  been  brought  againft  the  Inhabitants  in  the  Hundred  of  Waltham,  called  the  half  Hundred 
of  Waltham;  but  it   fhall  be  fo  intended.     1  Brownl.  1 58.  Conflable  verfus  Hundred  of  Waltham. 

14.  The  Plaintiff  declared,  that  he  was  robbed  of  80  /.  in  Money,  and  of  divers  other  Thing9 
particularly  fet  forth  in  his  Declaration  :  Upon  Not  guilty  pleaded  by  the  Hundred,  the  Jury- 
found  quoad  captiouem,  (7c.  of  the  Money,  that  the  Defendants  were  gui'ty,  and  affiled  Da- 
mages to  90  /.  and  as  to  the  Reft,  Not  guilty  ;  upon  a  Writ  of  Error  brought,  the  Error  ai- 
figned  was,. that  the  Hundred  could  not  be  found  guilty  de  captione  of  the  Money;  for  they 
can  be  no  otherwife  guilty  than  pro  non  captione  of  the  Robbers,  and  not  anfwering  the  Money  ; 
but  adjudged,  that  the  Finding  them  guilty  de  captione  of  the  Money,  is  as  much  as  to  find,  that 
fo  much  was  taken  from  the  Plaintiff,  and  that  the  Hundred  had  not  made  him  any  Amends  ; 
another  Error  aligned  was,  that  the  judgment  was  in  mifericordia,  when  it  ought  to  be  quod 
capiantur ;  becaufe  their  Negligence  in  not  purfuing  and  taking  the  Felons,  was  in  Contempt  of 
the  Law  ;  but  adjudged,  it  was  only  a  Malefeqfance,  and  that  the  Judgment  quod  fint  in  mia\ 
is  well.     2  Cro.  350.  Qldfitld  verfus  Hundred  of  Motherly. 
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tBrownl.  15.  In  an  Action  upon  the  Statute  of  Winton,  the  Robbery  was  laid  to  be  9  OElob.  13  Jac. 
1 1 6.  S.  C.  an j  the  T'.fte  0f  the  VVrit  was  on  the  very  fame  Day  and  Tear ;  adjudged,  that  there  is  a  Difference 
■  _ ,01'  „  where  Time  is  to  be  reckoned  from  and  upon  the  Dates  of  Writings,  and  from  Acts  done  ;  for  in  the 
laft  Cafe,  the  Day  on  which  the  Aft  was  done  fhail  be  always  reckoned  :  Now  in  the  Principal 
Cafe  the  Action  ought  to  be  brought  within  a  Year  after  the  Robbery  was  committed,  which 
was  not  done,  becaufe  the  Robbery  was  done  on  the  9th  of  OBober  1  3  Jac.  and  the  Te/le  of  the 
Writ  was  on  the  very  fame  Day  and  Tear;  which  cannot  be,  becaufe  there  are  not  two  ninth 
Days  of  Oclober,  in  the  fame  Year ;  therefore  the  Action  being  brought  on  the  gth  of  Otlober, 
it  muft  be  intended  a  Year  after  the  Robbery,  and  then  it  will  not  lie.  Hob.  139.  Norris 
verfus  Hundred  of  Gawtry. 

\6.  In  an  Action  on  the  Statute  of  Winton,  the  Plaintiff  in  his  Declaration  had  not  mentioned 
any  Day  when  the  very  Robbery  was  done,  but  generally,  that  it  was  done  in  September,  where- 
as in  Truth  it  was  in  October;  and  now  he  moved  the  Court,  that  the  Record  which  was  taken 
out  for  Trial,  but  never  put  in,  might  be  amended,  for  the  Notice  given  to  the  Hundred,  as  to 
the  Record,  would  appear  to  be  before  the  Robbery  was  committed,  and  it  was  amended  ac- 
cordingly.    Trin.  15  Jac.  1  Brownl.  156.  Camblin  verfus  Hundred  of  Tendring. 

1 7.  The  Cafe  was  (viz,.)  A  Man  travelling  on  the  Sabbath-Day  in  the  Time  of  Divine-Service, 
was  robbed;  and  this  being  found  in  a  Special  Verdict,  upon  an  Action  brought  againftthe  Hun- 
dred, the  Queftion  was,  whether  the  Hundred  was  chargeabble  ;  and  adjudged  by  three  Judges  a- 
gainft  the  Chief  Juftice,  that  it  was  chargeable.     2  Roll.  59.  Cafe  of  Hundred  of  Stoke. 

18.  In  an  Action  upon  the  Statute  of  Winton,  and  a  Special  Verdict  found,  the  Cafe  was,  that 
the  Hundred  made  Hue  and  Cry,  and  that  Sir  Jofeph  Ajh  finding  one  of  the  Robbers  in  the  Pre- 
fence  of  Sir  Philip  Howard  a  Juftice  of  Peace  in  Weftminfter,  he  himfelf  being  an  Inhabitant  in 
Thiflleworth,  charged  the  Perfon  with  this  Robbery  bsfore  Sir  Philip  Howard,  who  promifed, 
that  he  would  appear  at  the  next  Seflions  in  the  Old  Baily ;  the  Plea  was,  that  they  made  Hue 
and  Cry,  and  within  forty  Days  took  Dudley,  one  of  the  Robbers,  and  had  him  in  Cuftody  : 
The  Replication  was,  that  Dudley  was  not  taken  upon  their  frefh  Purfuit  modo  &  forma  ;  the 
Queftion  was,  thether  this  was  fuch  a  Taking  as  was  put  in  Iffue  ;  and  adjudged,  that  it  was 
and  that  the  Charging  him  in  the  Prefence  of  a  Juftice,  was  a  Taking  within  the  Statute ;  for 
being  before  the  Juftice,  which  in  Conftruction  of  Law  is  under  the  Power  of  that  Magiftrate,  it 
had  been  in  vain  to  lay  hold  on  him ;  and  it  fhall  be  intended,  that  this  was  upon  frefh  Pur- 
fuit. 1  Vent.  1 18,  325.  Methwin  verfus  Hundred  of  T'hiftleworth.  Raym.  221.  S.  C.  3  Lev.  4. 
S.  C. 

19.  JJ.  Refolved  on  the  Statute  of  Winton,  that  if  a  Man  is  aftaulted  in  one  Hundred,  and  in 
Flying  is  purfued  by  the  Rogues  into  another  Hundred,  and  there  robbed,  that  Hundred  fhall  be 
only   charged.     Hutt.  125.  Deans  Cafe. 

20.  JJ'.  Oath  was  made,  &c.  before  a  Juftice  of  Peace  inhabiting  within  the  Hundred,  and  with- 
in twenty  Days  before  the  Action  brought,  which  Juftice  was  then  at  his  Chamber  in  the  Temple  ; 
and  it  was  objected,  that  he  had  no  Jurifdiction  out  of  the  County  where  he  was  a  Juftice  j 
but  refolved,  that  the  Examination  was  good.     Cro.Car.  153.  Helie  verfus  Hundred  of  Benhurfl. 

W.  Tones      2I'  Action  againft  the  Hundred  upon  the  Statute  of  Winton,  and  the  Oath  of  the  Robbery 
aj9>  was  made  before  a  Juftice  of  Peace  who  dwelt  in  the  County  where  it  was  done,  but  was  then 

at  London  ;  adjudged  that  the  Oath  and  the  Examination  were  well  taken  within  the  Meaning  of 
the  Statute  27  Eliz,.  becaufe  that  is  not  an  Act  for  exercifing  any  Jurifdiction,  but  only  directory, 
that  an  Oath  and  Examination  fhall  be  taken,  which  may  be  done  as  well  in  any  Place  as  within 
the  County  ;  but  a  Juftice  of  Peace  cannot  exercife  any  coercive  Power,  but  only  in  the  proper 
County  where  he  hath  Jurifdiction.     Cro.  Car.  211.  Helier  verfus  Hundred  of  Benhur(i. 

22.  The  Mafter  brought  an  Action  againft  the  Hundred  for  a  Robbery  upon  his  Servant,  and 
Notice  was  given  of  it  in  the  Hundred,  five  Miles  from  the  Place  where  he  was  robbed ;  and 
this  was  held  good,  becaufe  the  Party  may  be  a  Stranger  to  the  County,  and  fo  not  know  the 
neateft  Place  or  Town.     March  >o.  Sir  John  Compton's  Cafe. 

23.  Action  upon  the  Statute,  &c.  in  which  the  Plaintiff  declared,  that  he  was  robbed  of  fuch 
a  Sum,  and  made  Hue  and  Cry  at  C.  in  the  faid  County  near  the  Place  where  he  was  robbed,  and 
gave  Notice  of  the  Robbery  to  the  Inhabitants  of  C.  After  a  Verdict  for  the  Plaintiff,  a  Writ  of 
Error  was  brought,  and  the  Error  affigned  was,  becaufe  the  Plaintiff  did  not  alledge,  that  C.  was 
a  Village  in  the  Hundred  where  the  Robbery  was  done  ;  for  Notice  given  to  the  Inhabitants  of  3 
Village  out  rf  the  Hundred,  is  not  good  ;  but  adjudged,  that  if  Notice  is  given  to  the  Inhabitants 
of  a  Village  near  adjoining  to  the  Place  where  the  Robbery  was  committed,  'tis  good  enough ;  for 
the  Statute  doth  not  require,  that  it  fhould  be  given  to  the  Inhabitants  of  the  Hundred;  and  it 
hath  been  held  good,  where  Notice  hath  been  given  to  the  Inhabitants  of  a  Village  out  of  the 
County,  fo  that  it  was  near  the  Place  where  the  Robbery  was  done.  Cro.  Car.  275.  Merrick 
verfus  Hundred  of  Rapefgate,  and  Cro.  Car.  30.  Tatter  verfus  Hundred  of  Dawrney,  S:  P. 

*  4  Leon.      24.  jfm  The  Servant  was  robbed  of  the  Matter's  Money,   he  may   fue  the  Hundred  upon  the 
J 1.  S.  C.    Statute  of  Winion.      Goldf.    24.  *   Ttrrett's  Cafe.     Style    318.     Crofthwaite  verfus  Hundred  oj 
Lowden 

25.  jJ.  If  a  Carrier's  Man  or  Son  confpire  to  rob  him,  and  the  Carrier  himfelf  is  not  privy  to 
it,  he  may  fue  the  Hundred  on  the  Stat,  of  Winton  ;  but  the  Confpiracy  may  be  given  in  Evidence 
in  Mitigation  of  Damages.     Style  427.  Matthew  verfus  Hundred  of  Godalman. 
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Hue  and  Cry.  939 


16.  The  Servant  was  robbed,  and  he  made  Oach  of  the  Robbery  within  twenty  Days  before 
the  Action  brought,  and  that  he  did  not  know  any  of  the  Robbers,  &c.  the  Matter  broughc  the 
Action  ;  and  it  was  objected,  that  the  Action  would  not  lie,  becaufe  he  was  not  fworn,  that  he 
did  not  know  any  of  the  Robbers;  but  adjudged,  that  the  Action  is  wetl  brought  by  the  Mafier, 
and  that  the  Servant's  Oath  is  fufficient,  for  it  lies  properly  in  his  Knowledge" who  was  robbed, 
whether  he  knew  any  of  the  Robbers,  and  the  Mailer  knows  only  the  Fact  by  the  Report  of  his 
Servant ;  and  if  he  and  not  the  Mailer  fhould  bring  the  Action,  then  the  Servant  mioht  releafe 
or  compound,  and  fo  the  Matter  fhould  lofe  by  his  Falfhood.  Cro.  Car.  26.  Raymond  verfus  Hun- 
dred of  Oking. 

27.  Upon  a  Special  Verdict,  the  Cafe  was,  Hall  the  Plaintiff  was  robbed  of  403  /.  in  York/hire 
of  which  he  made  Oath  the  next  Day  before  a  Juftice  of  Peace  of  the  Riding  where  the  Robbe- 
ry was  committed,  and  afterwards,  but  within  twenty  Days  before  the  Action  brought,  he  made 
a  fecond  Oath  before  the  next  Juttice  of  the  Riding;  and  the  Jury  found,  that  there  were  no 
other  Juttices  in  the  County  of  York,  but  of  the  Three  Ridings,  which  are  the  North,  Eaft,  and 
Weft  Ridings,  and  which  are  as  three  diftinct  Counties;  the  Queftion  was,  whether  this  Oath  was 
within  the  Statute  27  Eliz,.  by  which  'tis  enacted,  that  it  fliall  be  made  before  a  Juftice  of  the 
County,  and  this  was  made  before  a  Juftice  of  a  Riding;  and  it  was  infifted,  that  it  was  not,  for 
tho'  a  Riding  fliall  be  taken  for  a  County  in  all  beneficial  Statutes,  as  upon  the  Statute  of  Inrol- 
rr.ents,  which  provides,  that  the  Deed  fhall  be  acknowledged  before  the  Clerk  of  the  Peace,  and 

one  Juttice  of  the  County  where  the  Lands  lie,  there  a  Juftice  of  the  *  Riding  fhall  be  fufficient :  *  Hob. 
but  'tis  not  fo  in  Penal  Statutes  as  this  is;  but  adjudged,  that  if  a  t  Riding  fhould  not  be  taken  for  II8- 
a  County,  then  Yorkjhire  would  be  out  of  this  Statute,  becaufe  there  are  no  Juftices  there  but  of  Perkynt'' 
Ridings;  adjudged  likewife,  that  Notice  given  to  the  Parijh  where  the  Robbery  was  done  is  good  fco  Ent. 
Notice  within  the  Statute,  which  appoints  it  to  be  given  to  the  Town,   Fill,  or  Hundred,  and  \*q. 
that  if  a  Man  deliver  Money  to  a  Carrier  to  carry  to  fuch   a   Vill,  and  he  is  robbed,  and  makes 
Oath  thereof  according  to  the  Statute,  that  the  Owner  who  hath  the  real  Property,  or  the  Carrier 
who  hath   the  pofleffory   Property  may  bring  the  Action  againtt  the  Hundred.     2  Sid.  45.  Hall 
verfus  Hundred  of  Skarrock. 

28.  Action  upon  the  Statute  of  Winton  againtt  the  Hundred  of  Agbridge  in  Yorkjhire,  and  in  a 
Special  Verdict,  the  Jury  found  Notice  according  to  the  Statutes,  and  that  none  of  the  Robbers 
were  taken  within  forty  Days,  but  that  fifty  Days  after  the  Robbery  was  done,  two  of  the  Rob- 
bers were  taken ;  and  the  Queftion  was,  whether  the  Hundred  is  difcharged,  if  any  of  the  Rob- 
bers are  taken  before  the  Verdict  or  Judgment  given;  it  hath  been  held,  that  the  Hundred  is  dif- 
charged, if  any  of  them  are  taken  before  the  Verdict,  tho' after  the  forty  Days,  and  fo  'tis  refol- 
ved  in  Milbom's  Cafe,  but  the  Court  doubted  of  it  in  this  Cafe.  Sid.  n.  BaikerviU  verfus  Hun- 
dred of  Agbridge. 

29.  Action  againtt  the  Hundred  was  difcontinued,  and  a  new  Action  brought,  and  adjudged  ill, 
becaufe  a  new  Oath  was  not  taken  within  forty  Days  before  the  Iaft  Action  brought.  Sid.  139. 
Newman  verfus  Inhabitants  of  Stafford. 

30.  Adjudged,  that  if  Robbers  drive  a  Waggon,  or  caufe  the  Waggoner  to  drive  it  out  of  the 
Highway  in  the  Day-time,  but  do  not  rob  the  Waggon  till  Night,  that  this  is  a  Robbery  in  the 
Day-time,  becaufe  the  firft  Seifure  is  the  Robbery.  Sid.  263.  PledaU  verfus  Hundred  of  Thiftle- 
worth.    Gouldf.  86.  S.  P.    Hutt.  125.  S.  P. 

31.  Action  on  the  Statute  of  Winton,  in  which  the  Plaintiff  declared,  that  he  was  robbed,  and 
none  of  the  Robbers  taken  within  forty  Days,  according  to  that  Statute,  &c.  after  a  Verdict  for 
the  Plaintiff  it  was  objected,  that  the  Statute  was  mifrecited,  for  it  was  not  the  Statute  of  Winton 
which  gave  the  Hundred  forty  Days  to  take  the  Robbers,  for  that  Statute  gave  half  a  Year,  but 

it  was  the  Statute  *  28  Ed.  3.  cap.  n.  which  reftrained  the  Time  to  forty  Days,  as  appears  by  the  *  2  Leon. 
Authorities  in  the  Margin  :  But  adjudged,  that  all  thofe  Books  are  miftaken,  for  the  Statute  of  12. 
Winton  gave  no  more  than  f  forty  Days,  and   fo  are  all  the  modern  Precedents;  and  upon  View  Dyergyo. 
of  the  Parliament-Roll  of  the  Statute  of  Winton,  it  appeared  to  be  forty  Days,  and  no  more;  and  PJ"  P' 
'tis  the  Statute  28  Ed.  3.  by  which  'tis  confirmed.     3  Lev.  320.  Peirfon  verfus  Hundred  of  Weft-  old.  Enu 
ward.  2i8. 

Co.Ent.  350.      f  Raft.  Ent.  406.   Co.Ent.  351.    Heme  215.  aSaund.  376.  Form  pi.  99.  Robinfon  Ent.  31S. 

32.  Cafe  upon  the  Statute  of  Winton,  in  which  the  Plaintiff  declared  in  every  Circumttance 
according  to  the  Statute,  but  only  in  the  Oath,  which  he  fet  forth  thus,  (viz..)  that  he  was  rob- 
bed by  four  Perjons  to  him  unknown  ;  now,  by  the  Statute  1  3  Eliz,.  'tis  required,  that  he  (hall 
make  Oath,  that  he  did  not  know  the  Robbers,  nor  any  of  them  ;  and  this  Matter  being  found  fpe- 
cially,  it  was  objected,  that  this  Oath  was  infufficient,  for  he  might  not  know  all  but  fome  of 
them;  there  being  but  two  Judges  in  Court,  they  were  divided  in  Opinion.  3  Lev.  328.  Pye  ver- 
fus Hundred  of  Wefthury.     See  Noy  20.  Batemans  Cafe. 

33.  Action  againtt  the  Hundred,  &c.  at  the  Trial  fome  poor  Houfe-keepers,  who  lived  in  the 
Hundred,  were  produced  as  vVitneffes ;  and  the  Queftion  was,  whether  they  fhould  be  admitted 
as  Evidence  ;  'tis  true,  Alms-People  and  Servants  are  good  Witneffes,  but  thefe  are  not,  becaufe, 
tho'  they  are  poor,  yet  before  the  Money  recovered  may  be  levied,  they  may  be  worth  fomething. 
1  Mod.  73. 

6  D  %  34.  Action 
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34.  Action  upon  upon  the  Statute  of  Wmton,  the  Plaintiff  had  a  Verdict,  but  it  was  objected 
1  Cro"    in  Arreft  of  judgment,  that  the  Declaration  was  ill,  becaufe  the  Plaintiff  did  not  alledge  that  the 

^Cro.75'   felonious  Ta'king  was    in   the  *  Highway;    adjudged  not  necettary,  for  the  Action  lies,  tho'  the 
1S7.  Robbery  was  not  in  the  Highway.     1  Mod.  221.   Savtifs  Cafe. 

35.  In  an  Action  upon  the  Statute  of  Hue  and  Cry  brought  by  a  common  Carrier,  in  which 
he  declared,  that  certain  Malefactors,  (viz..)  three  Men,  to  him  unknown,  10  OElob.  22  Car.  m 
the  Highway,  within  the  Hundred  of  E.  in  the  Parifh  of  T.  in  the  County  of  R.  with  Force  and 
Arms  affaulced  him,  ac  29  1.  iii  Pecuniis  numeratis  de  denariis  ipfius  the  Plaintiff,  then  and  there 
found,  felonioufly  did  take  from  him  ;  ac  diver/a  bona  &  catalla  in  cujlodia  Jua  exijlen  ad  Va~ 
lenciam  39I.  &c.  adtunc  &  ibidem  Jim i liter  invent'  de  eodem  the  Plaintiff,  did  take  and  carry  a- 
way  ;  and  upon  a  Demurrer  to  this  Declaration,  it  was  adjudged  ill  as  to  the  Goods,  becaufe  the 
Plaintiff  did  not  fet  for  the  Particulars,  and  did  not  fay  that  they  were  his  own  Goods,-  for  if  they 
were  not,  then  they  who  had  the  Property,  and  not  the  Plaintiff  who  had  the  Pofleffion,  would 
be  entitled  to  the  Action ;  and  fo  is  2  Do.  49.  and  Style  53,  but  as  for  the  Money  the  Plaintiff 
had  Judi^ment,  for  this  Action  is  in  Nature  of  an  Action  of  Trefpafs,  in  which  Damages  are  to  be 
recove  ed,  and  therefore  it  may  be  divided,  and  Judgment  may  be  for  what  is  well  laid  in  the  De- 
claration, and  the  Plaintiff  fhall  be  barred  for  the  reft;  fo  likewife  in  Covenant,  the  Plaintiff  fhall 
recover  for  a  Breach  which  is  well  affigned,  and  fhall  be  barred  for  thofe  that  are  not,  if  the  De- 
fendant demur  generally  ;  therefore,  in  the  principal  Cafe,  the  Plaintiff  had  Judgment  for  the  Mo- 
ney, and  he  entered  Remittit  damna  as  to  the  Goods ;  but  he  being  anfwerable  for  the  Goods, 
might  have  maintained  an  Action  for  the  Robbery,  if  he  had  declared  right.  2  Saitnd.  379. 
Pinkney  verfus  Hundred  of  Eafl  Hundred.     See  2  Cro.  348,  350,  557.  S.P. 

36.  Trover  for  two  Geldings,  brought  againft  the  Under-Sheriff  of  Bucks;  upon  Not  guilty 
pleaded,  the  Cafe  upon  the  Evidence  before  Hale  Ch.  Juft.  was,  there  was  a  Judgment  obtained 
upon  the  Statute  of  Hue  and  Cry  againft  the  Inhabitants  of  the  Hundred  of  Stokepoges  in  that 
County,  and  a  Fieri  facias  awarded  againft  them;  Leigh,  the  Plaintiff,  was  feifed  of  feveral  Lands 
in  the  faid  Hundred,  which  he  kept  in  his  own  Hands,  but  he  had  no  Houfe,  nor  ever  lodged 
in  the  Hundred ;  and  for  that  Reafon,  fuppofing  he  was  not  bound  to  keep  Watch  and  Ward, 
he  being  aiTeiTed  to  10/.  for  his  Proportion  towards  the  Robbery,  refufed  to  pay  it,-  and 
thereupon  the  Sheriff  levied  the  fame  by  Taking  the  Horfes ;  but  it  was  held  by  the  Chief  Juftice, 
that  fo  long  as  he  keeps  his  Lands  in  his  Hands  within  the  Hundred,  fo  long  he  fhali  be  charge- 
able to  the  Robberies,  and  be  accounted  an  Inhabitant  within  the  Hundred  ;  and  if  the  Statute 
fhould  be  otherwife  expounded,  it  would  be  altogether  eluded,  becaufe  it  might  happen,  that  in 
a  fmall  Hundred  all  the  Owners  of  the  Lands  might  have  Houfes  and  dwell  in  another  Hundred. 
2  Saund.  423.  Leigh  verfus  Chapman. 

37.  In  an  Action  againft  the  Hundred  for  a  Robbery  at  a  certain  PIac=  called  Fair-Mile-Gate3 
in  the  Parijh  of  C.  after  a  Verdict  for  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  that  it 
did  not  appear,  that  the  Parijh  ivas  within  the  Hundred,  nor  that  the  Robbery  was  committed  in 
the  Highway,  nor  that  it  was  done  in  the  Day-time:  But  per  Curiam,  thefe  Faults  are  cured  by 
the  Verdict.     3  Mod.  258.  Young  verfus  Inhabitants  of  Totnam. 

38.  In  a  Special  Verdict:  upon  the  Statute  of  [Vinton,  the  Cafe  was,  that  the  Plaintiff  was  tra- 
velling in  the  Highway  within  the  Hundred  of  Michel,  and  affaulted  there  by  Robbers,  who 
took  Pofleffion  of  him  and  carried  him  to  a  Coppice  near  the  Highway,  but  in  the  Hundred  of 
Bajingfloke,  and  there  robbed  him,-  adjudged,  that  this  fhall  not  be  a  Robbery  from  the  Time  of 
the  Affault,  fo  as  to  make  the  Hundred  of  Michel  chargeable;  'tis  true,  the  Affault  is  the  Caufe, 
fine  qua  non,  but  'tis  not  the  immediate  and  efficient  Caufe,  for  there  was  no  Robbery  done  till 
the  Plaintiff  was  in  the  Hundred  of  Bajingfloke,  and  there  the  actual  Taking  was  ;  now  the  Reafon 
why  the  Hundred  is  liable  is,  becaufe  they  did  not  take  Robbers  within  fuch  a  Time,  and  not  be- 
caufe a  Robbery  was  committed  in  the  Hundred  ;  but  the  Hundred  of  Michel  had  no  Reafon  to 
purfue  and  take  the  Robbers,  becaufe  the  Robbery  was  not  actually  done  within  their  Hun- 
dred, for  there  was  nothing  there  but  the  Affault.  Far.  156.  Cooper  verfus  Hundred  of  Ba- 
jingfloke. 

%  Mod.  39.  An  Action  was  brought  by  the  Matter  for  a  Robbery  committed  on  his  Servant  T.  P.  the 

287.  S.C.  jury  founc]}  that  T.  P.  was  a  Quaker,  and  that  he  would  not  take  the  Oath  required  by  the  Sta- 
tute, "that  he  did  not  know  any  of  the  Robbers ;  adjudged,  that  the  Mafter  may  bring  an  Action 
for  a  Robbery  done  on  his  Servant,  and  that  the  Oath  of  the  Servant  in  fuch  Cafe  is  fufficient; 
*  Cro.E-  that  if  he  is  robbed  in  the  Prefence  of  his  Maflcr,  then  the  Oath  of  the  *  Mafter  is  fufficient;  but 
liz..  142.  if  not  in  his  Prefence  (which  was  this  Cafe)  then  the  Servant  muftmake  Oath;  therefore  the  Qua- 
Cro.  Car.  ker  reFufing  to  make  Oath,  the  Hundred  is  not  liable,  for  the  Statute  of  Eliz..  was  made  in  Fa- 
Stvlei  stf    vour  °f  tne  hundred,  to  prevent  Combination  between   the  Perfons  robbed  and  thofe  who  rob. 

2  Salk.  613.  Ajhcomb  verfus  Hundred  of  Spelholm. 
4  Mod.  40.  The  Servant  brought  an  Action  upon  the  Statute  againft  the  Hundred,  for  a  Robbery  in 

3°3<  Taking  from  him  the  Goods  of  his  Mafter,  and  declared,  that  he  was  poflefled  of  them  ut  de  bo- 

nis fuis  propriis,  &c.  the  Jury  found,  that  the  Plaintiff' was  a  Servant,  and  was  robbed  of  20  /. 
of  his  Matter's  Money,  and  of  20  s.  his  own  Money,  &c.  adjudged,  that  the  Action  is  well 
brought  by  the  Servant,  fur  by  the  Pofleffion  he  is  entitled  to  the  Money  ut  de  bonis  fuis  propriis 
againft  all  Mankind  but  him  who  hath  the  very  Right.  2  Salk.  6 14.  Coombs  verfus  Hundred  of 
Bradley. 

i  41.  In 
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41.  Tn  Deb:  upon  the  Statute  of  Hue  and  Cry,  the  Jury  found  a  Special  Veidift,  that  the  Plain- 
tiff was  fet  upon  in  the  Hundred  of  M.  and  carried  by  the  Robbers  into  the  Hundred  of  Bajing- 
jtoke,  and  robbed  there;  and  the  Queftion  was,  which  Hundred  fhould  be  charged;  and  adjudged, 
that  the  Hundred  of  Bajingfloke  fhould,  becaufe  there,  and  not  before,  the  Robbery  was  commit- 
ted ;  and  if  it  had  been  in  two  Counties,  the  Indi&ment  mull:  be  againft  the  Offenders  in  the 
County  where  the  Goods  were  taken  away,  and  not  in  that  County  where  the  AlTault  was  firft 
made:  Now,  upon  the  Statute  of  Hue  and  Cry,  the  Hundred  is  liable  for  not  Taking  of  the 
Robbers;  and  the  Taking  the  Goods  by  the  Robbers  fhall  not  relate  to  the  firft  Aflault,  fo  as  to 
make  it  a  Robbery  ab  initio,  like  the  Cafe  of  a  Murder,  where  there  fhall  be  Relation  to  the 
Stroke,  becaufe  as  to  Forfeitures  there  fhall  be  Relation  to  the  firft  Stroke,  which  is  the  efficient 
Caufe  of  the  Murder ;  but  in  the  principal  Cafe,  the  AiTault  was  not  the  neceffary  Caufe  of  the 
Robbery  as  the  Stroke  is  of  a  Murder ;  'tis  true,  a  Man  may  be  aflaulted  in  one  Hundred  and  car- 
ried into  an  Houfe  in  another  Hundred,  and  there  robbed,  or  he  may  be  affaulted  in  the  Day-time 
in  one  Hundred,  and  carried  into  another  Hundred,  and  there  robbed  in  the  Night;  in  thefe 
Cafes  there  is  no  Remedy  by  the  Stature,  but  'tis  not  necefiary,  that  to  charge  the  Hundred  the 
Robbery  fhould  be  in  the  Highway.     2  Salk.  614.  Cowper  verfus  Hundred  of  Bafingfloke. 

42.  After  a  Verdict  for  the  Plaintiff"  upon  this  Statute,  it  was  moved  in  Arreft  of  Judgment, 
that  it  appeared  by  the  Declaration,  that  the  Oath  was  taken  before  a  Ju/Uce  of  Peace  of  the 
County,  and  not  before  a  Juflice  dwelling  in  the  Hundred,  according  to  the  Statute  27  Eliz...  but 
adjudged,  that  the  Statute  of  Winton  doth  not  require  it,  and  the  Statute  27  Eliz,.  is  only  directo- 
ry, and  that  the  Declaration  had  been  good,  tho'  it  had  not  fet  forth  any  Oath  taken  before  a  Ju- 
ftice.     2  Salk.  614.  Dowley  verfus  Hundred  of  Odium. 


fmntyeu. 


A 


(A) 

I.  A  FTER  the  Divifion  of  England  into  Counties,  which  was  in  the  Reign  of  Alfred , 
King  of  the  Wefl-Saxons,  and  the  Government  of  each  County  given  "to  a  Sheriff; 
thole  Counties  were  fubdivided  into  Hundreds,  of  which  the  Conftable  was  the 
chief  Officer;    and  about  4  Ed.  3.  there  were  Petty  Conftables  made,    and  not 

before. 

2.  If  a  Man  hath  an  Hundred,  together  with  Felons  Goods,  Fines,  Amerciaments,  &c.  and 
fuch  cafual  Hereditaments,  they  may  be  demifed  under  an  yearly  Rent,  and  fuch  Leafe  is  good. 
3  Rep.  33,  in  Butler  and  Baker's  Cafe. 

3.  All  Things  triable  in  the  Hundred-Court  are  determinable  there  by  the  proper  Judges  of  that 
Court,  who  are  the  Suitors,  and  not  the  Lord  of  the  Hundred;  and  the  King  cannot  alter  the  Ju- 
rifdichon  of  fuch  Court.     6  Rep.  1 1 .  Jentlemans  Cafe. 

4.  The  Grants  of  Hundreds  at  firft  proceeded  from  the  King  to  particular  Perfons;  and  if  after- 
wards fuch  Hundreds  fhould  come  back  to  the  Crown,  they  are  not  extinguifhed,  but  remain  as 
they  were  before.     9  Rep.  25.  Abbot  of  Marcella. 

5.  Adjudged,  that  the  Hundred  is  not  liable  for  a  Robbery  done  in  an  Houfe,  nor  on  the 
Highway,  if  in  the  Night-time,  becaufe  the  Statute  of  Winton  was  made  for  the  Safety  of  Travel- 
lers in  the  Day-time.     Moor  620. 

6.  The  Plaintiff  declares,  that  he  is  Sheriff  of  Leicefier,  to  which  Office  it  doth  belong  to  con-  T.  Jone* 
ftitute  a  Bailiff  of  the  Hundred  of  Gartree,  Time  out  of  Mind,  and  iliil   doth  belong,  "and  that  I54> 
every  Sheriff",  &c.  hath  from  Time  to  Time  constituted  a  Bailiff"  of  the  faid  Hundred^  and  hath, 

and  of  Right  ought  to  hold  a  View  of  Frankpledge  of  the  Hundred,  and  a  Court  of  the  faid 
County,  and  had  divers  Fees  and  other  Profits  as  incident  thereunto  ;  but  that  the  Defendant  at 
T!  and  eifewhere  in  the  faid  Hundred,  had  executed  the  Office  of  Bailiff,  &c.  for  fix  Months, 
without  any  Right,  and  held  Courts  and  received  Profits,  &c.  upon  Not  guilty  pleaded,  the  Jury 
found  a  Special  Verdict,  that  the  Plaintiff"  was  made  Sheriff,  (Jc.  That  Ed.  2.  Anno  2.  of  his 
Reign,  granted  this  Hundred  to  John  Saddington  ;  that  H.  4.  Anno  1.  of  his  Reign,  granted  the 
fame  Hundred  to  William  Hogwick  for  Life,  that  n  Novemb.  15  Jac.  the  King  granted  it  to 
William  Ireland,  Father  of  the  now  Defendant,  for  twenty-one  Years;  and  that  5  Septemb. 
13  Car.  2.  The  King  granted  it  to  the  now  Defendant  for  thirty-one  Years:  They  find  alio  the 
Statute  2  Ed.  3.  cap.  12.  by  which 'tis  enacted,  that  Hundreds  fhall  not  be  fepaiated  from  the 
Counties,  and  the  Statute  14  Ed.  3.  cap.  9.  that  all  Hundreds  which  have  been  feparated  fhall  be 
united  ;  they  find,  thar  the  Defendant  did  keep  Courts,  and  received  the  Profits  of  the  Hundred  : 
The  Quefiion  was,  whether  the  Grant  of  this  Hundred  was  good  ;  it  was  argued,  that  it  was  not; 
that  before  King  Alfred's  Reign,  which  was  Anno  872,  the  Counties  remained  entire,  but  were 
then  divided  into  Hundreds;  that  the  Counties  were  then  governed  by  Earls,  who  were  confan' 

guinei 
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guinci  Regis,  and  fo  it  continued  till  they  were  weary  of  the  Trouble;  and  then  the  Sheriff  or 
Vicecomes  was  appointed,  who  hath  the  Cuftody  of  the  County  to  this  Day,  and  had  the  View  of 
Frankpledge  and  the  Turn,  till  the  Reign  of  Ed.  2.  and  then  that  King  granted  the  Leet  out  of 
the  Turn,  and  a  Court-Baron  out  of  the  Hundred-Court;  but  the  Jurifdiction  of  the  County  ftill 
remained  entiie  to  the  Sheriff,  until  that  King  granted  fome  Hundreds  in  Fee,  but  afterwards  the 
Statutes  before  mentioned  were  made  to  reftrain  all  fuch  Grants  for  the  Future;  adjoumatur,  but 
*  Becaufe  afterwards,  Pafch.  34  Car.  2.  Judgmenc  was  given  for  the  *  Plaintiff.  Raym.  260.  Cole  verfus 
nil  Run-    i,-eld},d.     See  1  Roll.  Rep.  11S.    'The  Vill  of  Derby  verfus  Foxley.     See  Dyer  175,  and  4  Rep.  33. 

dreds)         Mittons  Cale,  and  Scroggs's  Cafe,  and  Dyer  241.  a. 

•which  °° 

•wire  not  before  that  Time  granted  hy  the  Crown  in  Fee,  were  by  thefe  Statutes  joined  to  the  Office  of  the  Sheriff,  and  net  only  thofe 

Hundreds    which  were  granted  by  Ed.  3. 

7.  King  Ed.  3.  Anno  17  of  his  Reign,  granted  to  the  Abbot,  &c.  of  Cirencefter,  /even  Hun- 
dreds in  the  County  of  Gloce/h-r,  which,  upon  the  Diflolution  of  Monasteries  came  to  the  Crown, 
and  were  afterwards  granted  to  one  Krngjhn,  under  whom  the  Plaintiff  claimed,  who  brought 
an  Action  on  the  Cafe  againft  the  Under-Sheriff  of  Glocefler,  fetting  forth  his  Title  as  aforefaid, 
and  that  he  had  the  Return  and  Execution  of  Writs,  and  that  the  Defendant  knowing  thereof, 
did  execute  feveral  Writs  there,  &c.  ad  damnum,  &c.  all  this  Matter  being  found  fpecially,  two 
judges  were  of  Opinion,  that  this  Grant  was  void,  becaufe  by  the  Statute  2  Ed.  3.  cap.  12.  it 
was  ordained,  that  from  thenceforth  Hundreds  fhould  not  be  given  or  feparated  from  the  Coun- 
ties; and  by  the  Statute  14  Ed-  3.  cap.  9.  it  was  ordained,  that  all  Hundreds  which  were  feparated 
from  the  Counties  fhould  be  rejoined  to  the  Counties;  but  the  Lord  Chief  Baron  Hale  was  of  Opi- 
nion, that  the  Grant  was  good;  he  held,  that  formerly  the  Hundreds  were  Parcel  of  the  Crown, 
and  that  by  the  Grant  of  an  Hundred,  not  only  the  Leet  did  pafs,  but  an  implied  Power  of  ma- 
king a  Baiiiff,  which  Bailiff  was  an  immediate  Officer  to  the  King  for  the  Execution  of  Procefs; 
that  in  antient  Time  all  the  Counties  of  England  were  affefled  to  a  certain  Farm,  and  all  the 
Hundreds  were  rated  to  this  Farm  in  the  Sheriff's  Hands,  which  he  was  every  Year  to  account 
for  in  the  Exchequer;  afterwards  there  were  a  Sort  of  Men  called  Approvers,  fent  into  every 
County  on  Purpofe  to  encreafe  the  Farms  of  Hundreds;  and  the  King's  of  England  having  granted 
to  feveral  Perfons,  Parcel  of  thofe  Hundreds  at  the  old  Farms,  yet  the  Sheriffs  were  charged  with 
the  Encreafe  ;  therefore  the  Hundreds  thus  let  to  Farm  by  the  King,  either  for  Life,  or  otherwife, 
were  again  united  to  the  Counties,  and  that  the  Sheriffs  and  their  Heirs  fhould  have  an  Allowance 
for  what  was  paft,  and  that  from  thenceforth  the  Hundred  fhould  not  be  fevered  from  the  Coun- 
ties, (i.e.)  thofe  Hundreds  which  were  formerly  in  the  Sheriff's  Hands, and  rated  at  a  certain  Farm; 
afterwards  the  Sheriffs  themfelves  let  out  thofe  Hundreds  to  a  higher  Farm  than  they  did  pay  to 
the  King,  and  their  Leffets  or  I  armers  let  the  fame  at  higher  and  greater  Sums  to  others;  fo 
that  by  enhanfing  thofe  Farms,  and  putting  in  a  great  Number  of  Bailiffs,  the  People  were  op- 
prefled  ;  therefore,  by  the  Statute  14  Ed.  3.  cap.  9.  this  was  prevented,  and  all  Hundreds  which 
were  fevered  from  the  Counties  were  rejoined  to  the  fame,  and  that  the  Sheriffs  fhould  hold  the 
fame  in  their  own  Hands,  and  put  in  fuch  Bailiffs  for  whom  they  fhould  be  anfwerable;  now  nei- 
ther of  thefe  Statutes  extend  to  a  Grant  of  the  King  of  an  Hundred  in  Fee,  with  retorna  Erevium  ; 
'tis  true,  by  fuch  Grant  the  Hundred  was  divided  from  the  County,  but  then  the  Sheriff  was  at  no 
Inconvenience,  for  the  Grantee  was  liable  to  Efcapes,  and  to  every  Thing  done  and  fuffered  by 
him  ;  fo  that  thefe  Statutes  extend  only  to  thofe  Hundreds  which  were  in  the  Sheriff's  Farm. 
1  Vent.  2.99.  Sir  Rob.  Atkyns  verfus  Clare. 

8.  Q_uo  Warranto  againft  the  Defendant,  to  fhew  Caufe  why  he  executed  the  Office  of  Bailiff 
of  the^Hundred  of  Bamftaple,  &c.  The  Defendant  pleaded,  that  the  Hundred,  the  Office  of  Bai- 
liff, and  the  Hundred-Court  were  antient ;  that  the  Return  of  Writs  was  an  antient  Liberty  and 
Franchife,  that  Car.  1.  was  feifed  of  the  faid  Franchise  fire  Corona,  and  granted  the  fame  to  one 
North,  Habendum  the  Hundred  to  him  and  his  Heirs,  and  fo  derives  a  Title  to  himfelf,  and  fo  ju- 
ftified  to  have  Retorna  Brevium  ;  and  upon  a  Demurrer  to  this  it  was  adjudged  ill,  becaufe  he  fets 
forth  that  the  King  was  feifed  in  Fee,  &c.  and  that  he  granted  the  Franchife,  Habendum  the  Hun- 
dred, whereas  nothing  can  pafs  in  the  Habendum,  but  what  is  mentioned  in  the  Premiffes,  and 
there  nothing  was  mentioned  but  the  Franchife  :  Befides,  the  Defendant  cannot  have  any  Title, 
either  by  Grant  or  Prefcription  ;  he  cannot  have  it  by  Grant  from  the  Crown,  becaufe  the  Hun- 
dred cannot  be  feparated  from  the  County;  'tis  true,  it  hath  been  derivative  from  it  in  former 
Times,  when  the  Sheriffs  let  the  Hundreds  to  Farm,  and  thofe  Farmers  put  in  Bailiffs  errant,  to 

*  i4Ed.3.  the  great  Oppreffion  of  the  People,  which  was  the  Occafion  of  Making  the  Statute  of  *  Ed.  3.  by- 
cap.  9.  which  the  Hundreds  were  united  again  to  the  Counties,  and  therefore  cannot  now  be  feparated 
by  the  King's  Grant,  except  fuch  as  were  granted  in  Fee  by  that  King  or  his  Anceftors;  which 
being  ufually  to  Abbots,  whofe  Poffelfions  coming  to  the  Crown  by  the  DifTolution  of  their  Abbeys, 
thofe  Hundreds  are  now  merged  in  the  Crown,  neither  can  the  Defendant  have  any  Title  by  Pre- 
fcription ;  'tis  true,  he  fets  forth,  that  the  Office  of  Bailiff  is  an  antient  Office,  but  that  is  not  a 
Prefcription,  but  a  bare  Averment  of  its  Antiquity  ;  but  if  the  Prefcription  had  been  Right  in 
Form,  it  had  been  wrong  as  to  the  Matter,  becaufe  a  Man  cannot  prefcribe  by  a  Que  Eft  ate  to 
have  Retorna  Brevium,  becaufe  thefe  are  Matters  of  Record.  3  Mod.  199.  'The  King  verfus 
Kingfmill. 

1  S&entirate 
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juentttate  J^ommte. 

(A) 

i.  f  g  "^  HIS  is  a  Writ  which  is  very  feldom  brought ;  but  it  lieth  where  a  Man  is  fued  irt 
any  Perfonal  Action,  and  another  is  taken  who  is  of  the  fame  Name;  in  fuch  Cafe 
he  may  have  this  Writ  directed  to  the  Sheriff,  which  is  in  Nature  of  a  Commif- 
fion  for  him  to  enquire,  whether  the  Perfon  arretted  is  the  fame  Perfon  againft.  whom 
the  Action  was  brought,  and  if  not,  then  to  difcharge  him  ;  but  if  the  Simames  of  both  are 
not  the  fame,  then  the  Writ  will  not  lie.     Mich.  25  H.  8.     Dyer  5. 

2.  Judgment  againft  one  Ralph  Stubbs,  and  upon  a  Capias  utlagattim  againft  him,  one  Ralph 
Stubbs  the  Younger  was  taken  in  Execution,  and  he  brought  a  Writ  De  identitate  nominis,  and  a 
Supersedeas  thereon  to  the  Sheriff  to  ftay  Execution  j  but  adjudged,  that  the  Supersedeas  ought  to 
be  fet  afide,  becaufe  Ralph  Stubbs  the  Younger  might  have  an  Action  of  Falfe  Imprifonment,  be- 
caufe  the  Defendant  againft  whom  the  Judgment  was  obtained,  was  named  Ralph  Stubbsj 
•without  any  Addition  ;  and  therefore  he  fhall  never  be  accounted  the  Younger,  but  always  the 
Elder  of  the  two  ;  but  he  was  ordered  to  appear  to  a  Scire  facias,  and  plead,  and  go  to  Trial, 
whether  he  was  the  Perfon  or  not.  Hob.  330.  WHfon  verfus  Stubbs.  Hutt.  45.  S.  C.  2  Cro.  622, 
Stubbs  verfus  Cook. 


T 


$t>cot&   See  %umtic% 


Jeofails* 


In   what    Cafes  the  Statutes  32  H  8.  J  In  what  Cafes    the  Statutes    will  not 
18  Eliz.  and  at  Jac.  help.  (A)  help.  (B) 

I  Where  cured  by  a  Verdict.  (C) 


(A) 

91n  tBljat  CatCg  tljt  ^tatuteg  32  H.  8.  cap.  30.  att&  18  Eliz.  cap.  14.   21  Jac. 

Of  Jeofails,   J)Clp. 

I.        A         Writ  which  is  not  good  in  Form,  but  fufficient  in  Matter,  is  helped  by  the  Statute  ^.Lecn, 
f\  1 8  Eliz.  fo  adjudged   in   Godb.   126.  Downall  verfus  Catesby.     Formedon.  (A)  4.  n^.other 

f    %  S.  C.  wife  re- 

A.  J»k  2.  The   Venire  facias  varied  from  the  Roll ;  for  that  was  Peter  Percie  and  the  }orud% 

Venire  facias  was  John  Percie,  and  the  Poflea  was  according  to  the  Roll,  which  was  his  true 
Name  ;  adjudged,  that  this  was  as  if  there  had  been  no  Venire  facias  at  all;  and  in  fuch  Cafe 
'tis  helped  by  the  Statute  of  Jeofails ;  for  if  there  is  neither  a  Venire  facias,  or  Habeas 
Corpora,  yet  if  the  Sheriff  return  a  Jury,  'tis  helped  by  the  Statutes.  Godb.  194.  Herenden  verfus 
Taylor.  5  Rep.  Bijhop's  Cafe.  S.  P.  Goldf.  1  26.  Downall  verfus  Catesby.  S.  P.  Goldf.  1 88.  Bowya 
verfus  Jenkins,  S.  P.     Ve.  fa.  (A)  8.  S.  C. 

3.  Trefpafs,  &c.  the  Defendant  juftified  under  a  Cuftom  of  a  Manor;  the  Plaintiff  replied  de 
injuria  fua  propria  abfaue  tali  caufa,  upon  which  they  were  at  Iffue,  and  he  had  a  Verdict; 
now,  tho'  he  fhould  not  have  traverfed  the  Caufe  generally,  but  the  Cuftom  of  the  Manor,  yet 
becaufe  it  was  only  Form,  and  becaufe  abfque  tali  caufa  contained  the  Cuftom,  and  more,  it  was 
helped  by  the  Scatutes  of  Jeofails.  Hob.  n6.  Banks  verfus  Parker.  Puft<a  Traverfe.  CD) 
16.  S.  C, 

4.  Tri 
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•* 


)  4.  In  Trefpafs,  &c.  and  a  Verdict  for  the    Plaintiff,  it    was   moved,  that  upon   the   Return  of 
_  Roll,  the   Venire  facia*  there  wanted  thefe  Woid%  *  quilibet  Jurator  per  Plegios ;  fo  that    the  Writ 
Rep.  S7.    was  as  if  it  had   never  been  returned;  but  adjudged,  this  was  not  as  a   Blank  Return,  or  where 
See   Poll.  tj:e    Name  of  the  Sheriff  is   omitted,  but   'tis  an    iufufEcient  Return,  for    the    Omiflion  of  the 
*W°T       *  lJ'e^ges  is  but  Matter  of  Form,  and  not  like  Hujfy/s  Cafe,  where  the  Pledges  were  omitted  up- 
,7__on'  on  the  Ovigin.il;  therefore  'tis  helped  by  the  Statutes  of  Jeofail*,  2  Crc.  534.  More  verfus  Black" 
*  t'Roll.  well.     *  2  Cro.  414.  Huffie  verfus  Muor.     3  Bui  ft.  171.  S.C.     Cro.  Car.  64.  S.  C. 
Rep.445.      5.  In  Trefpafs   for  taking  and  carrying  away  1   o  Loads  of  Turf,  &c.  the  Defendant  pleaded, 
that  the  locus  in  quo,  &c.  (when  in  Truth  there   was  no  Place  alledged   in  the  Declaration)  was 
two  Acres  called  B.  in  L.  and  fo  juftified  as  his  Freehold  ;  the  Plaintiff  replied,  that  the  locus  in 
quo,  &c.  was  a  Piece  containing   tvienty  Acres  in  L.  alia  quam  the  faid  two  Acres,  &c.  the  De- 
fendant rejoined,  that  quoad  aliquam  tranfgreffionem  in  pradicl'  20  Acris,  Not  guilty;  upon  this 
they  were  at  IfTue,  and  a  Verdict  for  the  Plaintiff;  it  was  moved  in  Arreft  of  Judgment,  that  this 
was  no  Iffue,  becaufe  there  were  neither  the  two  Acres,  or  the  twenty  Acres,  or  any  Place  cer-* 
tain    in    the  Declaration  ;  but  adjudged,   that  tho1  it   was  not  in  the  Declaration,  yet  it  was  no 
Departure,  becaufe  both  Parties  agreed,  that  the  Fact  was  done  at  L.  therefore  'tis  a  Verdict  help'd 
by  the  Statutes  of  Jeofails.     Hob.  ij6.  Plant   verfus  Thorley.     1  Brownl.  200.  S.  C. 

6.  Upon  the  Venire  facias  there  were  but  twenty-three  Jurors  returned,  when  there  ought  to 
be  twenty-four,  and  the  Trial  was  by  ten  of  the  Principal  Panel,  and  by  two  of  the  'Tales  •  it 
was  infilled,  that  if  the  Trial  had  been  by  twelve  of  the  Principal  Panel,  without  any  of  the 
Tales,  then  it  might  be  good,  tho'  there  was  but  twenty-three  returned,  but  otherwife  it  was  a 
Miftrial;  this  was  adjudged  to  bs  only  a  Mifreturn  of  the  Sheriff,  and  fo  aided  by  the  Statutes  18 
Eliz,.  and  21  Jac.  Cro.  Car.  162.  Sank! II  verfus  Stacker. 

7.  In  Trefpafs  the  Defendant  juftified,  for  that  it  was  the  Freehold  of  B.  G.  and  that  he  en- 
tered by  his  Command  ;  the  Plaintiff  replied,  and  fet  forth,  that  the  locus  in  quo,  &c.  was  Copy- 
hold, and  that  R.  IV.  was  feifed  in  Fee  by  Copy,  and  that  the  Land  defcended  to  his  Daughters, 
who  were  admitted,  and  leafed  to  the  Plaintiff;  the  Iffue  was  joined  upon  a  collateral  Matter, 
and  there  was  a  Verdict  for  the  Plaintiff";  and  tho'  it  was  adjudged,  that  the  Plaintiff  had  not 
made  out  a  good  Title  to  R.  W.  becaufe  he  did  not  fhew,  that  the  Copyhold  was  granted  to  him, 
as  he  ought  to  do  ;  yet  this  being  but  Matter  of  Form,  was  helped  by  the  Statute  of  Jeofails. 
Cro.  Car.  1 3  7.  Sheppard's  Cafe. 

8.  AlTault  and  Battery  in  Surrey,  the  Defendant  juftified  in  Middlefex ;  the  Plaintiff  replied 
that  the  Defendant  affaulted  and  beat  him  in  Southwark,  which  is  in  Surrey,  de  injuria  fua  pro- 
pria abfque  tali  caufa,  and  thereupon  they  were  at  IlTue,  which  was  tried  by  a  Jury  in  Middle- 
fex, and  the  Plaintiff  had  a  Verdict  and  Judgment  ;  and  upon  a  Writ  of  Error  brought,  it  was 
objected,  that  the  Trial  was  not  good,  becaufe  the  Venire  facias  was  from  Middlefex,  when  it 
ought  to  be  both  from  Middlefex  and  Surrey,  becaufe  here  were  two  IfTues  to  be  tried  •  but  ad- 
judged, that  by  Pleading,  the  Parties  had  made  it  but  one  Iffue,  and  fo  the  Trial  was  good,  and 
within  the  Statute  of  Jeofails.    Styles  206.  Hill  verfus  Blunden. 

Cro.  Car.      9.  After  a  Verdict,    it  was  moved  in   Arreft  of  Judgment,    that  there  was  no  Bill  upon    the 
iS2»  File.     Et  per  Curiam,  this  is  helped  by  the  Statute  18  Eliz,.  for  a  Bill  on  the  File  is  in  Nature  of 

an  Original,  and  the  Want  of  that  is  helped  by  this  Statute,  and  in  the  Manner  the  Want  of  a  Bill 

is  helped.     W.  Jones  300   Griggs  verfus    Parker, 

10.  The  Plaintiff  entered  a  Plaint  in  Replevin  in  the  Lord's  Court,  which  being  removed  into 
B.  R.  by  on  Accedas  ad  Curiam,  the  Parties  were  at  Iffue,  and  the  Plaintiff  had  a  Verdict ;  it 
was  objected  in  Arreft  of  Judgment,  that  no  Pledges  were  found,  and  that  by  the  Statute  Weftm. 
2.  Pledges  de  retorn  habenS  ought  to  be  found,  and  therefore  being  omitted,  'tis  Error.  Sed  per 
Cu  iarn,  there  are  two  Sorts  of  Pledges,  one  pro  retorn  habend',  the  other  ad  profequend'  at  Com- 
mon Law;  and  if  thefe  are  omitted,  'tis  Error,  if  Judgment  is  given  ;  but  the  other  Pledges  may 

.  .    be  found  by  the  Sheriff,  or  in  Court,    at  any  Time  before  Judgment,  but  not  after;  thefe  laft 

/         '  are  given  by  the  Statute  which  gives  an  Action  againft  the  Sheriff  for  omitting  them,  but  doth  not 
make  the  Proceedings  erroneous.     W.  Jones  439.  Grojje  verfus  Bofcoe. 

11.  In  Debt  for  Rent,  after  a  Verdict  and  Judgment  for  the  Plaintiff  in  C.  B.  and  a  Writ  of 
Error  brought  in  B.  R.  and  Diminution  alledged,  it  appeared,  that  the  iffue  was  joined  between 
the  Parties  in  Eafter-Term  21  Car.  and  that  the  Venire  facias  certified  in  plactto  prad\  &c.  was 
Tefte  in  Eafter-Term  a  Year  before  ;  and  it  being  infilled,  that  this  was  Error,  it  was  adjudged, 
that  it  was  helped  by  the  Statute  8  Eliz..  cap.  14.  as  if  there  had  been  no  fuch  Writ,  becaufe  it 
was  impolTible  that  this  lhould  be  the  Writ  in  that  Action.     Allen  20.  Brown  verfus  Evering. 

12.  Cafe  upon  a  Promife,  and  a  Verdict  for  the  Plaintiff"  in  the  Palace-Court,  and  upon  a  Writ 
of  Error  brought,  the  Error  afligned  was,  that  the  Habeas  Corpus  Jttratorum  was  not  returned, 
but  only  a  Panel  of  the  Names  annexed  to  the  Writ  ;  but  adjudged,  that  this  is  aided  by  the 
Statute  21  Jac.    Allen  64.  More  fie  Id  verfus  Webb. 


(b)  %n 


Jeofails.  94^ 


(  B  ) 

g]n  to^at  Cafe*  tlje  S>;atute$  totit  not  fjelp. 

i.IN  Replevin  the  Parties  were  at  IfTue  upon  a  Prefcriptior.  in  R.  appendant  to  Land  in  £?.and  the 
J[  Venire  facias  was  from  R.  on!y;  the  Plaintifi'  had  a  Verdict,  but  could  never  get  Judg- 
ment, becaufe  it  was  a  Miftrial ;  for  where  a  Matter  arifeth  in  two  Places,  as  here,  the  Vifne 
mud  come  fiom  both,  and  this  is  not  helped  by  any  Statute  of  Jeofails.  Goldf.  38.  Knight's 
Cafe. 

2  The  Statute  21  Jac.  extends  to  the  Chriflian  Names  only  of  Jurors,  where  their  Additions 
are  miftaken,  and  as  to  that  Matter,  if  the  Sirname  is  right  in  the  Venire  facias,  which  is  the 
firft  Procefs,  and  miftaken  in  the  Dijlringas  and  Po/iea,  this  is  a  Difcontinuance  which  is  aided 
by  the  Statute;  as  if  in  the  Venire  facias  'tis  Robert  Moor,  and  in  the  Dijlringas  'tis  Robert 
Maio-e,  and  it  appeareth  upon  Proof,  that  Rolen  Moor  is  his  right  Name  ;  but  if  the  Miftake 
of  the  Sirname  is  in  the  firU  Procefs,  then  'tis  not  aided  by  the  Statute,  tho'  'tis  Right  in  the 
other.  5.  Rep.  42.  Countejs  of  Rutland's  Cafe.  Ibidem  Codwell  verfus  Parker,  Cro.  Car.  147. 
Downs  verfus  IVmterfiood,  S.  P. 

3.  In  VVafte  againft  the  Wife,  the  Writ  was  general,  that  fhe  held  ex  dimijjione  of  her  Huf- 
b.uid,  and  the  Declaration  was  Special,  (viz..)  that  the  Husband  made  a  Feoffment  to  feveral,  in 
ord;r  to  make  them  Tenants  to  the  Precipe,  that  a  Common  Recovery  might  be  had  againft 
them,  wherein  they  fhou'd  vouch  the  Husband,  who  fhould  vouch  the  Common  Vouchee,  and 
this  was  to  be  to  the  Ufe  of  the  Husband  and  Wife  for  Life,  Remainder  over  ;  after  Null  IVafle 
pleaded,  the  Plaintiff  had  a  Verdict,  and  it  was  moved  in  Arreft  of  Judgment,  that  this  Writ  did 
not  wanant  the  Declaration  ;  and  fo  it  was  adjudged,  and  that  it  was  not  helped  by  the  Statute 
i  8  Eliz..  for  tho'  that  helps  where  there  is  no  Writ,  yet  where  the  Writ  is  good,  as  in  this  Cafe, 
if  it  doth  not  warrant  the  Declaration,  it  will  not  help.     Cro.  Eliz..  722.  Greenfield  verfus  Dennis. 

4.  In  Trefpafs,  the  Words  Vi  &  armis  were  left  out;  adjudged,  this  was  an  Effential  Part 
of  the  Declaration,  which  entitles  the  King  to  a  line,  and  that  fuch  an  Omiflion  is  not  helped  by 
any  Statute,  nor  by  a  Verdict.  2  Cro.  526.  Willis  verfus  Needier.  13  J.tc.  iVelfted  verfus  Tay- 
lor, S.  P.  Ibidem. 

5.  An  Attorney  of  B.  R.  was  fued  by  Bill,  and  the  Plaintiff  had  a  Verdict ;  the  Attorney 
moved  in  Arrelt  of  Judgment,  for  that  the  Bill  was  not  filed  ;  adjudged,  that  this  was  not  helped 
by  any  Statute.     Weeks  verfus  Wright.  1   Rrounl.  81.     Hob.  130.  IVilJons  Cafe,  contra. 

6.  Debt  againft  the  Defendant  as  Heir,  who  pleaded  Reins  per  Defcent,  except  twenty  Acr«s  in 
R.  the  Plaintiff  replied,  that  he  had  more  Lands  by  Defcent  in  the  County  of  B.  upon  which 
they  were  at  IfTue,  and  the  Jury  found,  that  he  had  no  Lands  in  B.  fo  that  the  Plaintiff  had  Judg- 
ment for  the  twenty  Acres,  which  the  Defendant  had  confefled  ;  and  upon  a  Writ  of  Error 
brought,  the  Error  afligned  was,  that  there  were  no  Continuances  from  Eafler  to  Michaelmas- 
Term  ;  adjudged,  this  was  Error,  and  not  helped  by  the  Statwe  18  Eliz,.  cap.  14.  tho'  it  was 
after  a  Verdict,  becaufe  that  Statute  mud  be  intended  where  the  Judgment  is  had  upon  a  Verdict, 
which  was  not  done  in  this  Cafe,  but  upon  the  Defendant's  ConT-flion,  that  he  had  twenty  Acres, 
which  were  Affets  by  Defcent,  to  which  the  Verdict  had  no  Manner  of  Relation,  for  that  was 
only,  that  he  had  none  in  B.  I  Brownl.  106.  Mollineux  verfus  Mollineux.  Teh.  169.  S.C.  z 
Cro.  236.  S.  C. 

7.  The  Plaintiff,  who  was  a  Bifhop,  declared  upon  a  Leafc  made-  by  himfelf,  and  the  Original 
was,  of  a  Leafe  made  in  the  Time  of  his  PredecefTor  ;  adjudged,  that  this  is  a  material  Error, 
and  tho'  it  was  after  a  Verdid,  it  was  not  helped  by  it,  or  by  the  Statute  18  Eliz..  and  there- 
fore the  Judgment  was  reverfed.     3  Bulft.zz^toung  verfus  Bijhop  of  Rochefter. 

8.  In  Trefpafs,  the  Original  was  Tefle  3  January  6  Jac.  and  in  the  Declaration  the  Plaintifi' 
alledged  the  Trefpafs  to  be  done  20  January  the  fame  Year,  which  is  feventeen  Days  afcer  the 
Tefte  of  the  Original  ;  for  which  Reafon  it  was  adjudged  ill,  and  not  amendable  by  the  Statutes 
of  Jeofails.     Mich  7  Jac.  2  Brown!.  273. 

9.  The  Judgment  wasreveifed,  becaufe  there  were  no  Pledges  entered  for  the  Plaintiff,  ad  pro- 
fequend\  this  being  in  the  Cafe  of  a  Penal  Law,  which  is  not  within  the  Remedy  of  the  Statute  of 

Jeofails.     Trin.  7  Jac.  Hob.  101.  Moor  verfus  Hujfey. 

10.  In  the  Venire  facias  there  were  23    Jurors  returned,  and  no  more;  in  the  Habeas  Corpora,  W.  Jone* 
which  is  in  the  Nature  of  a  Re  fummons,   there  weie  24,  (viz,.)  the  23  which  were  returned  on  *°3' 

the  Venire  facias,  and  one  B.  G.  who  was  not  returned  ;  twelve  of  them  were  fworn,  whereof  the  Tale^f  A"i 
faid  B.  G.  was  one,  and  the  IfTue  was  tried  by  them  ;  and  this  being  afligned  for  Error,  the  Court  tg# 
adjudged  it  was  fo,  and  not  aided  by  any  of  the  Statutes,  becaufe  a  Perfon  refummoned  is  not  a 
Juror,  for  he  was  never  returned  by  the  Sheriff,  and  therefore  fworn  without  any  Warrant.     Cro. 
Car.  202.  Fynes  verfus  Norton. 

1 1.  In  an  Adion  for  Slander,  the  Plaintiff  had  a  Verdict,  and  upon  Error  brought,  the  Error  af- 
figned  was,  that  the  Defendant  in  the  Action  was  an  Infant  and  appeared  by  his  Attorney,  when 
it  ought  to  be  per  Guardianum ;  the  Defendant  in  the  Writ  of  Error  replied,  that  he  was  of  full 
Age  at  the  Time  of  his  Appearance,  upon  this  they  were  at  IfTue,  and  a  Venire  facias  was  award- 
ed cf  H.  where  the  Words  were  alledged  to  be  fpoken  ;  and  it  was  found,  that  the  Plaintiff  in 
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Error  was  of  full  Age  ;  adjudged,  that  here  being  no  Place  at  all  in  the  Pleadings  from  whence 
the  Venire  facias  could  be  awarded,  this  was  a  Miftrial,  and  not  helped  by  the  Statute  21  Jac. 
for  that  helps  where  the  Venire  is  of  one  Place,  when  it  ought  to  be  of  another ;  but  here  is  no 
Place  at  all.     Latch,  193.  Tailor  verfus  Tolwin. 

(C) 

t&ljere  eureo  by  a  fter&tct. 

I.  TN  Affumpfit,  &c.  the  Plaintiff  had  a  Verdift ;  it  was  moved  in  Arreft  of  Judgment,  that  he 
X  bad  not  alledged  any  Place  where  the  Promife   was    made;  but   adjudged,    that  this  was 
helped  by  the  Verdicl:.     Goldf.  48.  'Pan.  29  Eliz,. 

2.  If  iflue  is  taken  upon  a  Traverfe,  and  tried,  tho'  the  Traverfe  was  ill,  yet  'tis  aided  by  the 
Statute.     Cro.  Eliz,  456.  Bingham  verfus  Smithweak. 

3 .  So  where  a  Prefcription  was  laid  in  all  the  Occupiers  of  fuch  a  CIcfe,  for  that  they  Time 
out  of  Mind  have  repaired  ;  this  is  too  general,  and  therefore  ill  ;  for  Tenants  at  Will,  or  at  Suf- 
ferance, Diffeifors,  &c.  are  Occupiers ;  yet,  becaufe  iffue  was  taken  upon  the  Prefcription,  and  a 
Verdift  had  found  it,  adjudged,  that  it  was  helped  by  the  Statute.  Cro.  Eliz,.  445.  Auftye  verfus 
Fawkener. 

4.  Affumpfit,  &c.  the  Defendant  pleaded  Not  guilty,  which  is  an  improper  Iflue  to  this  Action, 
yet  the  Plaintiff  having  a  Verdicl:,  it  was  held,  that  it  was  only  an  Iffue  mis  joined,  which  is  aided 
by  the  Statute,  being  afcer  a  Verdicl:.     Cro.  Eliz,.  470.  Corbin  verfus  Brown. 

5.  Venire  facias  Duodeam,  &c.  but  in  the  later  Part  of  the  Writ  it  fhould  have  been  &  ha- 
beas ibi  nomina  furatorum,  &c.  which  Words  were  omitted  ;  but  adjudged,  that  the  laft  Words 
were  fupplied  in  the  firft,  and  this  being  after  a  Verdicl:,  was  helped  by  the  Statutes.  2  Brownl. 
1 67.   Bird  verfus  Stubbings. 

6.  Debt  upon  Bond,  conditioned  to  pay  100  /.  on  the  31ft  of  September,  which  is  impoffible,  be- 
caufe September  hath  but  30  Days  and  no  more;  the  Defendant  pleaded  folvit  ad  diem,  upon 
which  they  were  at  iflue,  and  the  Plaintiff  had  a  Verdicl: ;  adjudged,  that  this  being  a  Fault  only 
in  the  Iffue,  'tis  helped  by  the  Statute  18  Eliz,.  after  a  Verdift.  Latch.  152.  Gibbon  verfus  Pur- 
chafe. 


Jilttetatttte. 


(A) 

tei^ere  it  tuill  mafic  an  act  fcoiD,  toljere  not.   See  Requeft  (A)  \6. 

x  And.      1 .  W  N  Trefpafs,  &c.  the  Defendant  pleaded  a  Releafe,  &c.  the  Plaintiff  replied,  that  he  was 

129.  illiterate,  that  the  Releafe  was  read  to  him,  and  it  was  only  to  bar  him  from  the  Arrearages 

I     of  an  Annuity,  and   not  of  the  Annuity  it  felf,    and  fo  Non  eft  fiElum,   the  Jury  found  a 

^     Special  Verdict,  that  there  was  an  Agreement  between  the  Parties,  that  the  Releafe  fhould 

difcharge  only  the  Arrears  of  the  Annuity,  and  that  one  who  flood  by  whilfl  it  was  reading,  faid  to 

the  Plaintiff,  you  will  better  underfland  it  by  telling  than  by  reading  ;  then  he  took  the  Writing  out 

of  the  Hand  of  him  who  was  reading  it,  and  told  the  Plaintiff  />  is  but  a  Releafe  of  the  Arrears  of 

the  Annuity,  who    replied,  Jf  it  be  Jo,  I  am  contented,  and  thereupon  he  fealed  it ;  adjudged  Non 

eft  fallum  of  the  Plaintiff.     Moor  148.  "thorogood  verfus  "turner. 

2.  Debt  upon  Bond  conditioned,  that  whereas  the  Obligor  had  fold  certain  Lands  to  the  Obli- 
gee, that  if  he  (the  Defendant)  and  his  Son  fhould  make  fuch  an  Affurance  as  the  Plaintiff  fhould 
require,  that  then  the  Bond  fhould  be  void  ;  the  Defendant  pleaded,  that  the  Plaintiff  brought  to 
him  a  certain  Deed  of  Releafe,  and  required  him  to  execute,  which  he  did,  and  that  the  Plaintiff 
fhewed  the  faid  Deed  to  his  (this  Defendant's)  Son,  and  required  him  to  do  the  like,  but  he  being 
illiterate,  defired  the  Plaintiff  to  leave  the  Writing  with  him,  that  he  might  be  advifed  whether 
the  Contents  were  only  concerning  the  Lands  which  his  Father  had  fold ;  and  if  fo,  then  he 
would  fcal  and  deliver  it  ;  but  the  Plaintiff  refufed  to  leave. the  Deed  with  the  Son  ;  and  upon  a 
Demurrer  this  was  adjudged  an  ill  Plea;  for  tho'  this  might  have  been  an  Excufe  to  the  Obligor 
himfelf,  yet  he  fhall  not  plead  it  as  an  Excufe  to  one  who  was  no  f  arty  to  the  Bond.     Moor.  182. 

3.  In  Andrew'sCzk  it  was  held,  that  if  there  is  a  certain  Time  limited  for  the  Obligor  to  feal 
a  Wr'uing,  there  Illiterature  fhall  be  no  Excufe,  becaufe  he  might  provide  a  skilful  Man  to  inftruft 
Klin  in  the  very  laft  Inftant;  but  where  he  is  bound  to  feal  ic  upon  Requeft,  there  he  fhall  have  a 
convenient  Time  to  be  inftructed.    Poftea  Requeft.  16.  Andrews  verfus  Eden,  and  Moor  1S3.  S.P^ 

4     ..  ...  '  Sm; 
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Jmparlatue* 


(A) 
0f  a  Dies  datus  attD  fmpartattce.    See  Tkas.  (N)  per  totumi 

1.  W     ^^EBT  againft  the  Defendant  John  Thynne,  &  modo  adbunc  diem  in  Cro.  SnnEli 

•»     Martini  venerunt  tarn  prafat'  Tho.  Stakeley  (the  Plaintiff)  quant  prad'  Johannes 

1  M     Tbynn,  per  Attornatos  fuos,  &  fuper  hoc  dies  datus  ejl  partibus  prad'  ufq-  in  otlab. 

JL— J  Hillar.  in  ftatu  quo  nunc  falvis  partibus,  &c.  and  afterwards  in  oElab.  Hillarii, 
the  Defendant  did  not  appear,  yet  the  Plaintiff"  (hall  not  have  Judgment  by  Default,  becaufe  the 
Dies  datus  is  not  fo  ftrong  againft  him  as  an  Imparlance;  therefore  the  Plaintiff  muft  take  out  Pro- 
cefs  againft  him  for  not  appearing  at  that  Time.     Moor  79.  Stakely  verfus  Tbynn. 

2.  After  an  Imparlance,  the  Defendant  pleaded,  that  the  Plaintiff  was  outlawed:  Et per  Cu- 
riam, 'tis  no  good  Plea.     2  Roll.  Rep.  59.  Baron  veifus  Hayne. 

2.  In  an  A&ion  of  Debt  upon  a  Bill,  the  Defendant,  after  an  Imparlance,  pleaded  in  Abate- 
ment, Payment  of  Part  of  the  Money  after  the  bft  Continuance  ;  the  Plaintiff'  replied,  that  the 
Defendant  did  not  pay  it,  &c.  the  Defendant  did  not  join  IfTue,  but  demurred  to  the  Replication  ; 
adjudged,  that  this  Plea  was  not  peremptory,  tho'  pleaded  after  an  Imparlance  and  an  Iflue  ten- 
dered, it  being  upon  a  Demurrer  ;  for  tho'  after  an  Imparlance  the  Defendant  cannot  plead  in  A- 
batement,  yet  if  he  doth,  and  the  Plaintiff  tender  an  Iflue,  and  the  Defendant  demurs,  and  the 
Plaintiff  joins  in  Demurrer,  fuch  Plea  is  not  peremptory,  becaufe  the  Plaintiff  ought  not  to  have 
joined  in  Demurrer,  but  to  have  moved  the  Court,  that  the  Defendant  might  have  been  com- 
pelled to  plead  in  chief.     Allen  6$.  Beaton  verfus  Forrefl. 

4.  Sci.fa.  by  an  Adminiftrator  Tefte  12  Feb.  the  Defendant  imparled  generally,  and  afterwards 
craved  Oyer  of  the  Letters  of  Adminifiration,  which  were  dated  26  March  following,  and  then 
be  pleaded  this  Matter  in  Abatement  5  and  upon  a  Demurrer  to  this  Plea,  becaufe  the  Defendant 
cannot  plead  in  Abatement  after  a  general  Imparlance,  which  is  very  true ;  but  here  it  appears 
by  the  Record  it  felf,  that  the  Plaintiff  had  brought  his  Action  before  he  had  any  Caufe;  and  in 
fuch  Cafe  the  Court  ex  officio  will  abate  the  Writ.     2  Lev.  197.  Harker  verfus  Mor eland. 

5.  The  Queftion  was,  whether  jemper  paratus  was  a  good  Plea  after  an  Imparlance:  Et  per 
Curiam,  it  is  not,  becaufe  'tis  inconfiftent  with  the  Imparlance,  for  that  is  no  more  than  to  fay, 
i  will  take  Time  to  conGder  and  refolve  what  to  do,  which  is  contrary  to  be  always  ready. 
2  Mod.  62.  Anonymus. 

6.  The  Defendant  being  bound  by  Recognizance  to   appear  and  anfwer  an   Information,    did  Mod.  Ca- 
appear  at  the  Day,  and  prayed  an  Imparlance;  which  not  being  oppofed  by  the  Attorney  Gene-  fes  243- 
ral,  the  Queftion  was,  for  how  long  this  Imparlance  fhould  be ;  it  was  formeily  from  Day  to  Day, 

but  now  from  one  Term  to  another  on  the  Crown-fide ;  and  ruled,  that  the  Defendant  fhould  have 
the  fame  Time  that  the  *  Procefs  would  have  taken  up,  if  he  had  ftood  out  till  the  Attachment  */^,P?" 
or  Capias ;  for  when  he  comes  in  upon  that,  he  muft  plead  Inflanter;    the  like  if  he  come  in  up-  %£    *on_ 
on  the  firft  Procefs.     1  Salk.  367.  The  Qiieen  verfus  Rawlins.  thm'd    be 

might  have  been  brought  in  the  fame  Term  upon  an  Attachment,  and  then  he  muft  plead  Inftantcr. 


Jmpitcattott  hv  ^etotfe. 

(A) 

1  •        A        Pojjible  or  conftruBive  Implication  is  as  aforefaid,  where  it  may  be  reafbnably  intend-  Moor 
f\         ed,  that  the  Teftator  meant  as  well  the  one  as  the  other,  and  in  fuch  Cafe,  his  lz?-  S*C» 
f\        Intention  {hall  never  be  conftrued  in  Prejudice  to  the  Heir  at  Law;    as  for  In-  zl?0?'c 
JL   JSL.       fiance,  the  Husband  devifed  Part  of  bis  Lands  to  bis  Wife  for  Life,  and  that  it  and  j^eon   " 
all  the  reft  of  his  Lands  fhould  remain  to  his  youngeft  Son,  and  the  Heirs  of  his  Body,  after  the  ijo.  S.C. 
Death  »/  the  Wife  ;    now  here  was  no  exprefs  Devife  of  the  Reft  of  the  Lands  to  the  Wife,  and  Gouldsb. 
flie  fhall  not  have  them  for  her  Life  by  Implication,  becaufe  the  eldeft  Son,  who  was  the  Heir  at  1<5'5.C} 
Law,  being  not  excluded,  it  may  reafonably  be  intended,  that  he,  as  well  as  the  Wife,  fliall 

6  E  2  have 
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have  them  during  the  Life  of  the  Wife,  and  till  the  Devife  to  the  youngeft  Son  fhall  take  ErTeft; 
for  'tis  plain  he  was  not  to  have  them  till  after  the  Death  of  the  Wife,  therefore  they  fhall  de- 
fcend  to  the  Heir  in  the  mean  Time,  and  efpecially  in  this  Cafe,  becaufe  there  was  an  exprefs 
Devife  of  the  other  Part  of  the  Lands  to  the  Wife  for  Life,  which  fhews,  that  no  more  was  in- 
tended for  her,  and  fo  'tis  reported  by  Serjeant  Moor  ;  but  Juftice  Croke,  who  reports  the  fame 
Cafe,  tells  us,  that  it  was  adjudged  the  Wife  fhould  have  the  Whole.     Cro.  Eliz,.  15.  Higham's 

Cafe. 

2.  The  Teftator  having  two  Sons,  devifed  Part  of  his  Lands  to  his  eldeft  Son  in  Tail,  and  the) 
other  Part  of  his  Lands  to  his  youngeft  Son  in  Tail-  and  if  any  of  his  Sons  died  "without  IJfue, 
then  the  Whole  jliould  remain  to  T.  P.  and  his  Heirs ;  afterwards  the  youngeft  Son  died  without 
Iffue;  adjudged,  that  thofe  Brothers  had  crofs  Remainders  in  Tail  by  Implication,  and  that  the 
Survivor  fhall  have  all  the  Lands.     4  Leon.  14. 

3.  So  where  the  Teftator  was  feifed  in  Fee  of  a  Manor,  and  devifed  all  the  Demefnes  thereof 
to  his  Wife  for  Life,  and  likewife  the  Services  to  her  for  fifteen  Tears ;  and  by  the  fame  Will  de« 
vifed  All  the  Manor  to  T.  P.  after  the  Death  of  his  Wife  ;  now,  by  this  laft  Claufe  fhe  had  not  an 
Eftate  for  Life  by  Implication  in  all  the  Manor,  but  only  in  that  which  was  exprefly  devifed  to  her 
for  Life,  which  were  the  Demefnes,  and  the  Services  only  for  fifteen  Years,  fo  that  after  the  Expi- 
ration of  that  Term,  the  Heir  at  Law  fhall  have  the  Services,  tho'  the  Wife  be  then  living;  for 
that  Claufe,  (viz,.)  All  the  Manor  of  T.  P.  after  the  Death  of  the  Wife,  doth  not  imply,  that  fhe 
fhall  have  an  Eftate  for  Life  in  all  the  Manor,  becaufe  the  Services,  which  are  Part  of  the  Manory 
were  exprefly  devifed  to  her  for  fifteen  Years,  which  fhews,  that  the  Teftator  intended  fhe  fhould 
have  them  no  longer ;  therefore  'tis  as  poflible,  he  intended  the  Heir  at  Law  fhould  have  them 
till  All  the  Manor  came  to  T.  P.  the  Devifee,  as  that  the  Wife  fhould  have  them  for  her  Life. 
Moor  7. 

4.  But  in  all  thefe  Cafes  where  Eftates  are  raifed  by  Implication  in  Wills,  it  ought  to  be  confi- 
dered  what  Eftate  the  Teftator  had  in  the  Thing  devifed,  becaufe  as  to  that  Matter  there  is  a  great 
Difference  where  he  was  feifed  in  Fee,  and  where  he  was  poflefred  only  for  a  Term  of  Years ;  for 
if  he  had  only  a  Leafe  for  Years,  and  devifed  that  after  the  Death  oj  his  Wife,  his  Sons  fhall  have 
the  Profits  of  his  Farm,  there  thefe  Words,  After  the  Death  of  his  Wife,  do  not  imply  that  fhe  fhall 
have  an  Eft ate  for  Life  in  the  Farm,  becaufe  'tis  impoiTible  to  create  an  Eftate  for  Life  out  of  a 
Term  for  Years ;  'tis  true,  in  fuch  a  Will,  if  (he  be  made  Executrix,  fhe  fhall  have  the  whole 
Term  as  fuch.     Moor  635.   Raymond  verfus  Gold. 

5.  The  Teftator  was  poffeffed  of  a  Term  for  Tears,  and  devifed  it  to  his  Wife  for  Life,  after- 
wards to  his  Son  Thomas  and  Lucy  his  Wife,  if  they  have  no  Iffue  Male,  and  if  they  have  IJfue 
Male,  then  to  be  referved  for  them ;  now  here  was  no  exprefs  Devife  to  the  Iffue  Male;  but  ad- 
judged, that  they  had  the  Remainder  of  the  Term  by  Implication,  which  was  created  by  thefe 
Words,  If  they  have  Iffue  Male  ;  and  fo  'tis  reported  in  feveral  Books;  but  Mr.  Godbolt  teils  us, 
it  was  againft  the  Opinion  of  Juftice  Croke,  and  that  the  Teftator  had  an  Eftate  in  Fee,  but  in 
that  he  was  miftaken,  and  probably  fo  he  was  in  the  other.  Godb.  266.  Elandford  verfus  Bland- 
ford.  Moor  845.  S.  C. 

6.  Juftice  Croke,  who  reports  the  fame  Cafe,  tells  .us,  that  the  Devife  was  to  the  Wife  for  Life, 
and  alter  her  Deceafe  to  his  Sons  Thomas  and  Lawrence,  equally  and  jointly  together,  if  they  have 
no  Sons ;  but  if  Both  of  them  have  Sons,  then  to  be  put  out  for  the  Profit  of  both  their  Sons  jointly, 
or  to  one  of  them,  if  both  have  not  Male  Children,  &c.  Thomas  had  a  Son  and  died;  adjudged, 
that  Lawrence  would  h..^e  an  Eftate  for  Life,  if  this  fubfequent  Claufe  had  not  been;  but  fince 
the  Teftator  by  that  Claufe  had  appointed  it  to  be  put  out  for  the  Profit  of  both  their  Sons,  'tis  a 
Devife  to  the  Son  of  Thomas  immediately;  and  if  the  Father  had  been  living,  his  Son  fhould  not 
have  waited  till  after  the  Death  of  his  Father,  and  the  Death  o(  Lawrence  his  Uncle.  2  Cro.  394. 
Elandford  verfus  Blandford. 

7.  Eftates  likewife  in  Tail  may  be  raifed  by  necefTary  Implications  in  Wills,  as  where  the  Tefta- 
tor had  three  Sons,  Thomas,  Richard,  and  Gilbert;  the  eldeft  Son  died,  leaving  his  Wife  with 
Child,  to  whom  the  Teftator  devifed  an  Annuity  in  Ventre  fa  mere  for  twenty  Years;  and  if  my 
Son  Richard  die  before  he  hath  any  Ijjue  of  his  Body,  Remainder  over,  &c.  adjudged,  that  by 
thefe  Words  Richard  had  an  Eftate-tail  by  Implication.     Moor  127.  Newton  verfus  Bernardine. 

:  Roll.  8.  There  feems  to  be  no  material  Difierence  between  the  Cafe  laft  mentioned  and  Gilbert  and 

Rep.  zSt.  Jj/^tys  Cafe,  and  yet  there  was  a  contrary  Refolution  in  that  Cafe,  which  was  thus :  ff.  The  Te- 
ftator  having  three  Sons,  devifed  an  Houfe  to  his  eldeft  Son  and  his  Hens,  another  Houfe  to  his 
middle  Son  and  his  Heirs,  and  another  Houfe  to  his  youngeft  Son  and  his  Heirs :  Provided,  if  all 
my  Children  die  without  ljjue  of  their  Bodies,  then  all  my  Houfes  fiall  be  to  Margery  and  her  Heirs; 
the  two  eldeft  Sons  died  without  Iffue,  the  youngeft  had  Iffue  a  Daughter;  adjudged,  that  Mar- 
gery fhall  have  the  Houfes  of  the  two  Sons  who  were  dead,  becaufe  that  Claufe,  If  all  my  Children 
die  without  Jjjue  did  not  make  crofs  Remainders  in  Tail  to  them  by  Implication,  fo  as  to  entitle 
them  to  the  Houfes  of  each  other,  and  the  Reafon  was,  becaufe  each  of  them  had  an  Houfe  ex- 
prefly devifed  to  him  in  Fee  in  the  firft  Part  of  the  Will,  and  fo  had  the  Daughters  in  the  Cafe 
laft  mentioned,  for  the  Lands  were  devifed  to  them  and  tb'eir  Heirs,  equally  to  be  divided.  2  Cro. 
•655.  Gilbert  verfus  Witty. 
BW*g»i  p.  In  a  Special  Verdict  in  Trefpafs,  the  Cafe  was:  ff.  The  Teflator  having  three  Daughters,  de- 
"4RolI      V'k^  ^>S  ^anc^  t0  'lis  t''vo  youngePc  Daughters  fir  L*fe,  Rem.iinder  to  the  next  of  Kin  of  the  Bleed 

Rep.  i  50.  -  "f 

S.  C. 
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of  the  Teftator  ;  the  Queftion  was,  whether  this  Remainder  fhaJl  be  to  the  eldeft  Daughter,  or  to 
all  of  them  equally ;  and  adjudged,  that  it  fhall  be  to  the  eldeft  alone,  becaufe  the  exprefs  Eftate 
devifed  to  the  two  youngeft  Daughters,  fhall  exclude  both  them  and  their  Iffue,  from  Taking 
any  Eftate  by  Implication.     Palm,  u,  303.  Perriman  verfus  Peirce. 

10.  So  where  the  Teftator  having  two  Daughters,  devifed  his  Lands  in  Derbyfiire  to  them  and  T.Tone* 
their  Heirs,  equally  to  be  divided ;    and  if  they  die  without  Iffue,  then  all  his  Lands  to  his  Ne-  172. 
phew  Francis  in  Tail,  afterwards  the  youngeft  Daughter  died  without  IfTue;   and  the  Queftion 

was,  whether  the  Nephew  fhall  have  her  Part,  or  whether  the  furviving  Sifter  fhould  have  an 
Eftate-tail  in  it  by  Way  of  Remainder  by  Implication-  and  adjudged,  that  thefe  Daughters  had  fe- 
deral Efiates-tail  by  Moieties,  and  that  the  Survivor  fhall  have  the  Whole  by  Way  of  Crofs  Re- 
mainder by  Implication;  for  'tis  plain  that  the  Nephew  fhould  have  no  Benefit  by  the  Death  of 
one  of  the  Daughters  dying  without  IfTue,  becaufe  the  Words  of  the  Will  are,  If  they  die  zvithout 
Iffue,  fo  that  both  muft  die  without  IfTue,  before  the  Land  fhall  go  to  him.  Raym.  452.  Holmes 
verfus  Meynell. 

11.  Implication  is  either  neceffary  or  pojfible,  and  wherever  an  Eftate  is  raifed  by  that  Means  in 
a  Will,  it  muft  be  by  a  Neceffary  and  not  by  a  poffible  Implication,  (i.  e.)  the  Devifee  muft  ne- 
cefTarily  have  the  Thing  devifed,  and  no  other  Perfon  whatfoever  can  have  it;  as  for  Inftance,  the 

*  Husband  devifed  his  Goods  to  his  Wife,  and  that  after  her  Deceafe  his  Son  fhall  have  them  and  *  z  Lev. 
his  Houfe;  now,  in  this  Cafe,  the  Houfe  vrzs  not  devifed  to  her  by  exprefs  Words;  but  adjudged,  *°7- 
that  fhe  had  an  Eftate  for  Life  in  it  by  a  neceffary  Implication,  becaufe  no  other  Perfon  could  have  J°ncs  iS» 
it  whilft  fhe  was  living ;   for  'tis  plain,  that  his  Son  and  Heir  was  excluded,   for  he  was  to   have  ySa'u  h 
nothing  till  after  her  Deceafe;    but  if  he  had  devifed  the   Houfe  to  a  Stranger  after  the  Death  of  2<$2.S  ' 
his  IVtfe,  and  not  to  his  Son,  in  fuch  Cafe  the  Son  and  Heir  fhould  have  it  whilft  the  Wife  is  li-  1  Mod. 
ving,  becaufe  'tis  not  a  Devife  of  the  Houfe  to  her  by  any  neceflary  Implication;    for  tho'  the  l89« 
Stranger  would  have  it  after  the  Death  of  the  Wife,  yet  fince  the  Heir  is  not  excluded  during  her 
Life,  it  may  as  reafonably  be  intended,  that  he  fhall  have  the  Houfe  as  the  Wife,  till  the  Devife 
to  the  Stranger  fhall  take  Effeft  in  Poffeflion,   and  therefore  it  fhall  defcend   to  him  in  the  mean 
Time.     1  Vent.  223.  Smartle  verfus  SchoUar.     See  2  Cro.  74.  Horton  verfus  Horton,  and  Moor  7, 
S.C.     Poflea  Legatee.  (C)  12.  S.  C. 


(B) 

Wfyzxt  an  (BHatc  fljall  be  Determine!)  bp  Implication,  ana  tul;crc  an 

€fltate  in  fee  (ball  not  arifc, 

1.  TT^Evife  to  his  Wife  for  Life,  Remainder  to  his  Son  in  Tail,  Remainder  over  in  Fee  :  Pro- 
JL/  vifo,  that  if  his  Wife  clearly  depart  out  of  London  and  dwell  in  the  Country,  that  then 
fhe  fhall  have  a  Rent  out  of  the  Houfe  thus  devifed  to  her  for  Life;  fhe  left  the  City  and  dwelt  in 
the  Country,  and  the  Heir  at  Law  before  any  Entry  made,  gave  her  a  Releafe,  and  fo  did  the 
Executor;  adjudged,  that  this  Releafe  did  not  enure  to  her  Eftate  for  Life,  becaufe  that  was  de- 
termined by  the  Breach  of  the  Condition  before  any  Entry  made,  and  then  fhe  was  but  Tenant 
at  Sufferance ;  for  tho'  there  are  no  exprefs  Words  in  the  Will  to  make  her  Efiate  void,  yet  this 
being  in  a  Will  is  implied  in  the  Words,  "That  then  jhe  Jhall  have  a  Rent  out  of  the  Houfe,  which 
could  not  be  if  her  Eftate  for  Life  was  not  determined.  Cro.  Eliz.  238.  Allen  verfus  Hill. 
3  Leon.  152.  S.  C. 

2.  71  P.  feifed  of  Lands  in  Fee,  had  iffue  two  Sons,  and  devifed  Part  of  his  Lands  to  his  eldeft 
Son  in  Tail,  and  the  other  Part  to  his  youngeft  Sou  in  Tail,  and  then  he  adds  this  Claufe,  (viz,.} 
That  if  any  of  his  Sons  died  -without  Iffue,  then  the  whole  Land  fhould  remain  to  W.  R.  in  Fee  j 
the  Teftator  died,  the  Sons  entered  into  the  refpedtive  Lands  to  them  devifed,  and  then  the 
youngeft  Son  died  without  Iffue,  and  after  his  Death  W.  R.  to  whom  the  Fee  was  devifed,  enter- 
ed ;  adjudged,  that  his  Entry  was  unlawful,  and  that  the  eldeft  Son  furviving  had  an  Eftate-tail 
by  Implication.     4  Leon.  14*  />/.  51.    See  Holmes  verfus  Meynell. 

3.  The  Teftator  being  feifed  in  Fee  of  two  Houfes,  one  in  the  Parifh  of  St.  Michael  Qjieen* 
hithe,  and  the  other  in  the  Parifh  of  St.  Michael  Flejh- Shambles,  which  laft  Parifh  was  united  to 
the  Parifh  of  Chrift-Church  in  London,  devifed  his  Houfe  in  St.  Michael  Flejh- Shambles  to  his  Wife 
for  Life,  Remainder  to  T.P.  and  A.  R.  and  the  Heirs  of  their  Bodies,  and  for  Default  of  fuch 
Iffue  to  the  right  Heirs  of  the  Teftator,  who  died  ;  then  T.  P.  died  without  IfTue,  and  A.  R.  had 
Illue,  and  fhe  died ;  the  Queftion  was,  whether  the  whole  Houfe  fhould  go  to  fuch  IfTue,  or  only 
a  Moiety  thereof,  and  the  ether  Moiety  to  the  Heir  of  the  Teftator;  there  is  no  Judgment  upon 
this  Queftion,  tho'  this  differs  from  the  Cafe  laft  mentioned,  and  from  Holmes  and  Meyneli's  Cafe  ; 
for  here  the  Lftates-tail  were  not  limited  to  the  Children  or  Kindred  of  the  Teftator,  but  to  meer 
Strangers ;  and  Dyer,  who  reports  the  Cafe,  tells  us,  that  the  Strefs  lay  upon  the  Pleading,  that 
the  Houfe  lay  in  the  Parifli  of  Chrifl-Church,  when  the  Will  fays,  in  the  Parifh  of  St.  Michael 
Flejh-Sbdmbles,  without  averring  the  Union  of  thofe  Parifhes;  and  1  And.  21.  fays,  the  Strefs  of 
the  Cafe  was  upon  the  Apportionment  of  the  Rent.     Dyer  326.  a.  Huntley's  Cafe. 

4.  An  Eftate  in  Fee-fimple  fhall  not  arife  by  Implication  in  a  Will,  tho'  there  is  a  perpetual 
Charge  impofed  by  the  Teftator  on  the  Devifee,  as  where  he  devifed,  that  a  Chaplain  fhall  be 

always 
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always  maintained,  and  that  he  fliall  have  the  yearly  Stipend  of  eight  Marks  out  of  the  Profits  of 
fuch  a  Houfe,  to  be  provided  and  found  for  him  by  the  Parfon  of  the  Parijb  and  four  of  his  Pa- 
rifiioners,  and  that  the  Kef  due  of  the  Profits  of  the  Houfe  fliall  be  bellowed  by  them  to  buy  Or- 
naments and  Books  for  the  Church ;  now  'tis  plain,  that  here  was  a  perpetual  Charge  to  be  de- 
frayed by  the  Parfon,  &c.  out  of  the  Profits  of  the  Houfe;  and  yet  it  was  held,  that  this  was 
not  a  Devife  of  the  Houfe  to  him  by  Implication.     Bridg.  103.  StandiJI)  verfus  Short. 

5.  Devife  to  W.  R-  for  Life,  Remainder  to  his  firft  Son  in  Tail  Male,  and  fo  to  the  tenth  Son ; 
and  if  the  faid  W.  R.  die  -without  Ijfue  Male  of  his  Body,  Remainder  over ;  and  by  a  Codicil  the 
Teflator  recited,  Whereas  I  have  given  an  Efiate-tail  to  W.  R.  adjudged,  that  where  a  particular 
Eftate  is  devifed,  as  in  this  Cafe  it  was  to  W.  R  for  Life  exprefly,  a  contrary  Intent  fhall  never 
be  implied  by  any  fubfequent  Claufe,  and  therefore  thefe  Words,  If  the  faid  W.  R.  die -without: 
Ijfue  Male  of  his  Body,  fhall  be  conftrued  a  Dying  -without  fuch  Ijfue  Male,  as  are  expreffed  in  the 
Will ;  for  there  is  a  wide  Difference  between  a  Devife  to  W.  R.  and  if  he  die  -without  Ijfue,  Re- 
mainder over,  and  a  Devife  to  W.  R.  for  Life,  and  if  he  die  without  Ijfue,  Remainder  over. 
1  Salk.  23  d.  Pop  bam  verfus  Banfeild. 

(B) 

1.  TTMectment  for  a  Rectory,  in  which  the  Plaintiff  declared,  that  he  was  ReBor  Ecclefia,  Sic. 
Jtl/  &  adhuc  feifitus  exiftit  de  Retloria,  which  laft  Words  are  a  fufficient  Implication,  that  the 
Rector  was  living  at  the  Time  of  the  Demife.     Dyer  304.  pi.  59. 

2.  Ejectment,  &c.  in  which  the  Plaintiff  declared  upon  a  Leafe  for  five  Years,  If  the  Lady  Mor- 
ley  fo  long  lived,  and  that  the  Defendant  entered  and  ejected  him  Termino  Juo  pradiBo  nondum 
finito,  which  Words  imply,  that  the  Lady  Morley  was  then  living  •  for  if  fhe  had  been  dead 
there  had  been  an  End  of  his  Term.     2  Cro.  622.  1  Roll.  Rep.  50.  S.  C.    2  BuljL  6y,  263.  4".  C. 

3.  In  Reicous,  &c.  the  Defendants  pleaded,  that  the  Bifhop  of  Norwich  was  feifed  in  Fee  of 
the  Manor  of  N.  and  that  the  faid  Nuper  Epifcopus  and  his  Predeceffors,  Time  out  of  Mind, 
had  the  Liberty  of  Faldage,  &c.  for  300  Sheep  on  the  Plaintiff's  Clofes  at  certain  Times,  &c. 
and  that  the  Bifhop  demiled  the  faid  Liberty,  &c.  to  the  Defendants,  by  Virtue  whereof  they  en- 
tered and  were  poffefled  of  the  faid  Liberty,  &c.  at  the  "Time  of  the  fuppofed  Trefpafs,  &c.  after 
a  Replication  and  Rejoinder,  and  a  Verdict  for  the  Defendant,  it  was  moved  in  Arrefl:  cf  Judg- 
ment, that  the  Plea  was  ill,  becaufe  the  Defendant  had  laid  the  Prefcription  in  nuper  Epifopo,  &c. 
and  then  they  fet  forth,  that  the  Bi'hop  had  demifed  to  them,  which  muft  be  nuper  Epifcopus,  and 
that  Word  implies,  that  he  was  either  dead  or  tranilated ;  or  at  leaft,  that  he  was  not  Bifhop  at 
the  Time  of  the  Leafe  made,  and  fo  it  was  adjudged  in  the  10th  Rep.  59.  B.  upon  the  fecond  Ex- 
ception to  the  Bifhop  of  Salisbury's  Cafe  ;  but  adjudged,  that  admitting  it  is  fo,  yer.  it  doth  not 
appear  that  he  was  dead  or  tranflated  before,  but  rather  after  the  Trefpafs  committed,  becaufe  the 
Defendants  have  pleaded,  that  by  Virtue  of  the  Demife  they  entered  and  were  pojfeffed  of  the  Li- 
berty of  Faldage  at  the  Time  of  the  fuppofed  Trefpafs,  which  Words  imply,  that  the  Bifhop  was 
then  living.     2  Lutw.  Rep.  1 249.  bharp  verfus  Becheno-w. 


Jmpjifonmettt 

See  tDurefsi  pi.  6.    Falfe  Imf>rifonine?it  per  totum.    Habeas  Corpus  per  totum. 

(A) 

Everal  Perfons  being  committed  at  Pleafure,   and  without  juft  Caufe,    were  difcharged 
by  the  Courts  in  IV^jlminfler,  at  which  fome  great  Perfons  being  offended,  procured  a 
Mandate  to  the  Judges,  commanding  them  to  do  fo  no  more ;   however,  the  Judges 
proceeded  to  difcharge  Perfons  from  fuch  Commitments;  and  drew  up  Articles,  which 
they  all  fubferibed,  and  delivered  to  the  Lord  Chancellor  and  Treafurer,  as  followeth  : 

Defiring,  that  Order  might  be  taken,  that  the  Subjects  might  not  be  committed  by  the  Com- 
mand of  any  Nobleman  or  Counfellor  againff,  Law,  or  that  the  Judges  might  have  Accefs  to  the 
Queen  to  be  Suitors  to  her  for  fuch  Order. 

That  feveral  have  been  committed  for  fuing  at  Common  Law,  till  they  have  been  forced  to  re- 
linquifh  their  Suits  and  put  them  to  Arbitration,  even  after  Judgment  and  Execution. 

That  Writs  of  H.ibeai  Corpus  have  been  directed  to  thofe  who  had  the  Cuftody  of  Perfons  un- 
lawfully imprifoned ;  and  no   good  Caufe  of  their  Commitment   being  returned,  they  have  been 
difcharged  from  their  Imprifonment,  and  fome  of  them  have  been  recommitted  to  iecrct  Places 
a  and 
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and  not  to  any  Common  Gaol,  or  to  any  lawful  Officer,  fo  that  upon  Complaint  made,  the  Judges 
do  not  know  to  whom  to  dired  the  Queen's  Writs,  and  by  this  Means  Juftice  cannot  be  done. 

That  Serjeants,  and  other  Officers,  in  London,  have  for  lawfully  executing  the  Queen's  Writs, 
been  fo  terrified,  that  they  dare  not  execute  anymore. 

That  feveral  of  the  Subjects  have  been  brought  up  to  London  by  Meffengers,  from  remote 
Dwelling-Places,  and  compelled  to  withdraw  their  Suits,  and  to  pay  the  Meffengers  great  Sums  of 
Money.  , 

And  whereas  their  Lordfhips  have  required  the  Opinion  of  the  fudges  concerning  Commitments 
by  the  *  Privy  Counfel,  they  were  all  of  Opinion,  that  where  a  Perfon  is  committed'by  the  Queen's  *  i  Roll. 


be  good  in  Law,  then  they  cannot  difcharge  him.      i  And.  297.  Cafe. 

2.  Judgment  againft  the  Defendant  in  C.  B.  which  was  affirmed  in  Error  in  B.  R.  and  after- 
wards he  exhibited  a  Bill  in  Chancery,  and  was  committed  to  the  Fleet  for  difobeying  a  Decree, 
and  upon  the  Return  of  the  Habeas  Corpus  k  appeared  to  be,  that  he  was  committed  on  28  Nov. 

160S.  *  propter  contemptu  extra  Curiam  Cancellaria  eidem  Curia  Commiffu    &  per  mandatu   Do-  t.1  Ro'!,* 
mini  Cancellarii ;  adjudged,  that  this  Return  was  ill,  becaufe  it  was  too  general),  it  not  appearing  uTRuf- 
what  the  Contempt  was,  nor  when  done;  for  it  ought  to  be  certain,  that  the  Court  may  judge  fell\»  C-»/f. 
whether  the  Perfon  was  lawfully  imprifoncd,  or  not ;  fo  he  was  difcharged.     1  RoL  Rep,  192,  218. 
Jp/ley's  Cafe. 

3.  Upon  the  Return  of  an  Habeas  Corpus  it  appeared,  that  Glanvill  was  committed  7  Mail 
1615,  per  mandatum  T'ho.  Elfmere  Cancellarii  Anglia,  without  fhewing  any  Caufe  for  which  he 
was  committed  ;  and  this  was  adjudged  too  general  and  ill.     1  Roll.  Rep.  219.  Glanvill  s  Cafe. 

4.  The  Return  of  an  Habeas  Corpus  was,  that  the  Defendant  was  committed  by  a  Warrant 
from  the  High  CommifTion-Court,  for  reproachful  Words  of  their  Proceedings,  which  being  drawn 
up  into  Articles,  he  refufed  to  anfwer ,-  adjudged,  that  this  Return  was  ill,  becaufe  two  general, 
tor  he  ought  to  fhew  what  the  Articles  were,  for  they  might  be  fuch  which  were  cognifabie  at 
Common  Law;  befides  no  Time  was  alledged,  when  the  Words  were  fpoken,  and  it  might  be 
before  a  General  Pardon ;  fo  he  was  bailed,  and  afterwards  difcharged.  1  Roll.  Rep.  245.  Codd's 
Cafe. 

5.  A  Prohibition  to  the  Admiralty  was  delivered  to  the  Judge  in  Court,  who  commanded  the 
Perfon  who  delivered  it  to  call  a  Regifter,  who  replied,  he  was  not  commanded  fo  to  do  by  the 
Writ ;  the  Judge  once  more  commanded  him  to  call  a  Regifter,  which  he  refufed,  and  thereupon 
he  was  committed,  and  the  Judge  told  him,  that  he  would  throw  the  Prohibition  after  him  ;  and 
upon  Affidavit  of  this  Matter,  the  Perfon  prayed  an  Habeas  Corpus,  and  an  Attachment  againft 
the  Judge  for  a  Contempt;  the  Habeas  Corpus  was  granted,  and  upon  the  Return  thereof  the 
Judge  appeared,  and  the  Affidavit  appeared  to  be  true,  only  the  Woids,  that  he  would  throw 
the  Prohibition  after  him,  were  left  out  in  the  Return;  adjudged,  that  here  was  no  Caufe  of 
Imprifonment ;  fo  the  Party  was  difcharged,  and  the  Judge  was  favoured,  for  that  an  Attach- 
ment was  not  granted.     1  Roll.  Rep.  315.     Bruiftone  verfus  Baker. 

6.  Upon  the  Return  of  an  Habeas  Corpus  it  appeared,  that  the  Caufe  of  the  Commitment  was, 
for  that  the  Defendants  were  demanded  by  the  High  Commiffion-Court,  whether  they  would 
conform  themfelves  to  the  Church  of  England,  and  receive  the  Sacrament  Kneeling,  and  for  not 
anfwering  directly  to  the  Queftion,  they  were  committed  by  a  Warrant,  &c.  commanding  the 
Gaoler  to  receive  them,  till  the  Court  Jhould  farther  order  ;  which  is  ill,  for  it  fhould  be  til)  they 
{hall  be  delivered  by  due  Courfe  of  Law.     1  Roll.  Rep.  337,  415.  Holt  verfus  Dighton. 

DURESS. 

See  2  Brownl.  276.  where  a  Father  fhal!  avoid  a  Deed  made  by  the  Durefs  of  his  Son,  and  where 
a  Son  fhall  avoid  a  Deed  made  by  the  Durefs  of  his  Father;  but  a  Servant  fhall  not  avoid  a  Deed 
made  by  the  Durefs  of  his  Mailer,  nor  e  convcrfo. 

But  the  Husband  fhall  avoid  a  Deed  made  by  the  Durefs  of  his  Wife,  becaufe  they  are  but  one 
Perfon   in  Law.     2  Brownl.  276.    1  Brownl.  66. 

If  two  enter  into  a  Bond  by  Reafon  of  Durefs  done  to  one  of  them,  this  fhall  rot  avoid  the 
Bond,  becaufe  it  mail  Hand  good  as  to  him  to  whom  no  Durefs  was  done,  tho'  it  may  be  avoided 
as  to  the  other.     1  Brownl.  66.  Montall  verfus  Worthington. 

Durefs  of  Imprifonment  is  intended  only  where  the  Party  is  wrongfully  imprifoned-till  he  feal 
or  execute  a  Deed,  and  not  where  a  Man  is  lawfully  imprifoned.   3  Leon.  239.  Knight  verfus  Norton. 

Therefore,  where  a  Man  was  taken  by  a  Procefs  out  of  a  Court  that  had  no  Power  to  grant  *  -a 
it,  and  for  his  Enlargement  gave  a  *  Bond,  this  maybe  avoided;    and  fo  it  was  adjudged  in  an  mt  plead' 
Action  brought  upon  fuch  a  Bond,  into  which  the  Obligor  entered,  who  was  taken  upon  an  At-  Non  eft 
tachment  under  the  Seal  of  the  Court  of  Requefts  -,  for  that  Court  had  not  Power  to  award  fuch  £*aum, 
Procefs.     Cro.  Eliz,.  646.  Stepney  verfus  Lloyd.  beca"fe  t!l 

*      '  J  his  Deed ; 

hut  he  nm ft  plead  Specially,  Judgment  fi  a£Ho.  &C.    J  Rep.  1 1  J). 

So  where  a  Man  being  falfly  charged  with  a  Felony,  and  is  taken  by  Virtue  of  a  Warrant  of  a 
•Juftice  of  Peace.     Alien  92. 

But 


p^z  Imprifonment. 

But  where  after  Judgment  the  Defendant,  (tho*  he  had  no  Caufe  of  Action)  arretted  him  who 
had  obtained  the  Judgment,  and  threatned  that  he  fhould  lie  in  Prifon  till  he  releafed  the  Judg- 
ment, and  thereupon  he  did  releafe  it;  adjudged,  that  this  Releafe  fhould  not  be  avoided  by  Durefs, 
becaufe  he  was  in  Cuftody  by  Courfe  of  Law  by  the  King's  Writ,     i  Lev.  69. 

7.  In  all  Actions  Quare  vi  &  armis,  if  Judgment  is  given  againft  the  Defendant,  he  fhall  be 
fined  and  imprifoned,  for  to  every  Fine  Imprifonment  is  incident ;  therefore  where  the  Defendant 
is  fined  for  a  Contempt  to  any  Court  of  Record,  he  may  be  imprifoned  till  the  Fine  is  paid.  8  Rep. 
do.  In  Beeche/'s  Cafe. 

8.  But  fome  Courts  may  fine  and  not  imprifon,  as  the  Court-Leet  ;  fome  cannot  fine  nor  impri- 
fon,  but  amerce,  as  the  County-Court,  Court  of  the  Hundred,  and  Court-Baron,  and  no  Court 
which  is  not  a  Court  of  Record ;  fome  may  imprifon  and  not  fine,  as  a  Conflab'e  may  imprifon 
any  one  making  an  Affray  in  the  Seflions  ;  fome  Courts  can  neither  imprifon,  fine  or  amerce,  as 
the  Spiritual  Courts,  for  they  can  do  neither,  their  Proceedings  being  according  to  the  Civil  and 
Canon  Law ;  and  fome  Courts  may  fine,  imprifon  and  amerce,  as  the  Cafe  requireth,  and  thefe 
are  the  Courts  of  Record  at  Weftminfler.     1 1  Rep.  41.  in  Godfrey's  Cafe. 

9.  Where  a  Man  is  committed  by  the  Privy  Council,  and  afterwards  brings  an  Habeas  Corpus, 
and  is  committed  by  the  Court,  he  (hall  then  be  faid  to  be  imprifoned  by  the  Order  of  the  Court, 
and  not  by  the  Privy  Council.     Goldf.  133.  Arrundell's  Cafe. 

io.  Upon  an  Habeas  Corpus,  it  was  returned,  that  the  Mayor  of  Lisherret  in  Cornwall  com- 
mitted the  Defendant  for  misbehaving  himfelf,  and  for  ufing  indecent  Speeches  to  him  j  adjudged, 
that  this  Return  was  too  general,  for  he  ought  to  have  returned  the  Special  Caufe,  and  for  how 
long  Time  he  was  to  be  imprifoned  ;  but  as  this  Return  was,  his  Imprifonment  was  indefinite,  and 
for  no  certain  Caufe,  and  therefore  illegal.  Hodges  verfus  Mayor  of  Liskenet.  2  Bulfi.  139.  Hill. 
2  3  Car.  Style  90.  Smith's  Cafe. 

11.  A  Prifoner  efcaped  out  of  the  Counter,  and  the  Sheriff  being  in  Purfuit  of  him,  met  the 
Plaintiff  in  the  Night- Time,  who  gave  him  ill  Language,  and  thruft  him  againfl  the  Wall,  and 
thereupon  he  committed  him  for  this  Mifdemeanor;  and  in  an  Action  of  Falfe  Imprifonment  brought 
againfl;  him,  the  Sheriff  pleaded  all  this  Matter  ;  it  was  adjudged,  a  good  Juftification  of  the  Im- 
prifoment,  both  for  the  Matter,  and  the  Manner  of  it ;  for  the  Sheriff  hath  the  Cullody  of  the 
County,  a_d  is,  confervator  pads  in  it ;  therefore  where  there  is  a  Breach  of  Peace,  or  any  Vio- 
lence offered  to  his  Perfon,  he  may  commit  the  Offender;  for  'tis  ceitain  that  a  Conftable  may  com- 
mit one  for  a  Breach  of  the  Peace  upon  himfelf;  and  if  he  may  do  it,  a  fortiori  the  Sheriff  may 
do  the  like  ;  befides,  a  Magiftrare  is  not  to  be  abufed  with  approbious  Wordi  in  the  Execution  of 
his  Office,  tho'  there  was  no  Breach  of  the  Peace.     2  Bulfl.  328.  Clare  verfus  Sheriffs  of  London. 

12.  Certain  Brewers  were  committed  by  the  Council,  and  upon  an  Habeas  Corpus  brought,  the 
Return  was,  that  they  were  committed  per  concilium  Regis  pro  auibufdem  caujis  Regem  0~  fervi- 
tium  fuum  tangentibus  ;  it  was  objected,  that  this  Return  was  ill,  becaufe  per  concilium  Regis  is 
jncertain  what  Council  was  meant,  either  the  Council  of  State  or  Council  at  Law;  but  per  Curiam, 
it  fhall  be  intended  the  Council  of  State  ;  and  by  the  Statute  W.  i.he  who  is  committed  per  man- 
datum  Regis,  is  not  bailable  ;  and  Stamford  tells  us,  that  Mandatum  is  Concilium  Regis.  1  Roll. 
Rep.  134.  'the  Brewers  Cafe. 

13.  Two  Juftices  of  Peace  may  View  a  Force,  and  make  a  Record  of  it,  and  then  may  commit 
the  Offenders ;  but  this  mull:  be  done  flagrante  crimine,  for  if  they  do  not  commit  upon  View 
of   the  Force,   they  cannot  do  it  afterwards.     2  Brownl.  266. 

14.  One  Hamfon  was  indicted,  for  that  he  4  die  Maii  the  Courts  at  Weftminflcr  being  then 
fitting,  came  to  the  Bar  of  the  Court  of  Common  Pleas,  and  there  faid,  I  accufe  Juftice  Hutton  of 
High  Treafan  ;  he  was  found  guilty,  and  fined  5000/.  and  to  be  imprifoned  during  the  King's 
Pleafure,  for  fo  the  Entry  mult  be,  and  not  Imprifonment  for  Life,  but  where  the  Judgment  is, 
that  he  fhall  forfeit  his  Lands  for  Life.     Cro.  Car.  362.  Harrifon's  Cafe. 

1  5.  One  JVebberly  being  in  the  King's  Bench  for  Debt,  agreed  with  his  Creditors,  and  they 
difcharged  him;  but  the  Marfhal  ftill  kept  him  in  Cuftody  for  his  Fees;  and  upon  Motion  the 
Court  would  not  difcharge  him,  but  faid  he  might  bring  an  Action  of  Falfe  Imprifonment  againft 
him,  or  indite  him  for  Extortion,  if  his  Fees  were  exceffive.     PVebberly  verfus  Sir  John  Lenthall, 

Style  454. 

16.  A  Man  was  committed  for  Words  fpoken  by  him  againft  the  Parliament,  and  indicted,  con- 
victed and  fined  500  /.  and  ordered  to  remain  in  Prifon  till  he  found  Sureties  for  his  Good  Be- 
haviour ;  and  upon  an  Habeas  Corpus  he  prayed  he  might  be  difcharged,  becaufe  pardoned  by  the 
General  Pardon.     Style  454.  Morrue's  Cafe. 

17.  IJabell  Peel  was  examined  upon  Articles  by  the  Ecclefiaflical  Commiffioners,  for  that  /he,  in 
the  Years  1622  and  1623,  was  affifting  to  Sir  7.  H.  to  have  Acquaintance  with  the  Countefs  of 
Purbeck,  with  whom  he  committed  Adultery,  &c.  for  which  Caufe  fhe  was  fentenced  to  be  guilty 
of  Bawdry,  andfined  200  /.  and  to  be  imprifoned  till /he  find  Sureties  to  perform  the  Order,  and 
for  that  Reafon  a  Prohibition  was  granted  ;  for  tho'  the  High  Commijfwn-Court,  by  Virtue  of  the 
Statute  1  Eliz,.  may  aflefs  fines,  or  award  Imprifonment  for  an  Offence,  yet  they  cannot  commit  a 
Perfon,  there  to  remain  till  he  hath  paid  the  Fine,  or  until  he  find  Sureties  to  perform  their  Order; 
for  they  ought  to  certify  the  Fine  into  the  Exchequer  ;  befides,  Suits  for  or  concerning  Adultery 
ought  to  be  brought  before  the  Ordinary,  and  not  before  the  High  Commiffioners.  Cro.  Car.  80. 
IJabell  Peek's  Cafe.     Poftea  Pardons.  .(B)  7.  S.  C. 

4  18.  In- 
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18.  Information  againfi  the  Defendants  before  the  Council  of  the  Marches  in  Wales  for  an  un- 
lawful Pract.ife  and  Combination  in  marrying  a  Servant  Maid  to  the  Son  of  a  Gentleman,  &c, 
they  were  fined  and  imprifoned  quoufq;  and  upon  an  Habeas  Corpus  brought  they  were  rem.mded3 
becaufe  it  appeared  that  they  had  not  paid  the  Fines,  and  nothing  was  faid  to  the  Matter  of  the 
Return.     March  5  2.  Shield's  Cafe.     i>ee  Bethel fo  Cafe. 

19.  The  Defendant  was  committed  by  a  Secretary  of  State,  and  the  Return  of  the  Habeas  Cor- 
pus was,  that  he  was  committed  by  the  Lord  Conway,  Secretary  of  State,  without  afligning  ar.j 
Cauje,  &c.  adjudged,  that  he  ought  to  be  difcharged  for  that  Reafon;  but  then  another  Warrant 
was  returned  of  the  fame  Secretary,  in  which  the  firft  Warrant  was  recited,  and  that  upon  far- 
ther Examination,  he  commanded  the  Gaoler  to  keep  him  fafely  for  Sufpicton  of  High  Treafon  ; 
and  it  was  faid,  this  was  no  Caufe  to  detain  him,  becaufe  this  fecond  Warrant  refers  to  the  firft, 
which  is  no  Warrant  at  all ;  befides  there  is  no  Special  Caufe  of  Sufpicion  alledged,  nor  for  what 
Species  of  Treafon.     Palm.  558.  Melvin's  Cafe. 

20.  The  Defendant  was  committed  by  the  Lord  Mayor  of  London,  for  that  he  contemptuoufly 
and  unfeafonably  ferved  him  with  a  Subpoena,  when  he  was  executing  his  Office  as  a  Magiftrate, 
in  examining  Perfons  fufpefted  of  High  Treafon,  in  Derogation  of  Magiftracy,  and  in  Difturbance 
of  the  due  Execution  of  Juftice  ;  and  all  this  Matter  appearing  upon  the  Return  of  an  Habeas  Cor- 
pus, it  was  moved,  that  he  might  be  difcharged,  but  it  was  denied,  becaufe  the  Procefs  was  fer- 
ved at  an  unfeafonable  'Time  ;  tho*  it  did  not  appear  by  the  Return,  that  the  Lord  Mayor  was 
then  a  Juftice  of  Peace,  and  no  Objection  was  made  againft  his  Power  to  commit  for  a  Contempt 
to  his  lerfon.     Hardr.  1S2.  Prince's  Cafe. 

21.  Upon  the  Return  of  an  Habeas  Corpus,  it  appeared,  that  Grafton  being  a  Draper,  was 
committed  by  the  Mafter  and  Wardens,  for  that  being  chofen  of  the  Livery,  he"  refufed  to  ferve; 
ir  was  ruled,  that  they  might  fine  him,  and  bring  an  Action  of  Debt  for  the  Fine  ;  but  they  could 
not  commit  him,  as  the  Court  of  Aldermen  may,  for  refufing  the  Office  of  an  Alderman  becaufe 
they  are  a  Court  of  Record  ;  the  Prifoner  was  difcharged.     1  Mod.  10.  Grafton  s  Cafe. 

22.  Upon  the  Return  of  an  Habeas  Corpus,  it  appeared,  that  Coates  was  committed  by  the  Lord 
Mayor  and  Court  of  Aldermen,  for  that  being  admonifhed  to  defifl  from  Foreftallingthe  Market,  he 
declared  to  the  Court,  that  he  would  not  obey  their  Order  j  whereupon  they  committed  him  to 
Newgate,  until  he  fhould  fignify  to  the  Court,  that  he  would  conform,  or  otherwife  be  delivered  by 
due  Couife  of  Law  ;  adjudged,  that  this  was  a  Commitment  for  a  Contempt,  and  good;  for  they 
are  a  Court  of  Record,  and  have  Power  to  do  it.     1  Vent.  1 1  5.  London  City  verfus  Coates. 

23.  Indictment  for  fuffering  a  Perfon  to  efcape,  who  was  committed  by  the  JulHces  of  Peace, 
&c.  upon  the  Statute  for  a  Forcible  Entry;  after  a  Verdict  for  the  King,  a  Writ  of  Error  was 
brought,  and  the  Error  afiigned  was,  that  it  doth  not  appear  how  this  Commitment  was  made, 
whether  upon  View  of  the  Juftices,  or  upon  an  Indictment ;  and  'tis  not  faid,  that  Debito  modo, 
commijfus piit ;  but  adjudged,  that  this  was  only  an  Inducement  to  the  Offence,  upon  which  this 
Indiftment  is  framed  ;  and  that  after  a  Verdict,  it  fhall  be  intended,  that  the  Commitment  was 
legal.     1  Vent.  1 69.  "the  King  verfus  Wright. 
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jnirictments. 


Againft  Acceffaries.  (A) 

For  AfTaults  and  Batteries.  (B) 

Againft  Bakers.  (C) 

Concerning  Baptifm,  and  not  with  the 
Sign  of  the  Crofs.  (D) 

For  Barretry,  and  Bawdry,  and  Blaf- 
phemy.  (E) 

About  Bridges.  (F) 

For  Burglary.  (G) 

For  Fighting  in  the  Church  or  Church- 
yard. (H) 

Common  Prayer,  depraving  it,  and  about 
Preaching  and  Religion.  (I) 

Coroner,  Indictments  before  him.  (K) 

Cottages,  Inmates  and  Vagabonds,  In- 
dictments about  them  j  Dcer-ftealing. 

Demife  of  the  King,  Indictments  after 

it.  (M) 
Extortion,  Indictments  for  it.  (N) 
Forgery,  Indictments  for  it.  (P) 
Game,  Indictments  about  it,  and  about 

the  Highways.  (Q.) 
Ingrofling  and  Foreftalling.  (R) 


Inns  and  Innkeepers  indicted.  (S) 

Juftice  of  Peace,  Judge  and  Conftable 
indictable.  (T)   , 

Manflaughter  and  Murder,  and  on  the 
Statute  of  Stabbing.  (V) 

Kufances  indictable.  (W) 

Oath   of  Allegiance,  refilling.  (X) 

Perjury  and  Subornation.  (Y) 

Poiibning.  (Z) 

Rape  indictable.  (A  a) 

Refcous  and  Riots,  and  Robbery,  in- 
dictable. (Bb) 

Slanderous  Words  indictable.   (Cc) 

Trades,  tiling  them,  not  being  Appren- 
tices. (Dd) 

Water-Courfes,  flopping  them.  (Ee) 

Pleas  to  Indictments,  good  and  not 
good.  (Ff) 

Weftminfter-HaU,  ftriking  in  it.  (Gg) 

Witchcraft  indictable.  (H  h) 

Quafhed  upon  Exceptions,  and  on 
Writs     of  Error,   and    not    quafhed, 

(10 
Indictments  for  Mifdemeanors.  (Kk) 


(A) 

&gatntt  acceffaries. 

■C  HE  Lord  Sandier  of  Malice  forethought,  procured  one  B.  G. in  Middle/ex,  to  kill 
John  Turner,  who  affociating  to  him  R.  N.  killed  the  faid  "Turner  in  London  ;  in 
this  Cafe  it  was  refolved,  that  an  Indictment  of  an  AccefTary  in  one  County,  to  a 
Felony  committed  in  another,  need  not  recite,  that  the  Principal  was  indicted  in 
the  other  County,  becaufe  an  Indictment  is  no  direct  Affirmation,  that  the  Principal  did  commit 
the  Fact,  'tis  no  more  than  an  Accufation  in  Behalf  of  the  King,  which,  as  it  may  be  true,  fo  it 
may  be  falfe  ;  but  it  muff,  recite,  that  the  Felony  was  actually  committed  in  that  other  County ; 
refolved  alfo;  that  if  the  Principal  be  attainted  erroneoufly,  the  AccefTary  may  be  arraigned,  be- 
caufe the  Attainder  is  good  tili  it  is  reverfed  ;  but  if  the  AccefTary  be  hanged,  and  afterwards  the 
Attainder  againft  the  Principal  is  reverfed,  in  fuch  Cafe  the  Heir  of  the  AccefTary  fhall  be  reftored 
10  all  which  hisAnceftor  Jolt,     o  Rep.  u 7.  Lord  Suncher's  Cafe. 

(B) 

iff o?  affaultj*  attD  batteries?. 

1    TNdictment   for  Affault  and  Baittery  taken   before  Juftices  of  Affife,  Oyer  and  Terminer,   and 
X   General  Gaol-D;livery  ;   but  it  did  not  appear  by  which  Commiflion  it  was  taken,  and  for 
that  Reafon  it  was  quafhed.     Style  228.  Falconbridge's  Cafe. 

2.  The  Defendants  were  convicted  of  an  Affault  and  Battery  upon  an  Indictment  brought  a- 
gainft  them,  wherein  the  Fact  was,  they  fent  for  the  Profecutor  Mr.  Gott  to  an  Ale-Houfe, 
who  coming  thither,  Tidly,  one  of  the  Defendants,  immediately  went  out  of  the  Room,  and 
left  Mr.  Gott  alone  with  Mackell,  who  beat  him  (Mr.  Gott)  in  a  barbarous  Manner,  and  for  no 
other  Reafon,  but  becaufe  he  would  not  confent,  that  Macbell  fhould  marry  his  Sifter;  Ma.hell 
4  was 
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was  fined  1000/.  and  Tully  500  /.  and  to  be  imprifoned  for  a  Month  without  Bail,  and  to  find 
Sureties  for  their  Good  Behaviour  for  feven  Years.     Sid.  165.  The  King  verfus  Macbell. 

3.  Indi&ment  for  an  AfTault  and  Battery,  the  Evidence  was,  that  the  Defendant  fpit  in  the 
Profecutor's  Face:  Ruled  per  Holt  Ch.  Juft.  that  this  is  a  Battery,  and  tho'  Son  ajfault  Demefne  is 
not  pleadable  to  an  Indictment,  yet  he  may  give  it  in  Evidence,  upon  Not  guilty;  and  if 'tis  pro- 
ved he  fhall  be  acquitted.     Mod.  Cafes  172.  The  Queen  verfus  Cotefvjorth. 

(C) 

agamtt  2$afier$. 

1.  TNdictment  againfl  a  Baker  for  ufing  facultatem  Pifloris,  and  did  not  fay  Panis  httmani ;  it 
JL  was  likewife  for  Baking  Panem  tritici,  Anglice  Houjhold-bread,  whereas  Pants  tritici  figni- 
fies  Bread  of  Wheat,  and  not  Houfhold- bread,    for  that  may  be  made  of  any  Corn.     Pafch.  23 
Car.  Style  24. 

(D) 

Concerning  25aptifro,  ano  not  toftlj  a  Crote. 

I.     A    Curate  was  indicted  upon  the  Statute  1  Eliz,.  cap.  2.  for  that  he,  at  Chelmsford  in  Effex, 
XJL    did  baptife  a  Child  without  the  Sign  of  the  Crofs,  and  the  Indiftment  did  not  fet  forth 
where  the  Child  was  baptifed,    but  generally  at  Chelmsford,  for  which  Reafon  it  was  quafhed. 
Hill.  29  Eliz,.  Goldsb.  up. 

$ oj  JSatretr?  ano  25atoo>y. 

1.  '~T1HE  Defendant  was  indicted,  for  that  he  on  fuch  a  Day,  and  on  feveral  Days  before  and 
X  after,  was  a  common  Barretor  &  perturbator  Pads,  and  did  not  fhew  any  particular  Ac- 
tion or  Place,  yet  the  Indictment  was  held  good,  for  the  Place  ts  not  material,  for  if  he  is  a  com- 
mon Barretor,  he  is  fo  in  every  Place  ;  and  the  Trial  fhall  be  de  corpore  Comitatus.  Mich.  33  E- 
liz,.   Cro.  Eliz-.  195.  Parcell's  Cafe,  pi.  4.  contra. 

2.  The  Defendant  was  indicted,  for  that  he  was  and  yet  is  a  common  Barretor,  but  there  was  Latch 
no  Place  alledged  where  he  was  a  Barretor;   and   farther,   that  he  did  move  and  ftir  up  feveral  194.  S.C. 
Contentions  and  jfurgia,  and  no  Place  alledged  where  he  did  ftir  them  up;  for  which  lalt  Reafon  Palra- 
principally  the  Indictment  was  quafhed.     Godbolt  383.  Mann's  Cafe.  450,    '    ' 

3.  The  Defendant  was  indicted,  for  that  he  was  communis  BarreSlator,  &c.  in  magnum  con- 
temptum  Domini  Regis,  omitting  the  Words  contra  pacem  Domini  Regis  &  contra  formam  ftatut', 
and  for  this  Reafon  it  was  quafhed,  becaufe  an  efTential  Part  of  the  Indictment  was  left  out.  2 
Cro.  527.  Palfrys  Cafe. 

4.  Indictment,  for  that  the  Defendant  was  and  is  a  common  Barretor,  and  neither  the  Time 
when  he  flirred  up  Suits,  or  *  Place  where,  &c.  was  alledged,  and  for  this  Reafon  it  was  quafh-  *  PI.  1. 
ed.     Thomas's  Cafe.  Mich.  21  Jac.  and  DaUifoii,  Rep.  133.    Latch  194.  Mann's  Cafe.  S.  P-  contra. 

5.  Indictment  for  Barretry  certified  by  Certiorari  thus,  (viz..)  Inqutfltio  capta  coram  A.  B.  C. 
Juftitiariis  Domini  Regis  ad  pacem  in,  &c.  necnon,  &c.  but  did  not  fet  forth  necnon  ad  diverfas 
felonias  &  tranjgrejjlones,  &c.  terminand'  ajjign  ;  and  for  this  Reafon  the  Certiorari  was  quafhed, 
for  Barretry  is  an  Offence  of  a  mixed  Nature,  of  which  the  Juftices  of  Peace  cannot  hold  Plea  by 
their  Commiffion  of  the  Peace.     2  Jko.ll.  Rep.  151. 

6.  One  Cornwall  was  indifted  for  a  Common  Barretor,  and  alfo  that  he  was  Communis  public ator 
fecretorum  Domina  Regraa,  &  fui  ipjius,  &  diverfarum  aliarum  perfonarum  cum  ipfo  tmpaneUata- 
vum,  tire,  adjudged,  that  this  Indictment  was  not  good,  it  being  for  an  Offence  which  doth  not 
lie  in  Community,  no  more  than  Communis  foreftallator,  without  fhewing  particularly  what  Thing 
he  did  foreftal ;  belldes,  'tis  not  al'edged  that  he  was  fworn  to  keep  the  Queen's  Secrets,  nor 
what  thofe  Secrets  were  which  he  difcovered.     Moor  302.  Corn-wall's  Cafe  451.  S.  P. 

7.  Error  to  reverie  a  Judgment  upon  an  Indictment  againfl  a  common  Barretor,  which  con- 
cluded contra  formam  diver  jorum  Statuterum,  and  that  was  afligned  for  Error,  becaufe  Barretry  is 
an  Offence  at  Common  Law,  and  there  is  no  Statute  to  punifh  it ;  befides,  the  Judgment  was, 
that  the  Defendant  be  in  miferecordia,  when  it  fhould  be  capiatur;  but  adjudged,  that  Barretry  is 
an  Offence  againfl  feveral  Statutes,  as  againfl:  the  Statute  of  Maintenance,  &c.  and  'tis  the  ufual 
Courfe  to  conclude  Indictments  for  this  Offence  after  that  Manner;  and  as  to  the  other  Exception, 
the  Record  was,  Ideo  committitur  Gaolx,  for  the  Defendant  was  prefent  in  Court,  fo  there  was  no 
Occafion  to  enter  quod  Capiatur,    Cro.  Car.  248.  Chapman's  Cafe. 
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8.  Indictment  at  the  Seffions,  for  that  the  Defendant  being  of  ill  fame,  &c.  fait  nolle  Vagans ; 
and  farther,  that  on  fuch  a  Day,  &c.  he  frequented  a  Bawdy-houfe ;  it  being  removed  into  the 
King's  Bench,   upon  Not  guilty  pleaded,  there  was  a  Verdict  againfi  him;  it  was  moved,  that  this 
Indictment  was  ill,  becaufe  it  appeared  that  this  Bawdy-houfe  was  out  of  the  Liberty  of  the  Ju- 
ftices,  and  the  later  Part  of  the  Indiftment,  being  for  Night-Walking,  is  no  Offence,  for  a  Man 
may  have  3  lawful  Occafion  to  walk  in  the  Night ;   'tis  'true,  a  common  Night-walker  is  an  Of- 
fender, but  the  Indictment  is  not  fo  ;  adjudged,  that  fince  it  was  alledged,  that  the  Defendant  was 
a  Man  of  /'//  Fame  &  nocle  Vagans,  it  (hall  be  intended  that  he  was  a  common  Night-walker. 
Trin.  2  Ca;\  Latch  173.  Willow's  Cafe. 
tMod.71.      9.  Information  againft  the  Defendant,   for  that  he  is  Communis  perturbator  &  oppreffor  vicino- 
Raym.      rum  &  tenentium,  &c.  by  Taking  of  them  excejfive  Diflrejfes,  &c.  after  a  Verdict  for  the  King,  it 
!95-  was  infitted  in  Arreft  of  Judgment,  that  this  Information  was  ill,  both  in  Matter  and  Form,,  for  it 

'  Lev*  ought  to  fhew  fome  Offence  in  particular;  and  it  ought  to  have  expreffed  on  what  Tenants 
i9Mod.  tn°fe  DittrefTes  were  taken  ;  and  fo  it  was  adjudged.  1  Vent.pj,  104.  The  King  verfus  Ledging- 
2SS.  ham.     2  Mod.  y  j. 

10.  Indiftment  againft  the  Defendant  at  Seffions,  for  that  he  was  a  Promoter  of  Suits,  &  communis 
vicinorum  fuorum  oppreffor ;  upon  Not  guilty  pleaded,  he  was  acquitted  of  the  firft  Part,  but  found 
guilty  of  the  lad,  and  had  Judgment  againft  him,  and  was  fined  200/.  and  upon  a  Writ  of  Error 
in  B.  R.  that  Judgment  was  reverfed,  becaufe  the  Word  BarreBator  was  omitted,  and  the  Word 
OppreJJoY  is  of  incertain  Signification  ;  but  the  Finding  that  he  is  communis  opprejfor  vicinorum,  is 
good  Evidence  to  find  him  guilty  of  Barretry,  therefore  he  was  ordered  to  find  Sureties  for  his 
Good  Behaviour,  and  to  be  indicted  </<?  novo  with  the  Word  BarreBator.  Sid.  282.  "The  King  ver- 
fus Hardwick. 

11.  Upon  an  Indictment  for  Barretry,  the  Evidence  was,  that  one  G.  was  arretted  at  the  Suit 
cf  another  in  an  Action  for  4000  /.  when  in  Truth  he  owed  him  nothing ;  and  coming  before  the 
Lord  Chief  Juftice  to  put  in  Bail,  the  Defendant  folicited  againft  him  :  Sed  per  Curiam,  this  is  not 
Barretry  but  Maintenance  ;  but  where  a  Man  is  arretted  by  another,  not  with  a  Defign  to  recover 
his  Right,  but  to  opprefs  him,  this  is  Barretry  ;  fo  is  Lending  Money  to  promote  and  ftir  up  Suits; 
in  this  Cafe  it  appearing  that  the  Defendant  did  entertain  the  Profecutor  in  his  Houfe,  and  brought 
feveral  Actions  in  his  Name  where  nothing  was  due,  he  was  found  guilty  of  Barretry.  3  Mod.  97. 
Anonymus.  . 

1 2.  Where  the  Defendant  is  indicted  for  Barretry,  he  muft  have  a  Note  of  the  Particulars,  that 
he  may  know  for  what  he  is  charged,  otherwife  they  will  not  proceed  to  Trial.  5  Mod.  1 8.  77;? 
King  verfus  Grove. 

13.  Indiftment  againft  Husband  and  Wife  for  Keeping  a  common  Bawdy-houfe;  it  was  objected, 
that  the  Keeping,  &c.  could  not  be  the  Keeping  of  the  Wife;   but  adjudged,  that  the  Wife  may 

Hob.  95.  be  guilty  of  a  Crime  with  her  Husband;  that  the  Keeping  a  Bawdy-houfe  is  a  common  Nufance, 
andthat  the  Charge  for  fuch  a  Nufance  is  againft  both  ;  that  Keeping  in  this  Cafe  is  not  to  be  un- 
derstood renting  in  Point  of  Property,  but  the  Managing  a  Houfe  in  fuch  a  diforderly  Manner  as  to 
become  a  Nufance.     1  Salk.  384.  The  Qiieen  verfus  Williams. 

14.  Indictment,  for  that  the  Defendant  was  communis  Lena,  ac  male  difpofitas  perfonas  in  domibus 
lupanaribus  convenire,  ejffcortationes  df  fornicationes  committere,  profuo  lucro  proprio  illicite  frocura- 
vrt\  upon  Not  guilty  pleaded,  the  Defendant  was  found  guilty,  and  Judgment  againft  her;  but  it 
was  reverfed  on  a  Writ  of  Error,  becaufe,  tho'  a  Bawdy-houfe  is  indictable,  yet  a  bare  Sollicitation 
of  Chattity  is  not ;  fo  'tis  actionable  to  fay  a  Woman  keeps  a  Bawdy-houfe,  but  'tis  not  for  calling 
her  Whore.     1  Salk.  382.  The  Qiieen  verfus  Peofon. 

■ 

I.  /fcT*WO  were  jointly  indifted  for  Blafphemy  and  convi&ed  ;  it  was  objected,  that  the  Indict- 
X  ment  ought  not  to  be  joint  but  feveral,  becaufe  the  Words  were  fpoken  feverally ;  but 
adjudged,  that  it  being  for  one  and  the  fame  Offence,  a  joint  Indictment  will  lie,  altho'  it  doth 
not  for  feveral  Felonies;  and  the  Words  fhall  be  taken  reddendo  fingula  fingulis,  that  is,  each 
Words  to  each  of  them,  as  they  were  fpoken.     Style  312.  Tawney  verfus  Norwood. 

2.  Information  againft  the  Defendant  for  Blafphemy,  (viz..)  That  Jefus  Chrifi  was  a  Baftard, 
a  Whore-mafter,  that  Religion  is  a  Cheat,  and  that  he  neither  feared  God,  the  Devil,  or  Man  ;  at 
his  Trial  he  acknowledged  the  Speaking  the  Words,  except  Baflard,  and  endeavoured  to  exte- 
nuate them,  alledging,  that  he  meant,  that  Chrifi  was  the  Mafter  of  the  Whore  of  Babylon;  but 
'he  was  found  guilty,  and   had  Sentence  to  fiand  in  the  Pillory  three  Times,  to  pay  1000  Marks, 

and  to  find  Sureties  for  his  Good  Behaviour  during  Life.     1  Vent.  293.  Taylor's  Cafe. 
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1.  'TpWO  were  indicted  for  not  repairing  a  Bridge,  but  the  Indictment  was  quafhed,  becauH. 
JL  it  was  not  alledged,  that  the  Bridge  was  over  the  Water,  or  that  it  was  ruinous  and  de- 
cayed, or  that  the  Defendants  debent  &  folent  reparare  ratione  tcnura,  for  a  Prefcription  cannot 
be  againft  a  common  Perfon  to  repair  a  Bridge,  unlefs  it  hi  ratione  tcnura.  Goldsb.^^6.  Bridges 
verfus  NicboUs. 

2.  The  Defendant  was  indicted  for  not  repairing  a  Bridge  on  fuch  an  Highway,  which  he  ought 
to  repair,  by  Reafon  of  his  Lands  adjoining,  fetting  forth,  that  it  was  fo  ruinous  quod  ligeii  Do- 
ming Regina  per  eum  tranfire  non  poffunt,  and  concluded  ad  nocumentum  eorttm ;  it  was  objected, 
that  this  Indiftment  was  not  good,  becaufe  it  did  not  conclude  ad  nocumentum  omnium  fubditorum, 
for  without  fuch  a  Conclufion  this  might  be  a  private  Way  where  the  Bridge  was,  and  fo  an  Ac- 
tion on  the  Cafe  would  lie  for  the  particular  Perfon  who  was  injured ;  but  adjudged,  that  the 
Words  Ligeii  Dontina  Regina  (hall  be  intended  all  the  Liege  People  of  the  Queen,  which  all  her 
Subjects  ought  to  be,  and  then  ad  nocumentum  eorundem  amounts  ad  commune  nocumentum  jubdito- 
rum.     Mich.  32  Eliz,.  2  Leon.  183. 

3.  Indictment  againft  T.S.  for  that  he  commanded  F.  H.  to  take  up  a  Bridge  in  Via  Regii, 
leading,  &c.  and  againft  F.  H.  for  Taking  up  the  Bridge  at  the  Command  of  the  other;  the  lait 
Indictment  was  held  ill,  becaufe  there  was  no  Place  alledged  where  the  Command  was  given  ;  the 
other  Indictment  was  held  good,  tho'  it  was  not  faid  to  be  a  common  Bridge,  becaufe  that  is  fup- 
plied  by  the  Words  Via  Regia.     4  Leon.  42. 

4.  Information  againft  the  Inhabitants  of  the  County  of  Nottingham,  for  not  repairing  a  Bridge 
upon  the  Trent,  between  Newark  and  Mansfield,  which  Time  out  of  Mind  they  ought,  &c.  Two 
of  the  Inhabitants  in  the  Name  of  themfelves  and  of  the  reft,  plead,  that  the  Lord  Limington  and 
other  Perfons,  Owners  of  Lands  called  Bridglands,  ought  to  repair  ratione  tenure,  and  traverfe, 
that  the  Inhabitants,  &c.  Time  out  of  Mind,  ought,  or  have,  &c.  The  Attorney  General  replied, 
that  the  Inhabitants  ought,  and  traverfed,  that  the  Lord  Limington,  &c.  ought  ;  the  Defendants 
rejoined,  that  the  Lord  Limington,  &c.  ought,  upon  which  they  were  at  Iffue;  and  ex  ajjenfa 
partium,  it  was  tried  at  Bar  by  a  Middlejex  Jury,  and  the  Defendants  were  found  guilty:  Nota, 
The  Defendants  did  not  plead  Not  guilty,  but  that  another  ought  to  repair,  and  this  was  well 
pleaded,  that  here  was  a  Traverfe  upon  a  Traverfe,  and  Iffue  joined  on  the  laft  Traverfe,  and 
the  Defendants  found  guilty  upon  the  Iffue  tendered  on  the  firft  Traverfe,  that  the  Inhabitants 
ought  to  repair ;  and  all  this  by  the  Direction  of  ffate  Ch.  Juft.  2  Lev.  112.  The  King  verfus  In- 
habitants of  Nottingham. 

(G) 

tfoj  2Surglan\ 

1.     A  LL  the  Judges  of  England  met  at  Serjeants-Inn,  and  agreed,  that  if  one  bieaks  a  Panel  Moor 

XX.    of  Glafs  in  a  Dwelling-houfe,  and  draws  out  any  Thing,  with  an  Intent  to  fteal  it,  in  66. 
the  Night-time,  this  is  Burglary,  tho'  he  enters  the  Houfe  in   no  other  Manner ;  fo  likewife  if  P°gC£ 
Thieves  in  the  Night-time  come  to  a  Dwelling-houfe,  and  the  Door  is  opened  by  one  within,  and  4" 
being  open,  one  of  the  Thieves  intending  to  kill  a  Man,  fhoots  off  a  Piftol  loaded  with  Powder 
and  Bullet,  but  miffes  the  Man,  and  breaks  a  Hole  on  the  other  Side  cf  the  Houfe  with  the  Bul- 
let, this  is  not  a  Burglary:  But  where  in  the  Night-time  one  intending  to  kill  another  being  in  the 
Dwelling-houfe,  breaks  a  Hole  in  the  Wall,  and  perceiving  where  the  Perfon  was,  he  fiiot  at  him 
thro'  the  Hole,  but  miffed  him,  this  is  Burglary,  for  'tis  breaking  the  Houfe  in  the  Night-time  to 
commit  Felony,  which  makes  the  Offence  Burglary  :  But  Breaking  the  Wall  with  a  Bullet  is  not 
Breaking  the  Houfe  with  an  Intent  to  commit  Felony.     1  And.  1 14,  302. 

2.  The  Defendant  was  indicted,  for  that  he  felonice  &  Burglariter  f  regit  *  domum  manfionale?n  W.  Jones 
Ed.  Vaughan,  and  from  thence  felonioufly  took  divers  Goods;  upon  Not  guilty  pleaded,  he  was  594- 
found  guilty,  but  prayed  his  Clergy:  But  by  all  the  Judges  of  England  this  was  held  to  be  Bur-      °" 
glary,  for  'tis  not  material  whether  any  Perfon  is  in  the  Houfe,  or  not,  for  if  no  Body  is  within  *  cham- 
'tis  ftill  Domus  manfionalis,  and  the  Breaking  it  in  the  Night,  with  an  Intent  to  commit  Felony,  hers  in  the 
makes  it  Burglary.     1  And.  302.  Evans  verfus  Finch.  Temple. 

3.  The  Indictment  was,  for  that  the  Defendant  Burglariter  fregit  Ecclefiam  in  noile  ad  fpolian£ 
&  depredand'  bona  parochianorum,  &c.  but  he  took  nothing  away;  adjudged  Burglary,  and  the 
Indictment  good.     Pafch.  1  Mar.  Dyer  99. 

4.  Indictment,  for  that  the  Defendant,  about  twelve  of  the  Clock  in  the  Forenoon,  broke  open  Antea  2. 
Mr  Audle/s  Chamber  in  the  Middle  Temple,  and  ftole  from   thence  40  /.     adjudged,   that  the  s-  c- 
Chamber   was  Domus  manfionalis,    and  that  this  was  Burglary  without  Benefit  of  Clergy,  that 

being  taken  away  by  the  Statute  30  Eli~.     Cro.  Car.  340.  Evans  verfus  Fincb. 
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5.  I.  F.  was  indi&ed  by  the  Name  of  /.  F.  of  Aldrington,  alien  ditT  I.  F.  of  Aldrington,  &c, 
Yeoman,  for  that  he  felonice  &  hurglariter  domum,  &c.  fregit;  this  Indi&ment  was  held  ill,  be- 
caufe the  Addition  of  Teoman  came  after  the  Alias  di&us,  when  it  fhould  have  been  added  before; 
and  alfo  becaufe  it  was  not  fet  forth,  that  noB  ant  er  fregit,  &c.  whereupon  the  Party  was  ac- 
quitted.    Mich.  40  Eliz,.  Cro.  Eliz,.  583.  Fujfe's  Cafe.     2  Leon.  183.  Hooper's  Cafe.  S.P. 

6.  Indi&ment  for  Burglary,  fetting  forth,  that  the  Defendant  Burglariter  domum  cujttfdem  Ri- 
chardi  fregit,  leaving  out  the  Surname  of  the  Party;  and  this  being  moved  as  an  Exception  to 
the  Indictment,  it  was  adjudged,  that  the  Indi&ment  was  good.     Moor  466.  Cole's  Cafe. 

1  And.  7.  Refolved  by  all  the  Judges,  Anno  36  Eliz..  that  breaking  a  Dwelling-houfe  in  the  Night" 

"4  305-  time,  with  an  Intent  to  rob  or  kill,  is  Burglary,  tho'  no  Perfon  was  in  the  Houfe;  and  if  a  Man 
Poph.43.  jia(ji  two  Dvvelling-houfes,  and  lives  in  them  by  Turns,  and  a  Thief  breaks  open  that  Houfe  in 
the  Night-time,  wherein  the  Owner  is  not,  but  in  the  other,  this  is  Burglary  ,•  and  the  antienc 
Indi&ments  for  Burglary  were  notlanter  &  felonice,  &c.  without  faying  any  one  was  put  in  Fear., 
as  the  late  Indi&ments  are;  and  the  Reafon  is,  becaufe  by  the  Statute  23  H.  8.  Clergy  is  taken 
from  a  Houfe-breaker,  putting  in  Fear  or  Dread,  the  Owner,  his  Wife,  Children,  or  Servants  then 
bemg  within.     Moor  660. 

2.  Turner  and  his  Wife  and  two  Sons  were  indi&ed  for  Burglary,  and  taking  away  Money  and 
Jewels  to  the  Value  of  2000/.  the  Father  was  found  guilty  of  Burglary,  and  hanged  in  Cheap- 
fide,  and  one  of  his  Sons  was  found  guilty  of  Felony,  and  the  other  acquitted  ;  adjudged,  that 
the  Finding  was  void  as  to  the  Felony,  becaufe  they  cannot  find  one  guilty  of  Burglary,  and  the 
other  of  Felony  upon  the  fame  Indi&ment.     Sid.  171.  The  King  verfus  Tamer  ejr  a)'. 

(H) 

Concerning  fating  m  Cijurcn  o?  CfjurciHaro.   2$u?m'ng  a  $ oufe> 

fee  (Kk)  1. 

4  Leon.    1.  HpHE   Defendant   was  indi&ed  upon  the  Statute  5  E.  6.  for  drawing   his  Dagger  in  the 
49.  S.C  j[     Church  of  B.  againft  W.  R.  but  did  not  fet  forth,  that  it  was  with  an  Intent  to  ftrike  him, 

and  for  that  Reafon  it  was  held  void  in  all,  for  it  cannot  be  an  Oftence  at  Common  Law,  be- 
caufe the  Indi&ment  was  on  the  Statute,  and  therefore  it  fhall  not  be  good  for  an  AfTault.  Pafcb. 
33  Eliz,.  Cni.EHz..  231.  Penhallo's  Cafe. 

2.  Indi&ment  againft  the  Defendant,  for  that  he  infultum  fecit  (upon  B.  G.)  in  Ecclejia  in 
ghorediuh  firad',  and  the  aforefaid  B.  G.  then  and  there  in  the  faid  Church,  did  beat  and  wound 
contra  for  mam  Statuti ;  after  the  Defendant  was  found  guilty,  it  was  obje&ed,  that  this  was  an 
Offence  at  Common  Law,  and  therefore  it  was  ill  to  conclude  the  Indi&ment  contra  formarn  Sta- 
tute for  'tis  not  an  Offence  by  any  Statute,  unlefs  he  ftrike  with  a  Weapon,  or  draw  a  Weapon 
with  Intent  to  ftrike  in  the  Church  ;  and  by  the  fecond  Gaufe  in  the  Statute,  fmiting  and  laying 
'violent  Hands  is  Excommunication  ipfo  facio,  and  for  thefe  Reafons-the  Indi&ment  was  quaflied. 
Co.  C.ir.  334.  Chomley's  Cafe. 

3.  By  the  Statute  5  Ed.  6.  cap.  4.  'tis  Felony  for  any  Man  malitioufly  to  ftrike  another,  or  to 
draw  any  Weapon  with  an  Intent  to  ftrike  another  in  the  Church  or  Church-yard ;  the  Defendant 
was  indi&ed  on  this  Statute,  for  that  he  on  fuch  a  Day  extraxit  gladium  againft  B.  G.  in  the 
Church-yaid,  &  ipfum  percuffn ;  but  he  did  not  fet  forth,  that  extraxit  gladium  ad  per- 
cutiendum ;  'tis  true,  the  Indi&ment  fet  forth,  that  ipfum  percuffn,  but  that  will  not  do,  without 
faying  malitiofe,  which  was  left  out  here.     Trin.  4  Car.  Noy  171. 

(O 
2hmt  Common  $?a?cr  ano  ^caefjins,  ant)  ftelfgtoii.   See  Recvfcwcj. 

1.  fNdi&ment  againft  B.  G.  Curate  of  the  Parifh  of  L.  &c.  for  that  he  fpoke  againft  the  Com- 
1  men  PrayerTSook,  and  that  he  refufed  to  ufe  the  Common  Prayers,  and  to  adminifter  the 
Sacraments  (but  did  not  fay  as  appointed  by  the  Book  of  Common  Prayer),  upon  Not  guilty 
pleaded  by  the  Defendant,  he  was  found  guilty,  and  the  Judge  of  Aflife  gave  Judgment,  that  he 
fhould  be  deprived;  but  upon  a  Motion  in  Arreft  of  Judgment,  it  was  adjudged,  that  the  Indi&- 
ment  was  not  good,  and  that  the  Judgment  was  erroneous;  firft,  as  to  the  Indi&ment,  it  did  not 
appear  by  it,  that  the  Defendant  was  Curate  of  the  Parifh  where  he  refufed  to  ufe  the  Common 
i'rayers  and  adminiiter  the  Sacraments;  and  if  he  was  not  Curate  there,  he  is  not  punifhable  by 
the  Statute ;  then,  as  to  the  Judgment,  tho'  the  Statute  faith  the  Offender  fhall  be  deprived  ipfo 
failo,  yet  the  Temporal  Judges  cannot  give  Judgment  of  Deprivation,  becaufe 'tis  a  fpiritual  A&, 
for  which  Reafons  the  Judgmenr  was  flayed.      Mich.  40  Eliz,.  Goldsb  162. 

2.  The  Defendant  was  ind.cted  upon  the  Stat.  23  Eliz,.  cap.  1.  for  withdrawing  feveral  of  the 
Queen's  Subje&s  from  the  Religion  eilablifhed  in  England,  and  to  promife  Obedie:  ce  t>>  the 
Church  of  Rout: ;  and  for  that  he  himfclf  was  withdrawn  from  the  Obedience  of  the  Queen ;  the 
L'ro'fecutiori  by  this  Indi&ment  was  not  within  a  Year  and  a  Day  after  the  Ufience;  and  there  is  a 
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Provifo  in  the  Act,  that  all  Offences,  &c.  fhall  b;  profecuted  within  the  Ye-.r,  but  ad- 
judged that  mil  ft  be  fuch  Offences  which  concern  the  Supremacy  and  Ca-uies  Ecclefiaftical; 
but  this  Indictment  is  for  an  Offence  not  mentioned  in  the  Provifo.  i  Leon.  238.  Guilford's 
Cafe. 

3.  Indictment  upon  the  Statute  23  Eli±.  of  Recufancy,  in  which  the  Words  of  the  Statute 
non  habeus  aliquant  rationabilem  can/am  were  omitted  ;  but  adjudged,  that  the  Indictment 
was  good,  fo'r  if  he  had  any  reafonable  Caufe  for  not  coming  to  Church,  it  ought  to  be 
fliewed  on  the  other  Side,  and  not  to  be  alledged  in  the  Indictment.  2  Leon.  5.  Dormer's 
Cafe. 

4.  The  Defendant  was  indicted  upon  the  Statute  23  Eliz,.  for  Recufancy,  by  the  Name  of 
William  Siott  of  Soutbwark,  Gent,  and  there  being  a  Verdict  againft  him,  a  Writ  of  Error  was 
brought,  and  the  Error  affigned  was,  that  in  the  Indictment,  he  is  not  named  of  any  Partfi, 
but  of  Soutbwark  generally  ;  and  in  Soutbwark  there  are  many  Parifhes ;  and  fince  by  the  Sta- 
tute the  Penalty  is  to  be  applied  towards  the  Relief  of  the  Poor  of  that  Parifh  where  the  Of- 
fence was  committed,  therefore  it  ought  to  appear  in  what  Parifh  the  Defendant  lived  ;  but  ad- 
judged well,  for  the  Penalty  belongs  to  the  Queen,  and  the  Inhabitants  of  the  Parifh  where 
the  Offence  was  done,  are  to  apply  to  the  Exchequer  for  the  third  Part,  upon  a  Suggeflion, 
that  the  Offence  was  done  in  their  Parifh.     Pajlb.   28  Eliz,.  2   Leon.   167.  Scott's  Cafe. 

5.  Error  to  reverfe  a  Judgment  upon  an  Indictment  before  Juftices  of  the  Peace,  for  thefe 
W'ojds,  The  Religion  now  profeffed  is  a  new  Religion  within  thefe  fifty  Tears;  Praying  ii  but  Pra- 
ting, and  Hearing  Sermons  read,  more  edifying  than  two  Hours  Preaching  ;  he  was  convicted,  and 
fined  ioo  /.  the  Error  affigned  was,  that  it  was  not  an  Offence  punifhable  by  Indictment  before 
juftices  of  Peace,  but  only  before  the  High  Commiffion-Court ;  and  the  Judges  were  of  that  Opi- 
nion,    2  do.  421.  Atwoodts  Cafe. 

6.  Information,  &c.  tarn  quam,  &c.  againft  a  Recufant  for  20  /.  per  Month,  for  net  coming  to 
Church;  the  Defendant  pleaded  feveral  Statutes,  and  among  the  reft,  the  Statute  35  Eliz,.  that  no 
Part  fhould  be  paid  to  the  Informer  5  adjudged,  that  the  Statute  28  Eliz,.  did  not  take  away  the 
Liberty  which  the  Informer  had  by  the  Stature  23  Eliz,.  for  it  was  made  for  the  more  fpeedy  Exe- 
cution of  it,  and  it  doth  not  alter  the  Suit  of  the  Party,  but  of  the  King,  which  by  that  Statute 
is  now  confined  to  the  Courts  at  Weflminfler,  or  to  the  Affiles,  and  leaveth  the  Informer  as  he 
was  before  ;  befides,  it  doth  not  extend  to  Informations,  (as  this  \s)  but  to  Indictments ;  neither 
doth  the  Statute  35  Eliz,.  take  away  the  Action  popular  given  to  the  Informer  by  the  faid  Sta- 
tute 23  Eliz,.  for  before  that  Statute,  if  a  Feme  Covert  had  been  convicted  of  Recufancy  upon  an 
Indictment,  the  Forfeiture  could  not  be  levied  upon  her  Husband,  becaufe  he  was  no  Party  to  the 
Suit;  but  it  was  otherwife  either  in  an  Action  of  Debt,  or  upon  an  Information  ;  fo  that  the  Sta- 
tute 3  5;  Eliz..  was  made  for  the  more  fpeedy  and  effeJtual  Recovery  of  Forfeitures  made  by  mar- 
ried Women.     11  Rep.  58.  Dr.  Fofler's  Cafe. 

7.  Information,  &c.  tarn  quam,  &c.  againft  FJiisband  and  Wife  for  20  /.  per  Month  for  the  Wife  not  2  Roll, 
coming  to  Church ;  upon  Not  guilty  pleaded  by  her,  fhe  was  convicted  ;  it  was  moved  in  Arreft  of  Rep-  90. 
Judgment,  that  an  Information  did  not  lie  againft  Husband  and  Wife,  for  the  Recufancy  of  the 

Wife,  becaufe  the  Statute  7  Jac.  cap.  6.  appoint?,  that  upon  fuch  Conviction  fhe  fhall  be  com- 
mitted, and  if  the  Husband  will  redeem  her,  he  fhall  pay  the  Forfeiture ;  fo  that  this  fub.'equent 
Statute  abrogates  the  former;  but  adjudged  it  did  not,  for  it  only  appoints,  that  where  a  Feme 
Covert  is  convicted,  and  doth  not  conform  within  three  Months  after  fuch  Conviction,  fhe  fhall 
be  committed,  unlefs  the  Husband  will  pay  20  /.  for  every  Month  fhe  fhall  be  out  of  Prifon,  and 
not  conform.     2  Cro.  529.  Parker  verfus  Curfon. 

8.  Error  to  reverfe  a  Judgment  upon  an  Indidment  for  Recufancy  againft  the  Lord  St.  John, 
and  feveral  Errors  were  affigned,  but  all  over-ruled;  efpecially  fince  by  the  Statute  3  fac.  'tis  ex- 
prefly  provided,  that  fuch  Indictments  fhall  not  be  void  or  difcharged  for  Default  in  Form,  until 
after  Conformity  to  the  Church  ;  but  becaufe  the  Word  Capiatur  was  omitted  in  the  Judgment, 
the  Court  held,  that  it  was  an  apparent  Injury  to  the  King;  and  for  that  Reafon  it  was  reverfed. 
Cro.  Car.  361.  The  Marquefs  of  IVinton's  Cafe.     See  Recufancy.  (A)  14.  S.  C. 

9.  Indictment  upon  the  Statute  13  Car.  2.  againft  a  Parfon  for  Preaching,  that  the  Government 
of  the  Church  of  England  is  Popijh,  Superjlitious  and  Will-Worship,  and  who  bath  required  thefe 
Things  at  your  Hands  ;  he  was  found  guilty,  and  it  was  excepted  againft  the  Indictment,  for  that 
it  was  concerning  an  Ecclefiaftical  and  not  a  Civil  Matter,  and  not  tending  to  defame  the  Civil 
Government ;  but  adjudged,  that  the  Civil  and  Ecclefiaftical  Government  are  fo  incorporated, 
that  one  cannot  fubiift  without  the  other,  and  that  both  center  in  the  King;  and  therefore  tofpeak 
againft  the  Church  is  within  the  Intent  as  well  as  the  Words  of  the  Statute  ;  the  Judgment  was, 
that  he  fhould  be  difabled  to  have  any  Office  Ecclefiallica!  or  Civil,  and  fined  500  I,  and  committed 
till  he  paid  it.    Sid.  69.  The  King  verfus  Fetid. 
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(K) 

23efo?e  Cojoncr,   sDf  Constables,  fee  poftea  (T). 

j,  yNquifition  taken  before  B.  G.  coronator  in  Corn  prad',  it  fhould  have  been  de  Coin  prad\  for 
1  every  Coroner  of  a  County  is  a  Coroner  in  every  County  where  he  is,  but  not  of  every 
County  ;  but  adjudged,  it  fhall  be  intended  that  he  is  Coroner  of  the  Ccunty,  and  this  is  proved 
by  the  Writ  De  Coronator e  elegendo ;  which  is  thus,  IT.  Quia  B.G.nuper  unus  Coronator  nojlr'  in 
Com'  tuo  diem   clau/it  extremum,  &c.     4  Rep.  41.  tn  Heydon's,  Cafe. 

2.  The  Coroner  cannot  take  an  lnquifition,  but  it  muft  befuper  vifum  Corporis  ;  therefore  if 
a  Man  is  drowned,  and  cannot  be  found,  the  Coroner  cannot  enquire  of  his  Death;  but  in  fuch 
Cafe  the  lnquifition  ought  to  be  taken  before  the  Juftices  of  the  Peace,  to  entitle  the  King  to  the 
Forfeiture  of  his  Goods.    Hill-  2  Car.  Popb.  200. 

3.  Indictment  for  killing  a  Woman  within  the  Verge;  the  Truth  was,  fhe  was  beaten  within 
the  Verge,  but  fhe  died  out  of  it  ;  in  fuch  Cafe  the  Coroner  of  the  County,  and  the  Coroner  of 
the  Verge,  ought  to  join  in  taking  the  lnquifition_/M/w  vifum  Corporis,  but  here  the  lnquifition 
was  taken  before  the  Coroner  of  the  Verge  only  ;  and  for  that  Reafon  it  was  not  good.  Style  j6. 
The  King  verfus  Savage. 

(L) 

Concerning  Cottages,  gjnroateg  ano  aagabonotf. 

1  Mod.      I.  '  1  \  H  E  Defendant  was  indicted  for  building  a  Cottage  pro  Habitatione,  contrary  to  the  Sta- 
290.  con-  j^     tute  31  Eliz.  cap.  7.  it    was   objected,  that  the  Indictment  did  not  fet   forth,  that  any 

tra.  Ferfon  lived  in  it;  but  it  was  adjudged  good,  for  Building  the  Cottage  is  an  Offence.     2  Buljl.  264. 

'The  King  verfus  Phillips.     1  Mod.  295.  "The  Kmg  verfus  Nevill,  contra. 

2.  The  Defendant  was  indicted  for  erecting  a  Cottage  at  //.and  not  laying  four  Acres  of  Land 

to  it  at  leaft ;  but  did  not  conclude  contra  formam  Statuti,  and  for  that  Reafon  the  Indictmeut  was 

quafhed.     2  Roll.  Rep.  s&.HartiJon's  Cafe. 
2.  Cro.  3.  T.  S.  and  ethers  were  indicted  for  having  Inmates  in  their  Houfes  ;    but  it  was  quaflied,  be- 

377*  caufe  it  was  joint  againft  them  all,  when  there  ought  to  be  feveral  Indictments  againft  each  of  them. 

2  Roll.  Rj.p.  164. 

4.  T.  S.  was  indicted,  for  that  he  being  an  Inhabitant  at  Brentford  in  Middelefex,  fuit  circum- 
ferarius,  Anglice  a  Pedlar,  &  otiofa  &  Vagra  perfona  diverjis  locis  &  temporibus  in  patria  Va- 
ganus,  &  apud  Hackney  &  divtrfa  alia  loca  privata,  &  non  in  mercatis  am  Feriis,  diverfas 
Mercimonias  perfonis  venditioni  expofuit,  mentioning  feveral  fmall  Things  which  he  had  fold,  ejre. 
it  was  objected,  that  this  Indictment  was  ill,  becaufe  it  did  not  fet  forth,  that  the  Defendant  was 
taken  wandring  according  to  the  Words  in  the  Statute  39  Eliz,.  Sed  per  Curiam,  'tis  the  Wan- 
dring,  and  not  his  being  taken  Wandring  which  makes  the  Offence.  2  Roll.  Rep.  172.  The  King 
verfus  Ho  I  ling-worth. 

tfoj  J&eer*ttealitiff. 

1.  ?  I  "!  H  E  Defendant  was  indicted  and  convicted  for  Deer-fiealing  out  of  the  Foreft  of  Rock-- 
£  ingham,znd  the  Exception  to  it  was,  that  the  Fact  was  laid  to  be  in  Fore/la,  &c.  ufitata 
for  keeking  Deer,  and  that  the  Defendant  killed  a  Deer  without  the  Confent  of  the  Keeper ;  which 
may  be  very  true,  and  yet  he  might  have  the  Confent  of  the  Ranger  ;  befides,  the  Word  ufitata 
imports,  that  it  might  be  ufed  long  fince  for  keeping  Deer  ;  but  adjudged,  that  the  Leave  of  the 
Ranger  is  the  Leave  of  the  Keeper,  and  that  Ufitata  implies  the  prefent  Time  as  well  as  paft.  1 
Salk.  377.  The  Queen  verfus  Smith.     Farr.  77.  S.  C. 

2.  The  Defendant  was  convicted  upon  the  Statute  13  Car.  2.  cap.  10.  for  Deer-ftealing  :  The 
Memorandum  was,  that  upon  the  23d  of  September,  ejre.  Hall  came  before  three  Juftices  of  the 
Peace,  and  informed,  that  the  Defendant  with  Grey-Hounds  chafed,  &c.  and  that  then  Hall  and 
Marjball  made  Oath  of  the  Truth  if  the  Premijfes,  and  that  upon  the  fa  id  Oath  the  Defendant  Pullen 
was  convicted;  Ideo  confidtratum  eft,  that  he  forfeit  20/.  one  Half  to  the  Informer,  and  the  o- 
ther  to  the  Owner  of  the  Park,  fecundum  formam  Statuti  ;  in  this  Cafe  it  was  adjudged,  that 
making  Oath  generally  de  veruate  pramiflbrunt,  without  fetting  forth  the  Special  Matter,  was 
well  enough  ;  that  the  Judgment  for  diftributing  the  20 /.  was  likewife  good,  tho' the  Statute 
gives  it  after  Execution  ;  that  the  Time  of  the  Offence,  and  alfo  of  the  Conviction,  muft  be  fet 
forth,  becaufe  the  Profecution  muft  be  within  fix  Months  after  the  Offence  committed  ;  there- 
upon the  Conviction  was  affirmed  ;  upon  which  a  Fieri  facias  againft  the  Goods  is  a  proper  Exe- 
cution, and  in  Default  thereof  a  Capias  ad  fatisfaciend'  againft  the  Perfon  of  the  Deer-ftealer,  and 
zFi.fi.  was  awarded  accordingly.     1  Salk.  3<5$>.  The  Queen  verfus  Pullen. 

3.  The  Defendant  was  convicted  for  Deer-ftealing  one  the  Statute  3  &  4  Will.  3.  cap.  10.  by 
one  Juftice  of  Peace,  who  came  into  a  Glover's  Shop,  and  feeing  a  Deer-Skin  there,  asked  him 
how  he  came  by  it  ;  the  Glover  replied,  he  bought  it  of  IV.  R.  who  not  giving  an  Account  how 
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he  came  by  it,  was  convicted  ;  and  adjudged,  that  the  Juftice  might  enter  and  convict  the  Per- 
fon  who  fold  it ;  for  the  Statute  might  be'eafily  eluded,  if  the  Deer-ftealer  fhould  difcharge  him- 
felfbyaSale.     1  Salk.  383.  The  Qjieen  verfus  Jennings. 

4.  Upon  a  Certiorari  on  a  Conviction  for  Deer-ftealing,  it  wis  objected,  that  it  appeared  to 
be  a  Tear  after  the  Day  of  the  Information  ;  but  adjudged  well  enough,  becaufe  'tis  not  from 
the  Conviction,  but  from  the  Information,  that  the  Time  is  to  be  computed ;  for  if  the  Informa- 
tion is  in  due  Time,  the  Conviction  may  be  at  any  Time  afterwards  ;  then  ic  was  objected,  that 
the  Party  was  not fitmmoned  ;  but  that  was  difallowed,  becaufe  the  Defendant  appeared,  which 
cures  the  want  of  Summons ;  laftly,  it  was  objected,  that  by  the  Conviction  there  was  no  Diftri- 
bution  of  the  Penalty,  viz,.  10  /.  to  the  Party  grieved,  10  /.  to  the  Poor,  &c.  and  10  /.  to  the  In- 
former ;  it  was  only  couviElus  eft  &  forisfaciet  30  /.  but  adjudged,  that  the  Judgment  in  fuch 
Cafes  feldom  makes  a  Diftribution  ,•  'tis  enough  to  fay,  that  convitlus  eft  &  forisfaciet,  &c.juxta 
formatn  Statut'.     x  Salk.  381.     The  Qjieen  verfus  Barrett. 

5.  Exceptions  were  taken  to  a  Conviction  on  the  Statute  3^4  Will.  cap.  10.  for  Deer-fteal-  5  Mod. 
ing,  in  which  the  Courtis  to  fee,  that  the  Fad:  is  an  Offence  within  the  Act;  refolved,  that  the  446. 
Fad  need  not  be  laid  contra  pacem,  for  in  thefe  Summary  Proceedings,  fo  much  Formality  is  not 
required:  That  inter  fuch  a  Day  and  fuch  a  Day  he  killed  three  Deer,  is  fufficient;  for  if  a  cer- 
tain Day  had    been  alledged,   the  Informer  is  not  tied  to  that  Day,  but  he  is  confined   to  give 
Evidence  of  killing  within  thofe  Days,  fo   that   'tis  more  certain  and  better   for  the  Defendant ; 

'tis  true,  'tis  otherwife  in  Informations  at  Common  Law,  becaufe  every  diftinct  Offence  creates 
a  new  Penalty  ;  but  in  TrefpalTes,  a  Fact  may  be  laid  diverjis  diebus  &  vicibus,  between  fuch  a 
Day  and  fuch  a  Day,  becaufe  'tis  not  a  new  Action,  but  in  Aggravation  of  Damages  •  that  an 
unlawful  Killing  is  fufficient,  without  (hewing  how,  or  fetting  forth  any  Hunting ;  that  Ideo  con- 
Jideratum  eft  quod  convitlus  eft,  is  fufficient,  without  faying,  Quod  forisfaciet,  becaufe  that  is  the 
Confequence  of  the  Conviction ;  that  if  the  Owner  of  the  Park  died  before  Execution,  and  af- 
ter the  Conviction  is  affirmed,  his  Executors,  (upon  affidavit  made)  fhall  have  a  Levari  facias ; 
and  fo  may  the  Church-wardens,  without  Suggeftion  or  Scire  facias  ;  and  io  may  the  King.  1 
Salk.  378.  The  King  verfus  Chandler. 

6.  On  a  Conviction  affirmed  in  B.  R.  a  Levari  facias  was  awarded  to  the  Sheriff,  who  levied 
and  fold  the  Goods  ;  and  adjudged  well  enough,  for  the  Record  cannot  be  fent  back  to  the  Ju- 
itices ;  and  as  the  Court  have  Power  to  affirm  the  Conviction,  by  Confequence  they  have  Power 
to  award  Execution,  which  muft  be  to  the  Sheriff",  and  not  to  the  Conftable,  becaufe  the  one, 
and  not  the  other,  is  the  proper  Officer  to  the  Court  ;  and  it  muft  be  by  Levari  facias,  for  the 
Words  of  the  Statute  are,  that  the  Offender  fhall  forfeit  40  /.  to  be  levied  ly  Diftrefs  ;  and  where 
ever  the  Law  gives  a  Diftrefs  for  a  Publick  Benefit,  the  Officer  may  fell.  1  Salk.  379.  The  lung 
verfus  Speed. 

7.  W)  R.  was  convicted  for  Deer-ftealing,  and  a  Warrant  was  directed  to  the  Defendant,  to 
levy  the  Forfeiture  by  Diftrefs,  by  Virtue  whereof  he  diftrained  the  Cattle  of  W.  R.  and  fold  them 
to  IV.  W.  but  before  he  paid  the  Money  to  the  Profecutor,  he  was  informed,  that  the  Act  of  Par- 
liament would  not  juftify  him  in  jelling  the  Cattle;  thereupon  he  reftored  the  Money  to  W.  W. 
and  the  Cattle  to  W.  R.  and  now  the  Profecutor  moved  for  a  Mandamus,  to  compel  him  to  pay 
the  Money  to  him  ;  but  it  was  denied,  tho'  it  was  infifted  for  him,  that  he  could  not  charge  the 
Defendant  in  an  Action-,  without  giving  the  Warrant  in  Evidence,  which  he  could  not  do,  be- 
caufe it  was  in  the  Cuftody  of  the  Defendant  :  It  was  held  in  this  Cafe,  by  the  Court,  that  a  Co- 
py of  the  Warrant  was  good  Evidence  ;  that  thefe  Words  in  the  Statute,  (viz.)  To  be  levied  by 
Diftrefs,  muft  be  underitood  by  Diftrefs  and  Sale,  &c.  that  tho'  a  Certiorari  was  brought  after 
the  Warrant  iftued  forth,  and  thereby  the  Record  removed  into  B.  R.  yet  that  could  not  hinder 
the  Execution  of  it  ;  that  if  the  Warrant  was  not  made  returnable,  the  Officer  need  not  return  it ; 
that  if 'tis  made  returnable  before  the  Juftices,  tho''  the  Record  of  Conviction  is  removed  by  Cer- 
tiorari, yet  they  may  call  the  Conftable  to  an  Account  upon  the  *  Warrant  ;  that  if  before  the  *  Sefflons 
Certiorari  comes,  Execution  is  done  in  Part,  the  Office  may  go  on.  Mod.  Cafes  83.  Morley  verfus  fay  fm 
Stacker.  bimform 

returning 
it. 

(  M  ) 

Sifter  £>cmtfe  of  tfcc  fttng. 

1.  T)Efore  the  Statute  1  Ed.  6.  if  a  Man  had  been  indicted  and  convicted  of  any  Treafon,  Mur- 
JL)  der,  or  any  Felony  whatfoever,  and  the  King  had  died  before  Judgment;  in  fuch  Cafe  no 
Judgment  could  be  given  at  all,  becaufe  it  was  at  the  Suit  of  the  King,  and  the  Authority  of  thofe 
Judges  who  fhould  give  thejudgment,  was  determined  by  his  Demife ;  but  now  by  that  Statutejudg- 
ment  may  be  given  in  the  Time  of  another  King,  which  could  not  be  done  before.  7  Rep.  29.  in 
Cafe  of  a  Difiontinuance  of  Procefs,  and  3  &  4  Maria,  Dyer,  Smith's  Cafe,  and  t  &  1  Eliz.  Pal- 
mer's Cafe,  S.  P. 
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(N) 

tfOJ   CjttOJttOiT. 

I,  »  |1HE  Mayor  of  Lynn  was  indicted  for  Extortion,  for  that  he  received  24  x.  of  B.  G.  to 
I  to  give  Judgment  for  him  in  an  Action  depending  before  him  in  contemptum  Doming 
Regina,  &  contra  formatn  Statuti  ;  it  was  objected,  that  there  was  no  Statute  to  punifh  a  Judge 
in  fuch  Cafe,  and  that  fatis  eft  poena  Judici  quod  Deum  habet  uitorem ;  but  adjudged,  that  if  the 
Indictment  had  been  contra  pacem  inftead  of  contra  formatn  Statuti,  it  had  been  good.  1  Leon. 
25)5.  Mayor  of  Lynn  $  Cafe. 

2.  The  Clerks  of  the  Markets  took  a  Penny  only  for  viewing  the  Meafures,  without  any  Fault 
found  in  them,  and  without  Sealing  them ;  but  if  they  fealed  them,  then  they  took  2  d.  for  every 
Meafure  or  Veffel ;  adjudged  by  all  the  Judges  at  Serjeants-Inn,  that  this  was  Extortion.  Moor 
523. 

3.  A  Bailiff  was  indicted,  for  that  he  took  colore  officii  extarfive  of  the  Profecutor  20  s.  to 
VV.  Jones  which  he  pleaded,  and  was  convi&ed  on  the  fame  Day  ;  and  upon  Error  brought,  the  Judgment 
378.          was  reverfed,  for  the  Seffions  cannot  try  and  determine  Offences  in  one  and  the  fame  Seilions,   in 

which  the  Offenders  are  indicted,  and  have  pleaded  ;  now  the  Judgment  in  this  Cafe  was,  that 
he  fhould  be  committed,  and  pay  a  Fine  of  40/.  to  the  King,  and  treble  Damages  to  the  Party 
grieved  ;  and  upon  a  Writ  of  Error  brought,  this  was  adjudged  erroneous ;  for  tho'  fuch  Damages 
might  be  afleffed  by  Virtue  of  the  Statute  23  H  6.  yet  it  muft  not  be  done  by  the  Court  till  the 
Jury  have  found  the  fingle  Damages,  and  then  the  Court  may  treble  them.  Hill.  1 1  Car.  Cro.Car. 
438,  448.  Bumfted's  Cafe.     W.  'Jones  378.  S.C.  by  the  Name  of  the  King  verfus  Lamferne. 

4.  Error  to  reverie  a  Judgment  upon  an  Information  for  Extortion,  at  the  Ailifes  in  Oxford ; 
for  that  the  Defendant  being  a  Taylor,  took  more  Money  with  an  Apprentice  than  he  ought ; 
the  Error  affigned  was,  that  Juftices  of  Affife  have  no  Power  to  determine  Offences  of  this  Na- 
ture ;  but  adjudged,  that  as  Jullices  of  Oyer  and  Terminer  they  have  Authority,  &c.  the  Judg- 
ment was  Ideo  Conjideratum  eft,  leaving  out  per  Curiam ;  and  for  that  Reafon  it  was  reverfed. 
Style  430.  Richardjon's  Cafe. 

t>  -V  5"  ^he  Defendant  being  a  Clerk  of  the  Chancellor  of  a  Bifhop,  was  indicted  for  taking  ior. 
qualbed*'  extorfive,  for  writing  Letters  of  Adminiftration  contra  formam  Statuti,  &c.  *  By  which  'tis  en- 
for  that  it  acted,  that  if  the  Goods  are  under  the  Value  of  j  /.  nothing  Jhall  be  taken  ;  if&bove  that  Value, 
was  fer-  and  under  40  /.  then  is.  6  d.  but  if  above  40  /.  'tis  cafus  omijfus  out  of  the  Statute  ;  now  it  was 
vus  five  moved  to  quafh  this  Indictment,  becaufe  it  did  not  fet  forth,  that  the  Goods  were  under  or  over 
cpu  a-  ^  Value  of  40  /.  for  if  over  the  Value,  then  'tis  not  punifhable  in  a  Temporal  Court,  becaufe 
Chancellor.  tne  Adminiftration  is  an  Ecclefiaftical  Caufe;  adjudged,  that  this  Indictment  was  ill,  beraufe  it  did 
*  21  H.  S.  not  fet  forth  the  Value  of  the  Goods  ;  but  if  it  had  been  framed  upon  the  Common  Law,  and 
not  upon  the  Statute,  it  had  been  otherwife.     Palm.  318.  Smithe's  Cafe. 

6.  The  Defendant,  who  was  Bailiff  of  the  Hundred  of  Sparkford  in  Com*  S.  was  indicted  for 
Extortion,  for  that  colore  Ojftiii  he  took  50  s.  &c  upon  Not  guilty  pleaded,  he  was  found  guilty, 
and  the  Indictment  being  removed  into  B.  R.  it  was  infifted,  that  it  was  ill,  becaufe  it  did  not 
mention  for  what  Caufe  he  took  this  50  s.  for  that  is  iffuable  ;  but  adjudged  well  enough,  becaufe 
'tis  faid  colore  Officii,  and  probably  he  might  demand  it  as  Bailiff  of  the  Hundred  ;  but  it  might 
have  been  ill  upon  a  Demurrer.  Sid.c)i.  Toe  King  verfus  Cover. 
S"d  a.*?.  7'  fnf°rrnatlotl  againft  an  Attorney  for  Extortion  contra  formam  Statuti  ;  it  was  moved  in  Ar- 
3  reft  of  Judgment,  that  Attornies  are  not  within  any  of  the  Statutes  of  Extortion  ;  but  adjudged, 
that  they  are  within  the  Statute  3  Jac.  cap.  7.  and  the  Ch.  Juft.  Keyling  held,  they  were  within 
all  the  Statutes  j  but  this  Information  was  quafhed,  becaufe  it  fet  forth,  that  Troy  being  an  At- 
torney of  the  C.  B.  did  at  M.  caufe  one  Collop  to  be  impleaded  for  9  s.  at  the  Suit  of  D.  S.  ad 
grave  damnum  of  the  faid  Col/op,  but  did  not  fet  forth  in  what  Court  he  caufed  him  to  be  iiTC- 
pleaded.     1  Mod.  5.   Troy's  Cafe. 

(P) 

1.  TNdictment  for  Forgery  upon  the  Statute  5  Eliz,.  taken  before  W.  N.  and  R.  B.  Juftices  o( 
|l  Peace,  necmn  ad  diverfas  felonias,  &c.  audien£  &  terminand'  afftgnat'  ;  adjudged,  that 
they  had  not  Power  to  take  this  Indictment;  for  the  Statute  which  directs,  that  Offences  fhall  be 
enquired,  &c.  before  Juftices  of  Affife,  or  Juftices  of  Oyer  and  Terminer,  intend  thofe  who  have 
a  general  Commiffion,  and  not  thofe  who  have  only  a  Special  Commiffion.  Mich.  40  Eliz,.  Cro. 
Eliz,.  601.  IVilfons  Cafe. 

2.  Information  againft   B.  G.  fetting  forth,   that  he  had  forged  i  Leafe  of  feveral  [  ands,  Parcel 

of  the  Poffeffions  of  Ser borne,  in  the  Name  of  Sir  Walter  Rawleigh,  naming  the  Lands,  and  amongft 

the  reft  Long-Mere,  and  in  the  Lezk  there  were  no  Lands  called  Long-mere,  but  all  the  reft  were 

there  ;  upon  Not  guilty  pleaded,  the  Defendant  was  acquitted,  becaufe  he  could  not  be  guilty 
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of  Forging  the  Leafe  fet  forth  in  the  Information,  for  that  was  a  Leafe  of  Lands  called  Long-meret 
end  the  Leafe  pretended  to  be  forged,  was  another  Leafe,  in  which  no  fuch  Lands  were  contained. 
Hob.  272.  Meyer's  Cafe.     2  Cro.  272.  S.  C. 

3.  Blake  put  his  Son  Apprentice  to  Allen,  and  entered  into  a  Bond  of  the  Penalty  of  100  /.  to 
Allen  for  his  Good  Behaviour,  during  the  Apprentice  (hip  ;  afterwards  the  Matter  Limfelf  rafef  out 
the  Word  Libris  in  the  Bond,  and  put  in  Marcts;  adjudged  in  the  Star-Chamber,  that  this  was 
not  Forgery,  becaufe  the  Mailer  had  injured  no  Body  but  himfelf  in  diminifhing  the  Sum.  Moor 
619.  Blake  verbis  Allen. 

4.  Indictment  for  Felony,  being  for  a  fecond  Forgery,  after  a  Conviction  for  another  Forgery, 
on  the  Statute  5  Eliz,.  for  Writings  concerning  Lands,  Uc.  the  Defendant  had  a  Copy  of  his  In- 
dictment, and  being  convided,  had  Sentence  to  be  perpetually  imprifoned  ;  now,  in  fuch  Cafe  he 
is  not  bailable  by  any  other  Court ;  adjudged  alfo,  that  there  are  no  AccefJTaries  in  Forgery.  Moor 
666.  Booths  Cafe. 

5.  Indictment  for  forging  and  publifhing  Letters  of  Credence  to  colled  Money  ;  the  Defendant 
was  convicted  upon  his  own  Confeffion,  and  fined  160/.  &  quod  capiatur;  it  was  objected,  that 
it  doth  not  appear  in  the  Indidment,  that  he  received  any  Money  on  the  counterfeit  Letters ;  but 
adjudged,  that  the  Indidment  was  good,  for  the  Subftance  of  the  Offence  was  Forging  and  Pub- 
lishing, &c.  and  not  the  Colleding,  &c.  and  tho'  it  was  not  faid,  that  he  falfo  contrafecit,  yet 
the  Word  contrafecit  neceffarily  implies  falfo.     Style  12.  Savage's  Cafe. 

6.  Information  for  a  Forgery  againfl:  an  Attorney,  fetting  forth,  that  he  had  framed  a  Writing 
in  Form  of  a  Releafe  at  Sherbourn,  and  that  he  publijbed  and  gave  it  in  Evidence  at  Dorchefler, 
and  the  Venue  came  from  Dorchefter,  and  this  was  held  to  be  Mif-trial,  tho'  it  was  infilled,  that 
the  Publijbiug,  and  not  the  Framing,  was  the  Crime;  and  it  being  in  an  Information,  it  was  not 
aided  by  the  Statute  21  Jac.  or  by  any  other  Statute.     1  Vent.  17,  ".5.  Perry's  Cafe. 

7.  Error  to  reverfe  a  Judgment  in  an  Indidment  (or  Forgery,  upon  the  Statute  5  Eliz,.  cap.  4. 
for  that  the  Defendant  fubdole  &  fcienter  &  falfo  fabricavit  quoddam  falfum  fa&um  &  fcriptum 
indentatum,  &c.  there  were  feveral  Exceptions  to  the  Indidment,  but  no  Judgment  given.  1 
Vent.  23.  "The  King  verfus  King. 

8.  Three  Defendants  were  indided  for  forging  and  malitious  contriving  and  confpiring  an  Entry 
of  a  Marriage  in  the  Regifter  of  Eafl  Greenwich,  between  Sir  Robert  Dudley  and  Frances  Vivafor, 
one  of  the  Maids  of  Honour  to  Queen  Elizabeth,  and  this  was  in  Order  to  impeach  the  Title  of 
Dower  of  the  true  Wife  of  the  faid  Sir  Rob.rt  Dudley,  and  to  deprive  his  Daughters  of  their  In- 
heritance; one  of  the  Defendants,  viz,.  Charles  Dudley  was  found  guilty,  and  Sir  'James  Crofts 
and  Richard  Mafters  were  found  Not  guilty;  and  it  was  objeded  in  Arrelt  of  Judgment,  that  one 
could  not  be  guilty  of  a  Confpiracy  :  But  adjudged,  that  this  Indidment  was  good  without  the 
Confpiracy,  and  that  was  only  an  Inducement  to  the  Fad  ;  that  this  Regifier-Book  is  Evidence  at 
Law,  and  the  Falfifying  it  is  punifhable  ;  the  Defendant  was 'fined  200  Marks,  and  Sir 'James 
Crvfti's  Name  was  rafed  out  of  the  Record.     2  Sid.  71.  Dudley's  Cafe. 

p.  The  Defendant  was  indided,  for  that  he  fabricavit,  vel  fal/ricari  caufavit  a  Bill  of  Loading;  5  Mod, 
and  upon  a  Demurrer  to  this  Indidment  it  was  held  ill,  becaufe  it  ought  to  be  certain  and  poll-  H7- 
tive.     1  Salk.  342.  'the King  verfus  Stokve.     For  in  an  Indidment  or  Information,  the  Fad  mull  \  Cro* 
not  be  laid  in  the  Disjundive.  Sid  isa 

10.  Upon  a  Demurrer  to  an  Indidment  for  Forgery,  the  Caption  was,  that  per  Saa -amentum 
of  the  Jury,  &c.  oner  at'  exifientes  prafntat  exiftit,  that  the  Defendant  falfo  fabricavit  &  con- 
trafecit quoddam  fcriptum  obligatorium;  it  was  objeded  againlt  the  Caption,  that  triat'  jurat'  & 
onerac'  exifientes  was  Nonfenfe,  beeaufe  there  was  no  Verb  to  thefe  nominative  Cafes ;  and  a 
Judgment  had  been  reveifed  upon  a  Writ  of  Error  for  Want  of  a  nominative  Cafe  to  a  Verb ; 
but  adjudged,  that  this  Indidment  is  to  be  confidered  as  if  it  was  for  High  Treafon;  and  if  lb,  'tis 
good  notwithstanding  the  Caption,  for  that  did  not  make  any  Incertainty  in  the  Charge  ;  then  it 
was  objeded,  that  the  Crime  for  which  the  Defendant  was  charged  was  the  Forging  falfly,  where- 
as it  could  be  no  Crime,  if  not  truly  forged  ;  but  if  it  was  truly  forged,  it  could  not  be  fcriptum 
obligatorium,  becaufe  a  forged  Writing  is  not  obligatory,  therefore  it  fhould  be  fcriptum  purport- 
ing a  Writing  obligatory:  But  adjudged,  that  to  fay  falfo  fabricavit  is,  that  he  being  a  falfe  Man, 
did  forge,  or  that  the  Thing  forged  was  faife  ;  and  as  to  fcriptum  obligatorium,  the  Writing  is  not 
binding  in  Reality,  but  only  in  Shew  and  Appearance,  fo  that  'tis  an  Obligation,  tho'  a  falfe  one. 
1  Salk.  342.  'The  Qjieen  verfus  King. 

11.  Indidment  for  forging  a  Deed  of  Affignment  of  a  Leafe,  with  the  Mark  of  one  Goddard, 
the  pretended  Affignor,  cujus  tenor  fe quit ur,  &c.  but  did  not  fet  forth  the  Mark  of  Goddard  made 
to  this  Affignment ;  and  it  was,  that  without  it  this  was  no  Forgery;  but  the  Objedion  was  dif- 
allowed.     1  Salk.  342.  The  Queen  verfus  Smith. 

1  2.  Information,  &c.  fetting  forth,  that  whereas  on  fuch  a  Day,  &c.  Three  or  more  Commii- 
fioners  of  the  Treafury  caufed  Exchequer-Bills  to  be  iffued  ad  receptum  Scaccani,  according  to  the 
Form  of  the  Statute,  &c.  and  that  Knight  the  Defendant  exi  fieri  nuper  receptor  general! s,  &c.  did 
fraudulently  and  falfly  indorfe  twenty  Bills  at  the  Cuftom-houfe,  as  if  they  had  been  received  for 
Cuftoms,  and  paid  them  into  the  Exchequer,  at  if  they  had  been  truly  indorfed  in  deceptionem,  (jc. 
of  the  King;  upon  Not  guilty  pleaded,  the  Defendant  was  convided,  but  Judgment  was  arretted, 
becaufe  nuper  receptor  did  not  import  that  he  was  the  King's  Officer  at  the  Time  of  the  Indorfing, 
but  rather  the  contrary,  and  if  fo,  then  he  is  a  private  Perfon,  and  by  Confequence  this  Indorfe- 
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Noy  99.  ment  was  not  criminal,  becaufe  it  hurt  no  Body  but  himfelf ;  befides,  the  Word  Indorfe  is  not  fuf- 
ficient,  for  that  imports  a  Writing  on  the  Backfide  of  a  Thing,  but  not  putting  his  Name  to  it; 
it  fhould  have  been,  that  the  Defendant  put  fuch  a  Perfon's  Name  on  the  Back  of  the  Bill,  ubi 
r  ever  a,  there  was  no  fuch  Perfon,  or  not  ordered  to  put  his  Name;  then  the  Words  Quafi recepta 
ejjent  pro  Cujiutms,  import  only  an  argumentative  Crime,  when  all  criminal  Charges  ought  to  be 
very  certain  ;  'tis  true,  the  Information  is,  that  falfo  indorjavit  nzdeceptionem  Regis, and  'tis  fo  found 
by  the  Jury  ;  but  a  Fad  cannot  be  made  criminal  by  an  Adverb  of  Aggravation,  and  ,the  Words 
In  deceptionem,  &c.  are  only  Matter  of  Conclufion ;  here  is  no  exprefs  Charge,  for  'tis  not  fuffi- 
cient  to  fay,  that  the  King  was  cheated,  but  he  muft  {hew  how  ;  and  laftly,  it  fhould  have  been, 
that  the  Defendant  made  "a  falfe  Indorfement  contineri ',  &c.  for  tho'  here  is  a  Falilty,  yet  nothing 
is  charged  which  is  criminal.     1  Salk.  375.  The  King  verfus  Knight. 

13.  Indictment  was  found  at  Seffions  for  forging  a  Letter  in  the  Name  of  W.  R.  which  being 
removed  by  Certiorari  into  B.  R.  it  was  quafhed,  for  that  an  Indictment  of  Forgery  would  not  lie 
before  Juftices  of  Peace,  becaufe  their  Power  being  created  by  Ad  of  Parliament,  they  have  no 
Authority  but  what  is  given  thereby;  and  the  general  Words  of  their  Commiffion  De  omnibus 
aliis  tranjgreffionibus  &  malefaslis  qttibufiunq;  extend  only  to  fuch  Crimes  as  they  have  Power 
to  examine  by  the  feveral  Statutes  which  created  or  enlarged  their  Jurifdidion.  1  Salk.  406.  Tte 
Queen  verfus  Tarrington. 

(a) 

1.  TNdidment  upon  the  Statute  23  Eliz.  cap.  10.  for  taking  Partridges,  it  was  laid  to  be  cum 
_i   Retiis;  and  it  was  objeded,   that  there  was  no  fuch  Word,  for  it  ought  to  be  cum  Retis, 
and  for  that  Reafon  it  was  held  ill.     3  Bulfl.  1 78.  The  King  verfus  Rivett. 

abOUt  $Hg^fc>at%    See  (W)  per  totum. 

I.  r^Erjeant  Hoskyns  was  indided  for  not  repairing  the  Highways  in  St.  John's  Street,  ante  Te- 
O  nementa  fua  ;  it  was  quafhed,  becaufe  it  did  not  fet  forth  how  he  became  chargeable  to  re- 
pair, nor  that   he  was  feiied  of  any  Houfe  there,  or  that  he  lived  there.     Goldsb.  400.  Serjeant 
Hoskyns's  Cafe. 

1.  Information  for  Stopping  a  Highway,  fetting  forth,  that  Time  out  of  Mind  there  was  a  com- 
mon Highway,  &c.  The  Defendant  confefled  there  was  fuch  a  Way,  but  fays,  that  it  was  fo  foul 
and  drowned  with  Water,  that  People  could  not  pafs,  and  that  he  being  feifed  of  a  Clofe  ad- 
joining, did,  for  their  Profit  and  Eafe,  lay  out  another  Way  more  commodious  for  PafTengers;  and 
that  before  he  laid  it  out,  he  brought  a  Writ  of  Ad  quod  damnum,  to  enquire  whether  it  was  to 
the  Damage  of  the  People,  &c.  and  it  was  found,  that  it  was  not  any  Damage,  &c.  this  was  held 
an  ill  Plea,  both  as  to  the  Matter  and  Form  of  it,  becaufe  it  did  not  appear  by  what  Authority  the 
Defendant  made  this  new  Way,  for  the  Writ  Ad  quod  damnum,  and  the  Inquifition  upon  it,  will 
not  excufe  him,  becaufe  it  doth  not  appear  that  he  had  any  Licenfe  from  the  King  to  bring  that 
Writ,  fo  that  the  Laying  out  this  new  Way  is  only  at  hisPleafure,  and  the  Subject  hath  no  Inte- 
reft  in  it,  for  he  may  flop  it  again  when  he  will.     Cro.  Car.  193.  'The  King  verfus  Ward. 

3.  Indidment  againft  the  Defendant,  for  that  he  apud  K-  with  a  Brick-Wall,  (topped  up  the 
King's  Highway  leading  from  London  to  K.  this  was  adjudged  ill,  becaufe  the  Stopping  is  alledged 
to  be  at  K.  and  the  Way  is  from  London  to  K.  fo  that  K.  is  excluded  ;  then  he  was  indidted  a- 
gain,  and  the  Stopping  was  alledged  to  be  in  aha  Via  Regia  in  K.  but  did  not  fay  leading  from 
fuch  a  Town  to  fuch  a  Town,  nor  any  Boundaries;  adjudged,  that  it  need  not,  where  the  Stop- 
ping is  alledged  to  be  in  a  Highway,  but  it  muft  where  the  Stopping  is  in  a  common  Way.  Trin. 
2  Car.  Latch  183.  Halfy's  Cafe. 

4.  Indidment  againft  the  Inhabitants  of  Mile-End  in  the  Parifli  of  S.  for  not  repairing  a  High- 
way ;  it  was  objeded,  that  Mile-End  was  but  an  Hamlet  in  the  Parifh,  and  that  fuch  an  Hamlet 
cannot  be  charged  to  repair  an  Highway,  unlefs  by  Prefcription,  becaufe  of  common  Right  the 
whole  Parifh  is  liable,  and  fo  it  was  adjudged.     Style  163.  Mich.  1649. 

5.  Indidment  for  not  repairing  the  Highways  was  quafhed,  for  that  it  fet  forth,  that  the  Defen- 
dant ought  to  repair  it,  by  Reafon  of  his  'Tenements,  which  is  very  incertain;  it  fhould  have  been 
either  ratione  tenura  of  his  Tenements,  or  that  he  and  all  thofe  whole  Eftate  he  had  in  the  Tene- 
ments, have  ufed  to  repair.    Style  400.  Hid.  1653. 
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(R) 
afcotit  ginfttolfing  ana  tf  ojcffafling.    Sec  giiigroffmg  per  totum. 

1.     A  N  Information  againft  the  Defendant,  upon  the  Statute   5  Ed.  6.  cap  14   for  en°roffing 
J\.  diverfos  Cumulos  grant,    it  ought   to   have  been  fo  many  Bufhels  or  Quarcers;    but   the 
Word  Cumulus  is  fo  incertain,  that  the  Information  was  held  ill.     1  Bulft.  317.  The  King  ve.fus 
Whicher. 

z.  The  Defendant  was  indifted  and  convicted  by  the  Name  of  T.  Davis,  Fishmonger,  for  Buy- 
ing and  Engroffmg  feveral  Salmons,  which  he  held  and  fold  at  an  unreafonable  Price  ;   it  was  ob- 
jected, that  by  the  Statute  *  5  Ed.  6.  cap.  14.  Fifhmongers  are  excepted,  and  that  th  y  may  buy  *      T 
and  fell  at  Pleafure :  Sed  per  Coke,  they  are  punifhable  for  ingroffing  Fifli  going  to  Maiket.    1  Roll.  T 
Rep.  11.  "the  King  verfus  Davis.  '  J°"" 

The  King  verfus  Salmo  ..  S.  P. 

3.  The  Defendant  was  indifted  upon  the  Statute  5  Ed.  6.  for  Foreftalling;  the  Indiftment  ft* 
forth,  that  he  met  with  T.  S.  and  R.  H.  at  D.  near  Briftol,  and  bought  fo  much  Lead  of  them, 
which  was  to  be  fold  at  Briftol- Market  ;  it  was  objected,  that  this  Indictment  was  ill,  becaufe  it 
did  notfet  forth,  that  T.  S.  and  R.  H.  were  coming  towards  the  Market  with  their  Lead;  for  the 
Statute  requires,  that  the  Foreftalling  muft  be  a  Buying  a  Thing  of  Perfons  coming  to  the  Market, 
for  a  Thing  may  be  fold  in  a  Market,  and  not  coming  to  the  Maiket  at  that  Time ;  and  for  this 
Reafon  the  Indiftment  was  quafhed.     1  Roll.  &jp.  421.  The  King  verfus  Hook. 

4.  Several  were  indicted,  for  that  they  engroffed  magnam  quantitatem  Snaminis  &  fozni  at  R. 
with  an  Intent  to  fell  it  at  dearer  Rates:  adjudged,  that  this  was  altogether  incertain,  for  it  ought 
to  fet  forth  how  many  Loads  of  each,  and  therefore  it  was  quafhed.     Mich.  10  Car.  1  Cro.  277. 

5.  Information  on  the  Statute  5  Ed.  6.  for  ingroifing  100  Bufhe's  of  Salt  to  fell  again  ;  upon  a 
Demurrer  to  the  Information,  adjudged,  that  Salt  is  not  Yiftuals  intended  by  that  Stacute ;  but  if 
any  Man  will  engrofs  Salt,  to  fell  it  at  unreafonable  Prices,  he  may  be  indicted  at  Common  Law  and 
fined;  neither  are  Hops  to  be  intended  Viftuals  within  this  Statute.  Cro.Car.16y.  Maynard\ 
Cafe. 

6.  Information  in  the  Exchequer  againft  the  Defendant  for  engroffmg  Butter  and  Cheefe ;  upon 
Not  guilty  pleaded,  the  Defendant  was  found  guilty;  and  upon  a  Writ  of  Error  in  the  Exchequer- 
Chamber,  it  was  affigned  for  Error,  that  this  Information  was  exhibited  13  OElub.  in  Michaelmas- 
Term,  20  Jac.  and  that  was  on  a  Sunday :  Sed  per  Curiam,  tho'  'tis  not  dies  jundicus  to  award 
any  judicial  Procefs,  yet  'tis  good  to  receive  an  Information  upon  any  fpecial  Law.  W.  'Jones  156. 
Bedoe  verfus  Alp. 

7.  The  Defendant  was  indifted  at  the  Affiles  in  Kent,  upon  the  Statute  5  Ed.  6.  for  engroffmg 
Apples  and  Cherries;  adjudged,  thefe  were  not  ViEluals  intended  by  the  Statute,  and  fo  the  In- 
diftment was  difcharged.     Style  150.  Hill.  1649. 

(S) 

£feoitf  %vm$  sn&  Innkeepers. 

1.  QEveral  were  indifted  for  erecting  and  keeping  feveral  Inns,  but  the  Indiftment  did  not  con- 
O  elude  ad  nocttmentum  commune,  and  therefore  it  was  quafhed,  for  if 'tis  not  a  publick  Inju- 
ry, 'tis  lawful  for  any  Man  to  build  an  Inn.     Trin.  21  Jac.  Gold/.  345. 

2.  An  Inn-keeper  was  indifted  upon  the  Statutes  13  R.  2.  and  4^7.4.  for  that  the  common 
Price  of  Oats  in  the  Market  of  R.  between  the  Fir  ft  oi'March,  17  Jac.  and  the  Firft  of  March, 
19  Jac.  was  not  ultra  zod.  the  Bufhel;  and  that  the  Defendant  exiftens  a  common  Inn-keeper,^. 
fold  diverfts  jubditis,  &c.  and  did  not  fay  hofpittbus,  in  do/no  manfionah  in  Holborn,  and  did  noc 
fay  infra  hofpitium,  two  Hundred  Bufhels  of  Oats  for  z  s.  8  d.  per  Bufhel,  contra  formam  S'atvi  ; 
It  was  excepted  againft  this  Indictment,  for  that  the  Word  Exiftens  imports,  that  he  was  a  com- 
mon Inn-keeper  at  the  Time  of  the  Indiftment,  and  not  at  the  Time  of  the  Offence  ;  then  the 
Price,  &c.  was  alledged  to  be  non  ultra  zod.  pro  quolibet  modio,  which  is  very  incerrnin ;  ic 
fhould  have  been  pro  modio,  or  pro  aliquo  modio,  and  not  pro  quolibet  modio  ;  then  'tis  faid  that 
he  fold,  &c.  in  domo  manjlonali,  but  left  out  infra  hofpitium;  and  he  likewife  left  out  the  Word 
Hofpitibus,  for  unlefs  he  fold  to  his  Guefts,  'tis  no  Offence  ;  but  notwithstanding  thefe  Exceptions 
the  Indictment  was  held  good.     2  Cro.  609.  Johnfon's  Cafe. 
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(T) 

«£>f  a  3|Uftice  Of  ^cace,   3!UD£C,   CotlttablC,  &c.    See  Extortion.    1DI  a  3!u* 

fOJ.     See  Bar  retry.  (E)  6. 


"A 


Conftable  was  indicted,  for  that  a  Burglary  was  committed  in  the  Night-time,    and  that 
he  had  Notice  of  it,   and  was  required   to  make  Hue   and  Cry,  but  refufed  ;    adjudged, 
that  the  Indictment  was  ill,  becaufe  it  did  not  fhew  the  Place  where  the  Notice  was  given.     Cro. 
Eliz,.  655.  Crowthcr's  Cafe. 

2.  A  Conftable  was  indicted,  for  that  having  taken  one  upon  a  Warrant  for  a  Burglary,  he  af- 
terwards at  D.  &c.  let  him  cfcape ;  this  Indictment  was  quafhed,  becaufe  there  was  not  any  Place 
alledged  where  the  Conftable  took  him,  and  therefore  if  he  fhould  plead  Not  guilty,  the  Vijne 
muft  come  as  well  from  the  Place  where  the  Taking  was,  as  where  the  Efcape  was,  which  could 
not  be  done  by  Reafon  of  this  Omiflion.     Mich.  33  Eliz,.  Cro.  Eliz,.  200.  Bouch's  Cafe. 

3.  The  Defendant  was  indicted,  for  that  being  a  Confiable,  and  that  he  had  arrefted  W.  R. 
for  a  Felony,  and  voluntarily  let  him  go  at  large,  but  did  not  fhew  for  zubiit  Felony  the  Perfon 
was  taken,  nor  when  it  was  committed,  and  for  thefe  Reafons  the  Indictment  was  held  ill,  for  it 
ought  to  fhew  -what  Felony,  otherwife  the  Defendant  cannot  traverfe  it  j  and  it  mult  fhew  when 
committed,  becaufe  it  may  be  before  the  general  Pardon,  and  then  'tis  not  Felony  to  let  him  go 
at  large.     Pafch.  42  Eliz,.  Cro.  Eliz-.  752.  Ploivmans  Cafe. 

2  Roll.         4.  The  Defendant  was  indicted,  for  that  he  took  upon  him  the  Office  of  a  Juftice  of  Peace, 
Rep.;47.  not  having  Lands  of  40 /.  per  Annum,    and  that  he  fent  his  Warrant  to  bring  one  before  him  to 
*i8H.  6.  f^d  Sureties  for  the  Peace;  adjudged,  that  becaufe  the  *  Statute  appointed  a  Penalty  for  doing  a 
cap.  11.     Thing  w"nich  was  no  Offence  before,  and  appoints  how  it  fhall  be  recovered,  the  Party  mull:   be 
punifiied  in  that  very  Manner,  and  not  by  Indictment ;   befides,  it  was  not  fhewed,  that  the  De- 
fendant had  any  Commiffion,  or  did  act  by  Virtue  of  a  Commiflion,  as  a  Juftice  of  Peace.     2  Cro. 
643.  Caftle's  Cafe. 

(V) 

^andaugljtrf  ant)  0purDcr,  aitD  upon  m  statute  of  ^tabbing.    See 

Jppeah.  (A)  per  totum. 

1.  A  P PEAL  of  Murder,  the  Writ  was,  ad  refpondendum  B.  C.  alias  ditlus  B.  W.  fratri  & 
_/\.  haredi  cf  the  Deceafed,  and  the  Declaration  was,  that  the  Defendant  percuftit  the  Decea- 
fed,  1  die  Mali,  &c.  of  which  he  languifhed  at  R.  three  Weeks,  and  there  died,  and  fo  the  De- 
fendant die  &  anno  fupradiclo,  &c.  prafat'  the  Deceafed  murdravit,  which  mull  refer  to  the  Day 
of  the  Stroke,  and  not  of  the  Death,  and  fo  'tis  wrong ;  but  the  Defendant  was  difcharged  for  the 
firft  Caufe,  (viz,.)  for  that  the  Name  of  Brother  and  Heir,  which  enabled  him  to  bring  the  Ap- 
peal, was  after  the  Alien  diflus,  and  what  follows  the  Alien  ditlut  is  never  accounted  Part  of  his 
Name.     Mich.  33  H.%.  Dyer  50.  Warneford's  Cafe. 

2.  The  Husband  intended  to  kill  his  Wife,  and  for  that  Purpofe  he  advifed  another  to  Poifon 
her,  who  accordingly  bought  Arfenick  and  delivered  it  to  the  Husband,  and  he  put  it  into  a 
roafted  Apple  and  gave  it  his  Wife,  who  eat  Part  of  it,  and  fhe  gave  the  reft  to  her  Child  in  the 
Sight  of  her  Husband,  of  which  the  Child  died,  this  was  adjudged  Murder,  for  the  Law  couples 
the  Event  to  the  Intention,  which  was  malicious  againft  the  Wife;  but  he  who  bought  the  Poifon 
was  not  Acceffary  to  the  Murder  of  the  Child,  becaufe  his  Affent  was  not  that  the  Child,  but  the 
Mother  fhould  be  p;)ifoned.     Ploivden  473.  Saunders's  Cafe. 

3.  Where  the  Words  ex  malitia  fit  a  prtccogitata  are  left  out  of  an  Indictment,  yet  if  the  Mur- 
dravit is  in,  that  will  fupply  the  Want  of  thefe  Words;  but  where  the  Word  Murdravit  is  omit- 
ted, the  Killing  is  no  more  but  Manflaughter,  and  'tis  within  the  General  Pardon,  tho'  Murder  is 
exxepted  therein.     Pafth.  7  Ed.  6.  Dyer  68.     1  Mar.  Dyer  99.  S.  P.    Mich.   14.  Eliz,.  Dyer  304. 

4.  Indictment  againft  the  Servant  for  the  Murder  of  his  Mafter,  and  the  Word  Proditorie  being 
omitted,  tho'  the  Defendant  was  convicted,  yet  he  was  reprieved,  by  Reafon  that  Word  was 
wanting.     Mich.  7  Eliz,.  Dyer  235. 

5.  In  an  Appeal  of  Murder,  Exception  was  taken  to  the  Indictment,  becaufe  it  doth  not  fet 
forth,  that  the  dead  Man  was  in  pace  Dei  &  Domino:  Regina ;  but  adjudged,  thefe  are  only  Words  of 
Form  to  aggravate  the  Offence ;  then  it  was  objected,  that  the  Depth  of  the  Wound  was  not 
fliewn,  which,  as  this  Cafe  was,  could  not  be,  becaufe  the  Pan  of  the  Knee  was  cut  off;  it  was 
alfo  objected,  that  the  Indictment  was  tempore  fclonia  praa"  &  murdredi,  when  it  fhould  be  mur- 
dri ;  but  adjudged,  the  firft  Word  was  fufficient,  and  murdredum  being  infenfible,  fhall  be  reject- 
ed ;  and  laftly,  it  was  excepted  againft,  for  that  the  Wound  was  on  the  fourth  of  An gu ft,  &c.  and 
the  Death  on  the  nineteenth  of  December  following  •  and  the  Indictment  is,  that  pr  ad  ill'  T.  M.  & 
W.  M.  &c.  tempore  felonia  &  murdri  prad'  fiB',  (viz  )  4  die  Augufti  felonice  filer  prafentes  & 
auxiliantesy  when  the  Murder  was  done  on  the  fourth  of  Auguft,  for  the  Man  was  then  living,  and 
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continued  fo  till  the  19th  of  December  ;  to  which  it  was  anfwered,  that  the  Stroke  being  given  on 
the  Ofth  of  Auguft,  the  Death  which  followed  thereupon  fhall  have  Relation  to  the  Stroke ;  bur 
the  Court  was  of  a  contrary  Opinion  ;  and  the  Chief  Juftice  Wray  faid,  that  Indictments  had  of- 
ten been  adjudged  inefficient,  where  the  Stroke  was  on  one  Day  and  the  Death  on  another 
Day;  and  the  Jury  conclude,  that  the  Murder  was  done  on  the  firft  Day,  as  in  the  Principal  Cafe 
the  Stroke  was  on  the  <\tb  of  Auguft,  the  Death  on  the  19th  of  December,  and  the  Indictment 
was,  that  T.  M.  &c.  at  the  Time  of  the  Felony  and  Murder  aforefaid,  {viz,.)  qtb  of  Auguft,  was 
prefent  and  helping,  &c.  &  fie  prad*  T.  M.  apud  R.  prad',  modo  &  forma  (which  mud  be  on  the 
fourth  of  Auguft)  prad"  E.  S.  felonies  murdravenmt,  when  he  was  then  alive,  and  feveral  Months 
after.  4  Rep.  Hey  don's  Cafe,  41.  Write  verfus  Wigg.  Poftea  S.  P.  5  Rep.  42.  Hume's  Cafe 
S.P. 

6.  In  an  Appeal  of  Murder,  the  Defendant  pleaded,  that  at  another  Time  he  was  convicted 
of  Manslaughter,  and  had  his  Clergy  allowed,  in  which  Cafe  it  appeared,  that  the  Arraignment 
for  Manflaughter  was  after  the  Writ  of  Appeal,  and  before  the  Return,  and  the  Conviction  was 
by  Confeflion  of  the  Fact  ;  adjudged  this  was  a  good  Plea  in  Bar  to  the  Appeal,  for  all  is  the  fame 
Felony,  and  that  the  Word  Attaint  in  the  Statute  3  H.  7.  cap.  1.  extends  as  we'l  to  a  Conviction 
by  Confeflion,  as  by  Verdict;  for  he  who  is  attainted  is  convicted,  and  more  ;  and  tho'  the  Con- 
viction was  pending  the  Appeal,  yet  fince  it  was  before  the  Defendant  cou'.d  be  compelled  by 
Courfe  of  Law,  to  plead  to  the  Appeal,  'tis  good.  4  Rep.  45.  Wrote  verfus  Wigg.  Cro.  Elib. 
2j6.  S.  C.     Cro.  Eliz.  464.  Penrjn  verfus  Corbett,  S.  P.     Moor  407.  S.  C. 

7.  In  an  Appeal  of  Murder,  the  Defendant  pleaded  Not  guilty,  and  was  found  guilty  of  Man- 
flaughter, and  had  his  Clergy  ;  afterwards  he  was  indicted  for  Murder,  and  pleaded  his  former  Con- 
viction in  the  Appeal ;  adjudged  a  good  Bar  at  Common  Law,  and  not  retrained  by  any  Statute, 
becaufe  the  Life  of  a  Man  fhall  not  twice  be  put  in  Danger.     4  Rep.  40.  Wethtrel  verfus  Darh'y. 

8.  Indictment  for  Murder,  taken  before  B.  G.  Coronatore  Domma  Regina,  infra  libertatem.. 
Villa  Domtnx  Regina  de  Cor/bam,  and  it  did  notfet  forth,  that  the  Vill  of  Cor/ham  was  within  the 
Liberty  of  Corjbam  ;  'tis  true,  that  Indictments,  which  are  Declarations  for  and  in  Behalf  of  the 
King,  ought  to  be  certain,  but  not  to  every  particular  Intent  ;  for  nimia  fubtilitaf'is  not  required, 
and  therefore  it  fhall  be  intended.,  that  the  Vill  of  Cor/Barn  is  within  the  Liberty  of  Cor  ham  ;  then 
it  was  objected,  that  dedit  ei  vulnus  Juper  anteriorem  partem  corprris  fupter  m  ami  I! am,  with  a 
fmgle  m,  when  it  fhould  he  mammillam  ;  but  adjudged,  that  falfe  Latin  fhall  nut  quafh  an  Indict- 
ment, if  the  Words  are  fenfible,  as  thefe  are,  (viz.)  fupter  mami Ham,  but  they  aie  fupeifJuous, 
becaufe  the  precedent  Words  import,  that  the  Wound  was  given  under  the  Pap,  and  between 
that  and  the  Thighs;  it  was  alfo  objected,  that  Vulnm  was  not  a  proper  Word  to  exprefs  the 
Wound  made  by  a  Bullet,  it  fhould  have  been  PLigam  ;  but  adjudged,  thefe  Words  were  fy- 
nonymus;  it  was  alfo  objected,  that  the  Depth  of  the  Wound  was  net  fhewed  ;  but  it  was  anfwer- 
ed,  that  it  did  penetrate  all  his  Body  ;  fo  that  fheved  it  to  be  mortal;  then  it  was  objected, 
that  it  was  very  improper  to  fay,  that  the  Wound  did  penetrate  all  his  Body,  when  it  was  the  Bul- 
let, and  not  the  Wound;  but  that  was  held  to  be  fignificant  enough;  but  the  Word  per cufth  be- 
ing omitted,  the  Indictment  was  quafhed  for  that  Reafon,  it  being  adjudged,  that  in  all  Cafes  of 
Death,  except  Poifoning,   that  Word  ought  to  be  in  the  Indictment.     5   Rep.  120.  Long's  Cafe. 

9.  Ad;udged,  that  where  two  are  fighting,  and  feveral  looking  on  them,  who  do  not  endeavour 
to  part  them,  if  one  of  thofe  who  was  fighting  is  killed,  thofe  who  look'd  on  may  be  indicted 
and  fined.      Pafck,  44  Eliz.  Nov  •yO.Wilbore's  Cafe. 

10.  A  Butcher  and  others  quarrelled,  and  in  the  Affray    the  Butcher   was  hurt;  about   three  1?        - 
Days   afterwards   one  of  thofe  A'ith  whom  he  had   quarrelled   came  by  the  Butcher's  Shop,  and 

made  a  wry  Mouth  at  him,  who  immediately  came  out  of  his  Shop,  and  with  a  Sword  cut  him  on 
the  Calf  of  his  Legg,  and  he  died  of  the  Wound  ;  this  was  adjudged  Murder,  becaufe  there  had 
been  a  former  Quarrel  between  them,  which  continued  for  three  Days ;  but  if  the  Stroke  had 
been  given  upon  a  fudden  Provocation  of  making  a  wry  Mouth,  without  any  Intention  of  killing, 
tho'  Death  enfued,    tis  not  Murder.     Cro.  Eliz.  694,  778. 

11.  If  an  Officer  is  (lain  in  the  Execution  of  Procefs,  'tis  Murder,  tho'  there  was  no  former 
Malice  ;  and  fo 'tis  if  any  one  is  killed  in  the  affifHng  an  Officer;  and  if  there  is  any  Error  in  a- 
v/arding  the  Procefs,  or  a  miitake  of  one  Procefs  for  another,  and  any  Perfon  is  killed  in  the  exe- 
cuting  filch  Procefs,  the  Defendant  fhall  not  take  Advantage  of  it.  9  Rep.  66.  Macta/lye's  Cafe 
2  Cro.  294.  S.  C. 

12.  If  one  gives  a  Caufe  of  Provocation  and  fends  a  Challenge  to  another,  and  is  killed,  this 
is  Murder  in  him  who  accepted  the  Cha'lenge  ;  for  'tis  not  material  who  began  the  Quarrel,  be- 
caufe where  a  Quarrel  is  begun  the  Malice  continues  till  thelaft  Stroke  is  given,  and  where  Time 
and  Place  are  appointed  to  fight,  each  Party  carries  Malice  with  him.  1  Buffi.  69,  86.  Morgan  ver- 
fus Egerton.     3  Bulft.  171.  *  T'he  King  verfus  Taverner.  *  ■  v  .  1 

13.  Two  Prize-Players,  or  two  Soldiers  in  muftering,  and  one  kills  another  in  that  Action,  'tis  R-j-  ■/•> 
Manllaughter  only,  becaufe  not  djne  Felontce.     Hob.  134.  Weaver  verfus  Warner.    Poftea'  pi.  36 

S.  P. 

14.  If  one  put  Poifon  in  a  Potion,  with  an  Intent  to  poifon  another,  and  a  third  Perfon  by- 
Accident  drinks  it,  and  dieth,  this  is  Murder ;  for  the  Law  couples  the  Event  with  the  Intention, 
Agnes  Gen's  Cafe.  9  Rep.  81. 
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1 5.  But  the  Omiffion  of  the  Word  Felonice  is  not  fupplied  by  the  Word  Murdravit ;  therefore 
it  mud  be  Felonice  percujjit,  otherwife  the  Indidment  is  naught.  1  Bulft.  93.  Penruddock  verfus 
Langford. 

1 6.  [ndiflment  for  Murder,  fetting  forth,  that  the  Affault  was  on  the  1 2th  Day  of  February  at 
R.  and  that  the  Prifoner  gave  the  Deceafed  a  mortal  blow  on  the  Right  Side,  adtunc  &  ibidem; 
but  did  not  fay  at  vibat  Place,  and  for  this  Reafon  the  Indidment  was  held  inefficient.  1  Bulft. 
203.  "The  King  verfus  Clerke. 

17.  The  Son  of  B.  G.  fighting  in  the  Fields  with  another  Boy,  and  being  beaten  by  him  io 
that  his  Nofe  bled,  went  home  to  his  Father,  being  about  a  Mile,  and  complained  to  him,  who 
thereupon  went  into  the  Field  with  a  Cudgel,  and  there  beat  the  Boy,  of  which  Blows  he  died; 
adjudged  this  was  only  Manflaughter ;  for  the  Father  going  thither  upon  the  Complaint  of  his 
Son,  not  having  any  Malice  before,  the  Law  will  adjudge  it  was  upon  that  fudden  Occafion, 
and  without  any  Malice,  and  tho'  it  was  at  that  Diftance  of  Place,  it  was  all  but  one  Paffion.  2 
Cro.   296.  Roy  ley's  Cafe.     See  pvftea  pi.  41. 

1  8.  Refolved  by  all  the  Judges,  that  if  an  Officer,  who  hath  the  Execution  of  any  Procefs,  be 
killed  in  doing  his  Duty,  'tis  Murder,  for  the  Law  prefumes  there  was  Malice,  becaufe  the  Of- 
fence was  contra  poteftatem  Regis  &  Legis  ;  and  that,  if  there  fhould  be  any  Error  in  the  Procefs, 
or  other  Miftake,  he  who  killed  the  Officer  fhallnot  take  Advantage  of  it.  9  Rep.  <5j.  Mackal- 
lie's  Cafe.     2  Cro.  281.  S.  C. 

19.  Exception  to  an  Indictment  for  Murder,  becaufe  it  was  laid,  that  the  Stroke  was  fuper  fini- 
firam  partem  lateris,  and  did  not  fhew  in  what  Part,  and  therefore  'tis  incertain;  but  adjudged, 
that  'tis   certain  enough,  for  Latut  is  a  Part  well  known.     2  Cro.  97.    Hall's  Cafe. 

20.  Indictment  for  Murder,  for  that  the  Defendant  in  finiftra  fane  colli s  per cuffit  the  deceafed, 
when  it  fhould  have  been  colli ;  ad  udged,  that  if  the  Party  had  not  been  outlawed,  this  had  been 
a  good  Exception  to  quafh  the  Indictment  upon  a  Motion  ;  but  now  he  mult  bring  a  Writ  of  Er- 
ror.     1   Bulft.  109.  The  King  verfus  Lemman. 

21.  The  Lord  Dacres  and  another,  agreed  to  enter  into  a  Park  and  hunt  the  Deer,  and  to  kill  all 
thofe  who  fhould  c.ppofe  them,  and  accordingly  they  entered  into  the  Park,  and  being  asked  by 
one,  what  they  had  to  do  there,  that  Perfon  who  came  with  the  Lord  Dacres,  killed  him,  when 
the  faid  Lord  was  about  a  Quarter  of  a  Mile  from  the  Place  where  the  Man  was  killed,  and  knew 
nothing  of  it ;  yet  this  was  adjudged  Murder  in  him.  Moor  85.  Lord  Dacre's  Cafe.  10  Eliz.  See 
pl.35. 

22.  There  being  a  Quarrel  between  Sir  Rich.  Mansfield  and  one  Mr.  Herbert,  concerning  a 
Wreck  ;  they  appointed  to  fight,  and  Mr.  Herbert  with  his  Servants,  came  to  Sir  Rich.  Manf- 
field's  Houfe  to  right  him  ;  a  Gentlewoman,  who  was  Aunt  to  them  both,  perfwaded  them  to  be 
Friends,  and  one  of  Mr.  Mansfield's  Servants  threw  a  Stone  at  Mr.  Herbert,  which  cafually  hit 
the  Gentlewoman,  and  killed  her;  this  was  adjudged  Murther,  by  Reafon  of  the  Malice  he  had 
to  Mr.  Herbert.     Moor  87.  Sir  Rich.  Mansfield's  Cafe. 

23.  A  Maid  Servant  confpired  with  another  Perfon  to  rob  her  Miftrefs;  the  Man  came  in  the 
Night-Time,  and  hid  himfelf  in  the  Houfe,  and  foon  afterwards  killed  the  Miftrefs;  adjudged  Mur- 
der in  him,    and  Petit  Treafon  in  the  Maid-Servant.     Trin.  10  Eliz.  Moor  91. 

24.  Indictment  at  the  AiTifes  for  Murder;  the  Clerk  of  the  Affiles  hearing  it  read  by  his  De- 
puty, and  that  it  was  done  on  the  31  Day  of  June,  when  theie  are  only  thirty  Days  in  that 
Month,  and  not  difcovering  it  to  the  Court  at  the  Trial,  by  Reafon  whereof  afterwards  the  Judg- 
ment and  Execution  was  refpited  ;  he  was  fined  40  /.  and  committed.     Moor  55  j.  Lewis's  Cafe. 

25.  Husband  and  Wife  having  lived  many  Years  together,  and  both  of  them  in  a  lewd  Man- 
ner, and  the  Eftate  being  almoft  fpent,  and  both  very  Poor,  the  Husband  told  the  Wife,  that  he 
was  weary  of  his  Life,  and  that  he  would  ki!l  himfelf;  the  Wife  replied,  fhe  would  do  fo  too, 
thereupon  he  defired  her  to  buy  fome  Ratsbane,  and  that  they  would  drink  in  together  ;  accord- 
ingly the  Wife  bought  the  Poifon,  and  put  it  into  the  Drink,  and  they  both  drank  it ;  but  after- 
wards the  Wife  drank  Oil,  which  made  her  vomit,  and  prevented  the  Poifon  ;  but  the  Husband 
died  ;  the  Queftion  was,  whether  this  was  Murder  in  the  Wife.     Moor  754. 

3  Bulft.  26.  Two  were  indicted  for  Murder,  and  the  Grand  Jury  found  Billa  vera  as  to  one,  and  5/7- 

106.  SO  U  vera  as  to  the  other  for  Manflaughter;  the  Cafe  was  thus,  Jf.  Two  were  fighting  upon  a  fud- 
den Quarrel,  and  F.  a  third  Perfon,  feeing  them  fighting,  came  up  and  killed  one  of  them;  it 
was  a  Queftion,  whether  this  was  Murder  or  Manflaughter  in  F.  &  per  Coke  Ch.  Juft.  'tis  on- 
ly Manflaughter  in  F.  and  in  the  other  that  was  fighting  with  the  Perfon  killed  ;  but  there  muft 
be  a  new  Indictment  upon  this  Finding,  or  the  Words  ex  malitia  pracogitata  muft  be  ftruck  out 
of  the  Indictment.  1  Roll.  Rep.  407.  Sir  Matthew  Carew's  Cafe. 
Palm.  2^_  a  Boy  got  on  a  Tree,  and   cut   fome  Wood  in  a  Park,  the  Woodward  commanded  him 

lones         t0  come  down,  which  he   did,  and  then  he  ftruck  the  Boy,  who  had  a  Cord   about  his  Middle, 
ipS.  and  the  Woodward  tied  one  End  of  it  to  his   Horfe's  Tail,  at    which  the  Horfe   being  frighted 

run  away,  and  dragging  the  Boy  on  the  Ground,  killed  him,  and  the  Woodward  threw  him  over 
the  Park  Pales  into  fome  Bufhes ;  adjudged  Murder,  becaufe  he  was  killed  when  he  made  no  Re- 
fjftance.     Cro. Car.  131.  Holloway's  Cafe. 

28.  An  Officer  coming  towards  the  Defendant,  with  a  Warrant  to  arreft  him,  tho'  he  did  not 
ufe  the  Words,  I  arreft  you,  but  ottering  to  lay  Hands  on  him,  and  no  other  Provocation  or  Vio- 
lence, if  he  is  killed,  'tis  Murder.  Cro.  Car.  132.  Pew's  Cafe. 
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29.  An  Officer   having  an  Execution    againft  the    Defendant,  hid   himfelf  all   Night    in    an  W.  Jones 
Outhoufe  adjoining   to   the  Dwelling-houfe,  and  in  the  Morning  called   him  to  open  the  Doors,  4-9- 
which  he  refufing,  the   Officer  broke  the  Windows,  and  endeavoured  to  force  open  the  Door ; 

and  thereupon  the  Defendant  fnot  him  ;  adjudged  only  Manflaughter;  for  tho'  he  killed  an  Of- 
ficer, yet  ic  was  not  in  Execution  of  his  Procefs,  but  in  doing  an  unlawful 'Aft,  (viz,.)  in  endea- 
vouring to  break  open  a  Door  to  execute  a  Writ  at  the  Suit  of  the  Subject.  Cro.  Car.  437.  Cook's 
Cafe.     <\tb  Rep.  Seaman's  Cafe. 

30.  A  Maid-Servant  let  a  Chare- Woman  into  her  Matter's  Houfe,  without  his  Knowledge,  and 
{he  in  the  Night-time  by  Negligence,  let  Thieves  into  the  Houfe,  and  then  cried  out,  Thieves; 
the  Mafter  hearing  the  Noife,  came  down  with  his  Sword  drawn,  and  the  Chare-Woman  not 
willing  to  be  feen,  becaufe  fhe  came  thither  without  the  Knowledge  of  the  Mafter,  hid  her 
felf  behind  the  Dreffer,  and  being  fpied  by  the  Mafter,  fhe  was  killed  with  his  Sword  5  this 
was  adjudged  neither  Murder  nor  Manflaughter  ;  not  Murder,  becaufe  there  was  no  Malice ; 
nor  Manflaughter,  becaufe  he  fuppofed  her  to  be  a  Thief.  March  5.  Lovell's  Cafe.  Cro.  Car. 
387.  S.P. 

31.  The  Earl  of  Arunddl  and  the  Lord  Chandcs  were  indicted  for  killing  Mr.  Compton,  and 
found  guilty  of  Manflaughter,  and  thereupon  they  were  delivered  over  to  the  Marfhal,  for  the 
Couit  would  not  allow  them  to  be  bailed.  P.  371.  Style  Rep.  and  p.  1654.  "the  Protetlor  verfus 
Summers,  S.  P. 

32.  Indictment  for  Murder  quafhed,  becaufe  it  did  not  fet  forth  upon  which  Part  of  the  Body 
the  Wound  was,  but  generally,  that  it  was  upon  the  Hinder  Part ;  nor  of  what  Length  and 
Breadth  it  was  ;  fo  that  it  could  not  be  known,  whether  the  Wound  was  mortal,  or  not.  Style  76. 
The  King  verfus  Savage. 

33.  Indictment  for  Murder,  fetting  forth,  that  the  Defendant  apud  Wejlon-dovon  in  Com.H.in- 
fultttm  fecit,  &c.  on  the  Deceafed,  &  quod  ibidem  habuit  ejr  teuuit  quendam  gladittm  in  dextra, 
&  praS  (the  Deceafed)  percujjit,  and  did  not  fay  ibidem  percujjit  ;  for  'tis  not  a  neceffary  In- 
tendment, that  the  Stroke  was  at  the  fame  Place  were  the  Affault  was  firft  made  ;  then  it  follows 
de  quo  inftanter  obiit,  which  is  no  Certainty  of  what  he  died  ;  and  for  thefe  Reafons  ic  was  quafhed. 
Hetl.  35.  Goodrige's  Cafe. 

34.  Indictment  for  Murder  at  Durham,  removed  into  B.  R.  where  the  Defendant  pleaded  a 
Pardon  in  thefe  Words,  Homuidium,  feloniam,  interfetlionem,  necem,  feu  qttocunq;  alio  modo  ad 
mortem  deveniret,  with  a  non  obftante  to  any  Statute  made  to  the  contrary  ;  the  Queftion  was, 
whether  the  King  could  pardon  Murder  ;  it  was  argued  he  could  not,  becaufe  'tis  contra  jufti- 
tiam,  and  that  he  cannot  difpenfe  with  the  Statute  of  13  R.  2.  cap.  n.  becaufe  he  is  bound 
by  it  in  Point  of  Juftice  ;  befides,  a  Pardon  of  all  Felonies  will  not  extend  to  Murder;  on  the 
other  Side  it  was  argued,  that  it  was  a  Prerogative  which  was  not  taken  away  by  any  Statute,  and 
that  the  V/ords  quocunque'  alio  modo,  &c.  did  extend  to  all  Manner  of  Deaths ;  the  Cafe  was  not 
adjudged.     March  21  3.  R'nkabie's  Cafe. 

35.  IVormole,  and  three   more  in  his  Company,  entered  into  Hide-Park  with  Arms,  to  fteal  a  Roll. 
Deer,   in  the  Night-Time,    but  being  oppofed  by    the  Keeper  and  h's  Servants,   they   ran  away,  ReP-I20t 
and  being  purfued  one  of  them  was  wounded  by  a  Shot  ;  whereupon  they  came  back,  and  Wor- 

mole  killed  one  of  his  Servants,  for  which  they  were  all  indicted,  and  found  guilty  of  Murder  ; 
becaufe  they  came  into  the  Park  to  do  an  unlawful  Ad,  and  the  Event  fhews  their  Malice  to 
kill  any  one  who  fhould  oppofe  them,  they  being  3rmed  for  thatPurpofe.  PaIm.$$.Wormolfrs 
Cafe.     See  pi.  21. 

76.  Sir  John  Ch'nhefier  and  his  Man  fencing  with  Foiles,  the  Chape  of  his  Sword  fell  off,  and 
he  thruft  his  Man  thro'  the  Belly  and  killed  him,  for  which  he  was  indicted  of  Manflaughter,  and 
the  Court  directed  the  Jury  to  find  it  fo,  becaufe  fuch  Fencing  was  not  warranted  by  Law,  and  there- 
fore the  Pai  ties  at  their  Teril  ought  to  take  Care  to  prevent  any  Mifchief  which  might  enfue  ;  and 
tho'  there  was  no  Intention  of  doing  any  Hurt,  yet  the  Act  being  voluntary,  it  was  an  Affault 
in  Law,  and  Death  enfuing,  'tis  Manflaughter.  Allen  12.  Sir  John  Chichejler's  Cafe.  PI.  13. 
S.  P. 

2.7.  IV.  R.  was  indicted  on  the  Statute  of  Srabbing,  and  the  Indictment  fet  forth,  that  he 
ftabbed  the  deceafed,  and  that  Page  and  Horeviood  (who  were  likewife  indicted)  were  prefent, 
and  abetting  him  contra  formam  Statuti ;  they  were  all  found  guilty  at  the  Affifes  in  Nottingham, 
and  W-  R.  was  executed  ;  but  Roll's  doubting  whether  thofe  two  were  within  the  Statute,  it 
was  adjourned  into  B.  R.  and  adjudged,  that  they  were  not  within  the  Statute;  for  tho'  in  Judg- 
ment of  Law  every  one  prefent  is  a  Principal  •  fo  that  the  Indictment  may  recite,  that  any  of 
them  made  the  Thruft ;  yet  in  Conftruction  of  Law,  which  is  fo  Penal,  it  fhall  extend  only  to 
him  who  actually  did  it  ;  now  tho'  all  are  found  guilty  fecundum  formam  Statuti  ;  and  thofe  two 
being  not  within  the  Statute,  yet  the  Verdict  fliall  be  taken  as  it  may  ftand  with  the  Law  ;  there- 
fore the  Subftance  being  found,  the  reft  is  but  Surplufage,  which  fliall  not  hurt  the  Verdict ; 
efpecially  fince  the  Indictment  had  been  good  without  concluding  contra  formam  Statuti,  becaufe 
the  Statute  did  not  alter  the  Nature  of  the  Offence,  but  only  took  away  the  Privilege  which  the 
Common  Law  allowed  ;  fo  thefe  two  had  their  Clergy,  and  were  burned  in  the  Hand.  Allen 
43.  Page  and  Hariuood's  Cafe. 

38.  The  Defendant  was  indicted  upon  the  Statute  1  Jac.  againft  Stabbing,  &c.  for  that  he 
did  kill  and  flab  one  Ward  with  a  Knife,  and  that  the  faid   Ward  pritts  non  percujjit  Byard  contra 
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formam  Statuti,  &c.  Upon  Not  guilty  pleaded,  the  Evidence  was,  that  there  being  fome  angry 
Words  between  the  Parties,  Byard  the  Defendant  did  firft  ftrike  the  [aid  Ward,  and  afterwards 
Ward  did  ftrike  Byard-,  and  there  were  feverai  Blows  between  them  in  the  Scuffle  ;  Byard  drew  his 
Knife  and  (tabbed  IVard  ;  two  Judges  were  of  Opinion,  that  Byard  was  not  within  the  Statute, 
becaufe  Ward  had  (truck  him  before  the  Stab  ,•  but  the  other  ten  Judges  held,  that  the  Statute- 
ought  to  be  expounded  thus,  (viz..)  that  the  firft  Stroke  muft  be  conftrued  to  be  the  firft  Stroke 
given,  and  not  to  any  Stroke  given  by  the  Party  (lain  before  he  was  dabbed.  W.  Jones  340.  By- 
ara's  Cafe. 
c.     c  39.  The  Sheriff  upon  a  Bill  of  Middle/ex  made  a  Trecept  to  the  Bailiff  of  Weftminfter, to  arreft 

•,Mi'  '  Sir  Henry  Ferrers  Knight,  and  he  made  a  Warrant  to  his  Under-Baiiirr  to  arreft  him,  who  in 
executing  the  Procefs  was  killed  by  the  Servant ;  for  this  both  the  Mafter  and  Servant  were  in- 
dicted for  Murder ;  the  Mafter  pleaded,  that  he  was  a  Baronet,  and  no  Knight,  and  pleaded  over 
to  the  Felony  ;  it  was  adjudged,  that  this  being  no  legal  Warrant,  it  was  not  Murder  either 'in 
the  Mafter  or  Servant.     W.Jones  346.  Sir  Henry  Ferrer's  Cafe. 

40.  In  a  Special  Verdict  on  an  Indictment  for  Murder  on  the  Statute  of  Stabbing,  the  Jury 
found,  that  David  Williams  being  a  Welfiman,  and  having  a  Leek  in  his  Hat  on  St.  David's 
Day,  and  being  angry  at  one  Redman  a  Porter,  for  pointing  at  a  Jack-a-Lent  in  the  Street,  with 
a  Leek,  and  faying  to  the  faid  Williams,  look  on  your  Country-man,  did  fuddenly  take  up  a 
Hammer,  and  violently  threw  it  out  of  his  Right  Hand,  at  and  towards  the  faid  Redman,  with 
an  Intention  to  hit  him,  and  not  Francis  Marbury,  and  with  the  faid  Hammer  did  then  and 
there  hit  the  faid  Francis,  there  fitting  in  his  Shop,  on  the  Fore-part  of  his  Head,  &c.  the  faid 
Francis  then  not  having  any  Weapon  drawn,  nor  then  having  firft  ftriken  the  faid  David,  who 
gave  him  the  mortal  Wound  mentioned  in  the  Indictment,  of  which  be  died  ;  adjudged  this  was 
not  within  the  Statute  of  Stabbing;  fo  the  Defendant  had  his  Clergy.  W-  Jones  432.  David 
William's  Cafe. 

41.  Indictment  for  Murder,  and  a  Special  Verdict  found,  that  the  Defendant  coming  into  his 
Houfe, found  Mavers  in  the  Act  of  Adultery  with  his  Wife,  and  that  the  Defendant  immediately  took 
up  a  Joint  Stool,  and  (truck  him  on  the  Head,  of  which  Blow  he  inftantly  died  ;  and  the  Jury 
found,  that  the  Defendant  had  no  precedent  Malice  to  the  Deceafed,  this  Verdict  being  found  at 
the  Affifes  in  Surrey,  the  Record  was  removed  into  B.  R.  by  Certiorari,  and  the  Prifoner  Maddy 
brought  up  by  Habeas  Corpus  ;  and  adjudged  only  Manflaughter,  by  Reafon  that  the  Provocation 

*  PL  17.    was  fo  great,  and  that   it  was  a  (tronger  Cafe  than   *    Royly's   Cafe.     1  Vent.  158.  Maddy  s  Cafe. 
Rajnt.  21 2.  S.  C. 

42.  Sir  Cha.  Stanley  and  Andrews  were  indicted  for  the  Murder  of  a  Bailiff,  and  upon  a  Trial 
at  Bar,  the  Court  held,  that  all  who  were  prefent  and  afTifting  Sir  Cha.  Stanley  knowing  he 
was  arretted,  were  Principals  in  the  Murder  ;  that  tho'  Sir  Charles  was  furced  our  of  the  Com- 
pany by  the  Biiliffs  before  the  mortal  Wound  was  given,  yet  he  was  a  Principal  in  the  Murder  ; 
but  if  any  Perfon  fee  two  Perfons  fighting  with  Swords  drawn,  and  in  order  to  prevent  Mifchief, 
affifts  the  Perfon  arrefied,  and  a  Bailiff'  is  killed,  'tis  not  Murder  in  him.  Sid.  IJ9.  The  King 
verfus  Stanley.     See  the  Queen  verfus  Wallis. 

43.  Mr.  Nevill  came  to  an  Inn  in  Croyden  where  on  Hacker  and  another  quarrelled  with  his 
Servants,  and  beat  them  ;  after  this  Affray  was  over,  Mr.  Nevill  being  informed  of  the  Matter, 
beat  them  who  had  quarrelled  with  his  Servants,  but  they  threw  him  on  the  Ground,  and  one 
of  his  Servants  drew  his  Sword  in  Defence  of  his  Mafter,  and  in  the  Scuffle  Mr.  Nevill  was 
wounded  with  that  very  Sword,  of  which  Wound  he  foon  after  died;  the  Servant  who  drew 
the  Sword,  was  found  guilty  of  Murder  upon  the  Coroner's  Inqueft,  and  the  other  acquitted  ; 
but  he  was  indicted  at  the  Old  Bayly,  and  found  guilty  of  Manflaughter  ;  and  the  Servant  was 
likewife  indicted  upon  the  Coroner's  Inqueft,  and  found  guilty  likewife  of  Manflaughter.  Sid. 
254.  The  King  verfus  Nevill. 

1  Lev.  44.  One  Bromidge  was  indicted  for  the  Murder  of  Haftings  ;  the  Fact  was  thus,  (viz,.)  there 

I^1,  was  a  Quarrel   between   the   Lord  Morley  and  Haftings,  in   the  Fleece-Tavern  in  Covent-Garden, 

where  Bromidge  drew  his  Sword,  and  about  two  Hours  afterwards  they  went  into  Lincolns-Inn- 
Fields,  where  the  Lord  Morley  and  Bromidge  drew  their  Swords  againft  Haftings,  but  he  was  killed 
by  my  Lord  Morley,  and  there  was  no  Malice  proved  on  either  Side  ;  the  Court  directed  the  Jury 
thus,  that  the  Difference  between  Murder  and  Manflaughter  was,  that  the  one  is  upon  Malice  pre- 
penfed,  the  other  upon  a  fudden  Provocation,  that  it  hath  been  doubtful  what  (hall  be  a  fudden 
Provocation ;  fome  have  been  of  Opinion,  that  Words  without  Blows  are  not  a  Provocation  ;  but 
if  there  is  a  Provocation  in  an  Houfe,  and  they  fight  there,  and  one  is  killed,  'tis  only  Man- 
flaughter ;  but  if  after  fuch  Provocation  they  agree  to  fight  elfewhere,  that  being  not  a  conveni- 
ent Place,  becaufe  in  an  Houfe,  and  one  is  killed,  'tis  Murder  ;  becaufe  their  Reafon  was  fo 
far  fedate  as  to  judge  of  the  Inconvenience  of  one  Mace,  and  the  Convenience  of  another;  but  the 
Jury  found  the  Defendant  guilty  of  Manflaughter  only.  Sid.  2j6.The  King  verfus  Bromidge.  See 
the  King  verfus  Morley. 

4 j.  In  a  Special  Verdict  on  an  Indictment  for  Murder,  the  Cafe  was,  in  Hillary-Term,  16^9. 
•a  Latitat  iflued  to  arreft  Thurfton,  returnable  in  Eafter-Term  following,  and  on  the  29  Mail  he 
was  arrefted,  but  the  Bailiff'  was  killed;  afterwardsan  Aft  was  mads  to  confirm  all  judicial  Pro- 
ceedings; which  Act  related  to  the  firft  Day  of  the  Parliament,  (viz..)  to  the  i.ytb  of  April,  1660, 
now  the  Writ,  iffuing  before  the  King  was  reftored,  being  illegal,  and  the  Act  of  Parliament  making 
it  afterwards  legal,  the  Queftion  was,  whether  this  Killing  was  Murder,  for  if  it  had  not  been  for 
3  this 
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this  Statute,  the  Killing  had  been  upon  an  illegal  Arreft;  now  it  was  infifted  for  the  King, 
that  'tis  Murder,  becaufe  by  Relation  to  the  firft  Day  of  the  Parliament,  all  the  Procefs  is  made' 
Good,  which  is  true,  but  not  to  fuch  an  Intent  as  to  make  that  Murder  ex  pojl  faElo,  which 
was  not  fo  when  it  was  aftually  done;  but  the  Defendant  afterwards  pleaded  his  Pardon,  i  Lev. 
91.  "The  King  verfus  Thttrfion. 

46.  A  Special  Verdift  was  found  at  the  SeiTions  in  the  Old  Bailey,  London,  and  the  Matter 
being  referred  to  all  the  Judges,  was  thus:  Jf.  David  Hunter  was  indicted  upon  the  Statute 
1  Jac.  1.  of  Stabbing  Adrian  De  Loy,  not  having  any  Weapon  drawn,  which  happened  thus, 
(viz,.)  Hunter  called  De  Loy  lying  Sot,  who  thereupon  called  Hunter  Scotch  Dog,  who  inftantly 
ftruck  De  Loy  in  the  Face  with  the  Back  of  his  Hand,  thereupon  De  Loy  attempted  to  draw  his 
Sword,  but  was  prevented  by  the  Company ;  foon  afterwards  De  Loy  threw  a  Pot  at  Hunter 
but  miffed  him,  who  drew  his  Sword,  and  gave  De  Loy  the  Wound  of  which  he  died  ;  the  Que- 
ftion  was,  whether  Hunter  fhould  have  the  Benefit  of  Clergy,  or  not;  and  this  Doubt  did  arife 
upon  the  Words  of  the  Statute,  (viz,,  not  having  a  Weapon  then  drawn;  all  the  Judges  admitted, 
that  as  long  as  the  Pot  was  in  De  Loy's  Hands,  it  was  a  Weapon  drawn  againft  Hunter;  but  five 
of  them  held,  that  after  he  had  thrown  it  out  of  his  Hand,  it  was  then  no  Weapon  drawn  at  the 
Time  of  the  Wound  given;  for  they  held,  that  the  Words  then  drawn  muft  refer  to  the  Time  of 
the  Wounding;  but  five  others  held,  that  he  fhould  have  the  Benefit  of  Clergy,  for  the  Words 
then  drawn  fhall  relate  to  the  Beginning  of  the  Fighting,  and  not  to  the  Inftant  of  Wounding  j 
for  if  two  Men  are  fighting,  and  one  drops  his  Sword,  or  'tis  ftruck  out  of  his  Hand,  and  thert 
he  is  immediately  killed  by  the  other;  or  if  one  darts  his  Sword  at  the  other,  who  inftantly 
wounds  him,  of  which  Wound  he  afterwards  dies,  the  Perfon  fhall  have  the  Benefit  of  Clergy, 
for  he  who  was  killed  had  a  Weapon  drawn  at  the  Time  of  the  Fighting,  and  did  all  the  Mifchief 
be  could  with  it,  and  it  was  his  own  Aft  that  he  had  it  not  at  the  Time  of  the  Wound  given  : 
The  Recorder  who  reported  this  to  the  King,  was  of  the  Opinion  with  the  five  laft  Judges,  and 
fo  was  the  King  himfelf,  fo  Hunter  had  his  Clergy.     3  Lev.  255.  "The  King  verfus  Hunter. 

47.  The  Defendant  was  indifted  at  Common  Law,  and  likewife  upon  the  Statute  of  Stabbing, 
for  the  Murder  of  one  James  Wells,  and  the  Jury  found  a  Special  Verdift  at  the  Affifes  in  Wilts  : 
Jf.  That  the  Perfon  (lain  was  the  Defendant's  Gardener,  and  being  in  a  Room  near  the  Kitchen 
in  the  Defendant's  Houfe,  he  fent  one  Phillips  to  demand  the  Key  of  the  Garden-Door  of  Wells', 
but  he  refufing  to  deliver  it,  the  Defendant  went  into  another  Room  and  fetched  his  Sword,  and 
then  came  to  Wells  and  expostulated  with  him  about  the  Delivery  of  the  Key,  and  Wells  giving 
fome  rude  Anfwer,  the  Defendant  ftruck  him  on  the  Head  with  his  Sword,  and  Wells  having  a 
Snead  of  a  Scythe  in  his  Hand,  ftruck  at  his  Mafter  feveral  Times,  whereupon  the  Defendant  kil- 
led him  with  his  Sword;  it  was  argued  that  this  was  Murder,  for  tho'  Death  might  not  be  intend* 
ed  at  firft,  yet  the  Mafter  in  this  Cafe  being  doing  an  unlawful  Aft,  and  Death  enfuing,  the  Law 
will  imply  Malice  from  the  Nature  and  Manner  of  Doing  it ;  now  the  Mafter  was  doing  an  unlawful 
Aft,  (viz,.)  correcting  his  Servant  with  a  drawn  Sword,  which  is  a  very  improper  lnftrument  for1 
that  Purpofe ;  and  the  firft  Aft  being  unlawful,  the  ill  Event  is  coupled  to  that  Aft  ;  befides,  the 
Law  implies  Malice  where  a  Man  is  killed  without  any  Provocation,  for  the  Striking  his  Mafter 
was  in  Defence  of  himfelf  and  fubfequent  to  that  unlawful  Aft  which  his  Mafter  did  begin,  (viz..) 
the  Striking  him  with  his  naked  Sword:  But  on  the  other  Side  it  was  argued,  that  where  a  Man 
is  doing  an  unlawful  Aft,  and  Death  enfues,  the  Law  will  not  imply  Malice,  unlefs  the  Aft  it  felf 
extended  to  Death ;  for  'tis  an  unlawful  Aft  to  commit  a  Trefpafs,  or  to  beat  a  Man,  but  yet  if 
Death  enfues,  it  will  not  be  Murder ;  'tis  an  unlawful  Aft  to  fight  a  Duel,  but  yet  if  two  Men 
fall  out  and  prefently  fight,  and  one  is  killed,  'tis  only  Manflaughter ;  befides,  the  unlawful  Aft 
muft  not  only  extend  to  Death,  but  it  muft  be  voluntary  and  done  fedato  animo  ;  for  if 'tis  invo- 
luntary and  in  PafTion,  'tis  not  material  who  was  the  firft  Aggreffor ;  therefore  the  Cafes  of  Shoot- 
ing at  a  Deer  and  killing  a  Man,  and  the  Entring  into  a  Park  to  fteal  Deer  and  killing  the  Keeper, 
are  not  applicable  to  this,  for  the  Shooting,  &c.  was  not  only  unlawful,  but  voluntary,  and  the 
immediate  Caufe  of  Death ;  fo  was  the  Entring  into  the  Park  with  a  malitious  Intention  to  fteal 
Deer,  or  to  kill  thofe  who  oppofed  them;  the  better  Opinion  was,  that  this  was  not  Murder. 
5  Mod.  287.  'The  King  verfus  Keate. 

48.  Captain  Kirk  was  found  guilty  of  the  Murder  of  Conway  Seymour  upon  the  Coroner's  Irt- 
queft,  and  alfo  upon  an  Indiftment  by  the  Grand  Jury,  and  afterwards  rendered  himfelf  to  Prifon  j 
and  the  firft  Term  after  his  being  in  Prifon,  he  moved  to  be  brought  to  his  Trial  or  bailed  :  Holt 
Ch.  Juft.  was  of  Opinion  that  it  ought  to  be  granted,  becaufe  the  Profecutor  had  been  too  dila- 
tory In  the  Profecution  ;  this  was  a  Fault  at  Common  Law,  and  therefore  it  was  redreffed  by  the 
Statute  3  H.  7.  by  which  it  appears,  that  Juftice  ought  not  to  be  delayed  :  But  the  other  Judges 
were  againft  him,  becaufe  after  he  had  furrendered  himfelf,  he  did  not  give  the  Profecutor  timely 
Notice,  and  therefore  could  not  be  tried  this  Term,  nor  bailed  ;  'tis  true,  the  Court  may  bail  in 
Murder,  but  'tis  never  done,  unlefs  in  extraordinary  Cafes.     5  Mod.  454.  Capt.  Kirk's  Cafe. 

40.  Tho.  Howard,  Brother  to  the  Earl  of  Carlifle,  and  his  two  Servants  Naylor  and  Mills,  Were 
convifted  for  the  Murder  of  one  Proby,  Servant  of  a  Horfe-keeper,  and  being  brought  to  the  Bar, 
they  pleaded  the  King's  Pardon,  in  which  all  the  Proceedings  upon  the  Indiftment  were  recited, 
and  that  the  King  pardoned  the  Killing  and  Felony,  but  the  Word  Murder  was  omitted,  and  there 
was  no  Writ  of  Allowance;  whereupon  Mr.  Howard  was  advifed  to  get  a  better  Pardon,  for  other- 
wife  this  might  be  repealed  upon  a  Scire  facial  feven  Years  hence>  and  he  might  be  executed, 

6  H  a  and 


97Z 


Indi&ment. 


and    afterwards  he   produced  a  better  Pardon   and  a  Writ  of  Allowance.     Raym.  13.  Mi.  How- 
ard's Cafe. 

50.  Indictment  in  Surrey  for  a  Murder,  upon  Not  guilty  pleaded,  the  Jury  find,  that  the  De- 
fendant Manning  took  his  Wife  in  the  Aft-  of  Adultery  with  the  Perfon  flain,  and  that  he  imme- 
diately flung  a  Joint- ftool  at  him,  and  with  the  fame  killed  him;  adjudged  only  Manftaughter, 
and  he  was  burnt  in  the  Hand,  and  very  gently,  by  the  Order  of  the  Court,  for  that  there  could 
not  be  a  greater  Provocation.     Raym.  a  12.  Mannings  Cafe. 

51.  Upon  an  Indictment  for  Murder,  the  Cafe  was,  the  Defendant  being  a  Collector  of 
the  Hearth  Money,  came  to  one  Weft's  Koufe  to  demand  the  Money,  but  there  being  only  a 
Maid  Servant  in  the  Houfe,  and  fhe  havirg  no  Money,  the  Defendant  diftrained  a  fiiver  Cup, 
and  the  Maid  endeavouring  to  flop  him  from  carrying  it  away,  flood  in  the  Door-way,  the;eupon 
the  Prifoner  beat  her  fo  againft  the  Door-Pofls  that  fhe  died  within  three  Weeks  ;  adjudged,  this 
was  only  Matt/laughter,  for  it  was  a  Provocation  to  obftruct  him  going  out  with  the  Diftrefs. 
1  Vent.  2 id.  Gojfes  Cafe. 

52.  Ddngerfeiid  was  convicted  for  publifhing  a  Libel  againft  the  King,  and  was  fentenced  to, 
pay  500  /.  and  to  be  whipp'd  on  Thurfday  from  Aldgate  to  Newgate,  and  on  Saturday  following 
from  Newgate  to  'Tyburn,  which  was  done;  and  as  he  was  returning  in  a  Coach  fiom  Tyburn,  fome 
Words  palled  between  him  and  the  Defendant,  who  run  him  into  the  Eye  with  a  fmall  Cane,  of 
which  Wound  Dangerfeild  died  on  the  Monday  following,  and  Frances  the  Defendant  was  con- 
victed of  the  Murder  and  executed.     3  Mod.  (58.  DangerfeiWs  Cafe. 

53.  Indictment  againft  A.  B.  for  the  Murder  of  one  Cooper,  and  likewife  againft  C.  D.  and  E. 
for  that  they  were  prefent  ajjifting,  aiding  and  abetting  A.  B.  therein  :  E.  being  arraigned  on  this 
Indictment,  pleaded  Not  guilty;  and  upon  the  Trial  the  Evidence  was,  that  Cooper  who  was  kil- 
led was  a  Conftable  in  the  Execution  of  his  Office  with  feveral  Conftables  in  May-Fair  $  that  the 
Prifoner  at  the  Bar  was  the  firft  who  drew  his  Sword,  and  with  about  forty  other  Perfons  fell  up- 
on the  Conftables;  that  this  Riot  continued  about  an  Hour,  in  which  Cooper  was  killed,  but  by 
whofe  Hand  it  was  not  known;  but  it  appeared  that  A.  B.  had  been  tried  and  acquitted  upon 
this  Indictment;  adjudged,  that  this  Indictment  is  againft  the  Prifoner  as  aiding  and  ajjifting  A. 
B.  who  was  acquitted  of  the  Murder ;  yet  where  feveral  Men  make  a  Riot,  and  one  is  killed,  all 
are  Principals,  and  as  well  he  who  began  the  Riot,  as  the  Perfon  who  actually  did  the  Fact.  1  Salk. 
334.  The  Qiieen  verfus  WaUis. 

(  W) 

f  0?  ®ufance#. 

1.     AN   Indictment  will   not  lie  for  Stopping  a  Way  on  his  own  Lands,  nor  for  enclofing  a 
±\_    Ground  where  another  ought   to  have  Common,  but  an  Action  on  the  Cafe.     2  Leon. 
117.  Willoughby's  Cafe. 

So  for  Stopping  a  Way  Valde  neceftariam,  is  ill ;  befides,  there  was  no  Addition  to  the  Defen- 
dant's Name.     4  Leon.  Keen's  Cafe. 

2.  Indictment  for  a  Nufance  in  the  Highway  ad  commune  nocumentum  ligeorum  prope  inhabitan- 
tium,  quafhed,  becaufe  it  ought  to  be  general,  and  not  reftrained  to  the  Inhabitants  near  it. 
I  Roll.  Rep.  406.  The  King  verfus  The  Vill  of Hornfey. 

3.  Two  Indictments  were  preferred  againft  the  Defendant  for  erecting  Purpreftures,  and  two  more 
for  continuing  them  in  the  Highways;  upon  Not  guilty  pleaded,  he  was  found  guilty  of  continuing 
them,  but  acquitted  of  the  Erecting;  therefore  it  was  infifled,  that  he  could  not  be  guilty  of  the 
Continuing,  which  may  be  true,  if  the  Erecting  and  Continuing  had  been  in  one  Indictment ; 
but  certainly  a  Man  may  be  guilty  of  Continuing  that  which  was  erected  by  another.  Style  148. 
Gunters  Cafe. 

4.  Indictment  for  Building  a  Barn  on  a  Highway  ad  nocumentum  of  the  Subjects  paffing  that 
Way,  but  did  not  conclude  contra  pacem,  for  which  Caufe  it  was  held  infufficient;  then  it  was 
made  a  Queflion,  whether  it  fhould  be  quafhed  before  the  Defendant  produced  a  Certificate, 
that  the  Nufance  was  removed  ;  and  by  the  better  Opinion  it  was  quafhed.  Cro.  Car.  422.  Ley- 
ton's-  Cafe. 

5.  Four  Men  were  indicted  for  fetting  up  Signs  on  their  Houfes  and  keeping  Inns,  &c.  and  for 
felling  Victuals  to  Travellers  ad  commune  nocumentum,  &c.  and  upon  Demurrer  it  was  objected 
againft  this  Indictment  both  as  to  the  Matter  and  Form,  for  that  it  was  a  Nufance,  and  that  four 
could  not  be  joined  in  one  Indictment,  when  their  Offences  were  feveral ;  but  adjudged,  that  'tis 
lawful  to  fet  up  an  Inn,  and  that  by  putting  up  a  Sign  he  becomes  chargeable  to  the  Publick ;  and 
therefore  if  he  refufes  Lodging  to  a  Traveller,  an  Action  on  the  Cafe  lies  againft  him  ;  that  Four 
might  be  joined  in  an  Indictment,  if  it  had  fet  forth,  that  they  feparaliter  had  fet  up  Inns,  but  that 
for" Want  of  that  Word  this  Indictment  was  ill;  that  where  an  Indictment  is  preferred  for  a  Thing 
which  is  malum  in  fe,  there  it  muft  conclude  ad  commune  nocumentum  ;  but  if  'tis  for  Abufing  or 
Mifufing  a  Thing,  which  in  itfelf  was  lawful,  there  the  particular  Mif-ufer  muft  be  alledged,  as 
in  the  principal  Cafe,  that  the  Place  where  the  Inns  were  fet  up  is  dangerous;  that  there  were 
too  many  before;  that  they  harboured  Thieves,  <& c.  and  for  thefe  Reafons  this  Indictment  was 
quafhed.     Palm.  367,  373. 

1  6.  In- 
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6.  Indictment  for  erecting  Polls  and  Rails  in  the  Highway ;  'tis  neceffary  to  prove,  that  the 
Party  indicted  fet  them  up;  for  continuing  them,  or  not  fuffering  them  to  be  removed,  will  not 
fupport  fuch  Indictment,     i  Vent.  183.  Auftins  Cafe. 

7.  Indictment  for  a  Nufance,  fetting  forth,  that  BiUingf gate-Dock  was  a  common  Dock,  to  which 
all  fmall  Ships  coming  with  Provisions  to  the  Markets  in  London  were  brought,  but  that  no  great 
Ship  ought  or  ufed  to  come  there,-  that  the  Defendant  brought  a  great  Ship  there  of  300  Tuns, 
Ad  commune  nocumenttm  of  the  Queen's  Subjects  ;  it  was  objected,  that  it  was  inconfiftent  to  fay 
a  Place  is  a  common  Dock,  and  that  it  is  a  Nufance  for  a  great  Ship  to  come  there,  becaufe  a  com- 
mon Dock  is  free  for  all  Ships,  for  otherwife  it  cannot  be  Common ;  but  ruled,  that  a  Dock  may 
be  Common  only  for  fmall  Ships  as  well  as  a  Highway  be  common  only  for  Pack-Horfes,  or  a 
Horfe-Way,  and  if  Carts  fhould  pafs  in  fuch  a  Way,  and  make  it  inconvenient  for  Horfes  and  their 
Riders,  this  would  be  a  Nufance,  and  indictable;  befides,  Indictments  for  Nufances  are  feldom 
quafhed,  but  if  removed  into  B.  R.  and  the  Indictment  confefled,  it  will  be  a  Mitigation  of  the 
Fine,  and  it  may  be  proper  to  have  Affidavits  to  leflen  the  Offence;  the  Defendant,  in  this  Cafe 
demurred  to  the  Indictment.     Mod.  Cafes  145.  The  Queen  verfus  Lea/;. 

(X) 

£t>a:&  of  allegiance,  refuCng. 

I.  'TPHE  Lord  Van x  was  indicted  for  refufing  to  take  the  Oath  of  Allegiance,  being  lawfully 
1  tendered  to  him,  and  he  being  above  eighteen  Years  old;  this  was  certified  to  B.  R.  un- 
der the  Hands  of  feveral  of  the  Privy  Council,  and  he  being  brought  into  Court,  and  the  Oath 
read  to  him,  he  prayed  to  have  Counfel,  but  it  was  denied;  and  being  preffed  to  plead  to  the 
Indictment,  he  confeffed  it,  and  thereupon  he  had- Judgment  of  Praemunire,  according  to  the  Sta- 
tute 16  R.  2.  (viz,.)  to  be  out  of  the  Kings  Protection,  to  forfeit  his  Lands,  Tenements,  Goods 
and  Chattels  for  ever  to  the  King,  and  to  be  imprifoned  during  Life.  1  Bulfl.  197.  Lord  Vaux's 
Cafe. 

2.  The  Defendant  was  indicted  for  malitioufiy  and  feditioufly  faying,  He  that  fpeaketh  againfl 
the  Pope  is  a  Rogue,  for  the  Pope  is  alove  the  King  and  this  Kingdom  ;  he  was  committed  and  re- 
manded for  Want  of  Bail.     Palm.  426.  Matchett's  Cafe. 

(Y) 

tfo?  peviuvt  ant)  ^ubojnatiotT. 

i.  AN  Information  was  exhibited  againfl  a  Sheriff  for  Perjury,  for  returning  one  who  was  not 
JL1_  elected  Knight  of  the  Shire  ;  it  appeared,  that  by  the  Perfuafion  of  B.  G.  he  did  not  take 
an  Oath  at  the  Entrance  into  his  Office,  yet  both  the  Sheriff  and  the  faid  B  G.  were  fined  and 
committed  by  the  Court  for  their  Contempt.  Trin.  1  Eliz,.  Dyer  168.  Bronker's  Cafe.  Hill.  5 
Car.  Long's  Cafe.  S,  P. 

2.  The  Oath  was  made  in  Middlefcx,  and  the  Indictment  for  Perjury  on  the  Statute,  was  in 
Staffordjhirs,  fetting  iorth,  that  he  was  examined  upon  certain  Articles  in  the  Star-Chamber,  and 
that  he  falfo  &  voluntrie  depofuit,  and  did  not  fhew  in  what  Matter,  nor  in  what  Action,  for 
which  Reafon  it  was  quafhed.     Cro.  Eliz,.  137.  Stedmans  Cafe. 

3.  Indictment  on  the  Statute,  for  that  the  Defendant  apud  Caflrum  Leicefler  falfo  depofuit,  and 
did  not  fhew  in  what  County  the  Caftle  was,  and  the  proper  Conclufion  was  omitted,  (viz,.)  & 
fie  fi'fo  &  voluntarie  perjurium  commiftt,  for  which  Reafons  it  was  quafhed.  Cro.  Eliz,.  137.  Ri- 
chard verfus  Thomas. 

4.  *  Tzuo  were  indicted,  for  that  they  falfo  &  corruptive  depofuere,  whereas  the  Statute  is  wil-  2  Leofi» 
fully,  and  the  Indictment  concluded  &  jic  voluntarium  commiferunt  perjurium,  for  this  Reafon  it  *  pa]m- 
was  quafhed.     Cro.  Eliz,.  147.  Lembro  verfus  Hamper.  .  535.  S.  P. 

5.  The  Defendant  was  indicted  on  the  Statute,  for  that  there  Was  a  Suit  in  Chancery  between 
the  Parties  for  the  Manor  of  Staverton  in  Devonfnre,  and  a  CommifTion  was  awarded  to  examine 
Witneffes  in  that  Caufe;  and  that  the  Defendant  being  examined,  did  fwear,  that  a  Feoffment  of 
the  Manor  was  delivered  as  an  Efcrow,  innuendo  Manerium  praditl',  when  it  was  delivered  abfo- 
lutely,  and  this  was  afligned  for  the  Perjury;  but  the  Indictment  was  quafhed,  becaufe  it  did  not 
appear  that  the  Defendant  made  Oath  of  the  Delivery  of  a  Feoffment  of  the  Manor  of  Staverton,  ^  ,*. 
bu:  of  the  Manor  generally;  'tis  true,  'tis  made  certain  by  the  *  Innuendo,  but  a  Man  fhall  not  be  K;n*'  ^ie 
pumQied  for  Perjury  by  an  Innuendo.     Cro.  Eliz.  428.  Greep, 

6.  Indictment  for  Perjury,  fetting  forth,  that  the  Defendant  falfo  depofuit  fo  and  fo,  and  con- 
cludes, &  Jic  voluntarie  corrupt  e  &  falfo  depofuit;  adjudged  naught,  for  voluntarie  &  ccrrupte 
fhould  be  alledged  with  the  Fact.     3  Cro.  201.  Somerfett\  Cafe. 

7.  The  Defendant  was  indicted  for  Perjury  in  an  Affidavit  made  before  Sir  Robert  Rich,  contra 
formam  Statuti  5  Eliz,.  and  becaufe  it  was  not  alledged,  that  Sir  Robert  Rich  was  then  a  Mafter  in 
Chancery,  it  was  adjudged,  that  Perjury  in  this  Affidavit  was  not  within  the  Statute.  3  Bulji.  3  3  2, 
The  King  verfus  Bslh 

8.  The 
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8.  The  Defendant  was  indifted  upon  the  Statute  for  Perjury,  for  that  he  being  produced  as  a 
Witnefs  for  the  King  at  a  Trial  upon  an  Information,  and  fworn,  did  falfly  fwear,  &c.  fetting 
out  the  Oath  and  the  Falfity ;  it  was  excepted  againft  the  Indidment,  that  a  Witnefs  for  the  King 
could  not  be  punifhed  by  Indiftment,  becaufe  that  is  likewife  at  the  Suit  of  the  King;  and  'tis 
not  reafonable  that  he  fiiould  punifh  his  own  Witneffes,   and  fo  it  was  adjudged.     2  Cro.  120. 

Price's  Cafe. 

9.  Indiftment  on  the  Statute  5  Eliz..  cap.  9  fetting  forth,  that  there  was  a  Suit  in  Chancery, 
and  that  a  Commiflion  iffued  to  examine  Witneffes,  and  an  interrogatory  being  adminiftred  to  the 
Def.ndant,  whether  he  knew  (fetting  forth  the  Interrogatory)  he  falfly  and  corruptly  depofed,  d^c 
(fetting  forth  the  Oath)  whereas  in  Truth,  &c.  the  Indiftment  was  quafhed,  becaufe  it  did  not 

*  1  Roll.  a  *  wfat  was  the  Iffue  in  Chancery,  nor  that  what  he  fwore  tended  to  the  Proof  or  Difproof 
MandV*'  of  the  Iffue,  fo  as  it  might  appear  to  be  a  Damage  to  the  Profecutor.  2  Cro.  257.  Sharp's  Cafe. 
Cafe.S.P.  Cro.  Eliz,.  184.  S.  P.  and  428.  S.  P.  2  Leon.  40.  Green  verfus  Edwards.  S.  P. 

10.  Indiftment  was  quafhed,  for  that  it  fet  forth,  tatlo  per  fe  facro  Evangelio  falfo  depofuit, 
which  is  not  a  pofitive  Allegation  that  he  was  fworn.     2  Cro.  105.  Dinflon'sCak. 

1 1.  The  Defendant  was  outlawed  upon  an  Indiftment  on  this  Statute;  and  upon  Error  brought 
it  was  affigned  for  Error,  that  he  was  indifted  by  the  Name  of  B.  G.  de  Parochia  de  A/gate,  and 
dd  not  (hew  in  what  County  Algate  was,  tho'  Middle/ex  was  in  the  Margin;  adjudged,  that  fball 
be  referred  to  the  Place  where  the  Offence  was  committed,  and  not  to  the  County  in  which  the 
Defendant  dwelt,  and  for  that  Indiftments  fhall  not  be  taken  by  Intendment,  it  was  reverfed. 
2  Cro.  167.    Leeche's  Cafe. 

12.  Error  to  reverfe  an  Outlary  upon  the  Statute  of  Perjury,  the  Error  affigned  was,  that  the 
Statute  was  mifiecited,  for  'tis  quod  quilibet  attinSlus  de  tali  offenfa  admhteret  inftead  of  amit- 
teret  &  forisfaceret  20  I.  and  for  this  Caufe  it  was  reverfed.     2  Cro.  133.  Parker's  Cafe. 

1  Bulft.  13.  Upon  a  Depofition  made  in  the  Court  of  Requefls,  in  a  Caufe  there  depending,  concerning 
10"'  a  Title  to  Lands,  tho'  the  Party  fwear  a  Thing  which  is  falfe,  yet  he  cannot  be  punifhed  for  Per- 

*  But  an  :ury  .  for  'tis  a  Vain  and  not  a  corrupt  Oath,  becaufe  that  *  Court  cannot  examine  Titles  of  Lands. 
Indidment  ^   *^  pa-ai>s  Ca(e>    Moor  627.  Agara's  Cafe.  5.  P.     See  Poftea  36. 

Leet  "fir  Taking  a  falfe  Oath  coram  Senefchallo,  was  held  good.    4  Leon.  105,  and  ibid.  25.  Newman  v.  Sheriff. 

1 4.  There  was  a  Bill  and  Anfwer  in  Chancery  filed,  and  by  an  Order  of  Court  one  L.  was  made 
a  Party  to  the  Bill ;  and  upon  a  Commiflion  to  examine  Witneffes  in  a  Caufe  between  the  Plain- 
tiff and  the  Defendant,  and  the  aforefaid  L.  a  Witnefs  was  produced  and  examined  on  the  Part  of 
L.  who  depofed  direftly  for  him,  and  thereupon  a  Decree  was  made  againft  the  other  Defendant, 
who  brought  an  Aftion  of  Debt  againft  this  Witnefs,  upon  the  Statute  5  Eliz..  of  Perjury,  as  a 
Party  grieved  by  his  Oath ;  but  adjudged,  that  the  Aftion  did  not  lie,  becaufe  there  was  no  Iffue 
between  the  faid  L.  and  the  Defendant  in  Chancery,  for  he  was  made  a  Party  to  the  Bill  by  a  col- 
lateral Order ;  and  there  was  no  Bill  brought  by  or  againft  him  fo  out  of  the  Statute;  and  it  be- 
ing a  Penal  Law,  fhall  be  taken  ftriftly.     Tel.  22.  Brode  veifus  Owen. 

15.  A  Bill  in  Chancery  was  exhibited  againft  two  Defendants;  one  of  them,  after  he  had  pus 
in  his  Anfwer,  made  Affidavit,  that  the  other  was  very  fick,  and  could  not  travel  without  Dan- 
ger of  his  Life ;  when  the  Caufe  came  to  be  heard,  the  other  Defendant  came  into  Court,  and  af- 
firmed, that  he  was  not  fick  at  that  Time  when  the  other  fwore  he  was,  but  that  it  was  a  Con- 
trivance of  that  Defendant,  that  he  fhould  go  to  Bed  and  feign  himfelf  fick,  that  when  he  came 
to  London  he  might  affirm  that  he  left  him  fick  in  Bed  ;  whereupon  the  Lord  Keeper  Egerton  or- 
dered both  Parties  to  be  examined  upon  Interrogatories,  and  one  affirmed  that  the  other  was  fick, 
which  the  other  pofitively  denied  ;  and  Witneffes  were  alfo  examined,  who  proved  the  Praftice, 
which  was  not  only  a  Contempt  to  the  Court,  but  double  Perjury,  for  which  he  was  fined  and 
committed,  and  ordered  to  pay  Cofts  of  Suit.     Moor  6^6.  Bullen  verfus  Bullen. 

i<5.  The  Defendant  was  indifted  for  Perjury,  for  that  he  being  asked  by  the  Judge,  in  giving 
Evidence,  whether  T".  S.  brought  fuch  a  Number  of  Sheep  from  one  Town  to  another  altogether, 
he  anfwered  that  he  did,  when  in  Truth  he  did  not  drive  them  altogether,  but  at  feveral  Times : 
Et  per  Curiam,  he  fhall  be  difcharged,  for  'tis  not  material  whether  he  brought  them  altogether, 
or  not  for  the  Subftance  was,  whether  he  brought  them,  or  not,  and  not  the  Manner  of  bringing 
them.     2  Roll.  Rep.  42.  Laiflon's  Cafe. 

17.  The  Defendant  was  to  prove  a  Matter  concerning  himfelf,  and  he  with  one  W.  procured  O. 
a  Knight  of  the  Poft,  to  fwear  that  he  knew  T.  S.  did  fuch  a  Faft,  and  the  Truth  was,  that  he 
did  it,  but  0.  who  made  the  Oath  did  not  know  it,  nor  ever  faw  T.  S.  before,  and  this  was  ad- 
judged Perjury,  and  punifhable  in  B.  R.  the  Indiftment  being  by  Order  of  the  Lord  Keeper,  and 
the  Oath  being  made  in  the  Court  of  Chancery,  and  this  is  punifhable  at  Common  Law;  there- 
fore the  Objeftion,  that  it  did  not  conclude  contra  formam  Statuti,  was  not  allowed.  2  Roll.  Rep. 
244.  iVIrickfleys  Cafe. 

18.  Exceptions  to  an  Indiftment  for  Perjury,  for  that  it  was  in  plena  Sefjjone  generally,  without 
fhewing  what  Seflions,  either  the  Quarter-Seflions,  or  not,  and  for  that  it  did  not  fet  forth,  that 
any  of  the  Juftices  before  whom  it  was  taken  were  of  the  Quorum.    Style  1 24.    Trin.  24  Car. 

19.  It  was  a  Doubt  to  the  Chief  Juftice  Roll,  whether  a  Man  might  be  bailed  upon  an  Indift- 
ment of  Perjury,    tho'  the  Clerks  of  the    Crown-Side   affirmed  that  he  might.     HiU.  1552. 

Style  3^8. 
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20.  Indictment  againft  0.  for  Perjury,  and  that  W.  was  confenting  and  abetting  to  it ;  for  that 
W.  had  made  an  Oath  in  Chancery,  that  certain  Articles  exhibited  in  that  Court  for  the 
Good  Behaviour  were  true,  when  he  did  not  know  the  Parties  to  thofe  Articles,  or  that  any 
Part  of  them  were  true  ;  the  Defendants  were  found  guilty  ;  and  now  it  was  moved,  that  the 
Indictment  was  ill,  becaufe  it  did  not  conclude  contra  formam  Statuti  ;  and  at  Common  Law  a 
Man  is  not  punifhable  for  fwearing  what  he  doth  not  know  to  be  true;  unlefs  'tis  falfe  ;  but  ad- 
judged, that  it  is  Perjury  ar  Common  Law  to  fwear  without  Knowledge,  tho'  the  Thing  is  true. 
Palm.  294.  Ockley  and  WhitLsby's  Cafe. 

21.  Indictment  for  Perjury,  letting  forth,  that  one  Sothcrton  had  brought  an  Action  of  Trefpafs  „  Ro]]_ 
againft  T.S.  for  a  Trefpafs  done  by  his  Sheep  in  Sothcrton  s  Clofe,  (reciting  the  whole  Record)  and  Rep-jis. 
that  T.  S.  had  pleaded  Not  guilty,    and  at  the  Trial  G.  D.  (the  Perfon  now  indicted;  falfo,  mali- 

tiofe  &  corruptive  gave  Evidence  to  the  Jury  thus,  (viz..)  I  Jaw  thirty  or  forty  of  T.  S.'i  Sheep 
in  Mr.  Sothertoiw  Clvfe,  and  I  knew  them  to  he  his  Sheep,  becaufe  they  were  marked  with  a  Five 
on  the  Shoulder,  and  all  his  Sheep  are  marked  with  a  Five  ;  when  in  Truth  his  Sheep  were 
not  marked  with  a  Five;  it  was  objected  to  this  Indictment,  that  the  Perjury  was  ailigned  in  a 
Thing  immaterial  to  the  IlTue  ;  for  that  was,  whether  the  Sheep  of  T.  S.  were  in  the  Clofe  or 
not,  and  the  Perjury  was,  that  All  his  Sheep  were  marked  with  a  Five ;  now,  tho'  they  were 
not  marked  with  a  Five,  yet  they  might  be  in  the  Clofe  ;  but  adjudged,  that  the  Perjury 
was  well  affigned  ;  for  when  he  had  fworn  generally,  that  he  had  feen  the  Sheep  in  the  Clofe,  he 
gave  a  Reafon  how  he  knew  them  to  be  the  Sheep  of  T.  S.  and  that  being  Falfe,  it  was  a  N'eans 
to  induce  the  Jury  to  give  a  Verdict  againft  T.  S.  and  he  was  prejudiced  thereby.  Palm.  382,  535. 
'Jary  and  King. 

22  The  Defendant  was  indicted  for  Perjury  and  convicted  for  fwearing,  that  he  was  Servant 
to .W.  R.  when  in  Truth  he  was  Servant  to  the  Servant  of  W-  R.  he  was  fined  10/.  whereas 
one  'Tyler  was  fined  only  5  /.  for  the  like  Offence.     Allen  79. 

23.  There  was  a  Verdict  for  the  King  upon  an  Information  for  Perjury  againft  the  Defendant,  1  Lev.  9. 
for    giving  Evidence  falfly   in  B.  R.  upon  a  Trial  between    Dun  and  Dawfon ;  the  Information  Su'-  '4:j» 
was,  Memorandum,  that   Sir  "Tho.  Fanjhaw  giveth  the  Court  to  underftood,  and  to  be  informed,  J'J* 
that  in  Hillary-Term  1659,  in  Rotulis  continetur  fie,  that  Dun  brought  an  Aftion,  and  fo  recites 

the  whole  Record  and  the  Trial,  and  that  the  Defendant  Read  faljum  praftitit  Sacr amentum,  at 
the  faid  Trial;  and  now  it  was  moved  in  Arreft  of  Judgment,  that  to  fay  in  Rotulis  continetur, 
that  Read  took  a  falfe  Oath,  is  not  a  pofitive  Charge  ;  it  ought  to  be  thus,  after  the  Recital  of 
the  Proceedings,  &c.  &  ulterius  dat  Curia  hie  intelligi  that  Read  took  a  falfe  Oath;  but  ad- 
judged, that  the  Record  it  felf  being  a  Record  of  that  Court,  the  Judges  will  confider  and  take 
Notice  what  is  pofuive  in  it.  Raym.  34  The  King  verfus  Read.  In  this  Cafe,  the  Defendant 
was  acquitted,  and  upon  a  Motion  for  a  New  Trial,  for  that  feme  of  the  Witnefles  were  abfent, 
it  was  not  granted.     See  the  King  verfus  Fenwick. 

24.  Information  for  a  Perjury,  letting  forth,  that  Sir  'John  Lee  brought   an  Action  of  Trefpafs 

in  C.  B.  againft  one  Garward,  for  felling  Trees,  and  at  the  Trial  Wright  the  Defendant  fwore,  '  '  I4  ' 
that  Garward  on  fuch  a  Day,  did  fell  60  Trees  of  the  Value  of  80  /.  ubi  revera  he  did  not  fell 
fixty  Trees  of  the  Value  of  80  /.  Upon  Not  guilty  pleaded,  there  was  a  Verdict  for  the  King, 
and  it  was  moved  in  Arrelt  of  Judgment,  that  in  Recital  of  the  Action  brought  in  the  Common 
Pleas,  and  the  IlTue  joined,  'tis  faid,  that  it  was  awarded  quod  Pienire  faceret  hie  Duodecim,  which 
is  the  Form  of  the  King's  Bench;  fo  the  Trial  was  coram  non  judice  ;  and  if  fo,  Perjury  cannot 
be  committed ;  then  'tis  faid,  that  in  the  Action  Jurata  ponitur  in  refpetT  coram  Domino  Rege  ;  fo 
that  the  Action  was  begun  in  the  Common  Pleas,  and  tried  in  the  King's  Bench  ;  but  this  was 
over  ruled,  and  the  Defendant  was  fined  20/.  and  to  ftand  in  the  Pillory.  Raym.  "j^.The  King 
verfus    Wright. 

25.  Information  for  re:  jury  ;  upon  Not  guilty  pleaded,  the  Record  of  the  Action  in  which 
the  Perjury  was  fuppofed  to  be  committed,  was  produced  at  the  Trial,  and  it  varied  from  that 
which  was  laid  in  this  Information  ;  and  thereupon  at  the  Affiles  this  Matter  was  found  Specially; 
and  upon  arguing  this  Special  Verdict,  it  was  adjudged,  that  the  Jury  at  the  Trial  of  this  Infor- 
mation, could  not  have  Conufance  of  the  Variance  between  the  Record  and  the  Information',  but 
that  the  Judge  ought  to  have  determined  that  Matter  at  the  Trial  ;  and  therefore  a  Venire  facias 
de  novo  was  awarded.  ,  Raym.  202.  The  King  verfus  Sykes. 

26.  The  Defendant  was  found  guilty  in  an  Information  for  Perjury,  and  upon  feveral  Affida- 
vits the  Court  was  moved  for  a  new  Trial  ;  but  it  was  denied,  unlefs  the  King's  Council  would 
confent,  tho'  it  appeared  to  the  Court,  that  there  was  Caufe  for  a  new  Trial.  Sid  49.  Read 
verfus  Davijon. 

27.  Indictment  for  Perjury  will  not  be  quafhed  for  any  Infufliciency  till  the  Merits  are  tried  ; 
and  'tis  Time  enough  to  move  to  quafh  it  after  a  Verdict  ;  the  like  for  Forgery;  the  like  for  an 
Information  for  either  of  thefe  Offences,  and  no  Certiorari  fhall  be  to  remove  an  Indictment  for 
either  of  thefe  Offences ;  for  when  'tis  removed  they   leldom  proceed.     Sid.  54. 

28.  Information  at  Common  Law  was  exhibited  for  Perjury,  and  the  Defendant  was  found  guilty; 

and  it  was  moved  .in  Arreft  of  Judgment,   that  the  Perjury  was  fuppofed  to  be  committed  in  an- 

fwering   to  feveral.  Interrogatories  in  Chancery;  which  is  very   incertain,  becaufe  he  did    not    fee 

forth  in   what  Interrogatory    the   Defendant  was   perjured;  but    adjudged,  that  the  Information 

was  good,   for  every  Perjury  is  punifhable  at   Common  Lain  ;  but  upon  the  Statute  5  EHz,.  cap.  9 

more  Certainty  is  required.     Sid.  ic6. 

29.  A. 
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29.  A  Bill  was  exhibited  to  difcover  a  Fraud  in  making  a  Will,  and  one  QuePtion  was,  whe- 
ther the  Defendant  did  folicite  ?8  have  it  proved  in  Chancery  ;  to  which  he  anfwered,  that  be 
did  not  folicite  in  Chancery  to  prove  the  Will,  &c.  and  for  this  Anfwer  he  was  indicted  at  Com- 
mon Law  for  Perjury,  and  the  Evidence  at  the  Trial  to  prove  him  guilty,  was,  that  he  did  fo- 
licite, but  did  not  pay  any  Fees  ;  he  was  found  guilty,  and  it  was  moved  in  ArrePt  of  Judgment, 
that  this  was  not  Perjury,  for  if  falfe  it  was  in  a  Thing  not  materia! ;  for  the  foliating  or  not 
foliciting  to  have  a  Will  proved,  is  very  iniignificant;  but  adjudged,  that  Perjury  at  Common 
Law  may  be  in  an  immaterial  Thing  in  an  Anfwer  in  Chancery  ;  but  if  one  Iwear  falfe  to  an 
Interrogatory,  in  a  Thing  not  materially  charged  therein,  this  is  not  Perjury  at  Common  Law, 
becaufe  he  who  adminifired  the  Oath  had  not  Power  to  adminifter  it,  but  in  Matters  charged  in 
the  Interrogatory.  Sid.  274.  The  King  verfus  Drue. 
Raym.  30.  The  Defendant  was  convicted  in  B.  R.  for  Perjury  on  a  Record  in  C.  B.  and  it  was  moved 

74'  to  Hay  Judgment,  becaufe  the  Record  in   C.  B.  and  which   was   recited  in    the  Indictment,  was 

erroneous  ;  but  the  Defendant  was  fined  20  /.  and  to  ftand  in  the  Pillory  ;  for  there  was  no  Error 
in  the  Indictment,  tho'  there  might  in  the  Record  in  the  C.  B.  and  if  there  were,  the  Defendant 
fhould  not  take  any  Advantage  of  it.     Sid  148.  The  King  verfus  Wright. 
Jones  21.  Upon  a  Trial  at  the  Affifes  in  Cumberland  Sir  'John  Jackfon  was  acquitted  of  a  great  Debt 

j6>*  by  the  Perjury  of  Fenwick  and  Holt,  for  which  they  were  indicted,  and  the  Trial  being  appoint- 

ev.  114.  ej  .n  tjjat  (2ountVj  tne  Witneffes  who  could  prove  the  Perjury,  were  arretted  for  great  Sums,  and 
committed,  fo  that  they  could  not  be  prcfent  at  the  Trial  and  thereupon  the  Defendants  were 
acquitted;  all  this  Matter  being  made  evident,  the  Court  was  moved  for  a  new  Trial  of  the  Peiv 
jury ;  and  efpecially  fince  an  Information  had  been  exhibited  againft  Sir  John  Jack/on,  at  whofe 
Contrivance  the  Witneffes  were  arrefkd  in  going  to  the  Affifes,  and  he  was  found  guilty  of  the 
Mifdemeanor  ;  but  the  Court  would  not  grant  a  new  Trial  in  Perjury,  becaufe  the  Record  of  the 
Acquittal  was  before  them;  but  Juftice  Wyndham  was  of  Opinion  for  a  new  Trial,  becaufe  tho' 
a  Man  is  not  to  be  put  in  Jeopardy  twice  for  his  Life,  for  one  and  the  fame  Offence  ;  yet  this 
is  a  Crime  which  doth  not  reach  Life;  and  therefore  he  was  for  extending  Juftice,  that  the  Inno- 
cent might  not  be  punifhed  by  the  Guilty,  efpecially  when  the  Means  by  which  the  Party  efcaped 
Juftice  is  a  greater  Crime  than  the  firft  ;  fo  Sir  John  Jackfon  was  fined  1000  Marks,  and  com- 
mitted for  a  Month  without  Bail.     Sid.  149,   153.  The  King  verfus  Fenwick  and  Holt. 

3:.  Information  againft  Buck-worth  for  i-erjury,  and  againft  T  and  G.  for  Subornation  ;  the  Cafe 
was  thus,  Mr.  Dormer  being  Tenant  for  Life  of  Lands  of  3  confiderable  yearly  Value,  Remainder 
to  his  firft  Son  in  Tail  Male,  Remainder  to  his  Daughters,  married  a  Woman,  and  they  both 
came  to  London  from  Lincoln/hire,  ar.d  lodged  in  Cham  try -Lane,  where  Mr.  Dormer  foon  after- 
wards died,  and  the  Widow  pretending  fhe  was  with  Child,  and  lately  delivered  of  a  Daughter ; 
upon  a  Trial  at  Bar  in  Ejectment,  between  this  Infant  and  thofe  in  Remainder,  and  the  Birth  of 
it  was  proved  with  the  ufual  Circumfuances  of  Women  in  Labour;  but  Mrs  Buckworth  the  Mid- 
wife gave  Evidence,  that  it  was  not  the  Child  of  Mrs.  Dormer,  but  of  a  poor  Woman  in  St. 
Giles's  Parifh,  wl  ich  fhe  bought  of  the  Mother  for  2  .f.  6  d.  which  Child  was  brought  by  this 
Midwife  at  a  Time  appointed  to  Mrs  Dormer,  who  was  thereupon  to  cry  out,  and  pretend  her 
felf  in  Labour,  and  it  was  put  to  her  into  the  Bed,  and  into  her  Bofom,  and  taken  from  thence 
by  its  Thighs ;  and  that  theie  was  a  Bladder  of  Blood  and  Lambs  Purtenances  provided,  and  fhewed 
for  the  After-birth  to  thofe  who  were  prefent  at  this  preterded  Labour,  and  afterwards  burnt; 
Airs.  Buckworth  was  profecuted  by  this  Information,  for  giving  this  Evidence,  and  to  prove  her 
guilty,  that  fhe  had  received  50  /.  of  T.  and  G.  and  feveral  Treats  at  Taverns,  and  fo  they  were 
guilty  cf  Subornation;  and  feveral  Circumftances  were  proved  to  this  Purpofe  ;  but  on  the  o- 
ther  Side  the  Mother  of  this  poor  Child  gave  Evidence,  that  the  Midwife  had  it  from  her  at 
fuch  a  Time,  and  that  fhe  could  give  no  Account  what  became  of  it  afterwards,  unlefs  this  was 
the  Child,  and  there  was  great  Proof  made  by  others,  that  after  the  Child  was  chriltened  at  St. 
Giles's,  the  Mother  gave  it  to  the  Midwife;  and  it  appeared,  that  Money  had  been  given  to  the 
Witneffes  on  both  Sides ;  but  upon  the  whole  Matter  the  Defendants  were  acquitted  of  the  Per- 
jury, and  afterwards,  at  a  Trial  at  Bar  by  a  Lrncolnjhire  Jury,  the  Plaintiff  had  a  Verdict,  (viz,.) 
that  this  was  a  Suppofititious  Birth.     Sid.  377.  The  King  verfus   Buckworth,  &  al'. 

33.  Indictment  for  Perjury,  for  that  he  fworeat  a  Trial  by  Niji prius,  that  W.  R.  was  on  fuch 
a  Day  in  London  to  be  arretted,  and  this  was  material,  becaufe  the  Iffue  to  be  tried  was  con- 
cerning the  arrefting  W.  R.  by  the  Sheriff,  and  it  was  proved,  that  IV.  R.  was  in  Southwark  at  that 
Time;  now  Southwark,  according  to  the  general  Acceptation,  is  London,  but  not  where  the  She- 
riff of  London  can  arreft ;  and  the  Defendant  being  found  guilty,  and  it  feeming  to  be  fworn  by 
Inadvertency,  and  not  malitioufly,  he  was  fined  only  20  /.     Sid.  404.  The  King  verfus  Lnvcn. 

34.  Moved  to  amend  an  Information  for  Perjury ;  it  was  granted,  giving  Notice  to  the  Defen- 
dant what  they  would  amend,  and  he  to  fhew  Caufe  why  it  fhould  not.  1  Lev.  189.  The  King 
verfus  Gojfe. 

35.  At  a  Trial  at  Bar,  in  an  Information  for  Perjury,  fuppofed  to  be  committed  in  an  Anfwer  in 
Chancery,  an  J  upon  Exceptions  taken  to  it  for  Infufficiency,  another  Anfwer  was  put  ill  and  fworn 
before  another  Matter,  in  which  fecond  Anfwer  the  firft  was  explained,  (viz,.)  the  firft  was,  that 
fie  received  no  Money,  &c.  the  fecond  was,  thztfke  received  no  Money  before  fuch  a  Day  ;   andthis 

was  affigned  for  Perjury,  upon  Proof  of  her  fecond  Anfwer  ;  but  adjudged,  what   is  explained  in 

the  fecond  Anfwer,  fhall  not  be  alligned  for  Perjury,  becaufe  it  clears  that  Matter  which  would 

3  have 
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have  been  Perjury  by  the  firft  Anfwer ;  that  nothing  which  the  Party  offers  upon  his  Belief 'is 
affignable  for  Perjury  ;  that  tho'  a  Recital  of  a  Deed  in  other  Cafes  is  Evidence,  yet  'tis  none  to 
prove  a  Perjury;  nor  a  Letter  written  by  the  Party  indicted,  upon  the  Evidence,  that  the  Wit- 
nefs  believes  it  to  be  his  Hand.     Sid.  418.  The  King  verfus  Lady  Carr. 

3d.  Upon  a  Motion  to  quafh  an  Indictment  for  Perjury,  it  appearing,  that  the  Oath  was  made      ,,   , 
in    the  Spiritual  Court,  that  being   not   a  Court   of  Record,  and  fo  no  Perjury  ;  it  was  denied,  ' 
becaufe  a  falfe  Oath  in   that  Court,  or  in  a  Court-Baron,  is  Perjury,  tho'  neither  of  thefe  are 
Courts  of  Record,  and  punifhable  at  Common  Law  by    Indictment.     Sid.   454.     See  Antea  13. 
S.  P. 

37.  fndictment  for  Perjury,  reciting  a  Record  of  a  Trial  in  which  the  Perjury  was  committed, 
and  this  was  upon  a  feigned  fflue  out  of  Chancery,  in  which  the  Declaration  fet  forth,  that  there 
was  a  Difcourfe  between  the  Lord  Wharton  and  four  more,  concerning  the  Boundaries  of  fuch 
Lands,  and  that  my  Lord  affirmed  0.  to  be  the  Boundary,  and  that  three  of  the  four  affirmed,  that 
ic  was  not  ;  whereupon  a  Wager  was  laid,  and  mutual  Promifes  between  the  Lord  Wharton,  and 
the  other  four  Perfons,  &c.  and  now  at  the  Trial  of  the  Indictment,  it  was  objected  againft  it, 
that  there  was  a  Variance  between  the  Record  recited  in  the  Indictment,  and  the  Indictment  it 
felf ;  for  the  Affirmation  laid  in  the  Record,  that  0.  was  not  the  Boundary,  was  made  by  four* 
but  the  Affirmation  recited  in  the  Indictment  was,  that  it  was  made  only  by  three,  omitting 
the  fourth  ;  another  Variance  was,  that  the  Lands  in  the  Record  were  called  Barnap,  and  in  the 
Indictment  Barnep ;  and  in  the  Record  it  was,  ex  orient  alt  parte,  but  in  the  Indictment  it  was  ori- 
ent! ;  belides,  the  Record  of  the  Trial  in  which  the  Perjury  was  fuppofed  to  be  committed,  was 
not  entered  up,  and  fo  it  did  not  appear,  that  there  was  any  Trial  ;  then  they  offered  the  Minutes 
of  it  to  be  re*d  as  Evidence,  which  the  Court  denied  ;  but  thefe  Faulty  Descriptions  of  the  Re- 
cord in  the  Indictment  made  it  ill,  and  for  that  Reafon  he  might  be  indicted  de  novo  ;  for  even  an 
Acquittal  upon  a  bad  Indictment  had  been  no  I-lea  to  a  good  one;  but  an  Acquittal  upon  a  good 
one  had  been  peremptory.      Mod.  Caps  i6j.  The  Qjieen  verfus  Carter. 

38.  An  Information  againft  the  Defendant  for  Perjury  in  a  Depofition  in  Chancery,  taken  be- 
fore Commiffioners  in  the  Countrey  :  Upon  a  Trial  at  Bar,  the  Queftion  was,  whether  the  Re- 
turn of  the  Commiffioners,  that  the  Defendant  made  0;;th  before  them,  might  be  fufficient  Evi- 
dence, without  their  being  in  Court  to  teilify  that  the  Defendant  was  the  very  Peifon  ;  the  Court 
was  divided  ;  thereupon  the  Attorney  General  infilled  to  enter  a  Nolle  profequi,  tho'  the  Jury  was 
fworn,  which  was  done  accordingly.     3  Mod.  116,     Anonymus. 

39.  Indictment,  fetting  forth,  that  a  Conventicle  was  held  at  fuch  a  Place,  and  that  the  De- 
fendants movebant  perfuadebant  &  fubornaverunt  T  S.  to  fwear,  that  feveral  Men  were  there, 
who  really  were  in  another  Place  at  that  Time:  Upon  Not  guilty  pleaded,  they  were  found 
guilty  ;  and  upon  a  Writ  of  Error  brought,  the  better  Opinion  was,  that  the  Judgment  ought  to 
be  reveifed,  becaufe  the  Indictment  did  not  fet  forth,  that  an  Oath  was  made  ;  for  'tis  not  enough 
to  fay,  that  one  Man  iuborned  another  to  commit  Peijury,  but  he  ought  to  fhew  what  Perjury  it 
is,  which  cannot  be  unlefs  an  Oath  is  made  ;  therefore  to  make  it  Subornation,  the  Perfon  mult 
fwear  what  the  Other  perfwaded  him  to  fwear      3  Mod.  122.  The  King  verfus  Hinton,  &  al\ 

40.  Indictment  at  flicks's  Hall  for  Perjury  was  removed  into  B.  R.  and  it  was  againft  Edward  S. 
and  fo  he  was  named  throughout  the  Indictment,  till  the  Concluiion  &  fie  praa"  Johannes  S.  com- 
mifit  perjurium  ;  it  was  infilled,  that  it  might  be  amended,  becaufe  they  do  not  certify  the  Ori- 
ginal, but  the  Tranfcript ;  but  the  Court  would  confider  before  they  gave  Leave  to  amend.  1 
Vent.  13. 

41.  Information  of  Perjury,  alledged  to  be  committed  in  Middlefex,  and  this  was  in  an  Affidavit 
taken  before  a  Judge  in  his  Chamber  in  the  Inner  Temple,  and  therefore  ought  to  be  tried  in  Lon- 
don where  the  Offence  was  done  ;  the  Court  agreed,  that  if  this  had  been  an  Indictment,  it  had 
been  local,  but  otherwife  upon  an  Information.     1  Vint.  182.  Maynurd's  Cafe. 

42.  Indictment  for  Perjury,  for  fwearing  before  a  Juftice  of  Peace,  that  W.  R.  was  prefent  at  a 
Conventicle  ;  it  was  objected,  that  it  did  not  appear,  that  there  were  five  Perfons  then  prefent  j 
and  if  fo,  then  'tis  no  Conventicle,  and  by  Confequence  the  Juftices  have  no  Power  to  take  an 
Oath.  But  adjudged,  that  they  may  punifh  unlawful  Affemblics,  and  hat  a  Man  may  be  indicted  for 
Perjury  upon  a  voluntary  and  extrajudicial  Oath;  as  where  a  Man  ftole  the  Daughter,  and  made 
Oath  before  a  Juftice  of  Peace,  that  he  had  her  Father's  Confent,  and  this  in  order  to  get  a  Li- 
cenfe  to  marry  her;  in  the  Principal  Cafe  the  Defendant  was  ordered  to  plead.      1  Vent.  369. 

43.  The  Defendant  was  convicted  in  an  Information,  for  Subornation  of  Perjury,  and  Judgment 
entered  quod  Capiatur  ;  afterwards  he  was  taken  upon  the  Capias,  and  brought  into  Court,  and 
would  have  moved  in  Arreft  of  Judgment,  but  it  was  denied,  becaufe  the  Judgment  quod  Capi- 
atur before  it  was  entered,  was  final,  and  the  Entry  of  it  was  only  for  the  Certainty  of  the  Time. 
1  Salt.  78.  The  Qjieen  verfus  Darby. 

44.  Upon  a  Motion  for  an  Information  againft  one  Dummer  for  Perjury  committed  on  a  Trial 
between  the  Kntg  and  Fitch,  in  anfwering  this  Queftion,  Whether  he  had  received  800  /.  in 
paffing  his  Accounts;  it  was  denied,  becaufe  the  Queftion  was  not  fair,  it  being  in  Effect  to  an- 
fwer, whether  he  was  guilty  of  Bribery  or  not  ;  you  may  indict  him,  but  the  Court  would  not 
grant  an  Information.      1  Salk.  374.  The  King  verfus  Dummer. 

45.  Indictment  will  not  lie  at  Seffions  for  a  Perjury  at  Common  Law  ;  but  it  will  for  a  Perjury 
upon  the  Statute  5  Eliz,.  becaufe  that  Statute  gives  the  Juftices  Jurifdiction.  1  Salk.  406.  The 
Qjteen  verjus  Tarrington. 

6  I  46. In* 
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5  Mod.  46.  Information  for  Perjury,  fetting  forth,  that  the  Defendant,  upon  the  giving  a  Leafe  and  Re- 

543«  leafe  in  Evidence,  bearing   Date  the  15*6  and  16th  Days  of  July,  idSi,  executed  at  Albemarle- 

Houfe,  to  which  Mr.  Stroud  was  a  Witnefs,  falfo  fwore,  that  Mr.  Stroud  about  the  middle  of  July 

*  There      i6%i,wzs  at  Newnham,  Innuendo  Newnham  in  Devonshire,  when  in  *  Truth  he  was  not,  &c.  there 


*"fthea"  wasa  Verdict  for  the  King;  but  the  Judgment  was  arretted,  becaufe  the  Word  Newnham  was  an 
hit"Zbat  individuum  vagum,  zr\d  might  be  as  well  in  one  Place  and  County  as  in  another,-  and  'tis  not  re- 
*  fwore     {trained  by  the  Innuendo  to  Newnham  in  Devon/hire,  becaufe  'tis  no  Averment  ;  it  may  ferve  for  an 


mufl  be  1 
Averment, 
that  what 

he  fwore     {trained  by  . 

was  mt      Explanation  of  fome  Thing  precedent,  but  never  to  add  new  Matter,  or  to  make  a  new  Charge, 

true, other-  QX  change  the  Senfe  of  the  precedent  Words;  and  iffo,  then  this  mufl:  be  a  conftructive  Perjury, 

fkhV***  which  the  Law  will   not  allow;  'tis   true,  this  is  an  Information  upon  the  Statute,  but  that  ought 

flfiJen"0.     to  be  as  certain  as  in   an  IndiElment ;  the  Difference  is,  if  the  Party  be  convicted  on  the  Statute, 

Difability  is  Part  of  the  Judgment,  but  if  at  Common  Law,  then  the  Difability  is  the  Confequence 

of  the  Conviction ;  therefore  in  the  laft  Cafe  a  Pardon  reflores  him  to  his  Teftimony,  but  not  in 

the  other  ;  for  there  he    mufl:  reverfe  the  Judgment  before  he  can  be  rettored.     2   Salk.    513. 

'The  King  verfus  Creep.      See    Go.  Eliz.  428.     Hob.  3,   6,   45.       2    Bulft.  81,  82.     Hint.   44. 

Teh.  11.     Cro.  Car.  321.     Allen  32.     The  Chief  Juttice   Holt  denied    Gouldf.  191.  to  be  Law, 

and  held,  that  where  a  Man  gives  Evidence  to  the  Credit  of  a  Witnefs,  tho'  'tis  not  to  the  Ilfue, 

if  his  Evidence  is  falfe,  'tis  Perjury. 

(  z  ) 

i./ANE  Vaux  was  indicted  for  poifoning  Ridley,  but  becaufe  the  Indictment  did  not  fet 
V^  forth  exprefly,  that  Ridley  received  and  did  drink  the  Poifon,  it  was  quafhed  ;  the 
Indictment  was  thus,  Quod  praditT  N.  Ridley,  nefciens  frad'  potum  cum  veneno  ejje  mixtum, 
fed  fidem  alhibens  perjua/toni  ditT  T.  Vaux,  recepit  &  libit,  but  did  not  fiy  Venenum  prad' 'j 
and  tho'  the  fubfequent  Words  import,  that  he  did  receive  the  Poifon,  (viz.-)  per  quod  prxd' 
N  Ridley  immediate  pofl  receptionem  veneni  prad',  &c.  yet  that  is  not  fufficient,  becaufe  the 
Indictment  ought  to  be  full  and  certainly  exprefled,  and  fhall  not  be  maintained  by  Inferences  or 
Implications.     4  Rep.  44.  Vaux's  Cafe. 

(A  a) 
fjfOJ   #uipc.     See  Rape  per  totum. 

1.  T  Ndictment  for  a  Rape  of  a  Girl  of  the   Age  of  feven  Years,  fetting  forth,  quod  ipfam  fe- 
\    lonice  rapuit   &  carnaliter  cognovit  ;  the  Court  doubted,    whether  a  Girl  of  that  Age, 
and  no  more,  could  be  ravifhed  ;  if  fhe  had  been  nine  Years  old  fhe  might.     Mich.  14  Eliz,.  Dyer 
304.  Cro.  Car.  242.  Page's  Cafe.  S.  P. 

(Bb) 

jfOJ   3£efC0U#.     See  Refcous.   (D)per  totum. 

1.  TN  an  Indictment  for  a  Refcous,  the  Words  vi  &  armis  were  omitted,  and  there  was  no  Place 
X  laid  where  the  Fact  was  done;  but  it  was  adjudged,  that  the  Place  fhall  be  taken  to  be 
where  the  Arreft  was;  and  becaufe  the  Word  percufjit  was  in  the  Indictment,  it  was  held  good 
enough  without  vi  ejr  armis.  2  Cro.  345.  Cramlington'%  Cafe.  Godb.  Pafch.  16  Jac.  S.  P.  See 
Refcous.  (D)  1.  S.  C. 

2.  Indictment  for  a  Refcous,  the  Defendant  was  found  guilty ;  and  now  a  Writ  of  Error  was 
brought,  and  the  Errors  affigned  were,  for  that  the  Defendant  fet  forth,  that  a  Warrant  was  di- 
rected to  three  conjunilim  &  divijim  to  arreft  W.  R.  and  that  two  of  the?n  did  arreft  him  ;  fo  they 
had  not  purfued  the  Warrant,  and  if  fo,  the  Arreft  was  void  ;  for  this  being  a  minitterial  Act, 
it  mufl:  be  one  which  anfwers  the  Word  divijim,  in  the  Warrant,  or  by  all  three,  which  anfwers  the 
other  Word  conjunBim  ;  therefore  where  two  arrefled  him,  it  was  not  according  to  the  Warrant  ; 
befides  this  Indictment  was  againfl  three  Defendants  for  a  Riot,  &c.  and  the  Jury  found  one  of  them 
guilty  ;  which  cannot  be,  for  one  alone  cannot  be  guilty  of  a  Riot ;  the  Indictment  was  quafhed. 
Mich.  2  Car.  Poph.  202.  Harrifon  verfus  Errington. 


&JOt0. 
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mm. 

1.  T^HE  Attorney  General  exhibited  an  Information  againfl:  feveral  Juflices  of  Peace,  upon 
J_  the  Statute  13  H.  4.  cap.  9.  for  not  making  Enquiry  of  a  very  great  Riot  done  by  feve- 
ral Perfons,  in  burning  Hedges,  &t.  within  a  Month  after  the  Fad  done;  'tis  made  a  Quare  in 
Dyer,  whether  they  were  within  the  Statute,  having  no  Notice  given  them  of  the  Riot ;  and  it 
was  the  better  Opinion  they  were  not.     Dyer  210.  4  Eliz,. 

2.  Several  were  indided  for  a  Riot,  and  no  Addition  of  Place  to  any  of  them  but  to  the  laft, 
and  he  was  called  B.  G.  de  Huttoft,  Yeoman  ;  adjudged,  that  the  Word  Teaman  went  to  them 
all,  but  not  the  Place,  for  which  Reafon  the  Indidment  was  quafhed.  1  Bulft.  183.  Hujiingt's 
Cafe. 

3.  A  Bill  was  exhibited  in  the  Star-Chamber  for  a  great  Riot,  and  upon  hearing  the  Caufe,  it 
appeared,  that  one  who  was  hurt  in  the  Riot  died  foon  afterwards  of  the  fame;  adjudged,  that 
lince  this  was  Murder  in  all  the  Rioters,  that  Court  could  not  proceed  to  hear  the  Caufe,  but 
that  the  proper  Way  was  by  Indidment  at  the  Affifes.  Hob.  138.  Sir  Stefh.  Protlor  verfus  D.:ni~ 
brook. 

4.  A  joint  Information  was  exhibited  againfl:  two  Jufiices,  upon  the  Statute  13  H.  4.  for  not 
inquiring  into  a  Riot;  one  was  found  guilty  and  the  other  acquitted;  it  was  moved  in  Arreft  of 
Judgment,  that  there  ought  to  have  been  feveral  Informations,  becaufe  their  Offences  are  feveral; 
betides,  no  Judgment  could  be  given  againfl  him  who  was  found  guilty,  becaufe  the  other  was 
acquitted  ;  but  adjudged,  that  the  Execution  may  be  feveral,  and  that  'tis  not  material,  tho'  one 
be  acquitted.     Style  245.  Maine  verfus  Serjeant. 


1.  TNdidment  for  a  Robbery  in  quadam  via  Regia  pedeflri,  leading  from  fuch  a  Place  t( 
X    Place  ;  the  Party  was  convicted,  and  before  Judgment  prayed  his  Clergy  and  had  it, 


to  fuch  a 
becaufe 
the  Ind'ftment  was  not  for  a  Robbery  in  aha  via  Regia,  for  in  fuch  Cafe  Clergy  is  taken  away 
by  the  Statute,  but  not  in  quadam  via  Regia  pedeftri.     Moor  5. 

2.  One  Pudjey  was  indided  for  a  Robbery ;  and  upon  Not  guilty  pleaded,  the  Evidence  was, 
that  Pudfiy  and  one  more  met  two  Perfons  in  the  Highway,  where  they  endeavoured  to  rob 
them,  and  for  that  Pu.pofe  drew  their  Swords;  the>eup_n  one  of  them  ran  away,  and  Pudfey 
purfued  him,  the  other  ran  another  Way,  and  his  Companion  followed,  and  robbed  him  out  of 
the  Sight  or  Hearing  of  Pudjey ;  and  it  was  held  that  Pudjey  was  a  Principal,  and  he  was  hanged. 
1  And  1 1 6. 

3.  The  Defendant  was  indided  for  felonioufiy  Taking  a  Purfe  from  the  Perfon  of  the  Profecutor; 
the  Cafe  was  thus  :  The  Defendant  being  on  Horfe-back,  defired  the  Profecutor  to  open  a  Gap  that 
he  might  ride  thro',  and  the  Profecutor  going  up  a  Bank  to  open  the  Gap,  the  Defendant  rode  up 
to  him,  and  put  one  Hand  on  the  Profecutor's  Shoulder  and  the  other  in  his  Pocket,  and  took 
cut  the  Purfe,  which  the  Profecutor  perceiving,  and  in  his  Hand,  he  demanded  the  Purfe,  but 
the  other  refufed  to  deliver  it;  the  Defendant  was  convided,  but  had  his  Clergy,  becaufe  the  Purf^ 
was  not  taken  with  any  Force  or  Violence,  fo  as  to  put  the  Profecutor  in  any  Fear.  2  Roll.  Rep, 
154.   H.irmans  Cafe. 

(Cc) 

1.  'TpHE  Defendant  was  indided  for  Speaking  flanderous  Words  of  the  Queen,  but  the  InJid- 
JL  ment  did  not  let  forth  wide  fcandalum  in  regno  inter  Dominant  Reginam  &  magnates  & 
fopulum  Juum  orrri  potent,  and  concluded  contra  form  am  diverforum  Statutorum ;  the  Quefiion 
was,  what  Judgment  fhould  be  given  by  Law,  for  he  was  not  pumfhable  by  the  Statute  1  C7  2 
Maria,  becaufe  three  Months  were  paft,  nor  by  the  Statutes  2  &  12  R.  2.  for  thofe  extend  only 
to  Words  fpoken  of  the  Nobility;  therefore  it  was  adjudged,  that  he  fhould  be  punifhed  by  th$ 
Statute  W.  1.  cap.  4  which  was  by  Fine  and  Imprifonment  at  the  Queen's  Pleafure.  Mich.  5  Mar, 
Dyer  155. 

2.  Information  by  the  Attorney  General  ore  tcnus,  for  Speaking  fcandalous  Words  of  the  Earl 
of  Northampton,  who  was  Lord  Privy  Seal  and  Warden  of  the  Cinque  Ports}  (viz.)  That  more  'Je- 
Juits  came  into  England  fince  he -was  Warden  of  the  Cinque  Ports  than  before;  "that  he  had  wrote 
a  Book  againfl  Garnet,  but  did  fecretly  write  to  Cardinal  Bellarmine,  intimating,  that  he  did  had 
placendum  Regi,  &  ad  captandum  populum,  and  required  him  to  anfwer  it;  refolved  by  all  the 
Judges,  that  the  Publifhitig  falfe  Rumours  concerning  the  King  or  the  Nobility,  was  punifhable 
either  at  the  Common  Law,  or  in  the  Star-Chamber,  upon  an  Information  ore  tonus;  and  that  if 
one  hear  fuch  falfe  Rumours,  'tis  not  lawful  to  relate  them  to  others.  12  Rep.  132.  Earl  of 
Northampton's  Cafe. 

6  I  2  3.  Error 
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3.  Error  to  reverfe  a  Judgment  given  at  the  Seflions  at  Hicks's  Hall,  upon  an  Indictment  for 
flanderous  Words  fpoken  of  the  Lord  Fairfax;  the  Error  afligned  was,  (viz,.)  Juratores  jurati 
ehtli,  &c.  ad  veritatem  daunt  inftead  oidicenct'\  the  Judgment  was  reverfed,  and  the  Clerk  of 
the  Peace  fined  40  /.     Style  244.  William's  Cafe. 

4.  Indictment  for  Speaking  flanderous  Words  of  the  Queen-Mother  of  France;  the  Defendant 
was  convicted,  and  had  Judgment  to  be  committed  for  a  Year  without  Bail;  upon  a  Writ  of  Er- 
ror brought,  the  Errors  afligned  were,  that  this  was  no  Offence,  either  againft  the  Common  or 
Statute  Law,  that  the  Words  were  not  laid  to  be  fpoken  contra  patent,  and  that  the  Proceedings 
were  againft  Law,  being  indicted  and  tried  in  one  Day;  adjudged,  that  Juftices  of  Oy.r  and  'ter- 
miner cannot  try  an  Indictment  the  fame  Day  it  is  found,  nor  Juftices  of  Peace  at  the  fame  Seflions 
in  which  'tis  preferred,  but  that  there  ought  to  be  fifteen  Days  between  the  Indictment  and  the 
Trial.     Style  28.  the  King  verfns  Place. 

5.  Indictment  in  Hull  for  thefe  Words,  (viz,.)  Whenever  a  Burgef  of  Hull  comes  to  put  on  his 
Gown,  Satan  enters  into  him;  it  was  objected,  that  the  Words  were  not  indictable,  but  it  was 
held  they  were  a  Scandal  to  the  Government ;  afterwards  it  was  quafhed,  becaufe  it  concluded  m 
malum  exemplum  inhabitantium,  &c.  when  it  fhould  be  quamplurnnorum  fubdttorum  Domini  Regis 
in  tali  cafu  delinquentium.     1  Mod.  35.  the  Kmg  vevfus  Baker. 

6.  At  a  Seilions  held  in  the  Borough  of  Hatfield,  the  Defendant  was  indicted  for  Speaking  thefe 
Words,  (viz,.)  the  Mayor  and  Aldermen  of  Hatfield  are  a  Pack  of  as  great  Villains  as  any  rob  on 
the  Highway  ;  after  a  Verdict  for  the  King,  it  was  objected,  that  the  Indictment  was  ill,  for  it  be- 
ing at  a  Seflions  in  a  particular  Borough,  it  ought  to  fet  forth  by  what  Authority  it  was  held, 
either  by  Prefcription  or  Charter ;  befides,  thefe  are  Words  of  Heat  and  Paflion,  for  which  the  De- 
fendant ought  not  to  be  indicted,  but  to  be  bound  to  his  Good  Behaviour.  5  Mod.  203.  the 
King  verfus  Cranfeild. 

7.  Indictment  for  thefe  Words  fpoken  of  the  Mayor  of  Salisbury :  fl  You  Mr.  Mayor,  I  do  not  care 
Style      a  Fart  for  you  ;  you  Mr.*  Mayor,  are  a  Rogue  and  a  Rafcal ;  it  was  infilled,  that  thefe  Words  were 

450>  indictable,  becaufe  a  Mayor  is  an  Officer  of  the  Government,  and  the  Words  are  a  Difparagement 

to  the  Government  ;  which  is  very  true,  if  a  Mayor  had  been  put  into  the  Office  by  the  Queen, 
but  he  is  elective  every  Year ;  the  Defendant  might  have  been  bound  to  his  Good  Behaviour  with 
Sureties,  or  be  committed,  but  cannot  be  indicted,  unlefs  it  had  fet  forth,  that  he  was  in  Execu- 
tion of  his  Office,  or  a  Juftice  of  Peace  ;  and  yet  if  thefe  Words  had  been  put  into  Writing,  it 
would  have  been  a  Libel,  and  punifhable  by  Indictment  or  Action.  Mod.  Cafes  124.  the  Qtieen 
verfus  Langley. 


* 


(Dd) 

iffo?  uftitg  €rat3C2,  not  Uing  apprentices,   ^noictntents  fo?  Creafon,  fee 

Title  Treafon. 

1.  YNformation  in  Bury,  upon  the  Statute  5  El.  c.  4.  for  ufing  a  Trade,  not  being  an  Apprentice 
J.  to  it  for  feven  Years;  there  being  a  Verdict  for  the  Plaintiff,  and  a  Writ  of  Error  brought,  the 
Error  afligned  was,  that  Informations  upon  Penal  Statutes  ought  to  be  brought  in  one  of  the  Courts 
at  Weftminfter,  and  not  elfewhere,  unlefs 'tis  otherwife  provided  by  fome  Statute  ;  and  fo  it  was 
adjudged.     Cro.  Eliz..  737.  Barnaby  verfus  Goodale. 

2.  Information  for  ufing  the  Trade  of  a  Brewer  brought  in  the  King's  Bench ;  after  a  Verdict 
againft  the  Defendant,  it  was  moved  in  Arreft  of  Judgment,  that  a  Brewer  is  not  a  Trade  within 
the  Statute,  and  that  if  it  was,  the  Information  ought  to  be  brought  in  the  Seflions  of  the  County 
where  the  Offence  was  committed,  for  fo  it  is  provided  by  the  Statute  31  Eliz,.  cap.  5.  but  adjudg- 
ed, that  a  Brewer  is  a  Trade  exprefly  within  the  Statute,  and  that  the  Act  3  1  Eliz,.  doth  not  ex- 
clude the  Courts  at  Weftminfler,  becaufe  there  are  not  any  negative  Words  in  it  for  that  Purpofe. 
Mich.  4  Jac.  Shoyle  verfus  tailor. 

3.  In  the  Cafe  of  the  King  and  Miller,  a  Judgment  was  reverfed  upon  a  Writ  of  Error,  becaufe 
the  Information  for  ufing  a  Trade  was  brought  in  London,  and  not  in  the  King's  Courts  in  Weft.- 
minfter;  and  the  Reafon  was,  becaufe  there  the  Attorney  General  is  to  acknowledge  or  deny,  &c. 
1  Cro.  578.  the  King  verfus  Miller. 

4.  An  Alien  was  indicted  for  ufing  a  Trade,  upon  the  Statute  22  H.  8.  cap.  13.  but  the  Indict- 
ment was  quafhed,  becaufe  it  was  not  fet  forth,  that  he  was  natus  extra  Angliam.  Style  25*5. 
Horman  verfus  'Jacobs. 

5.  Indictment  upon  the  Statute  5  Eliz,.  for  ufing  the  Trade  of  a  Draper,  not  being  Apprentice, 
dfc.  it  was  quafhed,  becaufe  he  fet  forth,  that  he  ufed  the  Trade,  <&c.  in  the  Tear  1653,  and  did 
not  fay,  In  the  Tear  of  our  Lord  1653.     Style  448.    Pafcb.1655. 

6.  Indictment  for  ufing  the  Trade  of  a  Barber,  not  being  Apprentice  to  it  for  feven  Years  con- 
tra formam  Statuti,  quafhed  by  the  Opinion  of  three  Judges,  contra  Holt  Ch.  Juft.  becaufe  not 
laid  contra  pacem,  for  every  Breach  of  a  Law  is  againft  the  Peace,  and  ought  to  be  fo  laid.  Med. 
Cafes  128.  the  Qtieen  verfus  Lane. 

3  (Ee)  imttt* 
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(Ee) 

matcmuxtz,  tot  popping. 

1.  TNdictment  for  Stopping  a  Water-courfe,  (viz,)  Quod  quadam  pars  aqua  was  flopped  by  the 
JL    Defendant ;    adjudged    this  was  too  incertain,  it   ought  to  have  been  Qrttedam  pars  term 
aqua  cooperta,  or  Magna  pars  aqua,  the  Indi&ment  was  quafhed.     2  Cro.  324.  The  King  verfus 
Sorrell.  , 

2.  Sir  Edw.  Hunter  and  others,  were  indicted  for  erecting  a  Wear  over  the  River  Wye,  by 
which  the  Subjects  were  hindered  in  paffing  with  their  Boats,  and  the  Offence  was  laid  Anno 
42  Eliz,.  with  a  Continuance  ad  noatmentum  of  the  Subjects  of  King  James  ;  and  in  the  Verdict 
the  Defendants  were  found  guilty 3  and  the  Jury  concluded,  that  the  faid  Wear  was  erefted  and 
continued  contra  pacem  Domini  Regis  nunc ;  adjudged  ill,  becaufe  the  Beginning  of  the  Offence, 
(viz.)  the  ereiiing  the  Wear  was,  contra  pacem  nuper  Domina  Regina.  Hill.  20  Jac.  Teh.  6j. 
Sir  Edw.  Winter's  Cafe. 

3.  Indictment  before  Commijfloners  of  Sewers  for  a  Nufance  in  the  Highway,  by  opening  the 
Water  in  a  River  near  his  Mill,  by  which  it  overflowed  the  Banks  and  annoyed  the  Way  ;  the 
Indictment  was  quafhed,  becaufe  Commijfloners  of  Sewers  have  no  Authority  to  meddle  with  fuch 
Nufances  in  Highways,  but  only  with  Paffages  by  Water.     Style  do.  The  King  verfus  Hide. 

4.  Indictment  for  Stopping  a  Water-courfe,  and  did  not  conclude  ad  commune  nocumentv.m,  but 
ad  grave  damnum,  this  was  a  private  Trefpafs,  and  the  Court  agreed  a  Man  might  be  indicted  for 
fuch  a  Trefpafs,  but  then  he  muft  make  out  a  Title  to  himfelf  in  the  Indictment,  which  the  Plain- 
tiff had  not  done  in  this  Cafe,  therefore  it  was  quafhed.     Style  314.    Hill.  i<5yi. 

(Ff) 

peas  to  3nMttment0,  goot>,  ants  not  gooo, 

I.  '-pHE  Defendant  being  indicted  for  Murder  before  the  Coroner,  pleaded  the  Stat.  14  H.  4. 
J[  cap.  9.  that  none  fhould  be  impanelled,  but  by  the  Sheriff,  &c.  and  that  the  Jurors 
fhould  be  probi  &  legates  homines,  but  that  one  of  the'Jury  nominated  himfelf,  and  was  not  re- 
turned by  the  Sheriff,  and  that  two  more  were  outlawed  in  Debt,  and  averred  the  Outlaries  were 
in  Force  ;  adjudged,  that  this  Statute  extends  as  well  to  Indictments  taken  before  Coroners  as  be- 
fore Juftices  of  the  Peace,  and  likewife  to  Perfons  outlawed  in  perfonal  Actions;  for  fuch  a  Man 
is  not  probus  homo,  thereupon  the  Defendant  was  arraigned  upon  a  new  Indictment,  and  he  plead- 
ed Auterfoits  acquit  upon  an  Indictment  before  the  Coroner;  adjudged  no  good  Flea.  Cro.  Car. 
135  and  187.   Sir  William  WithipooFs  Cafe. 

(Gg) 
Weftminftcr-Hall,  ftrifitng  in  it 

1.  TNdictment  againft  the  Defendant  for  Drawing  his  Sword  in  Weflminfter-Hall,  the  Courts 
X_  then  Sitting,  and  he  refitting  the  Sheriff  in  making  an  Arreft;  this  was  done  upon  the 
Stairs  of  the  Court  of  Requefls,  and  not  within  the  View  of  the  Courts;  he  was  found  guilty, 
and  becaufe  it  was  done  in  the  Hall,  tho'  not  in  the  Sight  of  the  Courts,  he  was  fined  1000  /. 
and  ordered  to  perpetual  Imprifonment.     Carne's  Cafe.  Owen  1 20. 

2.  Sir  William  Waller  was  indicted  for  an  AfTault  and  Battery  on  Sir  "Tho.  ReweH  in  the  Palace-  Cro.  Car. 
Yard  at  Weftminfter,  near  the  Hall,  the  Courts  being  then  Sitting,  and  that  he  endeavoured  to  373' 
{hike   the  faid  Sir  "Thomas,  in  Contempt  of  the  King  and  the  Courts  aforefaid,  &c.  upon   Not 

guilty  pleaded,  he  was  found  guilty ;  the  Sentence  was  not,  that  his  Hand  fhould  be  cut  off,  be- 
caufe the  Fact  was  not  done  in  the  Sight  of  the  Courts ;  but  he  was  fined  1000/.  and  to  be  com- 
mitted till  he  paid  it,  and  to  be  of  the  Good  Behaviour  afterwards.  W.  Jones  341.  Sir  William 
Walltr'%  Cafe. 

3.  The  Defendant  was  indicted  for  Striking  one  in  Weftminfler-Hall,  near  the  Side-Bar  of  the  1  Lcr^ 
C.  B.  fitting  the  Court ;  he  was  bailed  Body  for  Body,  but  in  no  Sum,  becaufe  if  found  guilty  his  lo(" 
Hand  muft  be  cut  off;  he  was  afterwards  tried  and  convicted,  but  was  pardoned.     Sid.  211.  The 
King  verfus  Bocknam. 

4.  Collins  gave  Man  the  lie  in  Weftminfler-Hall,  fitting  the  Courts,  for  which  he  was  bound 
to  his  Good  Behaviour;  and  it  being  proved,  that  Man  gave  him  fome  Provocation  at  the  fame 
Time,  he  was  alfo  bound  to  his  Good  Behaviour.     1  Lev.  107.  Collins  verfus  Man. 

(Hh)f03 
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UE 


(Hh) 

tfo?  coitcijcraft. 

'Xception  to  an  Indictment  for  Witchcraft,  for  that  it  was,  the  Defendant  pratlicavit  Artes 
diabolical,  which  is  too  general;  it  ought  to  have  exprefled  what  Arts;  but  adjudged,  that 
the  Employing  wicked  Spirits  to  any  Purpcfe  whatfoever,  is  felony  within  the  Statute.  Style  \\6. 
The  King  verfus  Cornell. 
N°y  88>  2.  Dr.  Lamb  was  indicted  and  tried  at  Worcejler,  for  that  he  on  fuch  a  Day,  and  at  fuch  a 
La'cfl  Place  felomce  exercuit  quafdam  mains,  dtabolicas  &  execrabiles  artes,  vocat'  Witchcrafts,  Inchant- 
ments,  Charms  and  Sorceries  (which  are  the  very  Words  in  the  Statute)  in  and  upon  the  Lord 
Wind/or,  ea  intentione  to  weaken  and  confume  the  Body  and  virilitatem  of  the  laid  Lord  Wind- 
for,  and  that  vigor e  &  pratextu  of  the  aforefaid  devilifh  Art,  the  faid  Lord  Windjor  pofleafdl't  on 
the  Day  and  Place  aforefaid,  and  at  divers  other  Days  and  Times  tarn  antea  qiiam  poflea,  fuit  ta- 
bidus  &  confumptus  in  corpora  &  virilitate  fua,  contra  formam  Statuti,  &-c.  he  was  found  guilty ; 
but  the  Judges  of  Affife  thinking  the  Evidence  not  fufficient  to  convict  him,  the  Doctor  was 
brought  to  the  Bar  by  Habeai  Corpus  •  and  it  was  objected  againfl;  this  Indictment,  that  it  was 
for  exercifing  quafdcm  mains  Artes,  Anglice  Witchcraft,  &c.  which  is  too  general,  for  mala  Ars 
doth  not  fignify  Witchcraft,  the  proper  Word  is  Sortilegium,  veneficium  &  ittcantatio,  for  Witch- 
craft, Sorcery  and  lnchantment;  'tis  true,  thefe  Words  come  after  the  Anglice,  but  an  Indictment 
muft  be  in  Latin,  and  where  there  are  proper  Lathi  Words,  thofe  muft  be  exprefled;  and  where 
there  are  not,  then  the  Words  that  come  neaieft  to  it  muft  be  exprefled  with  an  Anglice,  &c. 
and  for  this  Reafon  the  Indictment  was  quafhed;  there  was  another  Exception,  (viz.)  that  the 
Indictment  fet  forth,  that  he  exercifed  thefe  Aits  on  the  Lord  IVrndfor,  ea  intentione  to  weaken 
him,  and  a  Man's  Intention  could  not  be  known;  but  this  was  held  to  be  immaterial,  becaufe  the 
Intention  may  be  found  by  the  Overt- Act.     IV-  Jams  144.  Dr.  Lamb's  Cafe. 

(Ii) 

&uaO)ei>  upon  exceptions  anD  G3nt$  of  €vvoh  ana  not  qua^efc, 

*  Dyer     1.  YNdictment,  for  that  the  Defendant  felomce  cepit  bona  &  cat  ad  a  cujufdem  *  ignoti,  &c.  this 
a85-  J    was  held  good,  becaufe  the  Goods  might  be  ftole  in  one  County  and  brought  into  another, 

and  fo  the  proper  Owner  not  known.     Dyer  99. 

2.  The  Defendant  was  indicted  in  the  County  of  kthe  City  of  Norwich,  for  that  he  felonioufly 
did /leal  a  certain  Piece  of  Linen  Cloth  of  Anthony  Nixon,  eye.  to  fuch  a  Value,  dfc.  but  did  not 
fet  forth  de  bonis  &  cat  alii  s  of  the  aforefiid  Anthony  Nixon,  for  which  Reafon  this  Indictment 
was  held  ill,  for  it  ought  to  be  certain  in  every  Thing;  and  here  it  may  be  intended,  that  the 
L'rnen-clorh  was  delivered  or  pawned  to  another  at  the  Time  when  it  was  taken.  Cro.  Eltz*.  489. 
Long's  Cafe. 

3.  Two  were  indicted,  for  that  felonice  duos  centenas  cafi  cepit  &  afportavit ;  this  was  held 
ill,  becaufe  the  Word  Centenui  is  incertain  what  Weight  was  intended,  whether  Ounces,  Pounds, 
&c.  and  becaufe  'Two  were  indicted,  and  the  Verbs  cepit  &  afportavit  are  in  the  Angular  Num- 
ber.    Cro.  Eliz..  754.  Lane's  Cafe. 

4.  The  Caption  was  ad  generalem  S  (Jionem  Pads,  without  Domini  Regis,  and  for  that  Reafon 
it  was  the  better  Opinion,  that  it  was  ill;  but  that  the  Caption  might  be  amended  in  the  fame 
Term  in  which  the  Return  is  made;  but  not  after.  Sid.  175.  'The  King  verfus  Love.  Sid.  247. 
S  P.  422.  .'\  P.     See  Vent.  344. 

5.  Indictment  for  the  Ufing  the  Trade  of  a  Woollendraper,  &c.  the  Exceptions  were  exifiit 
prafntantinikead  of  prafentat',  it  was  quafhed.     Sid.  175.   The  King  verfus  True. 

6.  Indictment  for  keeping  Nine-Pins  at  Excefier,  the  Exceptions  were  as  to  the  Caption  :  jf.  Ad 
generalem  fffionem  pads  Com'  Civitat'  pradiii'  tent'  apud  Guildhall  in  Guildhall,  ejfe.  and  Fo  doth 
not  fay  pro  Com' ;  but  adjudged,  that  was  fupplicd  by  the  Words  Ad  fejfionem  pads  Com'  Civita- 
tis.     Sid.  247.  The  King  verfus  Warren. 

7.  Indictment  for  a  Libel;  it  was  moved  to  quafli  it,  for  that  the  Caption  was  25  February, 
and  the  Certiorari  to  remove  it  was  of  the  Mi  chaelmas-Term  precedent,  fo  that  the  Certiorari 
was  before  the  Indictment;  the  Court  faid  this  Indictment  was  not  removed;  if  fo,  then  there 
could  not  be  a  Proceeding  on  it  any  where;  for  the  Clerk  of  the  Peace  had  entered  Mittitur  in 
Banco,  fo  that  the  Seffions  could  not  proceed.     Sid.  517.  The  King  verfus  Buck. 

1  Veer. -59.       8,  ihe  Caption  was  at  the  General  Selfions  of  the  Peace  in  London,  and  it  was  qu.ifhed,  be- 
"  ,847»   Caufe  it  was  not  faid  Domini  Regis.      1  Lev.  175.  The  King  veifus  Dudeney. 

9.  Indictment  for  Taking  out  of  his  Pond  Carp-Fijbes ;  it  was  objected,  that  he  did  not  fay 
what  Numbers,  as  in  Playter's  Cafe;  this  would  have  been  ill  in  an  Action,  and  'tis  fo  in  an  In- 
dictment, which  ought  to  be  more  certain  :  But  adjudged,  that  in  Actions  Damages  are  to  be  re- 
covered, but  in  Indictments  the  Party  is  to  be  fined,  according  to  the  Circumllances  of  the  Fact, 
be  it  one  Fifh,  or  more.     1  Lev.  203.  The  King  verfus  Wetwany. 

2  10.  Error 
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1  o   Error  of  a  Judgment  in  an  Indictment,  which  was,  that  the  Defendant  fctenter  did  receive 

and  harbour  Felons  ;  it  was  objected,    that  this  was  too  general ;  it  fhould  have  been,  that  he, 

knowing  them  to  be  Robbers,   received  them,  for  he  may  know  the  Men,  and  not  that  they  were 

Robbers;  befides,  it  ought  to  befelonice  he  did  receive  them;  but  adjudged,  that  *  Scienter  is  *T!fls~*s 

fufficient,  and  that  'tis  a  Common  Nufance   to  harbour   Felons.     2  Lev.  208.  The  Kin?   verfus  **?*IJPet 
n-'i       „/"„,,  °  Holt  Co. 

Uhowplon.  ~  .  . 

Hill  1 3  Will,  in  the  Cafe  of  King  verfus  CroiTe. 

11.  Indictment  upon  the  Statute  5  Eliz..  cap.  2.  for  exercifing  a  Trade  in  a  Village,  not  being 
Apprentice,  <Tc.  quaflied  for  want  of  thefe  Words,  adtunc  &  ibidem  onerati  ejr  jurat i.  1  Mod. 
26.  The  King  verfus  Turnith. 

12.  It  was  jufliciarii  ad  pacem  confervand'  afjign\  and  not  ad  pacem  Domini  Regis  ;  it  was 
likewife  in  Com'  tent',  and  not  pro  Com  ;  and  for  thefe  Reafons  it  was  quaflied.  1  Vent.  39.  Sid. 
422.  5.  C.     1  Lev.  175.  S.  C. 

13.  It  was  compertum  fttit  per  Sacr amentum  duodecin:  probortim  &  legalium  hominum,  omitting 
the  Words  adtunc,  &c.  jurat'  &  onerat'  ;  quafhed.      1  Vent.  60. 

14.  The  Defendant  was  indicted,  for  not  performing  an  Order  of  J  lift  ices  to  provide  for  a  Ba- 
ft ard-Child;  it  was  moved  to  quafh  .it,  becaufe  it  did  not  conclude  contra  pacem;  but  adjudged 
well  enough,  it  being  only  Lr  a  Nonfeafmce.     1  Vent.  108. 

1  j.  Indictment  for  not  performing  an  Order  of  tiuo  Juftices  concerning  a  Poor  Rate;  moved  to 
quafh  it  upon  the  fame  Exception;  but  held  well,  becaufe  it  was  not  for  a  Misfeufance,  but  a 
Nonfeafance.     1  Van.  1 1 1 . 

id.  Indictment  for  a  Forcible  Entry  quafhed,  becaufe  it  was,  that  the  Party  W&sfeifed  and pof- 
feffed ;  and  fo  it  was  incertain  which.    1  Vent.  108. 

17.  Indictment  for  Mauflaiigbter  never  quaflied  upon  Motion;  the  Party  was  ordered  to  plead 
it.     1  Vent.  1 10.  John  Pettus's  Cafe. 

18.  Error  to  reverie  a  Judgment  in  an  Indictment,  for  that  the  Venire  facias  was  praceptum 
fuit  Vicecomiti,  in  the  PreterperfeEi  Tenfe,  which  looks  like  a  Hiftory,  it  fhould  be  praceptum  eft, 

in  the  prefent  Tenfe ;  and  for  this  Reafon  the  Judgment  was   reverfed.     1  Vent.    170.   The    King 
verfus  Away.     2  Sand.  593.  S.  C.     1  Mod.  Si.  S.  C. 

19.  Error  to  reverfe  a  Judgment  zgtinft  fever  al  Quakers,  who  were  indicted  upon  the  Statute 
3  Jac.  for  refilling  to  take  the  Oath  of  Allegiance  tendered  to  them  in  Seifions;  one  appeared, 
and  the  Entry  againft  him  was  Nil  dicif,  &c.  Ideo  remanfit  (in  the  praterperfcl  Tenfe)  Domtnus 
Rex  verfus  eiim  indefens'  ;  the  reft  pleaded,  and  were  convicted,  and  upon  Error  brought,  the  Error 
affigned  was,  that  Ideoreman/$fc&c.  is  not  good,  it  ftuuld  be  remanet ;  and  fo  it  was  adjudged  as  to 
him ;  then  as  to  the  reft,  it  was  objected  againft  the  Venire,  by  which  the  Sheriff  is  commanded  to 
return  twelve  good  and  lawful  Men,  qui  net  Dominum  Regem,  nor  either  of  the  Defendants  ali- 
qua  affinitate  attingunt,  which  is  wrong,  becaufe  in  the  King's  Cafes  his  Kindred  may  be  return- 
ed, and  if  returned,  'tis  no  Challenge  to  the  Favour;  and  this  was  held  a  good  Exception.  1  Vent. 
171.  The  King  verfus  Green. 

20.  The  Defendant  was  indicted,  for  that  he  being  of  the  Jury  for  fuch  a  Year  of  the 
Wardmote  Inqueft,  did  not  attend;  he  pleaded  a  Grant  by  which  the  Company  of  Cooks  were 
exempted;  and  upon  a  Demurrer  to  the  Plea,  it  was  objected  againft  the  Indictment,  for  that  it 
was  for  not  ferving  of  the  Wardmote  for  J  iic  b  a  Tear,  when  no  Man  is  to  be  of  a  Jury  for  a  Tear; 
befides,  it  fets  forth,  that  the  Defendant  was  elected  a  Juryman,  and  doth  not  fay  he  ought  to 
hold  the  Office  to  which  he  was  elected  ;  it  was  quaflied.     3  Mod.  167.  The  King  verfus  Sellors. 

21.  The  Defendant  was  convicted  of  Manflaugbter,  and  the  Record  being  removed  by  Cer- 
tiorari into  B-  R  he  pleaded  his  Pardon,  and  had  Judgment  Qjiod  eat  inde  fine  die ;  now,  tho* 
he  was  out  of  Court  by  that  Judgment,  yet  the  Dean  and  Chapter  of  Weftminfter  having  feifed 
his  Goods,  he  moved  to  quafli  the  Indictment,  for  that  it  was,  By  the  Oath  of  1  2  honefl  and 
lawful  Men  fworn  and  charged,  prafentat'  exiftit  ?>icdo  &  forma  fequen',  Middx.  ff.  Juratores 
pro  Domino  Rege  prafentant ;  now  this  may  be  the  Prefentmcnt  of  another  Jury,  for  'tis  very  inco- 
herent to  fay,  that  it  was  prefented  by  the  Oaths  of  12  Men,  that  the  jury  did  prefent;  fo  that 
the  modo  &  forma,  and  what  follows,  fhould  be  left  out ;  and  it  fhould  be  prafentat''  exiftit  quod, 
&c.  betides  the  Indictment  was,  that  Griffith  and  two  others,  did  make  an  Aflaulton  the  deceafed, 
and  that  qui  dam  Johannes  in  nubibus  did  wound  him  with  a  Gun  ;  now 'tis  incert3in  who  did 
wound  him,  and  what  Gun  was  fhot  off;  and  for  thefe  Reafons  the  Indictment  was  quaflied. 
3  Mod.  201.  The  King  verfus  Griffith. 

22.  Indictment  Lr  felling  Low  Wines  in  a  Cellar,  contrary  to  the  Statute  3  &  4  Will.  3.  with- 
out giving  Notice  to  the  Excifemen  ;  moved  to  quafh  it,  becaufe  it  was  returned  in  Evglifh;  the 
Court  doubted.     5  Mod.'iz.  The  King  verfus  Lammas. 

23.  A  Miller  was  indicted,  for  taking  exceffive  Toll;  it  was  moved  to  quafh  it,  becaufe  it 
was  not  faid  jurat'  nor  onerat',  nor  the  Jurors  named ;  but  it  was  held  to  be  againft  the  Courfe  of 
the  Court  to  quafh  Indictments  for  Extortion  or  Oppreffions.  5  Mod.  13.  The  King  verfus  Wadj- 
■worth. 

24.  The  Defendant  was  indicted,  for  that  he  being  qualified  to  be  a  Conftahle,  was  delito  modo 
eleFlus  to  feive  that  Office  at  Iflington,  and  that  he  had  Notice  of  it,  but  did  not  take  the  Oath 
to  execute  the  fame  ;  quaflied,  for  that  it  did  not  fee  forth,    that   he  was  chofen  by  one   who 

3  had 
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had  fufficient  Authority,  nor  that   he  was  fummoned  before  a  Juftice  of  Peace  to  take  the  Oath. 

5  Mod.  96.  the  King  verfus  Harpttr. 
Mod.  Ca.       2  j.  A  Woman   was  convicted  upon  an  Indidment  for  a   Common  Scold,  but   the   Indictment 
a?9-S.P«  was  quafhed  on  a  Motion  in  Arreft  of  Judgment ;  for  that  it  was  Communis  ca/ummatrix,  which 
llixatrix.  *s  not  Latin  for   a  Scold,  it  fhould    have  ben   Rixatnx.     Mod.  Cafes   n.     the  Qjtctn  verfus 

Foxky. 
Antea(B)       2<5,   Indidment  f°r  a  Battery,  &c.  it  vvas  objected  againft  the  Caption,  for  that  it  was  prefent- 

ed    by  the  Jury  eleil',    triat',  jurat'   &  onerat'  ad    inquirend'  fro  Domina    Regina,  Et    curpore 

Com'  ;  that  infiead  of  the  Copulative   Et,  it  fhould  have  been  pro  Corpore  Com'  ;  it  was  agreed, 

that  pro  had  been  better,  but  that  &  was  fenfible  enough.     Mod.  Cafes  180.  the  Qiieen  verfus 

Cotefworth. 
PI.  3r.  27.  Indictment  for  ufing  a  Trade  not  being  an  Apprentice  to  it,  &c.  the  Caption  was   Jura- 

S.  P»  tores  fuper  Sacramentum  fuum  prafentant   exiftit  ;    quafhed,   for  'tis  Nonfence  ;  but  one  cannot 

move  to  quafh  an  Indidment  for  a  Fault  in  the  Caption  in  the  fame  Term  that  it  comes  in.     Mod. 

Cafes,  220.  the  Qjuen  verfus  Franklyn. 

28.  Indidment  againft  the  Defendant  (being  a  Printer)  for  a  fecond  Often ce  in  printing  a  fedi- 
tious  Book,  contrary  to  the  Statute  14  Car.  2.  cap.  33.  he  was  found  guilty,  and  the  Sentence 
was,  that  he  fhall  be  dilabled  from  exercifing  the  Art  of  a  Printer,  and  pay  a  Fine  of  20  /.  and 
ftand  in  the  Pillory  •  and  upon  a  Writ  of  Error  brought,  the  Error  afilgned  was  in  the  Judgment, 
for  that  the  Statute  appoints  a  Fine  and  Imprifonment,  or  other  Corporal  Punishment,  in  the  Dif- 
juniltve,  fo  that  he  fhall  not  be  fined  and  fland  in  the  Pillory  likewife;  the  Judgment  was  reverted. 

1  Vent.  316.   The  King  verfus  Mar low. 

29.  Information  againft  the  Defendant,  for  that  he  difcourilng  of  the  late  Rebellion,  and  of  ihofe 
Perfons  who  were  executed  for  High  Trcafon  at  Charing-Crofs,  he  fpoke  thefe  Words,  Guberna- 
tio  noftra  confiftebat  de  trilms  Statibus,  &  Ji  eveuiret  ;\bellio  in  Regno,  nifi  foret  contra  ires  fla- 
tus non  eft  rebellio  •  he  was  found  guilty  ;  it  was  objeded  in  Arreft  of  Judgment,  that  to  put  the 
Words  in  Latin  when  they  were  fpoken  in  Englijh,  and  without  an  Anglice,  was  not  to  be  allowed; 
for  the  true  Tranflation  might  either  mitigate  or  extenuate  the  Senfe  ;  but  the  Couit  held,  that 
the  antient  Precedents  expreffed  the  Words  in  Latin  purfuant  to  the  Statute  Ed.  3.  which  requires, 
that  all  legal  Proceedings  fhall  be  in  Latin;  and  it  hath  been  always  allowed  to  put  "Words  more 
agreeable  to  the  Phrafe  of  the  Law,  than  to  tally's  Orations;  the  Court  fet  a  Fine  of  10:0/. 
upon  him,  and  awarded,  that  he  fhould  recant  the  Words  in  fuch  Form  as  they  fhould  direct,  and 
to  find  Sureties  for  his  Good  Behaviour  for  feven  Years  ;  afterwards  he  produced  a  Writ  of  Error, 
returnable  in  Parliament,  the  Lords  being  then  fitting,  the  Court  allowed  the  Writ,  but  took 
Time  to  confider  whether  they  fhould  admit  him  to  Bail.  1  Vxnt.  324,  327.  Harrington's 
Cafe. 

30.  Error  to  reverfe  a  Judgment  in  an  Indidment  at  Sejf.ons,  for  writing  a  fcandalous  Letter 
to  one  Mtllijh,  concerning  a  Woman  whom  he  intended  to  marry  ;  the  Errors  afiigned  were,  that 
it  was  a  private  Letter,  and  fo  not  punifhable  by  Indidment ;  or  if  it  was,  then  not  before  Ju- 
fl  ices  in  their  Seffions;  but  adjudged  indictable  at  the  Seftions,  becaufe  it  tends  to  the  Breach  of 
the  Peace      1  Lev.  139.  the  King  verfus  Summers. 

PL  27.  31.  Indidment  for  exercifmg  the  trade  of  a  Goldfmith,  not  being  Apprentice  to  it  for  feven 

S.  P.         Years;  quafhed,  becaufe  it  was  prafentant  exiftit,  infiead  of  praftntatum.     1  Salk.  370.  1  he  King 
verfus  Franklyn. 

32.  Indidment  for  Words  fpoken  to  the  Intent  to  prejudice  the  Market  of  Rarnftapk,  and  to 
hinder  the  Town  of  toll,  (viz.)  /  have  got  Judgment  againft  the  town,  that  we  pall  not  p,;y 
for  /landing,  and  they  are  Fools  who  pay  ;  quafhed,   and  the  Recorder  ought  to  be  fined.    1  Salk. 

370.  the  King  verfus  Harwood. 

33.  Indidment,  reciting  quod  cum  an  Order  was  made,  that  the  Parifbioners,  &c.  fhould  re- 
ceive a  Baftard-Child,  they  in  Contempt  did  refufe  to  receive  it ;  quafhed,  becaufe  the  Charge  was 

A  M  d       110t  P0^tive'  but  on!y  by  Way  °f  Recital.     1   Salk.  371.  the  King  verfus  Whitehead. 

"45.  34*  Indidment,  &c.    per  Juratores  prajentat'  exijht,  that  the  Defendant  did  ered  a   Cottage, 

&  ulterius  prafentant,  that  he  continued  it  contra  jormam  Statuti ;  he  was  found  guilty  ; 
but  upon  a  Writ  of  Error  the  Judgment  was  reverfed,  becaufe  the  Continuing  the  Cottage  was  a 
new  Indidment,  diftind  from  the  firft;  and  if  fo,  then  there  is  no  Nominative  Cafe  to  agree 
with  the  Verb  Prafentant ;  befides,  the  Continuing  the  Cottage  is  no  Offence  at  Common  Law, 
and  the  contra  formam  Statuti  neceffarily  refers  to  the  Continuing.  1  Salk.  371.  the  King  verfus 
trobridge. 

35.  The  Caption  of  an  Indidment  was  prafentat'  exiftit  quod  Jepar alia  indiclamenta  to  this  Sche- 
dule annexed,  Junt  Bill*  vera;  quafbed,  becaufe  they  are  not  Indidments  till  found,  for  till  then 
they  are  only  Bills.     1  Salk.  376.  the  King  verfus  Brown. 

36.  Indidment  removed  by  Certiorari  and  a  Recognifance  taken,  which  was  afterwards  for- 
feited, for  not  carrying  down  the  Record  to  be  tried  at  the  next  Affifes  ;  and  ruled,  that  after 
the  Forfeiture  of  the  Recognifance,  no  Motion  fhall  be  made  to  quafh  the  Indidment,  nor  fhalf 
any  Exceptions  betaken  to  the  Certiorari,  or  Return  thereof.     1  Salk.  380. 

Appeal.         37.  If  there  are  two  Indidments  againft  W.  R.  for  the  fame   Vail,  (mi.)  one  found  by  the 
CB)  ia.      Coroner's  Inqueft,  and  the  other   by  the  Grand  Jury,  and  IV.  R.  is  acquitted  on  the  one  ;  yet 
•Mo.  Ca.     j,e  mufl.  bg  trjeci  on  tne  otner,  to  which  he  may  plead  the  former  Acquittal ;  but  the  faireft  Courfe 
is  to  try  him  on  both  Indidments  at  once.     1  Salk.  382.  the  Queen  verfus  Culliford. 

$  38.  The 
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38.  Indictment,  for  that  the  Defendant,  with  others,  at  the  Parifh  of  St.  Giles  in  the  Fields 
riotoufly  affembled,  quoddam  cubiculttm  of  S.  S.  in  the  Manfion-houfe  of  David  James,  fregit  & 
intravit,  and  thirty  Yards  of  Stuff  cepit  &  afportavit ;  upon  the  Evidence  it  appeared,  that  the 
Chamber  was  in  the  Dwelling-Houfe  of  David  Jam/on,  and  not  of  James  ;  adjudged,  that  this 
did  not  maintain  the  Indictment,  for  all  being  put  together  as  one  entire  Fact,  under  one  De- 
fcription,  the  Whole  muff,  be  proved.     1  Salk.  385.  The  Qjieen  verfus  Cranage. 

39.  The  Defendant  was  indicted,  for  that  he  came  to  W.  R.  pretending  that  he  was  fent  by 
T.  F.  to  receive  of  him  20  /.  and  did  receive  it  accordingly,  whereas  in  Truth  he  was  not  fent 
by  T  F.  adjudged,  that  tho'  this  was  a  Cheat,  yet  it  was  not  indictable,  unlets  the  Defendant 
had  come  with  Falfe  Tokens ;  he  may  bring  an  Action,  but  'tis  not  indictable  for  one  Man  to  make 
a  Fool  of  another ;  Bainham  was  indicated,  for  that  IV.  R.  borrowed  5  /.  of  him,  and  pawned 
Gold  Rings  to  fecure  the  Repayment,  and  that  at  the  Day  the  Borrower  tendered  the  Money, 
but  the  Defendant  refufed  to  deliver  the  Rings ;  quaflud.  1  Salk.  479.  The  King  verfus 
Jones. 

(Kk) 

tfoj  fl©ifocmeano&i. 

I.  r~jPHE  Defendant  was  indicted,  for  that  he  being  poffefled  of  a  Leafe  of  a  Houfe  in  Lon-  W.  Jones 

±  don  3  Apnlis  7  Car.  the  /aid  Houfe  felonioufly,  voluntarily  and  malitiouuy  did  fet  on  351. 
Fire,  ea  intentione,  the  fame  Manfion-houfe,  and  feveral  other  adjoining  Houfes,  to  burn  and  con- 
fume  by  Fire  ;  adjudged  this  was  not  Felony,  becaufe  it  was  an  Intention  only,  without  actually 
burning  the  Houfes,  for  'tis  not  Felony  to  burn  an  Houfe  of  which  he  is  in  Poffeflion  j  it  muft  be 
ades  ahena  which  is  fet  on  Fire  ;  for  'tis  that  which  makes  it  Felony  ;  the  Defendant  was  fined 
500  /.  and  imprifoned  during  the  King's  Pleafure.     Cro.  Car.  274.  Holme's  Cafe. 

2.  The  Defendant  was  indicted  at  Common  Law  for  a  Mifdemeanor,  and  it  was  for  fhewing 
himfelf  naked  in  a  Balcony  in  Covent-Garden,  and  for  fpeaking  lewd  Words,  and  acting  indecent 
Poftures  there  ;  the  Indictment  was  read  in  Court,  and  in  order  to  make  a  Publick  Example,  it 
was  ordered  to  be  tried  at  Bar ;  but  the  Defendant  confefied  the  Indictment,  and  fubmitted  to  a 
Fine,  which  was  2000  Marks,  and  to  be  imprifoned  a  Week  without  Bail,  and  to  be  of  the  Good 
Behaviour  for  three  Years.     Sid.  168.  The  King  verfus  SirCha.  Sydley. 

3.  Indictment  againft  two  Defendants,  one  for  Challenging,  and  the  other  for  carrying  the  Chal- 
lenge to  the  Party  challenged,  and  knowing  the  Matter;  they  were  both  found  guilty, 
and  each  of  them  fined  100  /.  and  to  be  committed  for  a  Month  without  Bail,  and  to  make  a 
publick  Recantation,  and  to  be  of  the  Good  Behaviour  for  7  Years.  Sid.  \Z6.The  King  veifus 
Darcy  &  a?.     5  Mod.  207.  S.  P. 

4.  Bacon  of  Grays-Inn  was  indicted  for  a  Mifdemeanor,  intending  to  kill  Sir  Harbottle  Grim-  Lev.  146' 
flon,  Majler  of  the  Rolls  ;  for  that  he  difcourfing  with  W.  R.  offered  him  100/.  to  kill  the  fiid  Ma- 
tter; it  was  objected  after  a  Verdict,  by  which  the  Defendant  was  found  guilty,  that  this  is  a 
Matter  not  indictable,  becaufe  it  was  only  an  Intention  ;  but  he  Was  fined  1000  Marks,  and  com- 
mitted three  Months  without  Bail,  and  to  be  of  the  Good  Behaviour  during  Life,  and  to  acknow- 
ledge his  Fault  in  the  Court  of  Chancery.     Sid.  230.  The  King  verfus  Bacon. 

5.  The  Steward  of  Windfor-Court,  and  the  Surveyor  of  the  Caftle,  were  committed  to  the 
Lord  Mordant,  who  was  Lieutenant  of  Windfor-Caflle  ;  and  upon  an  Habeas  Corpus  brought, 
he  returned,  that  they  were  committed  by  the  immediate  Warrant  of  the  King,  for  refufing  to 
deliver  certain  Rooms  in  the  Timber- Yard,  when  the  King  commanded  it  ;  upon  this  Return 
they  were  difcharged  ;  for  tho'  'tis  a  great  Mifdemeanor,  yet  it  being  a  Quarrel  between  the 
King's  Servants  concerning  their  Right s,  'tis  no  Offence  againft  the  Publick,  the  Party  grieved  may 
file  an  Information  in  the  Exchequer.     Sid.  278.  The  King  verfus  Taylor. 

6.  The  Defendant  was  indicted,  for  felling  Ale  in  Black  Pots  not  fealed,  contra  pacem,  omit- 
ting contra  formam  Statuti ;  for  which  Reafon  a  Motion  was  made  to  quafh  it,  for  that  the  Sta- 
tute Law  directs  the  Sealing  of  Meafures ;  but  adjudged,  that  Meafures  were  at  Common  Law, 
tho'  the  Statutes  direct  the  Manner  of  afcertaining   them.     Sid.   409.  The  King  verfus  Burgoiue. 

7.  The  Defendants  being  prefent  with  Sir  John  Friend  and  Sir  Willi  am  Perkyns  at  the  Place  of 
Execution,  upon  an  Attainder  for  High  Treafon,  and  tho'  they  fhewed  no  Signs  of  Repentance, 
yet  they  all  three  laid  their  Hands  on  Sir  John  Friend,  and  Cook  pronounced  the  Abfolution  ;  and 
they  likewife  all  three  laid  their  Hands  on  Sir  Wm.  Parkyn>,  and  Colleir  pronounced  the  Abfolution, 
for  which  they  were  indicted  for  a  Mifdemeanor  and  found  guilty  ;  but  the  Jury  made  a  Special 
Conclufion,  whether  three  laying  on  their  Hands,  and  but  one  pronouncing  the  Abfolution,  made 
them  all  guilcy  of  the  Whole.     5  Mod.  363.  The  King  verfus  Collier,  Cook  and  Sn.ut. 

8.  The  Defendant  was  indicted  at  Common  Law,  and  not  on  the  Statute  of  {■Vinton,  for  that 
he  being  an  Inhabitant  in  the  Town  of  Derby  on  the  19th  of  June,  &c.  was  fummoned  to  tuatch 
with  one  Booth  a  Conftable,  and  did  obftinately,  contemptuoufly  and  malitioufly  make  Default , 
the  Exceptions  to  quafh  it  were,  It  fets  forth,  that  the  Defendant  was  an  Inhabitant,  <y-c.  on  the 
19th  of  June,  but  doth  not  alledge,  that  he  continued  fo  to  be  J  it  doth  not  fet  forth,  that  he 
h.3d  Notice  given  to  watch  within  the  Parijh,  and  that  he  did  not  watcU  with  one  Booth  a  Con- 
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ftab'e  ;  which  may  be  true,  and  yet  he  may  watch  with  another  Conftable ;  it  mould  fet  forth, 
that  he  did  not  watch  at  all  ;  the  Court  would  not  quafli  it,  but  ordered  the  Defendant  to  demur 
to  it.     5  Mod   39 >•  The  King  verfus  Stainford. 

j>.  The  Defendant  was  indi&ed,  for  that  hefalfo  &  per  Confpirationem  to  cheat  W.  R.  of  his  Mo- 
ney, prevailed  on  him  to  lay  the  Wager  upon  a  Foot-Race,  and  afterwards  got  the  Party  to  run 
booty  ;  this  being  a  Cheat,  the  Court  would  not  quafh  it  upon  Motion;  afterwards  the  Defen- 
dant would  not  plead  till  he  was  ferved  with  a  peremptory  Rule,  and  then  his  Plea  would  not  be 
received  without  Bail  to  try  it  the  fame  Term  j  whereas  if  he  had  pleaded  freely,  he  need  not  try 
it  till  the  next  Term.     Mod.  Cafes  41.  The  Qtteen  verfus  Of  bell. 


3fttfcttcemettt 


r 


(A) 

1.  ~W  N  Aflault,  &e.  the  Defendant  pleaded,  that  the  Plaintiff's  Wife  was  p'efented  at  the  Leet 
for  a  Common  Scold  ;  whereupon  the  Steward  made  a  Warrant  to  the  Defendant  (being 
Conftable,)  to  punifh  her  according  to  Law;  that  he  the  faid  Conftable,  and  two  more, 
went  to  the  Plaintiff's  Houfe  to  execute  the  Warrant,  and  that  the  Wife  aflaulted  them; 
whereupon  the  Conftable  commanded  them  to  take  her,  who  in  Obedience  to  his  Command  mol- 
liter  mantis  jmpofuere,  &c.  and  upon  a  Demurrer  to  this  Plea,  it  was  objected,  that  the  Defen- 
dants did  not  fet  forth  on  what  Day  the  Leet  was  held,  nor  that  the  Plaintiff's  Houfe  was  with- 
in the  Jurifdiftion  of  the  Leet,  neither  did  they  fhew  the  Steward's  Warrant ;  but  adjudged,  that 
all  this  was  only  Inducement  to  the  Juftification,  the  Subftance  whereof  was  the  Prefentment  ao 
the  Leet,  and  the  Command  of  the   Conftable.     Moor  847.  Curteis's  Cafe. 

2.  In  a  Qttare  Impedit,  the  Plaintiff  fet  forth,  that  Queen  Elix,.  was  feifed  in  Fee  of  the  Ad- 
vowfon,  &c.  and  that  the  Church  b.ing  void,  fhe  prefented  Pindar,  who  was  inftituted ;  that  af- 
terwards fhe  granted  the  Advowfon  to  Sir  Chrifiopher  Hatton,  who  granted  it  to  Sir  Walter 
Sands,  under  whom  the  Plaintiff  claimed  ;  the  Defendant  Boflock  confeffed  the  Prefentation  to  Pin- 
dar, but  that  the  Church  was  then  full  of  another  Incumbent,  and  that  before  the  Grant  of  Sir 
Walter  Sands  to  the  Plaintiff,  he  granted  the  Advowfon  to  Serjeant  Moor,  under  whom  the  De- 
fendant claimed,  and  traverfed,  that  the  Church  was  void  when  Pindar  was  inftituted ;  upon  which 
they  were  at  Iffue  ;  it  was  objected,  that  the  Plaintiff  could  never  recover  upon  this  Pleading  ; 
becaufe  the  Defendant  had  made  a  good  Title  to  himfelf  from  the  Grantee  of  Sir  Walter  Sands, 
before  his  Grant  to  the  Plaintiff ;  which  deftroyed  his  Title,  and  to  which  he  made  no  Anfwer  ; 
which  is  very  true,  if  the  Defendant  had  relied  upon  it  ;  but  he  made  it  only  as  an  Inducement 
to  his  Traverfe  ;  and  in  fuch  Cafe  the  Plaintiff  could  not  take  a  Traverfe  upon  a  Traverfe,  and 
therefore  he  muff,  maintain  what  the  Defendant  had  traverfed.  Cro.  Car.  173.  Pembroke  Earl  ver- 
fus  Bopck.  Pojlea  Quare  Impedit.  (C)  5.  S.  C.     Dyer  365.  S.  P. 

3.  Cafe,  &c.  the  Plaintiff  made  a   Title  under  four  Coparceners,  and  prefcribed  in  them   for 
Right  of  Common  in   Hartfiorne,  as  appurtenant  to  his  Meffuage  there  ;  and  that  the  Defendant 
put  in  his  Cattle,  which  eat  the  Pafture,  and  made  a  Warren  in  the  Common,  and    Cony-Bur- 
rows, and  hunted  the  Plaintiff's  Cattle  with  Dogs,  by  Reafon  whereof  he  could   not  enjoy  his 
Common  in  tarn  amplo  &  beneficiali  modo,  as  before,  &c  The  Defendant  as  to  the  Hunting,  plead- 
ed Not  guilty,  and  as  to  the  reft  he  pleaded  in  Bar,  that  he    was  feifed  in  Fee  of  the  Manor  of 
Hartfiorn,  of  which  the  faid  Common  was  Parcel;    and  that  he  in  his  own  Right,  and  the  other 
Defendant,  as  his    Servant,  put    the  faid  Cattle  into    the    Common,    prout   et   bene  licuit;    and 
(without  relying  upon  this  Juftification)  he  prefcribed  to  have  a  Free  Warren  within  the  faid  Ma- 
nor, and  fo  juftified  the    putting  in  Conies  and    making  Cony-burrows  ;  and  averred,  that  the 
Plaintiff  had  fufKcient   Common  ;  the  Plaintiff  rejoined,    and    maintained  his  Declaration,  and 
traverfed  the  Sufficiency  of  Common,  and  the   Defendant's  Prefcription  to  a  Free   Warren;  and 
upon  Demurrer   to  this  Rejoinder   the  Plaintiff  had  Judgment,  tho'  it   was  objected  againft  him, 
that  he  ought  not   to  have  traverfed  that  Prefcription,  but  fhould  have  anfwered  the  Defendant's 
Title  in   the  Bar,    (viz )  that  he  was  feifed   of  the  Manor  of  Hartjhorn  ;  for  if  that  was  true,  he 
had  avoided  the  Title  of  the  Plaintiff;   this  was  admitted   to  be  a  good  Objection,  if  the  Defen- 
dants had  relied  on  their  Juftification  under   that  Title,  as  they  ought  to  have  done,  by  faying, 
Et  hoc  parati  funt   verificare,   wide  quoad    the  putting  in   the  Cattle  petunt   judicium,  &c.  but 
they  did  not  rely    on  that  Juftification,  for  they  made  it  only  as  an  Inducement  to  the  Prefcription 
for  a  Free  Warren,  and  thereby  had  given  the  Plaintiff  an  Advantage  to  traverfe  that  Prefcription. 
Lutw.  Rep.  1 01.  Hajjard  verfus  Cantrell. 

4.  In 


Indu&ion.  987 


4.  In  Aflattlt,  &c.  the  Plaintiff  declared,  that  the  Defendant  ftruck  his  (the  PlaiHtiffY)  Horfe 
w  th  a  Switch  which  he  held  in  his  Hand,  on  which  the  Plaintiff  rode,  by  Reaibn  whereof  the 
Ko:fe  threw  him  and  broke  his  Thigh;  upon  Not  guilty  pleaded,  the  Plaintiff  had  a  Verdict  in 
C.  B.  and  upon  a  Writ  of  Error  in  B.  R.  it  was  objected,  that  there  was  a  Variance  between  the 
Writ  and  Declaration,  for  in  the  Writ  there  was  no  Mention  of  Striking  the  Horfe  with  a  Switch  : 
Sed  per  Curiam,  that  is  only  an  Inducement  to  the  Action,  and  to  £hew  by  what  Means  the 
Plaintiff  W3s  thrown  down  and  broke  bis  Thigh.     IV.  Jones  444. 


1  3tttmctiott. 

Sec  cPrefentatio72.  (C)  9. 

(A) 

■■ 

1.  »    m     «flHIS   makes  the  Parfon  complete  Incumbent,  and  if  the  Archdeacon  fliould  refufe 
to  induct  after  an  Inftitution,  the  Parfon  may  bring  an  Action  on  the  Cafe  againft 
him.     Godbolt  23. 
jj  2.  The  Patron  prefented,  and  the  Bijhop  refufed  his  Clerk ;  thereupon  he  com- 

plained to  the  Archbifhop,  who  fent  a  Monition  to  the  Bifhop  to  receive  the  Clerk  by  fuch  a 
Day,  or  to  appear  and  fhew  Caufe  why  he  refufed  ;  but  he  did  neither;  then  the  Archbifhop 
granted  Inftitution,  upon  which  he  was  inducted;  then  the  Bifhop  and  one  who  was  prefented  by 
the  King,  fued  in  the  Delegates,  fuppoflng  this  Inftitution  by  the  Archbifhop  was  void,  and  by 
Confequence  the  Induction  muft  be  fo  tod;  but  a  Prohibition  was  granted,  becaufe  the  Church 
being  full  by  InduElion,  which  is  a  temporal  Act,  it  cannot  be  avoided  but  by  a  Qitare  Impedit. 
Hob.  15.  Sir  'timothy  Huttons  Cafe.     Inftitution.  (A)  8.  S.  C. 

3.  In  7L.Qu.are  Impedit  againff  the  Bifhop  of  Peterborough  and  Robert  Dttnn,  the  Statute  21  #.8.  Dyer  130- 
of  Pluralities,  was  pleaded  to  make  a  Title  to  the  Avoidance,  and  the  Taking  a  fecond  Benefice  1  And.  15* 
with  Cure;  and  Iflue  was  taken  upon  the  Induction  to  the  fecond  Benefice;  fo  that  'tis  not  the 
Admiflion  and  Inftitution,  but  the  Induction  to  the  fecond  Benefice,  which  makes  the  nrft  void. 

Moor  1  2.   Agar  verfus  Bijhop  of  Peterborough. 

4.  A  Bifhop  fued  in  the  Court  of  Audience,  to  repeal  an  Inftitution  after  an  Induction  had  by 
the  Clerk,  and  thereupon  a  Prohibition  was  granted,  becaufe  an  Inftitution  is  not  examinable  in 
the  Spiritual  Court  after  Induction,  but  then  a  Quxre  Impedit  lies.  Moor  860.  Ro-euth  veifus  Bi- 
jhop of  Chefter. 

5.  In  a  Prohibition,  the  Plaintiff  declared,  that  Pleas  of  Advowfons  belonged  to  the  Common 
Law  and  not  to  the  Spiritual  Court,  and  that  he  -Mas  injlituted  to  the  Church  of  C.  and  that  the 
Defendant  libelled  in  the  Spiritual  Court  againft  him,  that  he  was  inftituted  to  the  faid  Church, 
and  inducted  before  the  Plaintiff,  and  had  obtained  a  Super-inftitution  upon  him,  and  that  the 
Spiritual  Court  proceeded,  tho'  this  Plea  was  there  pleaded,  and  tho'  Induction  belonged  to  the 
Common  Law ;  the  Defendant  now  pleaded,  that  he  did  not  profecute  contra  prohibittonem,  and 
pro  confultatione-  habenda,  he  demurred  ;  and  adjudged,  that  a  Confutation  fhould  go  ;  for  tho'  by 
the  Declaration  it  appears  the  Plaintiff  was  inftituted,  yet  it  doth  not  appear  that  he  was  inducted, 
and  fo  the  Matter  ftands  only  upon  the  Super-inftitution,  which  is  triable  in  the  Spiritual  Court; 
but  afterwards,  it  being  made  appear  to  the  Court  that  the  Plaintiff  was  inducted,  the  Confuta- 
tion was  ftayed,  that  he  might  declare  de  novo  upon  his  Inftitution  and  Induction.  2  Lev.  12J. 
Monday  verfus  Purton. 

6.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  a  Clergy- man  was  admitted  and  inftituted  2  Lev. 
into  a  Benefice  in  the  Diocefe  of  Glocefter  fede  vacante,  and  a  Mandate  was  made  by  the  Arch-  199- 
bifhop,  who'ls  Guardian  of  the  Spiritualties  to  the  Archdeacon  to  induEl  him  ;   the  Archdeacon-  Jones  7s- 
appointed  certain  Minifters  to  do  it,  but  before  it  was  executed,  a  new  Bifhop  of  Gloajier  was 
confecrated,  and  then  he  was  inducted;    the  Queftion  was,  whether  the  Archdeacon  inducts  by 

by  his  own  Authority  or  derivative  from  the  Bifhop,  for  by  the  later  this  [nduction  is  not  good  ; 
and  adjudged,  that  it  was  not  good  :  It  was  compared  to  a  Letter  of  Attorney  to  make  Livery, 
which  cannot  be  done  after  the  Death  of  him  who  made  it ;  but  this  Judgment  was  reverfed  in 
the  Exchequer-Chamber,  for  admitting  the  Archdeacon's  Authority  is  derivative  from  the  Bifhop, 
yet  the  Archbifhop  hath  a  concurrent  Jurifdiction  with  the  Bifhop  throughout  his  Diocefe  as  to  Ad- 
miffions,  Inftitutions  and  making  Mandates,  &c.  and  his  Jurifdiction  is  taken  away  by  the  Sta- 
tute 23  H.  8.  cap.  9.  only  as  to  Proceedings  in  the  Bifhop's  Court.  1  Vent.  309.  Robinfon  verfus 
WvoUty  319.  S.  C 
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988  Infant. ^___^ 

(B) 

Utyat  M$  arc  boiD  before  3Int>uctton. 

JT_     \    Prebendary  after  Inftitution  and  before  Indu&ion  to  the  Prebend,  granted  an  Annuity  out 
f\     of  it,  which  was  confirmed  by  the  Bifhop,  Dean  and  Chapter,  on  the  fame  Day  that 
he  was  inducted  ;  adjudged,  that  this  Grant,  notwithftanding  the  Confirmation,  was  void,  becaufe 
it  was  made  before  Induction.     Plow.  Com.  526.  Hare  verfus  Bickley.  Dyer  221.  S.  P. 


Jntmxu 


How  he  is  favoured  in  Law,  and  not; 
and  what  Acts  he  may  do,  and  good, 
when  Executor,  (jc-  (A) 

Where  the  Acts  of  another  and  his  own 
Acts  mall  bind  him,  and  where 
not.  (B) 

Of  Deeds,  Grants  and  Devifes  made  to 
them.  (C) 

Of  Promifes,  Deeds,  Grants  and  De- 
vifes made  by  them.  (D) 


Where  they  fliall  be  charged  for  Neccf- 
faries,  and  where  not.  (E) 

Of  Fines  and  Recoveries  levied  and  fuf- 
fered  by  them,  and  of  Statutes  enter- 
ed into  by  them.  (F) 

Of  Infpection  by  the  Court.  (G) 

How  they  rnuft  fue.  (H) 

How  they  muft  be  fued.  (I) 

Of  Infants  in  Ventre  fa  mere.  (K) 


(A) 

$oto  U  i$  fafeouteu  in  Xato,  anu  not;  ana  toljat  acts  f)t  mat  &o,  an& 

gOOD,  tD^en  l)e  i&  CEreCUtOJ.     See  Joint  Executor.  (D)  7.   Limitation.  (A) 


22,  30. 
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Nfants  both  Male  and  Female  have  feven  Ages  by  Law  afligned  to  them  for  feveral  Pur- 

pofes : 

If.  The  Male  at  twelve  Years  is  to  take  the  Oath  of  Allegiance  in  the  Court-Leet;  at 
fourteen  Years  to  confent  to  a  Marriage,  and  to  chufe  a  Guardian  in  Socage,  that  being 
accounted  his  Age  of  Difcretion,  and  under  that  Age  he  is  in  Ward  to  his  Guardian;  at  fifteen 
the  Lord  is  to  have  Aid  to  make  his  Son  a  Knight ;  at  twenty-one  he  is  to  be  out  of  Ward  to  his 
Guardian  in  Knights  Service,  and  then  he  is  of  full  Age  to  alien  his  Lands. 

2.  Then  as  to  the  Woman  at  feven  Years,  the  Lord  is  to  have  Aid  to  marry  her;  at  twelve 
Years  (he  may  confent  to  a  Marriage ;  until  fourteen  Years  ftie  is  to  be  in  Ward,  and  if  fhe  attain 
that  Age  in  the  Life-time  of  her  Anceftor,  (he  is  to  be  out  of  Ward;  at  fixteen  Years  the  Lord  may 
tender  her  a  Marriage ;  at  twenty-one  Years  fhe  may  alien  her  Lands.  6  Rep.  70.  in  the  Lord 
Darcy's  Cafe,  and  9  Rep.  71.  in  Dr.  Hujfeys  Cafe. 

2.  Where  a  Judgment  was  given  againft  him  in  a  Formedon  in  Reverter,  it  was  reverfed  upon 
a  Writ  of  Error  brought  by  him,  and  Infancy  afligned  for  Error,  which  was  tried  b,  *  InfpeHion 
ofthe  Court.     Dyer  104.  Anderfon  veths  Ward.    *  9  Rep.  31. 

4.  He  fhall  be  favoured  in  the  Law  in  all  Things  which  are  for  his  Benefit,  and  not  prejudiced 
in  any  Thing  to  his  Difadvantage,  and  therefore  in  all  real  Actions  founded  on  a  Right  defend- 
ed to  him,  the  Parol  fliall  demur  till  he  is  of  Age.     Dyer  137.  Bajfett's  Cafe,  and  133.  S.  P. 

5.  If  Judgment  be  againft  him  by  Default,  he  fliall  have  a  Writ  of  Error  to  reverfe  it ;  but  if  it 
be  upon  Default  after  Appearance,  'tis  otherwifc.     Dyer  104. 

6.  Tenant  in  Tail  levied  a  Fine  to  a  Stranger,  he  in  Remainder  in  Fee  died,  leaving  his  Heir 
an  Infant,  and  then  Tenant  in  Tail  died  without  IfTue,  by  Reafon  whereof  .the  Title  to  have  a 
Formedon  in  Remainder  accrewed  to  the  Infant,  who  fuffered  five  Years  to  pafs  without  bringing 
his  Writ ;  but  he  fhall  have  five  Years  after  his  full  Age,  by  Virtue  of  the  Statute  4  H.  7.  of  Fines. 

Dyer  133. 
1  And.  7.  Debt  againft  three  Heirs  in  Gavelkind,  upon  a  Bond  of  their  Ancellor,  one  of  them  was  an 

10.  Infant;   they  were  all  outlawed,  and  the  Two  of  full  Age  procured  a  Pardon,  sud  the  Plaintiff 

j  brought 
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Infant. 

brought  3  Scire  facias  againft  them,  in  which  he  declared,  that  they  fimul  cum  the  Infant,  «£"£•. 
adjudged,  that  the  Parol  (hall  not  demur  for  his  Nonage,  becaufe  the  Original  againft  him  was  not 
void,  but  voidable  only  by  Error.  Trin.  7  Eliz,.  Dyer  239.  Augers  Cafe.  Moor  74.  S.  C.  by  the 
Name  of  Hawtvy  verfus  Anger. 

8.  In  a  Writ  of  Dower,  the  Tenant  vouched  the  Heir  of  the  Husband,  who  was  then  an  In- 
fant, and  in  Ward  to  the  King,  and  fo  prayed  in  Aid  of  the  King,  and  the  Aid  was  granted  ;  and 
afterwards  there  came  a  Procedendo  in  loquela,  fed  non  ad  judicium  Rege  tnconfulto,  and  the  Court 
was  in  Doubt  how  to  proceed;  but  upon  Confederation  they  gave  Judgment,  that  the  Deman- 
dant fhould  recover  againft  the  Tenants,  and  they  over  in  Value  againft  the  Heir,  but  with  a  Cef- 
fat  executio,  &c.     Mich.  8  Eliz,.  Dyer  256.  Michael's  Cafe. 

9.  But  if  he  is  Plaintiff  in  fuch  Actions,  the  Parol  fhall  not  demur,  becaufe  it  may  be  to  his  Pre- 
judice, that  the  Pofleilion  fhould  be  kept  from  him  till  he  is  of  Age  3  but  where  oniy  a  meer  Right 
defcends  to  him,  there  the  Parol  fhall  demur.     6  Rep.  3.  MarkaU's  Cafe. 

10.  In  a  Ceffavit  per  Biennium,  altho'  the  Infant  hath  the  Tenancy  by  Defcent,  he  fhall 
have  his  Age,  becaufe  the  Law  prefumes  he  doth  not  know  what  Arrears  to  tender  before 
Judgment,  and  if  he  doth  not  make  a  true  Tender,  he  fhall  lofe  his  Land.  9  Rep.  84.  Co- 
ney's Cafe. 

11.  If  there  are  two  Jointenants  Infants,  and  one  of  them,  whilft  under  Age,  makes  a  Feoff-  Latch 
ment  of  his  Moiety,  and  dieth,  it  fhall  not  furvive  to  the  other,  for  by  the  Feoffment  the  Jointure  199. 
is  fevered.     8  Rep.  44.  Whittinghams  Cafe.  Jones 

12.  An  Infant  fhall  not  be  amerced,  neither  fhall  he  find  Pledges;  therefore  in  fuch  Cafe  the  En-  157' 
try  is  in  mifericordia,  fed  pardonatur  quia  infans.     8  Rep.  5  8.  Beecher's  Cafe.   Cro.  Car.  296.  Smith 
verfus  Smith.  S.  P. 

13.  If  Tenant  in  Tail  make  a  voidable  Leafe  for  Years,  and  die,  leaving  his  Heir  an  Infant,  and 
in  Ward,  the  Lord  fhall  avoid  this  Leafe;  but  if  the  Infant  himfelf  maketh  a  Feoffment,  the  Lord 
fhall  not  avoid  it  by  Efcheat,  but  the  Guardian  fhall,  becaufe  he  doth  it  in  Right  of  the  Infant. 
7  Rep.  7-  Earl  of  Bedford's  Cafe. 

14.  If  Tenant  in  a  Real  Action  voucheth  an  Infant,  or  if  Tenant  for  Life  prayeth  in  Aid  of 
B.  B.  in  Reverfion,  who  is  an  Infant,  and  that  the  Parol  may  demur,  if  the  Demandant  replieth 
that  he  is  of  full  Age;  this  fhall  not  be  tried  by  a  Jury,  but  a  Writ  fhall  iflue  to  the  Sheriff,  com- 
manding him,  that  on  fuch  a  Day  Venire  faciat  B.  B.  ut  per  infpetlum  Corporis  fui  conjlare  pote- 
rit  Juftiaariis  noftris,  fi  praa"  B.B.Jtt  plena  atatis  necne.  9  Rep.  31,  in  the  Cafe  of  the  Abbot  of 
Strata  Marcella. 

15.  If  an  Tnfant  being  a  Feme  Covert  levietha  Fine,  with  a  Grant  and  Render  to  her  fe!f  in 
Tail,  or  for  Life,  and  the  Husband  dieth,  (he  fhall  not  take  Advantage  of  h;r  Infancy,  and  have 
a  Writ  of  Error  to  reverfe  the  Fine,  becaufe  (he  is  Tenant  of  the  Land,  and  fhe  cannot  have  a 
Writ  of  Error  againft  her  felf,  fo  that  fhe  is  without  Remedy  ;  the  Cafe  is  the  fame  of  any  other 
Infant.     Hill.  40  Eliz..  Owen  33. 

16.  Where  an  Infant  is  made  Executor,  he  may  lawfully  fell  the  Goods  of  the  Teftator,  and  fuch 
Sale  fhall  be  good,  becaufe  he  is  bound  to  pay  the  Debts  of  his  Teftator,  and  by  this  Means  he  may 
be  enabled  to  do  it;  and  he  who  aflifts  him  in  fuch  Sale,  fhall  not  be  accounted  an  Executor  de  Jon 
Tort  by  intermeddling  with  the  Goods,  but  fhall  be  as  his  Servant;  fo  likewife  if  the  Goods  are 
fold  by  any  other  Peribn,  with  the  Confent  and  by  the  Appointment  of  an  Infant  Executor,  'tis 
good,  where  fuch  Sale  is  not  to  his  Prejudice;  and  if  fold  at  an  under  Value,  'tis  likewife  good, 
and  fhall  bind  him  notwithftanding  his  Nonage.  Cro.  Eliz.  25.3.  Clerke  verfus  Hopkins.  3  Leon. 
143.  Mannings  Cafe.  S.  P.    4  Leon.  210.  S.  C.    Keilw.  51.  S.  C. 

17.  An  Infant  was  a  Shop-keeper  and  bought  Wares  to  fell  in  his  Shop;  adjudged,  that  he  fhall 
not  be  bound  by  this  Bargain,  becaufe  he  cannot  contract  for  any  Thing  but  fur  Neceffaries. 
2  Cro.  494.  M'lritungham  verfus  Hill. 

18.  Feoffment,  on  Condition  that  if  he  or  his  Heirs,  &c.  paid  100/.  before  fuch  a  Day,  that 
he  might  re-enter;  the  Feoffor  died,  and  the  Land  defcended  to  his  Heir  within  Age;  the  Mother 
tendered  the  Money,  and  adjudged  good,  if  the  Heir  was  within  the  Age  of  fourteen  Years,  and 
there  being  no  Age  mentioned,  it  fhall  be  intended  for  his  Benefit,  that  he  was  within  that  Age. 
Owen  137.  Watkyns  verfus  Aftwick.  Moor  222.  S.  C.  Cro.  Eliz,.  132.  S.  C.  Pojlea  Tender.  (Bj?. 
S.  C.  Leon.  34.  S  C. 

19.  Judgment  againft  him,  &  quod  capiatur,  it  was  reverfed  by  Error  for  thzt  Reafon.  1  Bulft. 
162.  Daly  verfus  HolOrook. 

20.  An  Infant  was  Tenant  in  Tail  of  Gavelkind  Lands,  where  the  Cuftom  was,  that  at  the 
Age  of  fifteen  Years,  he  might  make  a  Feoffment  of  his  Lands  and  bind  himfelf,  and  accordingly 
he  made  a  Feoffment  of  his  entailed  Lands;  adjudged,  that  this  was  not  any  Difcontinuance  to 
bind  him,  for  it  was  not  good  by  the  Cuftom,  becaufe  that  (hall  never  enable  him  to  do  a  Wrong 
either  to  himfelf  or  to  another,  and  therefore  it  fhall  be  intended  that  this  Feoffment  was  made  of 
Lands  of  which  he  was  feifed  in  Fee.     2  Cro.  80.  V.iughan  verfus  Lloyd. 

21.  In  Ajfife  of  Novel  Diffeijin,  the  Tenant  pleaded  a  Recovery  in  another  Affife,  in  Bar  to  the  :  Roll, 
Action  now  brought;  the  Demandant  replied,  that  he  was  then  an  Infant  and  not  Tertenant  of  Rep.  14. 
the  Land,  but  that  147.  R.  was  Tertenant ;    and   upon  Demurrer  to  this  Replication,  it  was  the  "' 
better  Opinion,  that  a  Recovery  is  not  fo  facred,  but  that  it  may  be  fa'lified  in  Point  of  Recovery 

of  the  Thing  it  felf,  between  the  fame  Parties ;  and  this  being  in  the  Cafe  of  an  Infant,  the  Court 

are 
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Infant, 


are  of  his  Counfel;  he  cannot  have  Error  or  Attaint,  and  therefore  he  may  falfify  the  Recovery. 
HiS.   15  Ja&  2  Cro.  264.  Holfitd  verfus  Piatt. 

22.  An  Extent  iffued  againft  the  Land  of  IV.  R.  but  before  the  R.eturn  of  the  Writ  W.  R.  died, 
his  Heir  within  Age  and  in  V/ard  to  the  King;  it  was  moved,  that  the  Cognifee  of  the  Statute 
could  not  have  the  Land,  becaufe  the  King  was  now  in  PoiTeflion  by  Virtue  of  the  VVardfhip  of 
the  Infant,  and  fo  the  Land  was  in  another  Plight  than  when  the  Extent  was  taken  out,  but  the 
Couit  would  not  allow  it.     Mich.  2  Jac.  Telv.  55.  Molineux  verfus  Rigg. 

23.  In  a  Writ  of  Partition  brought  againft  an  Infant  upon  the  Statute,  adjudged,  that  he  fhould 
noc  have  his  Age.     Mich.  14  Jac.  Hob.  179.  Poyns  verfus  Gibbons. 

24.  The  Demandant,  who  was  an  Infant,  brought  a  Scire  facial  againft  the  Tenant,  to  fhew 
Caufe  why  he  fhould  not  have  Execution  of  Lands,  the  Remainder  whereof  were  entailed  on  his 
Anceftor  by  Fine,  &c.  the  Tenant  pleaded,  that  the  Demandant  was  within  Age,  and  prayed, 
that  the  Parol  might  demur  until  he  was  of  full  Age ;  the  better  Opinion  was,  that  it  fhall  not, 
and  in  no  Cafe  but  where  the  Land  it  felf  is  in  Demand ;  but  here  the  Anceftor  was  never  in 
Poffefiion,  neither  is  any  Land  demanded  by  this  Set.  fa.  of  which  the  Anceftor  was  feifed,  but 
'tis  only  to  have  Execution  of  a  Pine.     Moor  35.  Lord  Sands  verfus  Bray. 

25.  Such  an  Infant  may  likewife  give  Releafes  or  make  new  Acquittances  fcr  any  Thing  rela-r- 
ting  to  the  Executorship,  but  then  fuch  Releafes  muft  be  where  a  true  and  real  Satisfaction  is 
made  for  the  Thing  releafed,  otherwife  they  are  void,  becaufe  the  Law  will  not  allow  that  he 
fhould  have  any  Prejudice  by  his  own  Folly  whilft  under  Age  ;  and  certainly  'tis  a  very  foolifh  Act  for 
an  Infant  to  give  a  Releafe  without  any  Confideration;  and  fo  it  was  adjudged  Anno  21  Eliz..  'tis 
true,  Mr.  Plowdc-n  argued  againft  the  judgment;   but  the  Chief  Jultice  Wray  told  him,  that  he 

*  By  the  ^acj  C0nfulted  all  the  Judges,  who  were  all  agreed,  that  the  Judgment  was  well  given.  Moor 
v"7/f  14-6.  Rujlel's  Cafe.  5  Rep.27.  S.  C.  *  1  And.  117.  S.  C.  Cro.  Eliz.67i.  Knott  verfus  Barlow. 
Plate.        S.  P.     See  Poftea  (D)  2. 

26.  Tenant  in  tee  made  a  Leafe  for  Years,  rendring  Rent,  and  afterwards  entered  into  a  Sta- 
tute for  the  Payment  of  Money;  and  upon  an  Extent  taken  out,  the  Sheriff  returned,  that  the 
Cognifor  was  dead,  and  that  he  had  extended  the  faid  Rent ;  but  the  Heir  of  the  Cognifor  be- 
ing at  that  Time  an  Infant,  brought  an  Audita  querela,  and  adjudged  good.     Moor  37. 

27.  In  Dower  againft  an  Infant  and  two  others,  there  was  a  Judgment  and  200  /.  Damages; 
the  Demandant  died,  and  her  Executors  brought  a  Sci.fa.  againft  the  Infant  and  the  other  two 
Defendants;  the  Court  doubted,  whether  he  fhould  be  privileged  by  Infancy,  becaufe  in  Dower 
he  cannot  have  his  Age ;  but  he  having  brought  a  Writ  of  Error,  and  afligned  for  Error,  that 
he  had  nothing  in  the  Lands;  this  made  the  Doubt,  whether  he  fhould  be  charged  by  the  Sci.fa. 
Moor  342.  William's  Caie. 

a  Cro.  28.  Adjudged,  that  where  an  Infant  Shopkeeper  buys  Goods  to  fell  again,  he  fhall  not  be 

4P4-  charged  in  an  Action  of  Debt  upon  the  Contract:  for  fuch  Goods,  becaufe  by  Law  he  is  not  to  be 

charged,  but  for  necelTaiy  Food  and  Raiment,  and  'tis  not  neceffary  for  an  Infant  to  keep  Shop. 

2  Roll.  Rep.  45.  Hill  verfus  IVhittingham. 

29.  Infancy  was  pleaded  by  an  Apprentice  to  an  Action  of  Covenant  brought  againft  him  for 
departing  his  Service  ;  and  it  was  adjudged  a  good  Plea,  for  no  Covenant  or  Obligation  of  an  In- 
fant for  his  Apprenticefhip  fhall  bind  him.  Cro.  Car.  129.  Gilbert  verfus  Fletcher.  Hutu  6$.  S.  C. 
Winch  63.  Flemmmg  verfus  Pitman.  S.  P. 

30.  He  may  be  bound  in  a  Bond  to  fubmit  to  an  Award,  and  fuch  Bond  is  good,  for  other- 
wife  he  would  be  in  a  worfe  Condition  than  a  Man  at  full  Age,  who  may  fave  Charges  by  an 
Award,  whereas  an  Infant  would  be  bound  to  ftand  to  the  Hazard  of  the  Law.  Latch  207. 
Stone  verfus  Knight  1 1 1.  Yates  verfus  Rudftone. 

3  1.  Error  of  a  Judgment  in  C.  B.  in  a  Scire  facias  againft  three  Executors,  for  that  one  of  them 
was  an  Infant ;  adjudged,  that  a  Scire  facias  lies  againft  him,  and  becaufe  he  did  not  appear  to 
it,  the  Judgment  was  well  given.      1  Vent.  190.  Ciiltillian  verfus  Pratt. 

3  2.  Ajfumpfit,  &c.  for  that  the  Defendant  promifed  the  Plaintiff,  (who  was  at  that  Time  an 
Infant)  that  if  he  would  permit  the  Defendant  to  enjoy  fuch  Lands  till  he  (the  Infant)  came  of 
Ajje,  (he  having  then  a  Title  to  the  Reverfion  after  the  Death  of  W.  R.)  that  he  would  then  give 
him  what  it  was  worth:  The  Plaintiff  averred,  that  W.  R.  was  dead,  and  that  he  did  permit  the 
Defendant  to  enjoy  the  Land,  and  that  it  was  worth  fo  much;  after  a  Verdict  for  the  Plaintiff,  it 
was  inliited  in  Arrelt  of  Judgment,  that  a  Promife  to  pay  fo  much  as  it  was  worth,  was  very  in- 
certain  ;  befides,  this  Act  of  the  Infant  was  void,  becaufe  he  had  only  a  reverfionary  Interefl  at 
the  Time  of  the  Contract:  made;  but  adjudged,  that  tho'  this  Agreement  did  not  bind  the  Infant, 
yet  it  being  for  his  Benefit,  'tis  not  void,  but  voidable  by  his  Entry;  'tis  true,  the  Defendant 
could  have  no  Remedy  againft  him  if  he  had  enter'd,  but  fince  he  had  not,  'tis  reafonable-the  De- 
fendant 0  ould  pay  the  Rent.     2  Sid.  109.  Davis  verfus  Ma,tuingto;i. 

33.  Ajjumpfit  againft  the  Defendant,  who  pleaded  Nun  Afjumpjit,  and  at  the  Trial  gave  In- 
fancy in  Evidence  at  the  Time  of  the  Promife;  and  this  was  held  good,  and  the  Plaintiff  was  non- 
fuit.     2  Lev.  144.  Seafon  verfus  Gilbert. 
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toijere  not, 

'Here  an  /«#«/  hath  a  Tenancy  by  Defcent,  he  may  be  diftrained  for  the  Rent,  and  (hall 
not  take  the  Benefit  of  his  Infancy.    9  Rep.  84.  Coney's  Cafe. 
But  in  a  Cejfavit  per  Biennium,  tho'  he  hath   the  Tenancy  by  Defcent,  he  (hall  have  his 
Age  ;  for  the  Law  prefumes,  that  he  doth  not  know  what  Arrears  to  tender  before  Judgment 
and  if  he  make  a  wrong  Tender,  he  forfeits  his  Land.     Ibidem. 

3.  Infant  being  a  Feme  Covert  levied  a  Fine,  with  a  Grant  and  Render  to  her  felf  in  Tail,  or 
for  Life,  and  the  Husband  dieth,  (he  (hall  not  take  Advantage  of  her  Nonage,  and  by  Writ  of  Er- 
ror reverfe  the  Fine,  becaufe  (he  is  Tenant  of  the  Land,  and  (he  cannot  have  a  Writ  of  Error 
againft  her  felf.     Owen  33. 

*  4.  If  the  Cattle  of  an  Infant  ftray,  and  are  proclaimed  according  to  Law,  and  not  claimed  with- 
in a  Year  and  a  Day,  he  (hall  be  bound.     5  Rep.  ro8.  in  Sir  H.  Conjiable's  Cafe. 

5.  If  he  holds  Lands  of  a  Manor  by  Fealty  and  Rent,  and  the  Lord  makes  a  Feoffment  of  the 
Manor  to  another,  to  whom  the  Infant  attorns,  'tis  good,  and  (hall  bind  him  to  pay  and  perforin 
the  Services,  becaufe  he  might  be  compelled  in  a  per  qua  fervitia;  but  he  may  avoid  any  Preju- 
dice thereby  at  his  full  Age.     9  Rep.  84.  Conie's  Cafe.. 

6.  An  Infant  was  Bail,  and  Judgment  was  had  againft  the  Principal,  who  did  not  furrender 
himfelf  in  Difcharge  of  his  Bail ;  thereupon  a  Sci.  fa.  was  brought  againft  the  (nfant,  and  Judg- 
ment againft  him  ;  it  was  then  moved,  that  he  might  have  an  Audita  querela,  for  he  was  ftill  un- 
der Age,  and  probably  there  might  be  no  Error  In  the  Judgment  againft  the  Principal,  and  the 
Bail  being  ftill  an  Infant,  could  not  plead  his  Infancy  to  the  Scire  facias ;  the  Court  allowed 
an   Audita  querela  de  bene  ejfe.    Yelv.  155.  Markham  verfus  "Turner. 

7.  Where  an  Infant  prefents  to  a  Church,  the  Prefentation  is  good  ;  and  fo  a  Grant  made  by  § 
an  Infant  to  a  Copyhold  is  good,  becaufe  the  Grantee  is  in  by  the  Cuftom,  which  is  binding  to 
the  Infant.     Noy  41.  Rencb  verfus  Martin. 

8.  An  Infant  Copyholder  in  Fee  made  a  Leafe  for  Years  of  his  Copyhold,  without  Licenfe,  and 
at  his  full  Age  accepted  the  Rent  ;  adjudged,  that  this  Leafe  was  no  Difleifin  to  the  Lord,  but 
flood  good  againft  the  Infant.     Latch.  199.  Ajhfield  verfus  Aibfield. 

9.  Adjudged,  that  where  an  Infant  makes  a  Contract  with  another  to  give  him  fo  much  Money 
to  teach  him  to  read  and  to  write,  this  fliall  bind  him.     March  Clare  verfus  Darrell. 

10.  The  Teftator  having  two  Sons,  devifed  his  Lands  to  his  youngeft  Son  in  Tail,  and  died, 
his  eldeft  Son  having  Iflue  a  Son  at  the  Time  of  the  Death  of  the  Teftator;  afterwards  the  young- 
eft  Son  aliened  thofe  Lands  to  another  in  Fee,  with  Warranty,  and  died  without  Iflue,  the  Son 
of  his  elder  Brother  being  an  Infant;  it  was  adjudged,  that  this  collateral  Warranty  (ball  bind  the 
Infant  without  Ailets,  notwithftanding  the  Statute  W.  2.  Mi  or  96.  Evan's  Cafe.  Denied  to  be 
Law.  Vaugh.  382. 

11.  Leafe  for  Years  made  to  an  Infant,  rendring  Rent,  which  being  in  Arrear,  the  Infant  be-  Godb. 
came  of  full  Age,  and  ftill    continued  to   hold  the   Land;  adjudged,  that  he  (hall   be  chargeable  no.  S.C. 
with  the  Arrears  incurred  during  his  Infancy,     z  Cro.  320.  Kettle  verfus  Elliott.  2  Bulft. 

69.  S.  C. 

(C) 

ti>f  J®ztv$>  <&}ant$  ano  2Dcbtfe0  utaDe  to  tfoem,  ano  bp  tyzm, 

1.  TNfancy  was  pleaded  to  an  Action  of  Debt  for  Arrears  of  Rent  upon  a  Leafe  made  to  art  In- 
JL  fant,  and  it  was  held  a  good  Plea,  becaufe  a  Leafe  made  to  an  Infant  is  voidable  at  his  E- 
leftion;  for  if  'tis  for  his  Benefit,  he  may  accept  it,  if  'tis  not,  he  may  make  it  void  by  refufing 
the  Land  before  the  Day  of  Payment  of  the  Rent  incurrs ;  but  if  the  Rent  is  not  more  than  the 
Land  is  worth  by  the  Year,  and  if  the  Defendant  comes  of  Age  before  the  Rent-Day,  then  he  is 
liable.     2  Cro.  310.   Kelfey's  Cafe.     1  Brownl.  120.  S.  C.     2  Bulft.  69.  Kirton  verfus  Elliott.  S.  P. 

2.  A  Leafe  made  to  an  Infant  is  voidable  only  at  his  Election,  and  not  void  of  it  felf;  for  if  'tis 
for  bis  Benefit,  it  (hall  not  be  void;  but  becaufe  it  was  not  (hewed,  that  the  Rent  was  of  greater 
Value  than  the  Land,  and  becaufe  he  was  of  full  Age  before  the  Rent  was  due,  the  Leafe  was 
held  good.      2  Cro.   3  20.  Kel[ey's  Cafe. 

3.  The  Bifhopof  Rochefter  granted  the  Reverfton  of  the  Office  of  Regifter  to  an  Infant,  be-  \v.  t0ncs 
ing  then  but  eleven  Years  old,  habendum  &  exercendum  per  fe  vel  fuffiaentem   deputatum  fuum ;  510. 

it  was  objected,  that   the  Grant  was  void,  both  in  Refpeft  of  the  Grantee  himfelf,  being  under  March 
Age,  andalfo  in  Refpeft  of  the  Deputy,  which  he  could  not  make;  but  adjudged  the  Grant  was  58' 
good,  it  being  granted  to  be  executed  perfufficientem  deputatum  ;  and  it  being  of  an  Office  in  Re- 
verfion,  he  may  be   capable  himfelf  at  the  Time  when  it  fal's.     Qo>  Car.  203,   279.  Toung  verfus 
Stowell,  and  400.  Toung  verfus  Fowler,     March  41.  S.  C. 
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4.  In    Chancery,  the  Queftion    was,  whether  a  Devife   to  an    Infant  in  ventre  fa  mere,  was 

food;  and  per  Finb  Lord  Chancellor,  at  Common  Law  it  was  certainly  good  of  Lands  devifable 
y  Cuftom ;  bur  the  Doubt  arifes  upon  the  Statute  of  H.  8.  which  enables  Men  by  Writing  to 
devife  their  Lands  to  any  Per/on  ;  but  an  Infant  in  vent,e  la  mere  cannot  properly  be  faid  to  be  a 
Per/on;  but  the  better  Opinion  is,  that  if  there  is  apt  Words  to  defcribe  fuch  Infant,  the  Devife 
is  good  ;  for  *tis  hard  to  difinherit  an  Heir,  and  the  Teflator's  Intention  ought  to  be  favoured. 
2  Mod.  3.  Nurfe  verfus  Tearwortb. 

5.  In  Ejectment  upon  a  Trial  at  Bar,  the  Queftion  was,  whether  a  Will  made  by  an  Infant 
under  the  Age  of  21  Years,  and  died  after  that  Age,  was  good,  or  not;  and  it  was  held  not 
good,  unlefshe  had  republished  it  after  his  full  Age,  and  that  in  computing  a  Man's  Age  the  Day 
of  his  Birth  fhall  be  excluded.     Sid.   160.   Herbert  verfus  Hoilall.    See  2.  Salk.  578,  625. 

(D) 

€>f  $?omtfe&  ^eeDS,  d^antg  ana  ^cttfcis  ma&e  by  t$cm. 

1  And  -?.  *•    A  ^  Infant  entered  into  a  Recognifance,  and  when  of  his  Age,   he  brought  an  Audita  que- 

x\.  re^a  to  avo'd   *c  '■>  adjudged,  that  it  did  not  lie,  becaufe  being  now  of  full  Age,  he  could 

not  be    infpected,    and    therefore   the    Recognifance   fhall    bind    him.     Dyer    232.    Harrifons 

Cafe. 

1  And.  2-  An  Infant  Executor,  after  Probate  of  a  Will,  releafed  a  Debt;  adjudged  not  good,  becaufe  it 

277.  may  be  a  Devaftavit,  and  fo  charge  him  de  donis  fropriis ;  but  if  Payment  be  made  of  a  Debt  to 

Moor        ail  infant  Executor,  he  may  give  a  Difcharge  for  fo  much  as  he  receiveth.     5  Rep.  27.  Rujfell's  Cafe. 

14  Go.  Car.  490.  Kniveton  verfus  Latham.     Jones  400.  S  C. 

3.  If  an  Infant  had  conveyed  Land  to  the  Crown  by  Deed  enrolled,  before  the  Statute  18  Eliz. 
which  eftablifheth  fuch  Grants,  and  after  the  Statute  is  made  which  confirmeth  fuch  Deeds ;  yet 
they  fhall  not  bind  becaufe  an  Infant  is  difabled  by  Law  to  make  any  fuch  Conveyance  of  his 
Lands.     1 1  Rep.  77.  in  Magdalen  College's  Cafe. 

4.  In  Covenant,  & c.  the  Plaintiff  declared,  that  the  Defendant  bound  himfelf  Apprentice  to  him 
f t.  r  feven  Years,  and  covenanted  not  to  depart  within  that  Time,  &c  the  Defendant  pleaded,  that 
he  was  within  Age  at  the  Time  the  Covenant  was  made  ;  the  Plaintiff  replied,  that  by  the  Cuftom. 
of  London  an  Infant  above  the  Age  of  twelve,  may  bind  himfelf  to  be  an  Apprentice ;  adjudged, 
that  notwithstanding  this  Cuflom,  a  collateral  Covenant  fhall  not  bind  an  Infant.  Cro.  Eliz,.  652. 
Walker  verfus  Nicholfon. 

5.  Debt  upon  a  Bond  to  the  Teftator,  the  Defendant  pleaded,  that  one  of  the  Executors  feal- 
ed  a  Releafe  of  all  Debts,  &c.  the  Plaintiff  replied,  that  it  was  made  without  Confideration,  and 
that  he  was  within  Age  at  the  Time  of  the  Releafe  given  ;  adjudged,  that  the  Releafe  was  void. 

•  Cro.  Eliz,.  6~]\.  Knolls  verfus  Barlozo. 

6.  Affnmpfit,  &c.  for  that  the  Defendant  being  an  Infant,  became  bound  in  a  Bond  to  pay 
the  Obligee  17/.  at  his  full  Age,  and  in  Confideration  he  would  not  fue  him  on  the  Bond,  he 
promifed  to  pay  the  Money  on  a  certain  Day  :  Upon  Non  Affumpfu  pleaded,  the  Plaintiff  had 
a  Verdict,  but  could  not  get  Judgment,  becaufe  the  Bond  being  not  fufficient  to  bind  him,  there 
Was  no  Confideration  to  raife  this  Promife.     Cro.  Eliz,.  700.  Morning  verfus  Kmg. 

7.  Upon  Evidence  in  Eje&ment,  it  was  adjudged,  that  a  Grant  of  a  Copyhold  made  by  an 
Infant  was  good,  becaufe  the  Copyholder  is  in  by  the  Cuftom,  and  fhall  bind  the  Infant,  as  a  Pre- 
fentation  to  a  Church  by  an  Infant  is  good.     Pafch.  43.  Eliz,.  Noy  41.  Reeve  verfus  Martin. 

W.  Jones       8.  A  Leafe  from  a  Dean  and  Chapter  being  affigned    to  an  Infant,  he  furrendered  it,  and  took 
405.  a  new  Leafe  for  the  fame  Term,  and  under  the  fame  Rent,  and   covenants  with  the  former;  it 

*^e  5  was  adjudged,  that  the  Surrender  was  void,  becaufe  the  fecond  Leafe  was  without  Increafe  of 
o  .310.  tjie  -j-erm>  or  Decreafe  of  the  Rent;  and  where  there  is  no  apparent  Benefit,  the  Afts  of  In- 
fants are  void.  Cro.  Car.  502.  Loyd  verfus  Gregory. 
T.  Jones  o.  In  a  Prohibition,  the  Plaintiff  fuggefted,  that  7".  S.  being  under  the  Age  of  fixteen  Years,  had 
210.  By  made  a  Will,  and  that  they  proceeded  to  prove  it  in  the  Prerogative  Court,  whereas  by  the  Com- 
theN.xme  mon  £aw  ^e  js  not  capat>le  to  make  a  Will  before  *  17  Years  old,  and  the  Age  of  a  Perfon  is 
Chancellor  tr>ao'e  at  Law  :  Sed  per  Curiam,  the  Prohibition  was  denied,  becsufe  the  Proof  and  Validity  of 
of  Litcri-  Wills  is  of  Ecclefiaftical  Cognifance,  and  the  Temporal  Courts  will  not  intermeddle,  if  they  ad- 
ficld'j  judge  a  Perfon  capable  of  making  a  Will.  2  Mod.  315.  Smallwood  verfus  Brickboufe. 
C"/«-  10.  Cafe,  &c.  for  a  Deceit,  in  which  the  Plaintiff  declared,  that  there  was  a  Difcourfe  between 

g  '  him  and  the  Defendant  concerning  the  Lending  300 /.  to  the  Defendant,  who  affirmed,  that  he 
-  was  of  full  Age;  whereupon  the  Plaintiff  lent  him  the  Money,  and  took  his  (the  Defendant's)  Se- 
curity'for  Re  payment,  when  in  Truth  he  was  no  more  than  20  Years  and  an  half  old,  and  fo  had 
avoided  his  own  Security,  and  the  Plaintiff  had  loft  his  Money  ad  damnum,  &c.  After  a  Verdict 
for  the  Plaintiff,  it  was  moved  in  Arret!  of  Judgment,  that  this  Aftion  would  not  lie  ;  tis  true,  an 
Infant  fhall  not  be  bound  by  his  Contrafts,  but  he  (hall  be  chargeable  for  Wrongs  done  ;  but  ad- 
judged he  fliall  not  be  chargeable  for  fuch  Wrongs  which  are  in  Deceit  of  another,  tho'  he  fhall 
for  Trefpaffes  which  are  vi  (7  tirmis.     Sid.  258.  Jobnfon  verfus  Tie. 
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(B) 

Ufym  \}z  fljalt  be  chargeable  fo?  iDccefifan'e^  an&  tofjevc  not. 

1.     AN  Action  was  brought  againft  an   Infant  who  attended  the  Earl  of  Etfex  in  his  Cham-  Ci-rt. 

_/"1l  ber,  and  it  was  for  40  /.  for  a  fatin  Doublet  and  Hofe,  with  Silver  and  Gold  Lace,  and  E1"'5S3- 
a  Velvet  Coat  and  Hofe  to  his  own   Ufe  ;  he  pleaded  Infancy,  and  tho'  he  was  fued  by  the  Ad- 
dition of    Gentleman,  yet  the  Court  held,  that  thefe  were  not  proper  Cloths  for  a   Gentleman, 
but  above   his  Degree,  and  io  the   Action  would  not  lie  againft  him  for  Neceffaries.     Goldf. 
168.  Mackerel!  verfus   Batcbelour. 

2.  An  Indebitatus  Affumpfit  will  lie  againft  an  Infant  even  at  Common  Law,  for  Neceffaries  ; 
but  if  he  enter  into  a  Bond,  tho  'tis  for  Neceffaries,  'tis  voidable,  that  is,  where  the  Bond  is  with- 
out a  Penalty  ;  but  if  'tis  with  a  Penalty,  'tis  void.     Godb.  219.  Rear f by  verfus  Cuffer. 

3.  The  Plaintiff  having  paid  feveral  Sums  for  Meat,  Drink,  and  other  Neceffaries  for  an  Infant, 
he  took  a  Bond  of  him  in  double  the  Sum,  conditioned  for  the  Payment  of  the  Money  by  him 
laid  out  ;  adjudged,  that  for  that  the  Bond  is  void  ;  but  if  he  had  taken  it  only  in  the  very  Sum, 
it  had  been  good.     Cro.  Eliz,.  92.  Ailiffe  verfus  Arcbdale.     Moor  679.  S.  C. 

4.  Infancy  was  pleaded  in  Bar  to  an  Action  for  Money,  for  curing  him  of  the  Falling  Sickmfs; 
the  Court  inclined,  that  the  Plea  was  not  good ;  for  it  was  as  neceffary  to  cure  him  of  this  Difeafe, 
and  to  allow  him  Meat,  Drink,  &c.  1  Bidfl.  39.  Dale  verfus  Copping. 

5.  Cafe,  &c.  wherein  the  Plaintiff  declared,  that  the  Defendant  put  Cloth  to  him  the  faid  Plain-  W.  Jones 
tiff,  being  a  Taylor,  to  make  him  a  Suit  of  Cloths,  and  promifed  to  pay  him  as  much  as  he  de-  l^' . 
ferved,  &c.  the  Defendant  pleaded,  that  he  was  an  Infant  at  the  Time  of  the  Promife,  &c.  it     Al/l  c 
was   adjudged  for  the  Plaintiff,  and  that  he  need  not  aver,  that  it  was  for  neceffary  Cloths,  or 
convenient  for  the  Infant,  becaufe  the  Promife  was  only  for  making  the  Cloths.     No)  85.  Dala- 

vall  verfus  Clare,    cited. 

6.  Affumpfit  by  an  Executor,  for  that  the  Defendant,  in  Confederation  the  Teftator  wou'd  buy  Poph. 
and  pay  for  the  (aid  Defendant  twenty-three  Yards  of  Velvet  and  three  Yards  of  Broad-Cloth,  i,'!- 
and  make  a  Cloak  for  him,  he  promifed  the  Teftator  to  pay  him  fo  much  Money  as  he  fhould  Am' 
pay  for  the  fame;  and  a!fo  declared,   that  the  Defendant  was  indebted   to  the  Teftator  in  27/.  2  Roll, 
for  3  Doublet  and  a  pair  of  Hofe  of  Velvet,  made  for  him,  and  that  he  had  not  paid  the  Money;  Rep.  144. 
the  Defendant  pleaded,  that  at  the  Time  of  the  Promifes,  &c.  he  was  within  Age  ;  and  it  was 
adjudged  for  him,  becaufe  it  did   not  appear  by  the  Declaration,  that   the   Cloak,  Doublet  and 

Hofe  were  made  for  the  Defendant  himfelf ;  and  if  it  had  been  averred,  that  they  were  made  for 
him,  and  for  bis  own   Wearing,  the  Declaration   had  ftill  been  *  ill,  becaufe  it  was  not  averred,  *  Poph. 
that  thefe  Things  were  neceffary  and  convenient  for  him  to  wear,  according  to  his  Circumftances  contra» 
and  Degree.     Hill-   17  Jac.  2  Cro.  560.  Ive  verfus  Chejler.     See  Stone  verfus  Withypool. 

7.  An  Infant  who  had  a  Family,  bought  Bread  of  a  Baker,  and  upon  an  Account  between 
them,  promifed  to  pay  30/.  and  afterwards  the  Baker  brought  an  Affumpfit  againft  him;  but  ad- 
judged it  did  not  lie,  becaufe  it  was  founded  on  an  Account,  and  an  Infant  is  not  chargeable  for 
Neceffaries  in  Account,  for  no  Contract  binds  him,  but  what  concerns  his  Perfon.  2  Roll.  Rep. 
271.  Tirrell's  Cafe. 

8.  In   Affumpfit  and  infimul  comyutajfet,  the  Defendant  pleaded  Infancy;  the  Plaintiff  replied,  Palm. 

it  was  for  Neceffaries;  and  upon  Demurrer,  it  was  objected,  that  an  AElion  on  the  Cafe  would  5-s-s-  C. 
not  lie,  becaufe  Damages  were  to  be  recovered  in  that  Action;  it  fhould  have  been  an  AElion  of^  the 
Debt;  but  this   Exception  being  difallowed,  it  was  objected,  that  an  Account  would  not  lie,  be-  p^kcr- 
caufe  an  Infant  might  be  miftaken  in  it  ;  and  for  that  Caufe  it  was  adjudged,  that  the  Action  did  ing  „. 
not  lie.     Latch.  189.  Wood  verfus  Wetbetell.  Gunning. 

9.  Debt  on  a  Jingle  Bill ;  the  Defendant  pleads,  that  the  Bill  was  made  by  him  within  Age  ;  W.  Jones 
the  Plaintiff  replies,  that  it  was  for  Victuals,  Neceffaries  and  Cloths  fuitable  to  his  Quality;  and 

upon  Demurrer  to  this  Replication,  it  was  infifted,  that  this  Bill  was  void  as  well  as  a  Bond,  and 
that  it  was  not  averred,  that  the  Cloths  were  delivered  to  him  for  his  own  Uf;  which  Exception 
was  allowed  in  Ives  and  Cbejler's  Cafe  ;  but  adjudged,  that  the  Bill  was  good,  it  being  for  Necef- 
faries, and  without  a  Penalty  ;  and  that  when  the  Things  were  delivered  to  him,  and  fuitable  to 
his  Quality,  it  mult  be  intended  for  his  own  Ufe  ;  and  that  Exception  was  not  allowed  in  Ives  and 
Cbejhr's  Cafe,  as  reported  by  Popbam,    tho'  Croke  reports  it  was.     1  Lev.  86.  Rufell  verfus  Lee. 

10.  Affumpfit  againft  an  Executor,  for  60  I.  as  well  for  Money  lent,  as  laid  out  for  the  Ufe  of 
the  Teftaror ;  the  Defendant  pleaded,  that  his  Teftator  was  at  that  Time  an  Infant ;  the  Plaintiff 
replied  Proteftando,  that  the  Teftator  was  not  at  that  Time  an  Infant,  and  pleads,  that  he  laid 
out  Money  for  Lodging,  Meat,  Drink,  &c.  for  him  and  his  Family,  and  chat  it  was  laid  out  for 
Neceffaries  ;  and  upon  a  Demurrer  to  this  Replication,  it  was  adjudged  ill  ;  for  tho'  it  was  good  as 
to  the  Money  laid  out,  yet  it  did  not  maintain  his  Declaration  a»to  the  Money  lent.  5  Mod.  368, 
Ellis  verfus  Ellis. 

6  L  (F)  ®t 


994  In  (ant. 


(F) 

HDf  $int$  ant)  fozcoUxitg  lebfcti  ano  fu&crea  bv  tljem,  ano  of  Statute;? 

entered  into  by  tljem. 

I.  '"TpEnatit  in  "t~p.il  levied  a  Fine,  he  in  Remainder  died,  his  Heir  heing  an   Infant;  then  Te- 
JL     nant  in  Tail  died  without  iffue,  fo  as  the  Title  came  to  the  Infant,  and  five  Years  incur- 
red during  his  Infancy;  adjudged,  that  tie  Statute  4  H.  7.  did  fave  his  Right   till  five  Years  after 
he  came  of  fuliAge,  and  then  he  may  avoid  the  Fine.     Dyer  133. 

2.  Husband  and  Wife  levied  a  Fine  of  the  Lands  of  the  Wife,  fhe  being  then  but  eighteen 
Years  of  Age,  and  foon  after  died;  but  the  Queen's  Silver  being  entered  four  Days  before  her 
Death,  it  was  held  a  good  Fine,  and  did  bind  the  Heir.  Dyer  220.  Curelfs  Cafe.  See  Tey's 
Cafe. 

■  3.  An  Infant  levied  a  Fine,  and  afterwards  brought  a  Writ  of  Error  to  reverfe  it,  and  affigned 
Nonage  for  Error,  and  brought  a  Sci.  fa.  againft  the  Cognifee,  and  on  two  Nihils  returned,  the 
Court  proceeded,  and  by  WitnefTes  and  Inflection  reverfed  the  Fine.  Dyer  201,  303.  Cheney's 
Cafe. 

4.  'Tenant  for  Life,  Remainder  in  Fee  to  an  Infant,  joined  in  a  Fine,  which  was  reverfed  as 
to  the  Infant ;  yet  the  Cognifee  fhall  have  the  Land  during  the  Life  of  the  'Tenant  for  Life.  Eng- 
lijh's  Cafe,  in  Bredons  Cafe.   1  Rep.  76. 

5.  A  Common  Recovery  fullered  by  an  Infant,  who  appeared  by  Guardian,  fhall  not  bind  him. 
10  Rep.  44.  Margery  Partington's  Cafe.     But  now  the  Law  is  otherwife.  See  pi.  20. 

6.  An  Infant  levied  a  Fine,  and  declared  the  Ufes  thereof,  this  fhall  bind  fo  long  as  the  Fine 
doth  remain  in  Force.  2  Rep.  131.  in  Beckwith's  Cafe ;  but  if  he  levy  a  Fine  to  the  King,  it  fhall 
bind  him,  and  fhall  not  be  avoided  for  Infancy;  and  if  he  declare  the  Ufes  of  fuch  Fine  by  Deed, 
'tis  good.     10  Rep.  43. 

7.  Husband  and  Wife,  Tenant  for  Life,  Remainder  in  Fee  to  an  Infant,  they  all  Three  joined 
in  a  Fine;  and  upon  a  Writ  of  Error  brought  by  the  Infant  alone,  he  affigned  Infancy  for  Error, 
and  adjudged  well,  and  the  Fine  was  reverfed  as  to  him  only,  for  the  Error  was  not  affigned  in 
the  Record,  but  out  of  it,  in  the  Perfon  of  the  Infant.  1  Leon.  317.  Pigot  verfus  Harrington.  See 
Fine.  (C)  8. 

8.  Husband  and  Wife  levied  a  Fine  of  the  Lands  of  the  Wife,  fhe  being  within  Age,  and  after- 
wards they  fuffered  a  Common  Recovery ;  the  Husband  died,  the  Widow  married  again,  and  her 
Husband  and  She  brought  a  Writ  of  Error  to  reverfe  this  Fine  and  Recovery;  the  Court  reverfed 
the  Fine,  but  would  advife  on  the  Recovery,  becaufe  it  was  had  againft  them  after  Appearance, 
and  not  by  Default.      Goldf.  181.  Sir  Henry  Jones's  Cafe. 

9.  The  Vendor  being  Tenant  in  Tail,  the  Remainder  to  B.  in  Fee,  covenanted  to  make  far- 
ther Affurance  to  the  Vendee  at  any  Time  within  feven  Years,  who  died  before  any  fuch  Affurance, 
leaving  his  Heir  an  Infant;  afterwards  the  Infant  was  made  Tenant  to  the  Pracipe,  and  the  Ven- 
dor was  vouched,  and  fo  a  Recovery  was  had,  which  was  intended  for  the  Ufe  of  the  Infant 
and  his  Heirs  ;  and  the  Court  being  fatisfied  therein  by  the  Affidavit  of  credible  WitnefTes ;  and 
there  being  a  fufficient  Guardian,    the  Recovery  was  allowed.     Leon.  211. 

10.  Husband  and  Wife  acknowledged  a  Fine  before  Commiffioners  by  Dedimus,  the  Wife  be- 
ing within  Age  ;  and  it  was  proved,  that  the  Commiffioners  did  know  fhe  was  an  Infant,  for 
which  they  were  fined;  but  the  Fine  it  felf  was  effectual.  Mich.  25  Eliz,.  Candip  verfus 
Worfley. 

1 1.  Error  to  reverfe  a  Fine  levied  by  an  Infant,  and  he  affigned  his  Infancy  for  Error,  and 
prayed  he  might  be  infpecled,  which  was  done  on  the  Day  of  the  Adjournment  of  the  Term. 
2  Brovml.  278.  Payne's  Cafe.  2  Cro.  330.5.  C.  and  held  good.  1  Bulfl.  206.  Bans  verfus  Jen- 
nings, S.  P. 

1  Roll.  12.  The  Husband  levied  a  Fine,  and  after  his  Death  the  Widow  claiming  Dower,  brought  a 

Rep.  22;.  Writ  of  Error  to  reverfe  it;  and  upon  a  Sci.  fa.  againft  the  Heir  and  Tertenant,  he  pleaded,  that 
W°'t~2'"  the  Cognifor,    his  Father,  died  feifed,  and  that  the  Lands  defcended  to  him  as  Heir,  and  that  he  is 
4,0.       '  Tertenant,  and  under  Age;  and  upon  a  Counter-plea  to  the  Age,   the  Infant  had  his  Age  allowed. 
2  Cro.  398.  Herbert  verfus  Bingham.     Moor  847.  But  not  in  Dower. 

13.  A  Common  Recovery  may  be  hr.d  againft  an  Infant,  being  examined  fole  &  fecrete,  and 
Hctlev  '  ^e  ,nay  lufier  a  Recovery  by  Guardian  in  open  Court.  Hob.  169.  Blount's  Cafe.  2  Bulfl.  235. 
j?I.  2  Buljl.  335.  S.  P.  Zouch  verfus  Mitchill,  S.  P.  *  Holland  verfus  Lee,  S.  P.  Pcflea  Infant. 
Ley  82.      (I)  5. 

S.  C. 

*  1  Roll.   Rep.  501. 

14.  An  Infant  who  wanted  only  9  Weeks  to  be  of  full  Age,  acknowledged  a  Fine  before  Com- 
mifTioners,  who  by  the  lnfpeftion  could  not  tell  whether  he  was  of  Age  or  not;  adjudged,  it 
was  a  Fault  in  them,  but  not  punifhable.;  the  Fine  was  reverfed.  2  Bulfl.  320.  Requijh  verfus 
Requifi.  I 

1  j.  Where 


Infant. 
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15.  Where  a  Fine  is  levied  by  an  Infant,  if  'tis  not  reverfed  during  his  Minority,  it  is   una-  1  Roll, 
voidable  in  Law,  becaufe  his  Age  is  triable  only  by  Inflection  j  for  if  there  fLould  be  any  other  Rep.  11 3* 
Trial  allowed,  then  after  the  Death  of  the  Conufor  many  Years,  it  muft  be  averred,  that  he  was 
within  Age  at   the  Time  of  the  bine  levied;  and  if  fo,  no  Man  could  be   fure  of  his  Inheri- 
tance, becaufe  Records  might  be  avoided   by  Averments.     12   Rep.  122.  Anne  HungatSs  Cafe. 

Moor  844.  Keckwith's  Cafe,  contra. 

16.  The  Teftator  being  feifed  in  Fee,  devifed  his  Lands  to  his  Son  in  Tail,  Remainder  over, 
and  appointed  B.  G.  to  be  Guardian  to  his  faid  Son,  who  was  a  very  deformed  Cripple,  and  an 
Ideot  a  Nativitate ;  the  Son  was  taken  away  from  his  Guardian  and  kept  privately  till  he  ac- 
knowledged a  Fine  before  one  of  the  Judges  of  the  Common  Pleas,  to  the  Life  of  the  Conufee 
and  his  Heirs;  upon  a  Trial  at  Bar  in  that  Court  againft  one  Mansfield,  who  claimed  under  the 
Fine,  the  Ideot  was  brought  into  Court;  the  Chief  Juftice,  upon  Sight  of  him,  caufed  a  Juror  to 
be  withdrawn  by  the  Confent  of  the  Parties,  but  yec  the  Fine  flood  good-  12  Rep.  123.  Manf- 
fielcfs  Cafe. 

17.  An  Infant  became  bound  in  a  Statute-Staple,  and  was  taken  in  Execution  at  the  Suit  of 
the  Cognifee;  thereupon  he  (the  Infant)  brought  an  Audita  querela,  and  the  Writ  was  quod  ad- 
tun:  &  adbuc  infra  at  at  em  exijiit ;  and  it  appeared  to  the  Court  at  the  Time  of  the  Writ  brought, 
that  he  was  of  full  Age  ;  adjudged,  that  this  Audita  querela  would  not  lie  after  he  was  of  full 
Age;  'tis  like  a  Writ  of  Error  to  reverfe  a  Fine,  which  muft  be  brought  during  the  Infancy. 
Moor  75.  Wor  ley's  Cafe. 

18.  An  Infant  levied  a  Fine  before  the  Chief  Juftices,  the  Cognifees  would  not  have  it  engrof- 
fed  till  after  he  was  of  full  Age;  and  he  moved  the  Court,  upon  producing  a  Note  of  the  Caption 
before  the  Chief  Juftice,  that  his  Age  might  be  examined,  and  that  he  might  bring  a  Writ  of 
Error,  for  before  the  next  Term  he  would  be  of  full  Age,  all  which  was  granted.     Moor  189. 

19.  Nota,  &c.  one  Hicks  knowing  Mr.  Strangeways  was  under  Age,  procured  him  to  enter  in- 
to a  Recognifance  to  him  the  faid  Hicks,  for  fo  much  Money,  for  Goods  fold  and  delivered  to 
him,  for  which  the  faid  Huks  was  fined  in  the  Star-Chamber  in  100  /.  and  committed.  Moor  555. 
Strangeways  verfus  Hicks. 

20.  Error  to  reverfe  a  Judgment  in  a  Writ  of  Entry  againff.  an  Infant,  wherein  he  appeared 
per  Guardtnnum,  and  vouched  the  common  Vouchee,  againff.  whom  the  Judgment  was  given  by 
Default;  adjudged,  this  was  no  Error,  for  the  Judgment  was  not  given  upon  the  Default  of  the 
Infant,  but  upon  Departure  of  the  Vouchee  in  lpite  of  the  Court;  and  they  will  not  admit  a 
Guardian,  but  fuch  who  will  anfwer  the  Lois  of  the  Infant,  if  he  have  any.  Cro.Car.  307.  New- 
port Earl  verfus  Sir  H.  Mildmay.    Hob.  196.    Gold/.  181.  Sir  Henry  John's  Cafe.  S.  P.  pi.  22. 

21.  The  Mother  was  feifed  of  an  Advowfon  for  Life,  the  Reverfion  in  Fee  to  her;  they  both  Winch 
join  in  a  bine,  and  declare  the  Ufes  to  the  Mother  and  her  Heirs  for  ever,  if  the  Son  did  not  pay  103.  S.C. 
lo  s.  on  fuch  a  Day,  and  if  he  did,  then  to  the  Mother  for  Life,  and  afterwards  to  his  right  Heirs; 

the  Son  died  before  the  Day  of  Payment  of  the  10  s.  came,  wanting  only  one  Month  to  be  of  full 
Age;  adjudged,  that  this  Declaration  of  the  Ufes  of  a  Fine  made  by  the  Infant,  was  good,  and 
bound  him  ;  and  likewife,  tho5  he  was  an  Infant,  he  was  bound  to  perform  this  Condition.  IV. 
j  ones  389.  Spring  verfus  Cafar. 

22.  An  Infant  fuffered  a  Common  Recovery,  he  cannot  avoid  it  by  Entry,  but  by  Matter  of 
Record,  (viz,.)  by  bringing  a  Writ  of  Error.     Style  246.  Ailett  verfus  Watkyns. 

23.  Error  to  reverfe  a  Common  Recovery,  and  the  Error  afligned  was,  that  the  Perfon  who  Lev.  142. 
fuffered  it  was  an  Infant  at  the  Time  of  the  Recovery  fuffered,  but  did  not  fay,  that  he  was  yet 
within  Age,  for  in  Truth  he  was  not ;    it  was  agreed,  that  if  an  Infant  appear  by  Guardian  and 

fuffer  a  Common  Recovery,  it  fhall  not  be  reverfed  by  Error,  and  that  was  my  Lord  Newport's 
Cafe,  anteapl.  9.  but  if  he  appear  by  Attorney  and  fuffer  a  Recovery,  'tis  otherwife,  for  in  fuch 
Cafe  he  may  reverfe  it  by  Error  when  of  full  Age;  becaufe  it  may  be  tried  by  the  Jury,  whether 
he  was  an  Infant  when  he  made  the  Letter  of  Attorney,  or  not;    but  in  the  other  Cafe  it  muft 
be  by  *  Infpe&ion,  which  cannot  be  after  full  Age ;  now,  in  the  principal  Cafe,  the  Party  being  of  *  3  Cro. 
full  Age,  that  Trial  fails,  for  it  cannot  be  by  Infpedion,  and  therefore  Infancy  cannot  be  afligned  fa%  r 
for  Error  after  full  Age  in  a  Common  Recovery,  no  more  than  it  can  in  a  Fine,  which  is  unavoid-  46o> 
able.     Sid.  321.  Raby  verfus  Robinfon.     See  Poftea  (I)  pl.<y. 

24.  The  Son  married  one  Judith  Barrow,  an  Heirefs,  being  unde  Age,  and  Sir  Herbert  Par- 
rott  the  Father,  and  an  ignorant  Carpenter,  took  a  Fine  of  her  by  Dedunus,  &c.  and  the  Ufes 
thereof  were  declared  to  Mr.  Parrott,  the  Husband,  and  to  his  Wife  for  their  two  Lives,  Remain- 
der to  the  Heirs  of  the  Survivor;  the  Wife  afterwards  died  without  Iffue,  and  under  Age,  and 
Mr.  Barrow,  the  Heir  at  Law  prayed  Relief  of  C.  B.  it  appeared  upon  Examination,  that  Sir  Her- 
ben  did  ask  the  young  Woman  whether  file  was  willing  to  levy  a  Fine,  and  that  he  likewife  ask- 
ed both  his  Son  and  her,  whether  fhe  was  of  Age,  and  they  anfwered  fhe  was ;  and  being  pri- 
vately examined  as  to  her  Confent,  fhe  replied,  fhe  was  under  no  Reftraint  of  her  Husband,  but 
was  willing;  but  fhe  was  not  privately  examined  concerning  her  Age;  the  Court  agreed,  thac 
there  was  no  Way  to  vacate  the  Fine ;  and  three  Judges  held,  that  the  Son  fhould  be  fined,  but 
not  the  Father,  for  the  Son  fhall  not  be  prefumed  to  be  ignorant  of  the  Age  of  his  Wife.     1  Mod. 

.  246.   Barrow  verfus  Farrott. 

25.  The  Husband  prevailed  with  his  Wife,  an  Heirefs,  and  about  twenty  Tears  of  Age,  to  join 
xvhh  him  in  a  Fine,  to  the  Ufe  of  himfelf  and  his  Wife,  and  the  Heirs  of  their  two  Bodies;  this 

6  L  2  Fine 
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Fine  was  taken  by  Dedimus  by  the  Father  of  the  Husband  and  another;  and  at  that  Time  fhe  had 
Iffue,  but  afterwa;  is  died  without  IlTue ;  it  being  moved  to  difcharge  this  Fine,  and  to  fet  a  Fine 
upon  the  CommhTioners  for  taking  a  Fine  of  one  under  Age,  the  Court  was  of  Opinion  they  could 
not  meddle  with  the  Fine,  but  if  the  Wife  had  been  living  they  might  have  fet  it  afide  by  imped- 
ing her ;  and  the  Court  was  divided  about  fining  the  Commiffioners,  for  two  Judges  held  it  might 
not  appear  to  them  upon  their  View,  that  (he1  was  under  Age,  foe  being  twenty  Years  old.  2  Vent, 
30.  Herbert  Perron's  Cafe.    1  Mod.  146.  S.  C. 

26.  In  Ejectment  tried  at  Bar,  a  Queftion  did  arife  concerning  an  Infant,  who  was  a  Party  to 
the  Suit,  whether  an  Anfwer  which  he  had  given  by  his'Guardian  to  a  Bill  in  Chancery,  fhould 
now  be  read  in  Evidence  againft  him,  and  adjudged  that  it  fhould  not.     2  Vent.  72. 

27.  A  Common  Recovery  was  fuftered  in  the  County  Palatine  of  Lancafier  by  an  Infant  per 
Guardianum  ;  and  now  being  of  Age,  he  brought  a  Writ  of  Error  to  reverie  the  Judgment  in  that 
Recovery  j  the  Entry  of  the  Admiffion  by  Guardian  was  concefum  eft  per  Cur'  hie  quod  Johannes 
Molineux  fequatur  pro  Tho.  Hesketh  Ar',  qui  infra  atatem  exiftit,  ut  guar di anus  pradicT  Tho. 
verfus  Tho.  Lee  &  Alexandrum  Rigly  in  placito  terra ;  and  in  the  Recovery  it  felf,  at  the  End 
of  the  Court,  the  Entry  is  thus,  viz..  And  the  aforefaid  Tho.  Hesketh,  who  is  under  Age,  by 
John  Molineux,  who  is  admitted  by  the  Court  ad  fequend'  for  the  fame  Thomas,  at  his  Guardian 
in  the  faid  Plea,  in  propria  perfona  fua  wait,  &c.  it  was  infilled,  that  it  was  Error  to  admit  a 
Guardian  ad  fequeni'  for  an  Infant,  where  he  is  Defendant,  as  in  this  Cafe  he  was,-  for  he  was 
Tenant  in  this  Action,  and  the  now  Defendant  was  then  Demandant;  fo  that  there  being  no  Suit 
for  the  Infant  to  profecute,  but  only  to  defend  himfelf  againft  the  Demand  of  another,  the  Ad- 
miffiort  of  the  Guardian  ought  to  have  been  ad  defendendum  :  Belides,  the  Entry  is,  that  the 
Guardian  was  admitted  ad  fequena'  for  the  Infant  in  propria  perfona  fua  venit,  which  is  plainly 
erroneous;  for  tho'  the  Guardian  was  admitted  for  him,  yet  he  appeared  in  propria  perfona  fua ; 
but  adjudged,  that  the  Admiffion  of  a  Guardian  ad  fequend'  for  an  Infant  Defendant  is  good;  for 
'tis  to  follow  or  to  take  upon  him  the  Defence  of  his  Caufe,  and  'tis  a  Word  which  may  be  indif- 
ferently applied,  as  well  where  an  Infant  is  Defendant  as  where  he  is  Plaintiff;  and  as  to  the  other 
Objection,  that  the  Guardian  was  admitted  ad  fequend'  for  the  Infant  in  propria  perfona  fua 
venit,  that  Claufe  fhall  be  thus  conftrued,  that  the  Infant  came  by  his  Guardian,  which  Guar- 
dian was  in  propria  perfona  fua,  fo  that  thefe  Words  fhall  rather  be  applytl  to  the  Guardian  than 
to  the  Infant;  fo  the  Judgment  was  affirmed*  2  S.iund.  05.  Hesketh  verfus  Lee  &  al'.  See  Simp- 
Jo  n  and  Jackfon's  Cafe. 

28.  Sir  John  St.  Anbin  being  about  nineteen  Years  of  Age,  and  his  Sifter,  who  was  next  in 
Remainder,  having  married  his  Footman,  Sir  John  petitioned  the  King  for  Leave  to  fuffer  a  Com- 
mon Recovery,  who  referred  it  to  the  Judges  of  the  Common  Pleas;  and  many  Precedents  were 
Ihewn  of  Recoveries  fuftered  by  Infants  upon  Privy  Seals;  but  the  Judges  held  this  Matter  had 
been  carried  too  far,  and  therefore  they  difallowed  it.  2  Salk.  567.  Sir  John  St.  Aubin's  Cafe  See 
Hob.  196,  Cro.  Car.  300. 

.       (G) 

£>f  % nfpection  b?  trje  Court.   See  (F)  pi.  23. 

1,  'TpHE  Inflection  of  an  Infant  was  taken  on  an  Effoin-Day,  and  Judgment  given  on  the  fame 
J.     Day,  and  held  good.     2  Cro.  230.  Poynt's  Cafe.    1  Bulft.  35.   Walter's  Cafe.  S.  P. 

2.  An  Infant  having  entered  into  a  Recognifance,  brought  an  Audita  querela  in  the  Common 
Pleas,  and  upon  Infpettion  was  adjudged  within  Age;  and  thereupon  a  Scire  facias  was  awarded 
againft  the  Conufee,  and  upon  one  Nihil  returned,  Judgment  was  given,  that  the  Recognifance 
fhould  be  vacated ;  thereupon  the  Cognifee  brought  a  Writ  of  Error  in  the  King's  Bench,  and  af- 
figned  for  Error,  that  he  was  never  warned,  and  that  without  Warning  the  Recognifance  ought 
not  to  be  vacated,  for  there  fhould  be  two  Nihils  returned,  or  a  Scire  feci  ;  but  one  Nihil  re- 
turned was  no  Warning,  for  which  Reafon  the  Judgment  was  reverfed  ;  and  now  the  Infant  be- 
in"  of  full  Age,  brought  another  Audita  querela  in  B.  R.  and  fhewed  all  this  Matter,  and  that 
the  firft  judgment  was  reverfed  only  for  Error  in  the  Proceedings,  and  not  for  the  Principal  Mat- 
ter in  Law  ;  but  adjudged,  that  the  Audita  querela  did  not  lie,  becaufe  the  Reverfal  of  the  Judg- 
ment was  general,  and  not  for  any  particular  Caufe  mentioned;  and  the  Infpection  by  the  Judges 
of  the  Common  Pleas,  is  not  binding  to  the  Court  of  King's  Bench ;  and  that  now  he  could  not 
be  infpected,  becaufe  he  was  of  full  Age.  Teh.  88.  Randall  verfus  Wales.  Cro.  Eliz..  208.  Clavill 
verfus  Mallaroy.  S.  P- 

3.  An  Infant  confefled  Judgment  in  an  Action  of  Debt  brought  againft  him,  and  during  his 
Nonage  he  brought  an  Audita  querela ;  and  adjudged  it  did  not  lie  upon  a  Judgment  confef- 
fed  in  an  Action  of  Debt  in  B.  R.  tho'  it  would  lie  'upon  a  Statute  or  a  Recognifance ;  but  the 
Party  ought  to  bring  a  Writ  of  Error  in  the  Exchequer-Chamber  by  Virtue  of  the  Statute  27  E- 
liz,.     Moor  460.  Randall's  Cafe. 

4.  An  Infant  was  infpected,  when  there  was  no  Action  depending,  and  a  Guardian  affigned,  and 
afterwards  the  Court  was  moved  for  a  new  Infpection,  and  that  the  Guardian  might  be  difcharg- 
ed,  there  being  now  an  Action  to  be  brought,  which  was  granted.     Style  456. 

4  5.  Husband 
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5.  Husband  and  Wife  levied  a  Fine  of  the  Lands  of  the  Wife,  an  Infant ;  fbe  Was  brought  in- 
to Court  to  be  infpefted,  and  upon  a  Set.  fa.  to  the  Tertenants,  they  pleaded  fhe  was  of  full  Age 
at  the  Time  of  the  Fine  levied,  and  IfTue  being  joined  upon  it,  the  Plaintiff  had  a  Verdift,  (viz,.) 
that  file  was  under  Age,  notwithstanding  which  fhe  was  infpefted  •  and  adjudged,  upon  Inlpedion, 
to  be  within  Age.      Style  474.  Vidian  verfus  Fletcher. 

6.  Error  to  reverfe  a  Fine  for  Infancy;  upon  a  Motion,  the  Party  was  brought  into  Court  and 
infpefted,  and  the  Infpection  was  recorded;  and  there  was  a  Copy  of  the  Regifter-Book  fworn  to 
be  a  true  Copy,  and  feveral  Affidavits  of  her  Age.     1  Vent.  69.  Coujtns  Cafe. 

(H). 
I^Ottl  ttje?  mutt  file.     See  Falfe  Judgment.  (A)  4, 

I.  '"T1HE  Error  affigned  in  the  Exchequer-Chamber  to  reverfe  a  Judgment  in  B.  R.  was,  that 

L      the  Plaintiff  was  an  Infant,   and   was   admitted  per  R.  B.  Guardianum  funm  ad  hoc  per 

Cur*  Jpecialiter  admijjum,  which  was  only  a  Recital,  and  no  Record  made  of  the  faid  Admittance 

iri  B.  R.  as  'tis  in  C.  B.  but  the  Error  was  difallowed.     4  Rep.  53.  Rawlins's  Cafe.     See  Teh.  58. 

2.  The  Cafe  of  Row  and  Long  before-mentioned  proves,  that  an  Infant  himfelf  cannot  fue  by 
Attorney  ;  but  where  he  is  made  an  Executor  he  may  then  fue  by  Attorney,  becaufe  he  brings 
the  Action  in  Right  of  another ;  'tis  true,  it  was  otherwife  adjudged  in  the  Cafe  of  Bartholmew 
verfus  Dighton.  Cro.  Eliz,.  424.  but  in  the  very  next  Year  that  Cafe  was  denied  to  be  Law.  Cro. 
Eliz,.  541 .  Bade  verfus  Stokes,  and  569.  Sedborougb  verfus  Rant.  S.  P. 

3.  Error  in  the  Exchequer  Chamber  of  a  Judgment  in  B.  R.  in  Eje&inent,  (viz.)    that  the 
Plaintiff  being  an  Infant,  fued  pet*  Attornatum,  and  this  was  held  Error  in  Faft.     2  Cro.  5.  Row  *  j  Roll. 
verfus  Long.  Rep.  380. 

Wcftcot  v.  Cattle, 

4.  The  Plaintiff  fued  per  proximum  a?nicum,  and  pending  the  Action,  he  came  of  Age  3nd  ftill 
continued  the  Suit  and  recovered ;  and  this  was  aligned  for  Error,  (viz.)  that  after  he  came  of 
Age,  he  ought  to  have  fued  by  Attorney,  &c.  adjudged  not  affignable  for  Error,  and  if  the  De- 
fendant would  take  Advantage  of  it,  he  fhould  have  pleaded  it;  but  now  'tis  too  late,  it  being 
after  Judgment.     1  Bui/}.  34,  171.  Stone  verfus  March.    2  Cro.  580.  S.  C. 

5.  A  Guardian  and  Prochein  Amy  are  di(tinc~t,  tho'  they  may  either  of  them  be  admitted  for  the 
Plaintiff,  for  the  Prochein  Amy  was  never  before  the  Statute  IV.  1.  cap.  47.  he  was  appointed  in 
Cafe  of  Neceliity,  where  an  Infant  was  to  fue  his  Guardian,  or  where  the  Guardian  would  not 
fue  for  him,  for  which  Reafon  he  may  be  admitted  to  fue  by  Prochein  Amy,  where  he  is  Co  de- 
mand or  gain  any  Thing.     See  Pofiea.  (I)     Simp/on  verfus  Jack/on.  1  Cro.  6<\o. 

6.  An  Infant  fued  by  Attorney,  and  afterwards  became  Nonfuit,  and   Colts  were  given  againft 
him  according  to  the  Statute  4  lac.  and  upon  a  Motion  to  mitigate  the  Coils,  becanfj  be  fui 
Attorney i    it  was  denied,  becaufe  after  a  Nonfuit  and   Cofts  given,  the  Parties   have  no   Day  in 
Court ;    and  if  the  Infant   fhould  bring  a  Writ  of  Error,  he  cannot  have  a  Benefit  of  it,  after  3 
Nonfuit.     HiS.  9  Jac.  1  Bulft.  199.  Hamlen  verfus  Hamlen. 

7.  If  the  Admiflion  is  to   fue  per  Guardianum,  when   it  be  per  proximum  Amicum,    'tis  well  ™'m* 
enough,  for  there  are  many  Precedents   both   Ways.     Cro.  Car.  8o\   Toung  verfus  Young.    Hutt.  HtKt.ot. 
9  2-  S*  C.  Het>  5i. 

Litt.  Co.  W.  Jone9  17  V 

8.  The  Plaintiff  being  an  Infant,   may  fue  per  guardianum,  of  per  proximum  Amicum,  but  if 
he  is  fued,  it  muff  be  per  guardianum.     Cro.  Car.  1 1  5.  Goodwin  verfus  Sir  R..  Moor. 

9.  There  were  two  Executors,  and  one  of  them  an  Infant,  they  both  joined  in  an  Action,  which  iMod.47. 
they  brought  per  Attornatum;  it  was  objected,  that  they  could  not  fue  by  Attorney,  becaufe  an  25^' 
Infant  may  not  make  a  Warrant  of  Attorney;  for  the  Law  prefumes  that  he  is  not  able  to  inftruct  \9£J° 
one;  but  it  was  adjudged,  that  fince  one  of  the  Executors  was  of  full  Age,  they  might  both  fue  Sid.  448. 
*  per  Attornatum,  for  both  reprefent  the  Perfon  of  the  Teflator,  and  fue  in  the  Right  of  another ;  1  Vent* 
and  it  feems  unreafonable,  that  one  of  them  fhould  fue  per  Attornatum  and  the  other  by  h\s  Guardian;  I02, 
but  Twtflen  was  of  another  Opinion,  (viz,.)  that  an   Infant  Executor  cannot  fue  per  Attornatum,  ,ga/m* 
becaufe  he  cannot  make  a  Warrant  of  Attorney,  and  if  he  fhouid  be  nonfuit,  he  mull  be  in  mife-  *  1  Roll. 
recordia,  which  an  Infant  ought  not  to  be.    Foxwiji  verfus  Tremaine.  Saund.  207,  212.     See  Hat-  Rep.380, 
ton  verfus  Maskall.  S.  P.  Weftcote 

10.  There  were  four  Executors,  and  two  of  them  were  under  Age  ;  the  Queflion  was,  whether  *-Cotte^ 
they  fball  all  fue  by  Attorney ;    if  they  might,  then  if  the  Attorney  fhould  plead  any  Thing  to 

their  Prejudice,   they  cannot  have  an  Action  againft  him,  which  they  may  againfr  a  Guardian  ; 
adjournatur.     1  Vent.  40.    1  Lev.  200.  S.  P.    1  Saund.  i  12.  S.  P.     See  Foxwift  verfus  Tremaine. 

11.  Infant  brought  an  AJfumpfit  per  Guardianum,  for  that  the  Defendant  entered  into  his  Clofe  1  Mod. 
and  cut  his  Grafs,  and  that  in  Confideration  he  (the  Infant)  would  permit  the  Defendant  to  make  *S- 

it  into  Hay,  and  to  carry  it  away,  he  promifed  to  pay  fix  Pounds ;  upon  Demurrer  to  this  Declara-  s,d.  41. 
tion,  it  was  infilled,  that  here  was  no  Confideration  for  this  Promife,  becaufe  the  Infant  was  not 

bound 
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bound  by  his  Permiffion  as  aforefaid,  but  might  have  fued  the  Defendant  notwithflanding  it;  but 
yet  the  Plaintiff  had  Judgment,     i  Vent.  51.  Smith  verfus  Bowen. 
Sid  446.       1 2.  Error  to  reverfe  a  Common  Recovery  had  againfl:  an  Infant,   the  Error  affigned  was  the 
iSaund."  Admiffion  of  the  Guardian,  for  it  was  concejfum  eft  per  Curiam  quod  I.  M.  Ar  fequatnr  pro  T.  H. 
94.  95-     AS  ut  Guardian,  when  it  fhould  not  be  fequatur,  but  ad  comparendum  &  defendendutn ;  befides, 
1  Mod.     quod  fequatur  ut  Guardianus  is  only  fimilitudinary ;    but  adjudged,  that  quod  fequatnr  is  proper 
enough,  for  'tis  no  more  than  to  follow  the  Caufe,  and  fequatur  ut  Guardianus  is  likewiie  pro- 
per, for  ut  fomeurries  fignifies  an  Identity,  as  feifitus,  &c.  ut  defeodo,  and  Conufance  is  made  by 
fuch  an  one  ut  Ballivus.     1  Vent.  73.  Heskett  verfus  tee.     See  2  Cro.  641. 
T.Jones        13.  In  Dower  unde  nihil  habet,  the  Demandant  had  Judgment  in  the  Grand  Seffions  in  Breck- 
11°'  nock  •   and  now  the  Tenant  brought  a  Writ  of  Error,  and  affigned  forEiror,  that  he  was  an  Infant 

at  the  Time  of  the  Judgment  given,  (viz,.)  at  the  Age  of  fourteen,  and  no  more,  and  that  he  ap- 
peared by  Attorney,  whereas  he  ought  to  have  appeared  by  Guardian;  and  Iffue  being  taken  up- 
on the  Infancy,  and  laid  to  be  at  Abergavenny  in  Com.  Monmouth,  the  Trial  was  had  at  Mon- 
mouth, and  found  for  the  Plaintiff  in  the  Writ  of  Error ;  and  it  was  moved  in  Arreff,  that  the 
Trial  ought  to  have  been  in  Brecknock/hire  where  the  Land  lies  ;  but  adjudged,  that  Infancy,  or 
not,  may  be  tried  in  the  County  where  the  Party  dwelleth,  and  not  where  the  Writ  of  Dower 
was  brought,  becaufe  'tis  collateral  to  that  Action.  Raym.  456.  Morgan  verfus  Vaughan.  See 
I   Bulft.  129,  and  1  Brown/.  150.  Ord  verfus  Moreton.  S.  P.    Teh.  212.  S.  C. 

14.  Scire  facia:  -againfl:  an  Executor,  upon  a  Judgment  had  againfl:  his  Teftator;  the  Defendant 
pleaded  in  Abatement,  that  there  was  another  Executor  living,  and  not  named  in  the  Writ ;  the 
Plaintiff  replied,  that  the  Executor  was  an  Infant  under  the  Age  of  feventeen  Years,  and  fo  not 
capable  to  take  upon  him  the  Executorfhip ;  and  upon  Demurrer  it  was  adjudged,  that  the  Action 
was  well  brought  by  the  Executor  alone,  who  was  of  full  Age,  without  joining  the  Infant-Exe- 
cutor, and  this  Judgment  was  affirmed  in  the  Exchequer-Chamber.  Mich.  15  Car.  2.  Rot.  703. 
B.  R.  Hutton  verfus  Maskew.     See  Joint-Executor.  (D)  7. 

1  5.  The  Cafe  was,  the  Defendant  covenanted  to  teach  the  Plaintiff  (who  was  an  Infant)  to  fing 
and  to  dance,  and  alio  to  find  her  Meat,  Drink,  Wafhing  and  Lodging;  and  the  Infant  covenant- 
ed to  ferve  the  Defendant  for  fo  many  Years  ;  and  in  an  Action  of  Covenant  brought,  the  Breach 
affigned  was,  that  the  Defendant  did  not  find  the  Plaintiff  in  Meat,  Drink,  &c.  there  was  a  Judg- 
ment by  Default;  and  it  was  moved,  that  this  Action  would  not  lie  by  an  Infant,  becaufe  this 
Covenant  being  reciprocal,  it  would  bind  on  the  Part  of  the  Infant,  and  therefore  ought  not  to 
bind  on  the  Part  of  the  Defendant;  but  adjudged,  that  it  fhall  bind  the  Defendant,  fhe  being  of 
full  Age,  tho'  it  did  not  bind  the  Infant.     Sid.  446.  Famham  verfus  Atkins. 

i6.~  AJJumpJit,  &c.  for  Money  lent  and  Money  laid  out  to  the  Ufe  of  the  Defendant's  Wife  dum 
fola ;  upon  Non  Affumpfit  pleaded,  it  was  adjudged,  that  the  Defendant  might  give  in  Evidence 
the  Infancy  of  his  Wife  at  the  Time  of  the  Promife ;  that  this  Promife  is  meerly  void;  but  a  Bond 
given  by  an  Infant  is  only  voidable,  becaufe  'tis  a  more  deliberate  Aft  ;  adjudged  likewife,  that 
where  Money  is  lent  to  an  Infant,  who  imploys  it  in  buying  Neceffaries,  yet  he  is  not  liable,  be- 
caufe the  Foundation  of  the  Contract  is  the  Lending,  for  after  that  Time  there  could  be  no  Con- 
tract railed  to  bind  the  Infant.     1  Salk.  279.  Darby  verfus  Boucher. 

(I) 

^oto  tijev  mud  be  fueD. 

4  Roll.     1.  TERROR  of  a  Judgment  in  Ejectment,  wherein  the  Father  appeared  by  Attorney,  and  his 

Rep.  257.       jlj  Son  being  an  Infant,  appeared  by  the  fame  Attorney  as  proximum  amipim,  admitted   by 

f^m*       the  Court  ad  profequendum,  and  for  thefe  Caufes  the  Judgment  W3s  reverfed,  (viz,.)  where  an 

Infant  is  Defendant,  he  always  ought  to   be  fued  per  guardianum,   admitted   by  the  Court  not 

ad  profequendum,    as   in   this  Cafe,    but  ad  defendendutn.     2  Cro.  641.   Swipfon  verfus  Jackfon. 

See  Dyer  1 04.  S.  P. 

2.  Error  of  a  Judgment  againfl  three  Defendants,  one  of  them  being  an  Infant,  and  all  appear- 
ing by  Attorney,  when  the  Infant  fhould  have  appeared  by  Guardian,  &c.  and  this  being  Error, 
and  it  being  a  joint  Judgment,  it  was  reverfed  as  to  all  the  Defendants,  and  not  as  to  the  In- 
fant alone.  Style  400.  Backing  verfus  Simonds.  2  Cro.  303.  King  verfus  Marleborough.  S.  P.  Al~ 
ten  74.  Oates  verfus  Aylett.  S.  P. 

3.  Error  of  a  Judgment  had  againfl  an  Infant  Executor,  (viz..)  that  he  appeared  per  Attornatnm 
when  it  fhould  be  per  Guardianum  ;  it  was  infifted,  that  he  being  fued  as  Executor  to  one  who 
was  of  full  Age,  and  fo  reprefenting  his  Perfon,  he  might  make  an  Attorney;  but  adjudged, 
that  he  could  not,  becaufe  by  a  falfe  Plea  he  may  be  charged  de  bonis  propriis.  2  Cro.  441.  Cot- 
ton verfus  Weftcot.  Poph.  130.  S.C.  1  Rol.Rep.  380.  S.  C  reported  by  the  Name  of  Prefcot  and 
Cotton.    See  Antea  (H)  pi.  9. 

4.  In  Replevin  againfl:  Moile,  an  Infant,  he  appeared  in  two  Terms  per  Attornatnm,  and  in  the 
Third  per  guardianum,  and  for  this  Reafon  the  Judgment  was  reverfed  ;  'tis  true,  he  may  appear 
per  guardianum;  and  if  pending  the  Suit  he  comes  of  Age,  he  may  then  plead  per  Attornatnm. 
Moor  66%.  Eixre  verfus  Moile. 

4  5.  Error 


Infant.  999 


5.  Error  to  reverfe  a  Common  Recovery,  fuftered  by  Husband  and  Wife,  of  the  Lands  of  the 
Wife,  they  both  appearing  per  Attornatum,  and  the  Wife  being  an  Infant  ;  and  this  was  held  Er- 
ror, for  an  Infant  cannot  make  an  Attorney;  and  tbo'  it  was  ob/ected,  that  the  Husband  being 
of  full  Age,  might  make  an  Attorney  for  himfelf  and  his  Wife,  it  was  adjudged,  that  he  could 
do  no  Act  of  himfelf  to  bar  the  Inheritance  of  the  Wife,  but  that  {he  ought  to  appear  by  her 
Guardian.  Bridg.  6>.  Holland  verfus  Jack/on.  See  aritea  (F)  pi.  23.  j  Mod.  209.'  stokes  verfus 
Olliver.  S.  P. 

6.  Judgment  was  had  againft  the  Defendant  and  another,  who  was  an  Infant,  and  he  brought 
a  Writ  of  Error,  and  aliigned  for  Error,  that  he  was  an  Infant  at  the  Time  of  the  the  Action 
brought,  and  that  he  appeared  by  Attorney,  when  it  fhould  be  per  Guardianum,  or  Prt  cheat  A- 
my  ;  the  Defendant  in  Error  pleaded,  that  there  was  no  Warrant  of  Attorney  filed  by  the  De- 
fendant in  the  Action  ;  the  Plaintiff  in  Error  allegando,  that  there  was  a  Warrant  of  Attorney, 
fhewed  the  Error  as  before;  and  then  the  Defendant  pleaded  in  nulla  eft  Erratum,  and  the  judg- 
ment was  reverfed  ;  but  inftead  of  pleading,  that  there  was  no  Warrant  of  Attorney,  it  had  been 
the  better  way  for  the  Defendant  in  Error  to  have  demurred  ;  for  if  there  was  no  Warrant  of 
Attorney,   then  the  Infant  did  not  appear  at  all.     March  24.  Lewis  verfus  Jones. 

7.  Error,  &c.  to  reverfe  a  Judgment ;  the  Error  affigned  was,  that  the  Adion  was- brought 
againft  three  Defendants,  one  of  them  being  an  Infant,  and  all  appearing  by  Attorney  ;  whereas 
he  within  Age  ought  to  have  appeared  by  his  Guardian ;  fo  that  this  being  a  joint  Judgment  a- 
ga'mft  three,  and  ic  being  erroneous  againft  one,  it  muft  of  Confequence  be  fo  to  the  reft;  and 
it  was  adjudged  accordingly.  Style  400.  Backing  verfus  Simons,  and  3 1  8,  Weld  verfus  Rumney,S-P. 
I  Lev.  294.  Grell  &  al'  verfus  Richards,  S.  P. 

8.  Error  to  reverfe  a  Judgment  in  C.  B.  in  Debt  againft  an  Heir ;  and  the  Error  affigned  was, 
that  the  Defendant  being  an  Infant,  appeared /w  Guardianum,  and  did  not  fay  per  Curiam,  &c. 
fpecialiter  adiniffum,  according  to  Raivlin's  Cafe ;  'tis  true,  where  he  appears  by  Attorney  inftead 
of  his  Guardian,  this  is  helped  by  the  Statute  21  Jac.  cap.  13.  but  where  he  appears /jct  Guar- 
dianum, if  in  the  C.  B.  there  muft  be  an  Admiffion  entered  on  the  Roll ;  but  the  Plaintiff  had 
Judgment.     Sid.  173.  Swift  verfus  Nott. 

9.  In  Debt  upon  a  fingle  Bill,  the  Defendant  pleaded  Infancy;  the  Plaintiff  replied,  that  the 
Money  was  due  for  Neceffaries,  (viz,.)  1  o /.  for  Cloths,  and  15/.  fro  &  erga  his  neceffary  Sup- 
port at  the  Univerfity  ;  the  Defendant  rejoined,  that  the  Money  was  lent  him  to  fpend  at  his 
Will  and  Pleafure,  and  traverfed,  that  it  was  lent  for  Neceffaries,  upon  which  they  were  at  Iffue, 
and  the  Plaintiff  had  a  Verdicf.  and  Judgment  in  C.  B.  and  upon  a  Writ  of  Error  in  B.  R.  the 
Judgment  was  reverfed,  becaufe  that  which  was  put  in  Iffue  is  only,  whether  the  Money  was  lent, 
and  not  whether  it  was  laid  out  for  Neceffaries ;  for  it  may  be  borrowed  for  Neceffaries,  and  laid 
out  at  a  Tavern  ;  a  Feme  Covert  may  buy  Neceffaries,  but  fhe  cannot  borrow  Money  for  that  Pur- 
pofe  fo  as  to  charge  her  Husband  3  fo  'tis  in  the  Cafe  of  an  Infant,  he  may  buy,  but  cannot  bor- 
row Money  to  buy  Neceffaries;  for  the  Law  will  not  Truft  him  with  Money,  but  at  thePeiil  of 
the  Lender,  who  muft  lay  it  out  for  him,  or  fee  that  'tis  laid  out,  and  then  'tis  his  Providing  Ne- 
ceffaries for  him.     1  Salk.  3  86.  Earl  verfus  Peel. 

(K) 

€>£  3[nfant£  in  ventre  fa  mere. 

I.  \7"ET  Anno  15  &  16  Eliz,.  it  was  held,  that  a  Devife  to  fuch  an  Infant  was  not  good,  be- 
X     caufe  he  is  not  capable  of  taking  an   Eftate.     Dyer  303.  See  pi.  8. 

2.  It  was  a  Queftion,  whether  a  Surrender  of  a  Copyhold  to  fuch  an  Infant  after  his  Birth,  was 
good  or  not  good;  it  was  adjudged,  that  if  it  had  been  by  any  other  Conveyance,  it  hath  been 
void;  and  fo  likewife  by  this.     Cro.  Eliz,.  Clamp's  Cafe. 

3.  A  Thing  which  is  not  in  Effe,  but  in  apparent  Expectancy,  is  regarded  in  Law,  and  there- 
fore an  Infant  in  his  Mother's  Womb  {hall  be  vouched  ;  and  if  an  Ufurpation  be  upon  him, 
he  fhall  be  relieved  againft  it  at  the  next  Turn  after  his  Birth.  Hob.  240.  Stanhope  verfus  Bijhop 
of  Lincoln. 

4.  And  this  agrees  with  many  former  Refolutions  in  the  like  Cafe  ;  as  for  Inftance,  Lands  were 
devifed  to  two  Men,  and  to  the  Child  of  't.  P.  in  Ventre  fa  mere  ;  this  was  held  a  good  Devife, 
but  it  may  be  a  Queftion,  whether  they  were  Jointenants  or  Tenants  in  Common.     Moor  177. 

5.  So  where  the  Teftator  being  poffefied  of  a  Term  for  Years,  devifed  the  fame  to  his  Daugh- 
ters, he  having  two  Lorn  at  that  Time,  and  another  after  his  Death;  adjudged,  that  all  three  have 
a  Title  to  the  Term.     Moor  220.  Stanley  verfus  Baker. 

6.  'Tis  true,  my  Lord  Coke  and  Dodderidge  were  of  a  contrary  Opinion,  (viz,.)  that  where 
there  is  a  Devife  to  an  Infant  in  ventre  fa  mere,  and  then  the  Teftator  dies,  and  the  Child  is  not 
bom  till  after  the  Death  of  the  Teftator,  that  in  fuch  Cafe  the  Devife  is  void,  tho'  by  the  Civil 
Law  Conception  is  accounted  for  Birth,  when  it  relates  to  the  Benefit  of  an  Infant.  1  Roll.  Rep. 
no.  Simpjon  verfus  South. 

7.  Now  becaufe  of  thefe  different  Opinions,  it  ftill  remained  a  Queftion,  whether  a  Devife  to 
an  Infant  in  Ventre  ft  mere,  was  good,  or  not  j  for  Anno  19  Car.  this  Matter  was  debated  again, 

and 


iooo  Inferior  Courts. 

and  two  Judges  were  of  Opinion,  that  the  Devifee  mud  be  in  rerum  natura  at  the  Time  when 
the  Will  takes  EfftU,  and  that  is  at  the  Death  of  the  Teflator ;  otherwife  the  Devife  is  void  as  to 
that  Perfon  ;  but  Mr.  Siderfin,  who  reports  the  Cafe,  tells  us,  that  the  Court  was  clearly  of  Opi- 
nion, thnt  a  Devife  to  an  Infant,  when  it  fhall  be  born,  is  good;  but  this  doth  not  agree  with 
the  Reafon  before  mentioned  ;  for  if  the  Teftator  dies  before  the  Child  is  born,  then  'tis  plain, 
that  'tis  not  in  rerum  natura  when  the  Will  takes  Effect ;  'tis  true,  two  other  Judges,  (viz,.) 
Thifden  and  Keeling,  were  of  Opinion,  that  a  Devife  to  an  Infant  in  Ventre  fa  mere  was  good, 
and  they  affirmed,  that  the  Lord  Chief  Tuftices  Hale  and  Hide  were  of  the  fame  Opinion;  there- 
fore, becaufe  the  Court  was  now  divided,  it  was  adjourned  into  the  Exchequer-Chamber  ;  but 
before  any  Judgment  was  given,  the  Parties  agreed.  Sid.  135.  Snow  verfus  Cutler.  Raym.  162. 
S.C.     1  Lev.  135.  S.C. 

8.  As  to  that  Cafe  in  Dyer,  where  'tis  held,  that  a  Devife  to  an  Infant  in  Ventre  fa  mere  is 
not  good,  my  Lord  Chief  Jufiice  Hale  caufed  the  Roll  to  be  fearched,  and  upon  Perufal  of  it,  he 
tells  us,  that  it  doth  not  warrant  the  Judgment  as  reported  by  Dyer,  and  therefore  it  was  adjudged 
by  the  Court,  that  fuch  a  Devife  is  good.     1  Lev.  135. 


Jnferioj  Courts* 

(A) 

Udgment  was  obtained  in  B  R.  and  an  A&ion  of  Debt  was  brought  upon  that  Judgment 
in  an  Inferior  Court  againft  the  Bail  ;  and  after  a  Summons  and  Nihil  returned,  the  De- 
fendant was  taken  upon  a  Capias  and  refcued  ;  and  an  Action  on  the  Cafe  was  brought 
in  the  fame  Court  againft  the  Perfon  who  refcued  him;  and  upon  a  Motion  a  Prohibition 

was  granted,  for  that  the  Original  Foundation  of  this  Action  commenced  in  this  Court.     1  Roll. 

Rep.  54. 

2.  Ajfumpjit,  the  Confideration  muft  be  laid  within  the  Jurifdiction  of  the  Inferior  Court. 
Sid.  IO). 

3.  If  a  Foreign  Plea  be  tendered  on  Oath  and  refufed,  a  Prohibition  lies,  or  a  Bill  of  Exceptions 
may  be  made,  and  Errors  affigned  thereon.     1  Vent.  \Si.Coxe's  Cafe. 

4.  An  Action  on  the  Cafe  lies  for  fuing  one  in  an  Inferior  Court,  where  the  Caufe  of  Action 
arifes  out  of  its  Jurifdiction  ;  but  it  muft  be  brought  againft  the  Plaintiff"  in  the  Action,  and  not 
againft  the  Officer.     1  Vent.  369.  Hodfon  verfus  Coke. 

5.  Afjumpfit  in  Windfor-Court  for  Meat,  Drink,  &c.  at  Maidenhead  infra  jurifdiBionem,  &c. 
Upon  Non  Ajfumpjit  pleaded,  the  Evidence  was  of  Meat,  Drink  and  a  Promife  at  Henly,  which  was 
out  of  the  Jurifdiction  ;  the  Defendant  demurred  on  the  Evidence,  but  the  Steward  refufed,  and 
the  Plaintiff  had  a  Verdict  and  Judgment,  and  now  moved  for  a  Prohibition,  but  it  was  denied, 
becaufe  after  Judgment.     2  Lev.  230.  Jackfon  verfus  Neale. 

6.  In  Afjumpfit,  &c.  the  Defendant  pleaded  two  Attachments  of  Money  in  London  (viz,.)  of 
one  Part  of  it  for  bimfelf,  and  the  Reff  for  a  Stranger,  and  both  due  on  Bond  ;  the  Plaintiff  re- 
plied, that  both  tbe  Bonds  on  which  the  Attachments  were  made,  were  executed  extra  Jurif- 
diBionetn,  &c.  the  Defendant  rejoined,  that  the  Bond  made  to  him  was  executed  infra  Jurifdic- 
tionem;  and  upon  a  Demurrer  to  this  Rejoinder,  the  Plaintiff  had  Judgment,  becaufe  where  they 
give  Judgment  of  a  Thing  extra  JurifdiBionem,  'tis  abfolutely  void,  and  Advantage  may  be  taken 
thereof,  by  Pleading,  without  a  Writ  of  Error;  befides  the  Rejoinder  anfwers  only  Part  of  the  Re- 
plication.    3  Lev.  23.  Frumpton  verfus  Pettis. 

7.  Debt  upon  a  Bond  againft  an  Executor,  who  pleaded,  that  in  Curia  Domini  Regis  de  Re- 
cordo  tent'  4  Novemb.  Anno  Regni  Domini  Regis  nunc  34  apud  Guildhald'  Civitat'  Norwu'  co- 
ram A.  &  B.  Vicecom  ejufdem  Civitatis,  one  Lilly  brought  an  Action  of  Debt  on  a  Bcftjd  againft 
him  for  500/.  and  recovered,  and  fo  pleaded  plene  adminiftravit  praterquam,  &c.  and  upon  De- 
murrer to  this  Plea  it  was  adjudged  ill,  becaufe  the  Defendant  did  not  fhew  by  what  Authority 
this  Court  was  held,  either  by  Prefcription,  Grant,  or  otherwife,  according  to  Turner's  Cafe.  8 
R?p.     3  Lev.  142.  Jones  verfus  Moldrin. 

8.  Ajfumpjit,  &c.  in  London  for  the  Pafture  of  an  Horfe  in  Ejfex  ;  the  Defendant  pleaded  in 
Bar  a  former  Action  brought  in  the  Sheriffs  Court  in  London,  for  the  fame  Pafture,  and  that  he 
had  Judgment  in  that  Action  ;  the  Plaintiff"  replied,  that  the  Caufe  of  Action  did  arife  in  EJfvx 
extra  Jurifdiclionem ;  and  upon  a  Demurrer,  it  was  adjudged,  that  the  Plea  was  ill  ;  for  if  the 
Caufe  of  Action  did  arife  out  of  the  Jurifdiction,  &c.  then  the  Judgment  is  void,  2  Lev.  234. 
Mtco  verfus  Morris. 

9.  In  Trefpafs,  &c.  the  Defendant  juffified  by  Procefs  out  of  an  Inferior  Court,  fetting  forth, 
that  a  Plaint   was  levied,  ejre.  in  placito   tran'grejjionis,  to  which    the  Defendant  appeared,  and 

i  there- 
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thereupon  taliter  procejjum  fuit,  that  Judgment  was  given  againft  the  now  Plaintiff,  upon  which 
he  was  taken,  &c.  the  Plaintiff  replied,  that  the  Caufe  of  Action  did  not  arife  infra  JurifdiElio- 
mm  Curia,  &c.  the  Defendant  rejoined,  that  the  Plaintiff  is  eftopped  to  fay  fo  ;  for  the  Decla- 
ration below  did  alledge  the  Caufe  of  the  Action  to  arife  infra  Jurifdi&ionem ;  to  which  the 
Defendant  (but  now  PlaintiffJ  pleaded,  and  Judgment  was  given  againft  him ;  and  upon  a  De- 
murrer to  this  Rejoinder,  it  was  held,  that  he  who  fues  in  an  Inferior  Court,  is  bound  at  his  Pe- 
ril to  take  Notice  of  the  Limits  of  its  Jurifdiction ;  and  that  if  the  Party  after  a  Verdict  below, 
prays  a  Prohibition,  and  alledges,  that  the  Court  had  no  Jurifdiction,  a  Prohibition  fhall  be  grant- 
ed ;  but  two  Judges  were  of  Opinion,  that  fince  the  Plaintiff  had  replied,  that  the  Caufe  of  Ac- 
tion did  not  arife  within  the  Jurifdiction  ;  and  the  Defendant  having  rejoined,  that  the  Declara- 
tion be'ow  did  alledge  it  to  be  done  infra  jurifditlionem,  and  admitted  there  fo  to  be  •  the 
Plaintiff  by  his  Demurrer  hath  confefled  it,  and  therefore  fhall  not  now  take  Advantage  of  it,  but 
is  concluded  by  his  former  Admittance.     2  Mod.  195.  Higginfon  verfus  Majon. 

10.  In  a  Prohibition  to  the  Sheriffs  Court  of  London,  the  Plaintiff  fuggefted,  that  he  was  fued 
there  in  an  Action  on  the  Cafe,  and  fets  forth  the  Proceedings  at  Large,  and  that  there  was  a 
Verdift  againft  him,  and  averred,  that  the  Contract  upon  which  he  was  fued,  was  revera  made  in 
Middlefex  extra  jurifdiftionem  ;  and  upon  a  Demurrer  to  this  Prohibition,  it  was  argued,  that 
it  ought  to  be  granted,  tho'  after  a  Verdict,  becaufe  the  Admittance  of  the  Jurifdiction  below 
cannot  give  a  Jurifdiction  where  originally  they  had  none  :  S.d  per  Curiam,  where  it  appt  nrs  in 
the  Declaration  it  felf,  that  the  Caufe  of  Action  did  not  arife  infra  jurifdiElionem,  or  if  the 
fubject  Matter  in  the  Declaration  is  not  proper  for  the  Judgment  or  Determination  of  an  Infe- 
rior Court ;  or  if  the  Defendant  intended  to  plead  to  the  JurifdiCtion,  and  is  prevented  by  fome 
Artifice,  as  by  not  accepting,  or  by  over-ruling  his  Plea  ;  in  fuch  Cafes  a  Prohibition  may  be  grant- 
ed at  any  Time;  but  after  the  Defendant  hath  admitted  the  Jurifdiction  by  pleading  to  the 
Action,  and  efpecially,  if  a  Verdict  and  Judgmeit  pafs  againft  hiin,  this  Court  will  not  examine 
whether  the  Caufe  of  Action  did  arife  within  the  Jurifdiction,  or  not;  for  'tis  now  too  late  for 
that  Purpofe;  therefore  a  Prohibition  was  denied.     2  Mod.  270.  Mendike  verfus  Stint. 

11.  Upon  a  Motion  for  an  Attachment  againft  a  Steward  of  an  Inferior  Court,  for  difcharging 
a  Jury  before  they  gave  their  Verdict ;  it  was  held,  that  the  Steward  might  from  Time  to  Time 
adjourn  the  Court  till  they  wereagieed,  and  that  they  ought  to  be  kept  without  Meat,  Drink, 
Fire  or  Candle  in  the  mean  Time;  that  all  Mifdemeanors  in  judicial  Officers  of  Inferior  Courts 
are  Contempts  to  the  Courts  of  King's  Bench,  and  therefore  Attachments  are  granted  againft  Stew- 
ards of  thofe  Courts.     1  Salk.  201. 

12.  Judgment  in  the  Town-Court  of  Briflol,  and  Colts  taxed,  and  a  Scire  facias  iiTued  againft 
the  Bail,  and  a  Year  afterwards  the  Court  fet  afide  the  Judgment,  and  granted  a  new  Trial;  and 
for  this  Caufe  an  Attachment  was  granted  againft  the  Steward.  1  Salk.  201.  The  Queen  verfus 
Hill 

13.  Cafe,  &c.  againft  a  Serjeant  at  Mace,  for  the  Efcape  of  a  Perfon  in  Cuftody  by  Procefs  out 
of  the  Sheritts  Court  of  London,  in  an  Action  of  Debt  upon  a  Bond  ;  upon  Not  guilty  pleaded,  it 
appeared,  that  the  Bond  was  made  out  of  the  JurifdiCtion  of  the  Court,  and  fo  the  Proceedings 
were  coram  non  judtce,  and  void,  and  the  Serjeant  a  Trefpafler ;  adjudged,  that  where  an  Infe- 
rior Jurifdiction  is  confined  to  Perfons,  as  the  Marjhalfea  was  to  thofe  of  the  King's  Houfhold,  if 
it  appear  by  the  Declaration,  that  the  Perfon  who  fues  is  qualified  to  fue,  tho'  in  Truth  he  is  not ; 
yet  if  the  Defendant  doth  not  plead  to  the  Jurifdiction,  he  fhall  never  take  Advantage  of  it  after- 
wards ;  but  if  'tis  not  averred  in  the  Declaration,  that  the  Caufe  of  Action  arifes  within  the  Ju- 
rifdiction, then  all  the  Proceedings  are  void  ;  fo  where  they  are  confined  to  Place  (viz..)  to  all  Con- 
tracts arifing  within  fuch  a  Diftrict,  tho'  it  did  really  arife  out  of  it,  yet  the  Inferior  Court  may 
award  Irocefs,  and  the  Officer  may  execute  it,  unlefs  it  appears  to  him  that  it  did  arife  out  of 
the  Jiniidiction  ;  as  if  in  this  Bond  it  had  appeared  to  be  dated  at  Tork,  for  he  is  not  bound  to  en- 
quire where  it  did  arife  ;  but  where  a  Defendant  pleads  to  the  Merits  of  the  Caufe,  and  not  to 
the  Jurifdiction  of  the  Court,  he  fhall  never  afterwards  take  any  Advantage  of  the  Want  of  Ju- 
rifdiction ;  for  by  the  Averment  in  the  Declaration,  and  his  admitting  it  by  his  Plea,  he  is  eftopped 
to  fay,  that  the  Matter  did  arife  out  of  the  Jurifdiction;  and  'tis  impoffrble  the  Court  fhould  know 
where  a  tranfitory  Matter  arifes,  unlefs  the  Defendant  acquaints  them  with  it.  1  Salk.  201.  Luck- 
ing verfus  Denning.  See  2  Bulfi.  64.  Hob.  267.  March  uj.  2  Mod.  196.  30.  1  Lev.  95. 
Lutw.  935,  i5<5o. 

14.  The  Cenfors  of  the  College  of  PhyGcians  in  London,  have  Power  by  their  Charter  to  pu- 
nifh  Perfons  practifing  Phyfick  within  feven  Miles,  by  Fine  and  Imprifonment  pro  mala  p.axi, 
and  accordingly  they  condemned  the  Defendant  for  adminiftring  infalubres  pillulas  &  noxia  rne- 
dicamenta,  and  fined  and  committed  him  ;  the  Queftion  was,  whether  a  Certiorari  lay  on  this  Con- 
viction ;  adjudged,  that  where  Power  is  given  to  hear,  examine  and  punijh,  'tis  a  judicial  Power  ; 
and  if  the  Power  is  to  fine  and  imprifon,  the  Perfons  in  whom  'tis  repofed,  act  as  Judges,  and  'tis 
a  Court  of  Record.     1  Salk.  200.  Groenvelt  v.  Bur-well,  See  8  Rep.  38,  60.     See  Stat.  TV.  2.  cap.  1 1. 

15.  Where  a  Jury  in  an  Inferior  Court  will  not  agree  on  their  Verdict,  they  may  be  kept  with- 
out Meat,  Drink,  Fire  or  Candle,  and  the  Stewards  may  adjorn  the  Court  from  Time  to  Time 
till  they  agree.     Pafch.  1  Anna  Fart:  1. 
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On  Penal  Statutes.  (A)  |  For  feveral  other  Offences.  (B) 

(A) 

On  $enal  statute?. 

i.  ^r  "W    ~Y~  HERE  an    Offence  is  made  by  a  Statute,    which  was  not  fo  at  Common 
»   m    /       Law,  and  a  Penalty  is  inflicted,  to  be  recovered  in  any  of  the  Courts  of  Re- 
%/%/        cord,  it  muft  be  in  one  of  the  Courts  at  Weftminfter-Hall,  and  cannot  be  re- 
▼      T  covered  at  the  Aflifes.     Mich.  7  Eliz,.  Dyer  236. 

2.  Information  in  the  Court  of  Exchequer,  againft  the  Defendant,  a  Merchant  Stranger,  up- 
on the  Statute  18  H.  6.  cap.  6.  concerning  the  Gaging  VeHels  of  Wine,  fetting  forth,  that  the 
Defendant  had  fold  to  B.  G.  fo  many  Vends  of  Wine,  and  none  of  them  did  contain  1 26  Gal- 
lons, as  they  ought,  and  that  he  had   not  abated    in  the  Price,  &c.  according  to  the  Want  of 

*  r    .  »      Meafure,  by  Reafon  whereof  he  had  forfeited  to  the  Queen  the  Value  of  the  Wine  fo  defective, 
'    °        ejfe.  it  was  objected,  that  it  was  not  fet  forth,  in  how  many  Vejfels,   nor  *  how  much  Wine  in  each 
tear  ivhe-  was  wanting,  that  an  Abatement  might  be  made  in  Proportion  to  the  Defect  ;  and  for  this  Reafon 
therthh      it  was  held  ill.     2  Leon.  38.  Martin  van  Herbert's  Cafe. 

<was   after 

a  VerdiH,  or  upon  a  Demurrer. 

3.  Information  upon  the  Statute  of  Ufury,  depending  four  Terms;  after  Ifiue  joined,  the  De- 
fendant moved  the  Court  of  Common  Pleas,  that  he  might  bring  it  on  by  Provifo,  before  Com- 
miiTioners  in  the  County  where  the  Information  was  laid,  as  the  Courfe  is  in  the  Exchequer ; 
the  Court  doubted  it,  becaufe  the  Queen  is  quodam  mo  do  a  Party  to  the  Suit  :  Serjeant  Fleet- 
wood informed  the  Court,  that  the  Courfe  was  fo  ;  but  Mr.  Nelfon,  the  Chief  Pronotary,  faid  he 
never  faw  any  fuch  Precedent,-  and  the  old  Books  are,  that  it  cannot  be  granted  without  the  Con- 
fent  of  the  Attorney  General.  2  Leon.  wo.Knevett  verfus  Taylor. 

4.  Information  upon  the  Statute  27  Eliz,.  cap.  7.  brought  by  the  Party  grieved,  one  Moiety  be- 
ing to  the  Queen,  and  the  other  to  himfelf ;  the  Plaintiff  was  Nonfuit ;  adjudged,  that  he  (hall 
not  pay  Colls  by  the  Statute  1 8  Eliz,.  becaufe  that  Statute  is  to  redrefs  Diforders  in  Common 
Informers,  and  the  Adion  given  to  the  Party  grieved  is  not  a  Popular  Aclion.  2  Leon.  116.  Dog- 
head's  Cafe. 

5.  Information  brought  in  London,  upon  the  Statute  13  Eliz,.  cap.  5.  for  juftifying  apud  London 
a  fraudulent  Gift  of  Goods  made  by  B.  G.  to  him,  to  defraud  the  Plaintiff  of  his  Debt ;  the  De- 
fendant pleaded,  that  B.  G.  gave  him  the  faid  Goods  at  Coventry  bona  fide,  and  jullified  the  Gift 
there,  and  traverfed  the  Juftifying  at  London  ;  adjudged  an  ill  Plea;  for  tho'  the  Statute  3  r  Eliz,. 
reflrains  Common  Informers  to  bring  their  Action  in  any  other  County  than  where  the  Offence 
was  done,  yet  the  Party  grieved,  as  in  this  Cafe,  might  inform  in  what  County  he  would.     C10. 

*  Eliz,.  645.  Allen  verfus  Steer. 

6.  Information  upon  the  Statute  5  Ed.  6.  cap.  7.  for  buying  Wools  contrary  to  the  Statute  ;  the 
Defendant  pleaded  to  all,  except  fifty  Stone  of  Wool,  Not  guilty,  and  as  to  that  he  pleaded  an  In- 
formation depending   againft  him   in  C.  B.  at  the  Suit  of  B.  G.  and  averred,  it  was  for  the  fame 

Offence,  unde  petit  judicium,  &c.  and  upon  Demurrer,  it  was  objected,  that  the  Plea  was  not 
good,  becaufe  it  was  not  fet  forth,  that  any  Procefs  iffued  upon  the  Information;  and  if  there  wa9 
no  Procefs,  then  the  Information  was  not  depending  ;  but  adjudged,  that  as  foon  as  the  Informa- 
tion is  filed,  'tis  depending;  and  therefore  the  Plea  is  good.  Cro.  Eliz,.  261.  The  King  verfus 
Harris. 

7.  Judgment  in  the  Court  of  Piepowders  at  R.  upon  an  Information  upon  the  Statute  of  buy- 
ing Leather;  the  Defendant  was  in  Execution,  and  being  brought  up  by  Habeas  Corpus,  it  was 
objected,  that  the  Judgment  was  coram  non  Judice ;  for  tho'  the  Court  of  Piepowders  is  the  King's 
Court,  yet  they  have  not  Authority  to  hold  Pleas  upon  Penal  Statutes;  and  fo  it  was  adjudged  ; 
but  the  Judgment  was  voidable  by  Writ  of  Error.     Cro.  Eliz.  532.  Wilkinfon   verfus  Netherjall. 

8.  Information  upon  the  Statute  of  Ufury,  tarn  quam,  &c.  the  Attorney  General  enter- 
ed a  Nolle  projequi,  which  was  pleaded  in  Bar  againft  the  Informer  ;  but  adjudged  no  good  Plea 
to  bar  him,  for  he  might  ifill  proceed  ;  and  10  he  may,  if  the  Queen  be  Nonfuit.  1  Leon.  119. 
She t ton  verfus  Taylor.     11  Rep.  56.  In  Dr.  Fofter's  Cafe. 

3  9.  But 
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9.  But  where  the  Attorney  General  profecuted  a  Pramunire  againft  the  t)ean  of  Cbrifi-Churcht 

Oxon,  and  others,  for  the  Queen  and  B.  G.  for  that  they  procured  him  to  be  fued  before 
Commiffioners  there,  in  an  Action  of  Trefpafs,  according  to  the  Ecclefiaftical  Law,  and  proceed- 
ed in  the  Suit  after  he  pleaded  his  Freehold,  and  fo  to  the  Turifdicuon  of  the  Court,  and  alter- 
wards  the  Attorney  General  entered  a  Nolle  profequi ;  in  fuch  Cafe  B.  G.  who  was  the  Party 
rrieved  could  not  go  on,  becaufe  the  principal  Matter  was  the  Pramunire,  the  Conviction,  &c. 
and  putting  the  Party  out-of  the  Queen's  Protection,-  and  the  Damages  of  the  Party  grieved  are 
but  acceilary ;  fo  that  the  Principal  being  releafed,  the  Damages  are  gone,  i  Leon.  292.  "the 
King  verfus  Dean  of  Cbrift-Cbtircb  in  Oxford.  3  Leon.  139.  S.  C.  reported  by  the  Name  of  Par- 
rett  verfus  Dr.  Matthew. 

io.  Information  in  the  Lord  Mayor's  Court  in  London,  upon  the  Statute  5  Elit.  for  40  .r.  per 
Month,  for  ufing  a  Trade,  not  being  Apprentice  for  feven  Years ;  after  a  Verdict  for  the  In- 
former, a  Writ  of  Error  was  brought,  and  the  Error  affigned  was,  that  the  Information  being  on 
a  Penal  Law,  ought  to  be  profecuted  in  the  King's  Courts  at  Weftminfler,  where  the  Attorney 
General  may  acknowledge  or  deny  the  Fad;  befides,  the  Judgment  was,  that  the  Defendant  be  in 
miferecordia,  when  it  fliould  be  quod  capiatur;  and  for  thefe  Errors  the  Judgment  was  reverfed. 
Trin.   if  J  etc  200.538.  Miller  and  the  King. 

11.  An  Information  was  exhibited  againft  the  Defendant  upon  a  Penal  Statute,  and  before 
Judgment  the  Informer  died  ;  adjudged,  that  the  Attorney  General  might  proceed  for  the  Queen's 
Moiety,  for  neither  the  Death  or  Releafe  of  the  Party  fhall  bar  her  of  it.     Moor  541. 

1  2.  Error  to  reveife  a  Judgment  given  in  the  Common  Pleas,  upon  an  Information  for  felling 
Wine  without  a  Licenfe;  the  Error  affigned  was,  becaufe  it  was  brought  in  the  Common  Pleas, 
and  the  Fad:  was  done  in  Lambeth;  adjudged,  that  the  Statute  21  Jac.  gives  no  Jurifdi&ion  to 
the  Juftices  in  Cafes  where  they  had  none  before.     Style  542.  Buckftone  verfus  Sherlock. 

13.  Information  upon  the  Statute   1   Jac.  cap.  22.  for    that  the  Defendant  being   a  Currier,  W.  Jdncs 
bought  two  Hides  of  tanned  Leather,  &c.  and  fold  them  again  unwrought,  &c.  it  was  found  by  *  3' 
the  Jury,  that  the  Defendant  bought  the  Hides,  and  curried  them  with  Oil  and  Tallow,  and  fha- 

ved  and  died  them,  and  fo  fold  them  unwrought  into  Wares;  adjudged,  this  was  an  Offence  with- 
in the  Statute  21  Jac.  and  'tis  againft  the  Meaning  of  the  Statute  6  Ed.  6.  cap.  15.  Cro.Car.  425. 
Lodge  verfus  Holliwell. 

14.  Error  to  reverfe  a  Judgment  in  Coventry,  upon  an  Information  for  ufing  the  Trade  of  an 
Ironmonger,  not  being  Apprentice;  it  was  affigned  for  Error,  that  by  the  Statute  21  Jac.  every 
common  Informer  fhall  be  fworn  before  his  Information  fhall  be  received,  which  this  Informer 
was  not ;  befides,  the  Statute  gives  one  Moiety  of  the  Forfeiture  to  the  King,  and  the  other  to 
Informer,  except  in  corporate  Towns;  and  this  being  done  in  a  corporate  Town,  the  Informer 
cannot  have  a  Moiety,  becaufe  it  muft  go  to  the  Corporation  ;  but  adjudged,  that  as  to  the  firft 
Error  affigned,  that  the  Informer  was  not  fworn,  the  Judgment  fhall  not  be  reverfed  for  that 
Reafon,  becaufe  'tis  only  a  Direction  to  the  Officers  of  the  Court  not  to  receive  the  Information, 
unlefs  the  Informer  is  fworn ;  and  as  for  the  other  Objection,  the  King's  Moiety  fhall  go  to  the 
Corporation,  and  the  Informer  (hall  have  his  Moiety  ftill.     Co.  Car.  230.  Trin,  9  Car. 

15.  Information  in  BR.  upon  the  Statute  23  H.  8.  cap.  4.  for  felling  Beer  at  another  Price 
than  appointed  in  that  Statute  ;  upon  Not  guilty  pleaded,  there  was  a  Verdict  againft  the  Defen- 
dant, who  moved  in  Arreft  of  Judgment,  that  the  Information  ought  not  to  be  brought  in  B.  R. 
becaufe  by  the  Statute  21  Jac.  cap.  4.  'tis  enacted,  that  Informations  fhall  be  brought  before  the 
Juftices  of  Peace,  for  fuch  Matters  whereof  they  have  Power  to  enquire,  and  not  in  the  Courts  at 
Weftminfler;  but  adjudged,  that  this  Information  is  well  brought  *  in  B.  R.  becaufe  the  Statute  *Har^r' 
upon  which  'tis  brought,  gives  the  Forfeiture  to  be  recovered  in  Courts  where  no  Proteftion,  Ef-  I0J* 
foin,  or  Wager  of  Law  are  allowable,   which  Words  extend  only   to  the  Courts  at  Weftminfler, 

tho' not  named,  for  no  inferior  Court  can  allow  an  EiToin,  &c.  befides,  the  Statute  21  Jac.  doth 
not  introduce  a  new  Law  to  enable  Juftices  of  Peace  to  determine  Informations,  where  they  had 
no  Power  fo  to  do  before;  but  it  appoints,  that  where  an  Information  may  be  brought  before 
them,  or  in  the  Courts  at  Weftminfler,  at  the  Election  of  the  Profecutor,  there  it  fhall  be  brought 
in  the  County  where  the  Offence  was  committed,  and  this  is  for  the  Eafe  of  the  Subject.  Cro.Car. 
79.  Farrington  verfiis  Keymer,    Co.  Eliz,.  112.    Co.  Car.  146. 

id.  Refolved  by  B.  R.  that  the  Statute  21  Jac.  of  Penal  Laws  is  to  be  expounded  thus,  (viz.) 
where  Liberty  is  given  to  fue  for  the  Penalty  by  Information,  Debt  or  Plaint,  in  any  Court  of 
Record,  that  muft  be  intended  in  any  Court  at  Weftminfler;  and  therefore  on  fuch  Statutes  the  In- 
formation may  be  brought  in  Weftminfler;  and  'tis  not  reftrained  by  the  Statute  21  Jac.  2.  where 
any  Penal  Law  gives  Power  to  the  Juftices  of  Affife,  Oyer  or  Terminer,  or  Juftices  of  Peace,  to 
hear  and  determine  an  Offence  againft  any  Statute,  this  muft  be  by  Way  of  Indictment,  unlefs 
Bill,  Plaint,  or  Information  is  fpecially  named.  (3.)  And  if  thofe  Words  are  fpecially  named,  and 
yet  the  Offender  is  indicted,  it  may  be  removed  in  B.  R.  and  there  tried  ;  or  after  the  Defendant 
hath  pleaded,  it  may  be  fent  to  be  tried  at  the  Affifes.  (4.)  That  an  Information  in  Middhfex, 
upon  a  Penal  Law,  may  be  tried  in  B.  R.  tho'  the  Juftices  of  Peace  have  Power  to  determine  it. 
W.  Jones  193,   Refolution  on  21  Jac.  concerning  Penal  Laws. 
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foj  feteval  otljer  SD8ence& 

f,  A  N  Information  hath  not  only  fomewhat  in  it  of  an  Indiftment,  (viz,.)  to  allcdge  the  Of- 
l\_  fence  in  particular,  but  hath  alfo  fomething  in  Nature  of  an  Action  as  to  demand  what  is 
due-  therefore  if  the  Informer  make  no  Demand,  or  if  he  doth  demand  what  appears  not  to  be 
his  d'ue,  in  fuch  Cafe  the  Information  is  ill ;  as  for  Inftance,  an  Information  againft  an  Inn-keeper 
for  felling  Fiefh  in  a  Time  prohibited,  uude  petit  advifamentum  Curia,  and  that  the  Defendant  fo- 
risfaciat  5  /.  for  every  Offence,  unde  ipfe  petit  medietatem,  this  was  held  inefficient.     Hob.  242. 

Pie  veifus  Wefily.  ' 

2.  An  Information  was  brought  againft  the  Mayor  and  Commonalty  of  London,  for  not  fuppref- 
fine  an  unlawful  Aflembly  in  the  City,  made  there  in  June,  4  Car.  in  the  Day-time,  when  Dr. 
Lamb  was  killed  in  the  Riot,  nor  any  of  the  Offenders  taken,  &c.  The  Defendants  confefled  the 
Offence,  &  pofuerunt  fe  in  gratiam  Curia,  they  were  fined  1500  Marks,  for  this  is  an  Offence  at 
Common  Law;  the  like  Information  was  brought  Anno  21  H.  6.  againft  the  City  of  Norwich, 
where  one  Gladman  took  upon  himfelf  the  Title  of  King,  and  with  a  Crown  of  Paper  on  his 
Head  went  to  the  Priory  there  in  a  riotous  Manner,  and  for  this  their  Liberties  were  feifed.  Cro. 
Car.  183.  Mayor  and  Commonalty  of  London  &  Cafe. 

2'.  Information  brought  before  the  Judges  of  Affife  at  Oxford,  againft  a  Taylor,  for  taking  an 
unreafonable  Sum  of  Money  with  an  Apprentice;  after  a  Judgment  for  the  Profecutor,  a  Writ  of 
Error  was  brought,  and  the  Error  affigned  was,  that  it  did  not  appear  by  which  of  their  Com- 
miflions  the  Juftices  of  Affife  did  determine  this  Offence;  for  they  have  not  Power  by  all  their 
Commiffions  to  determine  Offences  of  this  Nature;  and  if  they  had  fuch  Power,  as  they  are  Jufti- 
ces  of  Oyer  and  Tvrmine r,  thisfhould  have  appeared  in  the  Information;  befides,  in  this  Cafe  there 
was  a  Fault  in  the  Entring  the  Judgment,  for  it  is  not  faid,  It  was  confidered  by  the  Court,  but 
only  that  it  was  confidered,  for  which  Caufe  the  Judgment  was  reverfed.     Style  430.  Richard- 

fon's  Cafe. 
Vent.  49.  4.  Information  againft  Paris  and  others,  for  a  Cheat,  in  obtaining  a  Judgment  of  a  Woman, 
who  was  afterwards  married  to  Mr.  Lee,  upon  which  his  Lands  were  extended:  The  Cafe  upon 
the  Evidence  at  the  Trial  was  thus:  ff.  The  Defendant  being  a  Shop-keeper  in  London,  and  ac- 
quainted with  this  young  Woman  (who  was  well  born,  but  had  little  or  no  Portion)  undertook  to 
provide  a  Husband  for  her,  and  for  that  Purpofe  he  told  Mr.  Lee,  that  fhe  had  4000/.  Portion; 
and  likewife  told  her  that  Mr.  Lee  had  a  better  Eftate  than  in  Truth  he  had;  and  on  the  Day  before 
Marriage  the  Defendant  got  her  to  a  Tavern,  where  he  told  her  it  might  be  neceflary  for  her  to 
feal  fume  Writings,  for  her  better  Provifion,  in  Cafe  Mr.  Lee  ftiould  be  unkind  when  he  fhould 
find  that  fhe  had  no  Portion;  and  thereupon  he  gave  her  100/.  and  took  a  Judgment,  with  a  Re- 
leafe  of  Errors  for  a  greater  Sum,  and  all  this  was  done  in  the  Prefence  of  WitnefTes ;  but  foon  after 
he  went  into  the  next  Room  with  her,  and  took  the  100/.  from  her;  and  upon  the  Evidence  of 
all  this  Matter,  but  chiefly  of  the  Woman  herfelf,  the  Defendant  was  found  guilty,  and  fined  and 
committed,  and  the  Judgment  was  fet  afide.     Sid.  431.  The  King  verfus  Paris. 

5.  Information  for  a  Libel  in  Writing  a  Book,  which  he  entituled,  A  Paraphrafe  upon  the  New 
Tefiament,  in  which  the  Crime  laid  to  his  Charge  was,  that  he  intending  to  bring  the  Proteftant 
Religion  into  Contempt,  and  alfo  the  Biihops,  (Innuendo  the  Bifliops  of  England)  did  publifh  the 
Libel,  in  which  was  contained  fuch  Words,  &c.  The  Defendant  was  convicted  ;  and  it  being  in- 
fifted  in  Arreft  of  Judgment,  that  the  Innuendo  would  not  fupport  this  Charge,  it  was  over-ruled, 
for  by  the  Word  Btjbops  no  other  could  be  intended,  but  the  Englifli  Bifliops;  he  was  fined  500  /. 
and  ordered  to  give  Security  for  his  Good  Behaviour  for  feven  Years.     3  Mod.  69.   Mr.  Baxter's 

Cafe. 

6.  Information  againft  the  Defendant,  upon  the  Statute  2  Ed.  3.  for  going  armed  in  Affray  of 
the  Peace,  fetting  forth,  that  the  Defendant  did  walk  about  the  Streets  in  Brijtol  armed  with  a  Gun, 
and  that  he  went  to  St.  Michael's  Church  in  Time  of  Divine  Service,  with  a  Gun,  to  terrify  the 
King's  Subjects  contra  formam  Statuti ;  the  Punifhment  is  a  Forfeiture  of  the  Armour  and  Imprifon- 
ment.     3  Mod.  117.  Sir  John  Knight's  Cafe. 

7.  Information  in  the  Crown-Office  againft  feventy  poor  Men,  fetting  forth,  that  Mr.  Prynn 
was  Lord  of  the  Manor  of  H.  and  that  the  Defendants  did  meet  together  in  a  riotous  Manner,  and 
pulled  down  certain  Fences,  &c.  one  of  the  Defendants  demurred  to  this  Information,  and  it  was 

♦iAnd.     argued  for  him,  that  an  Information  would  not  lie  for  this  Riot,  but  a  *  Prefentment  or  Inditb- 

1 5<S-  ment  in  the  County  where  the  Fad:  was  committed  ;  that  Informations  began  in  the  Reign  of  H.  7. 

4lnft.4i.  when  £mpfon  and  Dudley  procured  an  f  Aft  of  Parliament  to  enable  Jultices  of  the  Peace,  upon 

do.  i.'iii  Informations  for  the  King,  to  hear  and  determine  all  Contempts  and  Orlences,  except  for  Treafon, 

B.aftal'i     Murder  and  Felony  ;   but  Anno  1  H.  8.  cap.  6.  this  Aft  was  repealed,  as  being  oppreflive  to  the 

Statutes.    Subject,  and  Empfon  and  Dudley  were  hanged:  By  the  Petition  of  Right,  Anno  3  Car.  1.  no  Man 

is  to  be  tried  but  by  legal  Procefs ;    but  that  Parliament  being  diffolved,  and  none  called  again  in 

thirteen  Years,  in  that  long  Interval  Informations  came  in  again,  and  the  firft  was  5  Car.  1.  againft 

my  Lord  Hullis  and  Elliot,  and  others,  in  the  Court  of  Star-Chamber,  and  many  other  were  profe- 

1  cuted 
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cuted  in  that  Court;  which  being  a  Grievance,  as  foon  as  a  new  Parliament  was  called,  Anno 
1640,  that  Court  was  abolifhed,  and  the  Parliament  enacted,  that  no  Court  of  that  Nature 
fhould  ever  again  be  fet  up  in  England;  there  were  no  more  Informations  in  all  that  Reign; 
but  when  Car.  z.  -was  rtftored,  then  Informations  began  to  revive,  and  were  afterwards  as  op- 
pretfive  as  they  had  been  in  former  Reigns;  as  for  Inftance,  upon  an  Information  againft  Sir  Saw. 
Bernardifton,  for  Writing  only  a  merry  Letter  to  a  Friend  he  was  fined  ioooo/.  and  fo  was  an- 
other for  drinking  to  the  pious  Memory  of  Stephen  Colledge  ;  and  there  are  other  Hardfhips  in  In- 
formations; for  if  the  Defendant  come  into  Court  upon  his  Recognifance,  he  muft  plead  injian- 
ter,  and  if  he  is  acquitted,  he  fhall  have  no  Cofts  againft  the  King;  to  which  it  was  anfwered, 
that  there  are  Precedents  of  Informations  as  antient  as  Indictments ;  that  the  Crhne  of  Empfon  and 
Dudley  was  for  compounding  and  not  for  exhibiting  Informations;  that  the  Statute  for  enabling 
Juftices  of  Peace  to  take  Informations,  except  for  Life  or  Limb,  implies,  that  they  did  lie  in  other 
Cafes;  that  the  Reafon  why  the  Court  of  Star-Chamber  was  taken  away,  was,  becaufe  there  was 
nothing  puniihable  there,  but  what  might  be  done  in  the  King's  Court  at  Common  Law  ;  true 
jt  is,  that  an  Information  was  exhibited  againft  the  Lord  HoUis  and  others,  for  Aflaulung  the 
Speaker  in  his  Chair,  and  for  ipeaking  feditious  Words  i.i  the  Houfe  of  Commons;  and  that  "there 
was  a  Judgment  againft  him,  which  was  reverfed,  not  becaufe  the  Profecution  was  upon  an  In- 
formation, but  becaufe  B.  R.  had  intermedled  in  Parliamentary  Affairs;  there  were  many  Infor- 
mations in  B.  R  in  the  Lord  Chief  Juftice  Hole's  Time,  who  never  complained  that  they  were 
illegal,  but  of  the  Abufe  of  them;  'tis  true,  the  old  Statutes  do  enaft,  that  Proceedings  fhall  be 
by  Preferment  or  Indictment ;  but  an  Information  by  the  Attorney  General  is  no  more  than  a 
Prefentment ;  adjudged,  that  Informations  were  at  Common  Law,  and  that  a  Crime  committed  at 
Turk  cannot  be  punifhed  in  B.  R.  by  Indictment,  becaufe  it  cannot  be  removed  out  of  the 
proper  County,  therefore  it  muft  be  punifhable  here  by  Information.  5  Mod.  455?.  Mr.  Prynnh 
Cafe. 

8.  Information  againft  the  Defendant  for  refufing  to  take  upon  him  the  Office  of  Sheriff  of  4  Mod. 
Norwich:  The  Defendant  pleaded  the  Statute  13  Car.  2.  cap.  1.   that  he  had  not  qualified   him-  269. 
felf  by  Taking  the  Sacrament,  according  to  the  Ufage  of  the  Church  of  England,  within  a  Year 

after  his  Election;  the  Attorney  General  replied,  that  he  ought  to  have  done  it  by  Law;  the  De- 
fendant rejoined,  and  fet  forth  the  Act  of  Toleration,  and  that  he  was  a  Proteftant  DifTer.ter  and 
exempted  by  that  Statute ;  and  upon  Demurrer  to  this  Rejoinder,  it  was  adjudged,  that  this  was 
a  Departure  from  the  Plea,  for  it  fhould  have  been  pleaded  at  firft;  that  B.  R.  cannot  take  No- 
tice of  the  Toleration-Ad,  unlefs  pleaded,  becaufe  'tis  a  private  Statute ;  that  by  the  Statutes  of 
Ed.  6.  and  Q^Eliz,.  all  Perfons  are  bound  to  obferve  the  Difcipline  of  the  Church  which  hath 
been  eftabliflied  Time  out  of  Mind  ;  and  that  the  Law  took  no  Notice  of  Diflenters  till  this  Act 
of  Toleration  ;  befides,  it  doth  not  extend  to  all  Diflenters,  but  only  to  fuch  as  take  and  fubferibe 
the  Declaration  at  Quarter- Seffions;  that  the  Defign  of  the  Statute  13  Car.  2.  was  not  to  exempt 
a  Man  from  ferving  in  an  Office  to  which  he  was  obliged  before,  but  to  qualify  him  to  execute  it ; 
that  the  King  hath  an  Intereft  in  every  Subject,  and  a  Right  to  his  Service,  and  he  cannot  be 
exempt  from  the  Office  of  a  Sheriff,  but  by  Aft  of  Parliament  or  Letters  Patents;  and  laftly,  no  .  ps5ir 
Man  fhall  take  Advantage  of  his  own  *  Difability,  where  'tis  in  his  Power  to  remove  it.  1  Salk.  Read'j 
King  verfus  Larwood.    See  Moor  n  1.    9  Rep.  46.    Sav.  43.    iVent.z^j.  Ca/e. 

9.  Motion  to  file  an  Information  in  the  Nature  of  a  Qito  Warranto,  againft  the  Mayor  and  Al- 
dermen of  Hertford,  to  fhew  by  what  Authority  they  admitted  Foreigners  to  be  Freemen  of  their 
Corporation,  which  was  an  Encroachment  upon  the  Freemen ;  this  being  a  Queftion  of  Right, 
and  no  other  Way  to  try  it,  an  Information  was  granted,  in  which  the  firft  Procefs  is  a  Subpoena 
and  then  a  Diflringas ;  and  Procefs  being  moved  accordingly,  the  Court  was  moved  to  fet  it  afides 
becaufe  no  Recogntfance  was  given,  (viz,.)  By  the  Statute  4^5  WiU.^.  cap.  1%.  'tis  enacted, 
that  the  Clerk  of  the  Crown-Office  fhall  not,  without  exprefs  Order  in  open  Court,  receive  or  file 
any  Information  for  Trefpajfes,  Batteries,  and  other  Mifdemefinbrs,  or  ijjue  any  Procefs  thereon, 
btfore  he  JhaH  have  taken  a  Recognifance  from  the  Informer,  in  the  Penalty  of  10  1.  to  the  Perfcn 
profecuted,  with  the  Place  of  his  Abode,  'Title,  or  Profejfion,  to  profecute  with  EffeEl,  c%:e.  now  it 
was  infifted,  that  by  Trefpajfes,  Batteries  and  other  Mijdemeanors,  the  Statute  did  intend  frivolous 
Wrangling  about  Matters  of  an  inferior  Nature,  and  not  Informations  to  try  a  Right;  but  adjudged, 
that  the  Ufurpation  to  admit  Foreigners  was  a  Mifdemeanor,  and  the  Information  might  be  as 
vexatious  as  in  Trefpaffes  or  Batteries;  that  this  is  a  remedial  Law,  and  fhall  be  conftrued  ac* 
cordingly  ;  fo  the  Procefs  was  fet  afide,  but  the  Information  flood.  1  Salk.  376.  The  King  verfus 
Mayor  oj  Hertford. 
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(A) 
fl)f  common  %ntoimcv$, 

I.  "W"  ▼"    NEFETT  exhibited  an    Information   againfl  the  London  Butchers,  upon  a  Penal 

\/  Statute,    and  at    the  Trial  the  Verdict  was  found  againfl  him;    whereupon  the 

H^k  Defendants  feverally  moved  for  their  Cods;   upon  the  Statute  18  Eliz..  cap.  5.  it 

M.  ^^      was  infilled  for  him,  that  the  Aft  was  made  againfl  common  Informers,  which  he 

was  not,  becaufe  this  was  the  firfl  Information  that  ever  he  was  concerned  in,  and  the  Statute  was 

made  to  redrefs  Diforders  in  common  Informers,  as  appears  by  the  Preamble:    Sed  per  Curiam, 

tho'  the  Preamble  mentions  common  Informers,  yet  the  Body  of  the  Aft  is  againfl  every  Informer 

upon  a  Penal  Law;    and  where  any  Statute  gives  an  Aftion  to  him  who  will  fue  the  Perfon,  in 

fuch  Cafe  Suing  fhall  be  reputed  a  common  Informer;  but  where  a  Moiety,  or  any  Part  is  given 

to  the  Party  grieved,  he  fhall  not  be  taken  to  be  a  common  Informer ;    and  in  this  Cafe  Knevett 

paid  Cofis.     1  And.  116.  Knevett  %  Cafe. 

2.  Information  upon  the  Statute  21  H.  8.  cap.  13.  againfl  two  Parfons,  (viz,.)  againfl  one  for 
Non-refidence,  end  againfl  the  other  for  Taking  a  Farm;  one  of  them  pleaded  Sicknefs,  and  that 
by  Advice  of  Phylicians  he  removed  into  a  better  Air;  the  other  pleaded,  that  he  took  the  Farm 
for  the  Maintenance  of  himfe'f  and  Family;  thefe  were  both  good  Picas,  and  the  Informer  not 
Proceeding,  but  having  brought  this  Information  only  for  Vexation,  and  to  make  the  Defendants 
compound  with  him,  they  exhibited  another  Information  againfl  him  upon  the  Statute  18  Eliz,. 
cap.  5.  and  moved  the  Court,  that  becaufe  the  Informer  was  a  mean  Perfon,  he  might  give  Bail 
to  anfwerthe  Cofis,  but  it  was  denied.     2  Bulft.  18.  Martin's  Cafe. 


jttttttentjo. 


(A) 

I.  ^^"■"■"'>mASE,  &c.  for  fhndering  the  Plaintiff's  Title,  in  which  he  declared,  that  he  was  fei- 
fed  of  the  Manor  of  Upton  Grey,  and  that  the  Defendant  faid,  he  (the  Plaintiff)  had 
no  Title  to  Upton,  innuendo  Upton  Grey  ;  after  a  Verdift  for  the  Plaintiff,  it  was  ob- 
jected, that  Words  fpoken  of  Upton  generally,  can  never  be  intended  to  be  fpoken 
of  Upton  Grey,  and  cannot  be  helped  by  the  Innuendo ;  but  adjudged,  that  it  fhall  explain  what 
Upton  was  meant.     Cro.  Eliz..  419.  Marein  verfus  Maynard. 

2.  The  Plaintiff  declared,  that  he  was  produced  as  a  Witnefs  in  fuch  a  Caufe,  and  that  the  De- 
fendant faid,  that  he  was  difproved  at  the  Affifes,  by  the  Oath  of  Mr.  K.  Innuendo,  that  he  was 
difproved  in  his  Oath  taken  at  the  Affifes ;  Judgment  for  the  Defendant,  becaufe  the  Innuendo 
will  not  fupply  fuch  a  Suggeftion.     Moor  407.  Brown  verfus  Brincklej. 


c 
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3fmts  ant>  Jnn  Keepers. 

(A) 

I.  T"^  Y  the  Statute  4  &  5  Will.    3.  cap.  13.  Par.  18.  'tis  enafted,  that  Conftables,  Tythi'ng-  jMddi< 
^       »*?«,   &c.    /zh^   o*Z>?r    CA/e/  Magiftrates,  may    quarter  and  billet  Officers    and  Sol-  4Z<* 
I  ^^     dim  t»  /«bj,  Livery  Stables,   Ale-Houfes,  Vitlualing-Houfes,    Houfe  s  filing   Bran- 
jL^J      dy,  Strong-Waters,  Cyder  and  Metheglin   by    Retail,   to  be  drunk  in  their    Houfesy 
tut  in  no  private  Houfes.  An  Aftion  of  Trefpafs  was  brought  againft.  the  Defendant,  being  a  Con- 
ftable,  for  quartering  a  Dragoon   upon  the  Plaintiff ;  and  upon  Not  guilty  pleaded,  a  Special  Ver- 
dict was  found,  that  the  Plaintiff  kept  a  Houfe  at  Epfom,  and  let  Lodgings   to  fuch  Perfons  who 
came  thither  for  the  Air  and  drinking  the  Waters ;  that  he  dreffed  Meat  for  his  Lodgers  at  4  d. 
the  Joint,  and  fold  them  fmall  Beer  at  2  d.  per  Mugg,  and  alfo  found  them  Stable-room  and  Hay 
for  their  Horfes,  at  fuch  a  Rate ;  and  that  the  Defendant  being  a  Conftable  quartered  a  Dragoon 
on  him  ;  the  Queftion  was,  Whether  this  was  an  Inn,  or  not ;  thofe  who  argued  for  the  Defen- 
dant, infifted,  that  it  being  a  Common  and  Publick  Houfe,  kept  for  Gain,   'tis  within  the  equi- 
table Conftruftion  of  the  Aft;  but  adjudged,   that  it  was  not,  becaufe  to  quarter  Soldiers  upon  a 
Man  againft.  his  Will,  is  contrary  to  the  Petition  of  Right,    3  Car.  1.   and  therefore  this  Statute 
(hall  not  be  extended  to  Equi  y  ;  'tis  not  within  the  Words  of  the  Statute,   for  'tis  not  an  Inn, 
becaufe  there  Men  are  entertained  at  Accefs,  but  here  upon  a  Contract ;  and  an  Inn-keeper  is  in- 
dictable if  he  refufe  a   Guejl,  but   the  Plaintiff  is  not,  if  he  refufe   a  Lodger  ;  'tis  not  a   Livery  Palm. 
Stable,  for  there  is  Accomodation  for  Horfes  only,    but  here  for  Horfe  and  the  Owner;  'tis  not  an  367>  374- 
Ale-houle,  for  they  fell  to  all  publickly,  &c.     1  Salk.  389.  Parkhurfl  verfus  Fofier. 

2.  Replevin  for  a  Horfe  ;  the  Defendant  avowed,  and  juftified  the  Taking,  for  that  he  kept  an 
Inn,  and  the  Plaintiff  being  a  Traveller,    left  his  Horfe   there,  and  it   was  kept  fo  long,   till  the 
Keeping  came  to  fo  much,  and  that  he  detained  the   Horfe  till  Payment,   &c.  and  upon  Demur- 
rer to  this  Plea,   it  was  adjudged,  that  fince  Inn-keepers  are  bound  to  receive  Guefts,   they  might  Moor 
detain  their  Goods  till   Payment;    that  the  Plaintiff  was  a    Gueft,   by  leaving  his  Horfe   there,471' 
tho'  he  never  came  himfelf,  (which  Holt  Chief  Juftice  doubted)  becaufe  the  Horfe  muft  be  fed, ^°| 
by  which  the  Inn-keeper  hath  Gain ;  but  if  it  had  been  a  Trunk,  it  had  been  otherwife.     1  Salk.  aCro. 
388.  Torke  verfus  Grindftone  188. 

Noy  46. 
Latch  126. 


Juqueft  of  Office, 

(A) 

N  H  who  was  feifed  of  an  Advowfon  in  Grofs,  which  he  held  in  Chief  of  the 
Crown,  aliened  the  fame  by  Fine,  without  Licenfe  of  the  Queen,  the  Church  be- 
came void,  and  the  Conufee  prefented  ;  the  Queen,  without  any  Office  found, 
brought  a  Qjiare  Impedit  againft  the  Bifliop  of  London  and  the  Prefentee;  adjudged, 
that  this  Alienation  being  by  Matter  of  Kecord,  a  Scire  facias  will  lie  before  Office  found;  but 
if  it  had  been  by  Deed  only,  without  a  Fine,  then  without  Office  found  of  the  Alienation,  the 
Queen  could  not  be  entitled  to  the  Prefentation,  becaufe  an  Alienation  by  Deed  is  only  Matter 
in  fait,  upon  which  a  Scire  facias  will  not  lie.  Tr.n.  30  Eliz,.  'The  Qticen  verfus  Bijhop  of  Lon- 
don and  Scott.  3  Leon.  195. 

2.  Covenant  to  ftand  feifed  to  Ufes  ;  Provifo,  that  if  the  Covenantor  by  himfelf,  or  any  o- 
thcr,  during  his  natural  Life,  tender  a  Gold  Ring  to  the  Covenantee,  to  the  Intent  to  make  the 
Ufes  void,  that  then  they  fhall  be  void  ;  the  Covenantor  was  afterwards  attainted  of  Treafon, 
and  outlawed  upon  it ;  the  Queen  mad^:  a  Leafe  of  the  Lands  for  forty  Years,  the  Attainder  was 
confirmed  by  Aft  of  Parliament,  and  enafted,  that  the  fame  fhall  not  extend  to  make  any  Leale 
void  made  by  the  Queen  after  the  Treafon  ;  the  Queen  reciting  the  Provifo,  and  the  Benenc 
thereof  given  to  her  by  the  Statute,  authorifed  W.R.10  make  the  Tender,  &c.  who  did  accord- 
ing to  the  Provifo,  and  the  Covenantor  refufed  to  accept  the  Ring  ;  this  being  certified  into  the 
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Exchequer,  it  was  adjudged,  that  the  Tender  and  Certificate  was  good  without  Office  found,  and 
if  the  Party  is  grieved  thereby,  he  may  traverfe  it  ;  for  the  Inqueft  of  Office  is  only  a  Recoid 
to  fatisfy  the  Queen  of  her  Title.     7  Rep.  Engiefield's  Cafe.     Tender.  (A)  10.  S.  C. 

3.  The  King  m.ide  a  Leafe  for  Years,  rendring  Rent  ;  provided,  that  if  it  be  behind,  and  not 
paid  on  the  Days  on  which  'tis  limited  to  be  paid,  that  the  Leafe  fhall  ceafe;  adjudged,  that 
upon  Default  of  Payment  this  Leafe  is  determined  without  any  Office  found.  Trin.  36  Eliz. 
Poph.  53.  Finch  verfus  Rofely. 

4.  Adjudged,  that  where  an  Office  is  found  againft  the  King,  and  a  Melius  Inquirendum  is  a- 
warded,  and  upon  that  Melius,  &c.  'tis  found  for  the  King,  tho'  the  Writ  may  be  void  for  Re- 
pugnancy, or  otherwife,  yet  a  new  Melius  Inquirendum  fliall  be  awarded  ;  but  if  upon  the  firft 
Melius  it  had  been  found  againft  the  King,  in  fuch  Cafe  he  could  not  have  a  New  Melius,  &c. 
for  then  there  would  be  no  End  of  fuch  Writs  ;  and  if  an  Office  be  found  for  the  King,  the  Par- 
ty grieved  may  traverfe  it,  and  if  the  Traverfe  is  found  againft  him,  there  is  an  End  of  that  Caufe, 
and  if  found  for  him,  it  fliall  conclude  the  King;  but  after  Office  found  againft  the  King,  no  Me- 
lius Inquirendum  fhall  be  awarded,  without  View  of  fome  Record,  or  other  pregnant  Matter  in 
his  Behalf;  and  this  is  for  avoiding  the  Vexation  of  the  Subject.  8  Rep.  169.  Pans  Sioughton's 
Cafe.     8  Jac.  Lea  26.   Gardner's  Cafe.  S.  P. 

5.  It  was  found  by  Inquilition,  that  Rufhton  was  poffefTed  of  Lands  for  a  Term  quorundum 
Annorum;  this  was  held  void  for  the  Incertainty,  and  that  the  particular  Term  it  felf  ought  to  be 
found.     2  Leon.  147.  Rujhton's  Cafe. 

6.  An  Office  was  found  by  Virtue  of  a  Mandamus  before  the  Efcheator  of  L.  in  the  County 
of  C.  after  the  Death  of  W.  R.  that  he  died  feifed  of  certain  Wood-hnds,  fed  de  quo  vel  de  qui- 
bus,  vel  per  qua  Jervitia,  &c.  ignorant  ;  afterwards  a  Melius  Inquirendum  was  awarded,  reci- 
ting the  Time  and  Place  where  the  former  Inqueft  was  taken,  and  the  Ignoramus  of  the  Tenure, 
but  omitted  to  fay  coram  Efcbeatore,  and  then  the  Writ  proceeded,  that  the  Lands,  or  fome  of 
them,  were  held  by  Kingbts  Service  or  Chief,  or  otherwife :  Ideo  tibi  pracipimus  to  inquire, 
whether  the  faid  Lands,  or  any  of  them,  be  fo  holden,  &c.  It  was  objected  againft  this  Writ,  that 
it  was  naught,  becaufe  coram  Efcheatore  was  left  out,  and  becaufe  where  there  was  an  Ignoramus 
oflthe  Tenurein  the  former  Inqueft;  it  ought  to  be  left  at  Large  in  the  Me  It us  Inquirendum,  and 
not  be  reftrained  to  the  King's  Tenure  ;  as  to  the  firft  Objection,  it  was  held,  the  Writ  was 
good,  tho'  coram  Efcheatore  was  omitted  ;  for  it  recites  the  Mandamus,  virtute  cujus  the  Inqueft 
was  taken  at  fuch  t  Place,  which  muft  be  before  the  Efcheator  ;  but  it  was  held  to  be  ill  for  the 
Objection,  for  the  Tenure  ought  not  to  be  reftrained  in  the  Writ,  but  left  at  Large.  'Tun.  1a 
Jac.  Hob.  73.  Curtice's  Cafe. 

7.  Upon  the  like  Inquilition,  after  the  Death  of  Edward,  Earl  of  Rutland,  it  was  found,  that 
he  was  feifed  in  Fee  of  and  in  the  Reverjion  or  Remainder  of  the  Manor  of  Eckering,  (Pc.  and 
this  was  held  void,  becaufe  it  was  fo  incertain,  that  no  Man  could  tell  which  to  traverfe,  either  the 
Reverjion  or  Remainder.     Moor  72;.  Earl  of  Rutland's  Cafe. 

8.  Ihere  is  no  fuch  Nicety  required  in  an  Inquilition,  as  in  Pleading;  becaufe  an  Inquifition  is 
only  to  inform  the  Court,  how,  and  in  what  Manner  Procefs  fhall  iftue  for  the  King,  whofe  Title 
accrews  by  the  Attainder,  and  not  by  the  Inquifition  ;  and  yet  in  the  Cafes  both  of  the  King 
and  a  common  Perfon,  Inquifitions  have  been  held  void  for  the  Incertainty;  as  for  Inftance,  upon 
an  Inquilition  after  a  diem  clauftt  extremum,  it  was  found,  that  King  Ed.  2.  granted  the  Manor 
of  Skipton  in  Craven  to  the  Lord  Clifford,  and  the  Heirs  of  his  Body,  and  the  Reverfion  being 
in  the.  King,  the  Jury  found,  that  King  H.  6.  by  afufficient  Conveyance,  granted  it  to  another; 
it  was  objected,  that  this  Inquifition  was  void  for  the  Incertainty  ;  becaufe  neither  the  Quality 
of  the  Conveyance  was  found,  nor  the  Time  or  Place  where  it  was  made;  the  Court  doubted, 
whether  this  Objection  fhould  be  allowed  in  the  Cafe  of  the  King,  becaufe  it  would  be  mifchie- 
vous,  he  fhould  be  devefted  of  an  Inheritance  by  fuch  an  incertain  Office,  for  it  could  not  be  tra- 
veled ;  but  they  held  it  a  proper  Objection,  if  it  had  been  in  the  Cafe  of  a  Common  Perfon. 
Lane  39.  Earl   of  Cumberland !'s  Cafe. 

p.  Upon  the  like  Inquifition  ,  it  was  found,  that  one  Golfey  at  the  Time  of  his  Death  was 
feifed  in  Fee  of  a  Meffuage  and  Lands,  fituate  in  vel  prope  Dorchefler  ;  this  was  adjudged  void 
for  the  Incertainty,  and  not  to  be  helped  by  a  Melius  Inquirendum,  becaufe  the  Words  in  vel 
prope  are  fo  very  incertain,  that  neither  the  County  or  Town  can  be  intended  out  of  which  the 
Vifne  fhould  come,  if  the  Fact  fhould  be  traverfed.     Ley   24. 

10.  Upon  the  like  Inquifition,  it  was  found,  that  one  Barber  died  feifed  in  Fee  de  duobus 
meffuagiis  five  Tenementis  in  W.  and  of  forty  Acres  of  Meadow,  in  the  Tenure  of  R.C.  but  did 
not  fay,  in  what  Parijh,  Town  or  County,  for  which  Reafon,  and  alfo  becaufe  of  the  Word  Tene- 
mentum,  which  is  nomen  colletlivum,  this  was  held  void  for  Incertainty.  Ley  4;.  Barber's  Cafe. 
1 3  Rep.  S.  C. 

11.  Upon  the  like  Inquilition,  it  was  found,  that  Ifabell  Fortefcue  had  no  Lands  but  thofe  in 
a  Schedule  to  the  Inquifition  annexed,  in  which  Schedule  feveral  Lands  were  named  ;  but  that 
the  Jury  did  not  find,  that  Jhe  died  feifed  of  them;  and  this  was  held  void  for  the  Incertainty. 
Lane  91.  IJabel  Fortefcue 's  Cafe. 

12.  In  the  fame  Book  it  was  found  by  Inquifition,  that  Sir  Thomas  Grejham  was  feifed  of  di- 
yerfe  Mefluages  in  London  ;  and  upon  Demurrer,  this  was  held  void;  becaufe  the  Word  Diverfe' 
is  fo  general,  that  it  cannot  particularly  be  anfwered.    Lane  100. 

3  13.  In- 
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13.  Inquifition  taken  upon  an    Outlary  found,  that   the  Perfon  outlawed    was  feifed    in    Fee 
of  a    MefTuage,    and    of  feveral    Pieces    and  Parcels    of  Lands    in    H.    in    the    Ouupation  of 
'T.H.  and   found   the  Value,  and  that  he   was    alfo    feifed  in    Fee    of  two  Marjbes  in  S.  by  par- 
ticular Names,  and  their  Value,  and   in  whofe  Occupation  :  Corey  and  others  appeared  as  Ter- 
tenants,  and  demurred  ;  and  it  was  objected,  that  this   Inquifition  was  incertain,  becaufe 'tis  not 
found  how  much  of  thefe  Pieces    was  Arable,  and   how  much   Failure  ;  as  in    Replevin  p>o  cen- 
tum ovibus,   vervecibus  &  matricibus,  without  fhewing  how  many  of  ea>:h,  is  naught ;  and  an  In- 
quifition ought  to  be  as  *  certain  as  a  Declaration  or  Indictment.    Then  as  to  the  Marjhes,  'tis  *  5  Rep. 
not  found   bow  many    Acres  ;   neither  is   there  any    Tertenant    foui'd  ;  for  'tis  orly  in  the  Occu-  no.  B. 
pation   of  fuch  ;  but    adjudged  well,  becaufe  the  feveral   Va'ues    are    found  ;  it  had  been  other-  P'ow- 
wife,  if  the  Value  of  the   Whole   had   been  entirely   found,  and  that  the  finding  an  Occupier  is  Com,2,°4" 
a  good  Tertenant.     Hiirdt.  59.  Protetlor  verfus  Corey. 

14.  Inquifition  taken  upon  an  Outlary  of  one  Wytbens  in  Debt,  at  the  Suit  of  of  IVm.  Grove; 
the  Jury  found,  that  at  the  Time  of  the  Outlary  and  Inquifition,  IVythens  was  feifed  in  Fee  of  a 
Meifuage,  with  the  Appmtenances,  in  Grove,  in  the  I-arifh  of  Wantage,  and  of  five  Acres  of  arable 
Land,  twenty  Acres  of  Meadow,  &c  in  Grove  aforefaid,  now  or  late  in  the  Occupation  of  Edw. 
Dawfon,  of  the  clear  yearly  Value  of  30  /.  (Tc.  about  two  Years  after  Richard  Buckridge  came  in 
as  Tertenant  of  a  MefTuage,  &c.  and  of  a  Parcel  of  Ground  ca;led  Bull-Acre,  and  of  a  Clol'e  called 
But-clofe,  and  of  a  Cottage  or  Tenement  adjoining  to  But-clofe,  containing  an  Acre  and  half,  Part 
of  the  Premijfes,  and  pleads,  that  IVythens  was  indebted  to  him  in  600  /.  for  which  he  brought  an 
Action,  and  had  Judgment  by  Default  in  C.  B.  at  tVeflminfter  in  the  County  of  Middlefex ;  upon 
which  he  brought  an  Elegit,  and  the  Sheriff  returned  an  Inqnilition  by  him  taken  at  Aldington, 
and  delivered  him  a  Moiety  of  a  MefTuage,  and  of  Bull-acre,  &c.  to  the  Value  of  10/.  and  a- 
vers  the  Land  which  he  fet  forth  in  his  Plea,  to  be  Parcel  of  the  Lands  fet  forth  in  the  Inquifition, 
and  prays,  that  the  Protector's  Hands  may  be  amoved  ;  to  this  Plea  the  Attorney  General  de- 
murred, and  Buckridge  joined  in  Demurrer ;  it  was  objected,  that  the  Plea  was  ill,  b;caufe  the 
Defendant  had  not  fhewed  the  Quantity  or  Quality  of  the  Lands,  but  had  only  defcribed  them 
by  particular  Names  ;  but  adjudged,  that  was  a  fufficient  Certainty,  becaufe  it  appeared  to  the 
Court,  that  the  Lands  in  the  Inquifition  and  in  the  Mea,  are  one  and  the  fame ;  'tis  true,  an  E- 
jectment  de  uno  mejjuagio  Jive  tenemento,  is  ill  ;  but  this  Plea  de  uno  Cott agio  Jive  tenemcnto  is  not 
fo,  becaufe  the  Defendant  avers  it  to  be  Paicel  of  the  Premises,  &c.  then  it  was  objected  againft 
the  Plea,  that  it  doth  not  appear  but  that  the  Defendant  might  be  fatisfied  of  his  Debt  by  Per- 
ception of  the  Profits  j  for  which  Reafon  he  ought  to  aver,  that  he  was  not  fatsified  ;  but  ad- 
judged, that  there  needs  no  fuch  Averment,  becaufe  it  appears  on  Record,  that  the  Extent  was 
on  the  1  2th  of  October  1652,  for  602  /  Debt  and  Cofts ;  and  that  the  Lands  extended  were 
of  the  yearly  Value  of  10  /.  and  that  they  had  been  in  Extent  but  two  Years  at  the  Time  of 
the  Plea  pleaded,  which  was  in  Michaelmas-Term  16545  fo  that  it  was  impoffible  for  the  Debt 
to  be  fatisfied  by  the  Perception  of  the  yearly  Profits.  Hardr.  75.  Attorney  General  verfus 
Buckridge. 

1 5.  Inquifition  upon  an  Outlary  found,  that  the  Perfon  outlawed  was  feifed  in  Fee  de  fex  clau- 
Jis  prati  &  paftura  ;  it  was  objected,  that  it  was  void  for  Incertainty  ;  but  adjudged,  that  this  is 
not  an  Office  of  Entituling,  but  of  Information  ;  and  therefore  a  precife  Certainty  is  not  requi- 
red in  it.     Hardr.  191.  IVilford  verfus  Graves. 

16.  Inquifition  taken  upon  an  Attainder  in  Treafon,  by  which  it  was  found,  that  the  Per- 
fon attainted  was  feifed  of  Lands  infra  manerium,  Villam  five  parochiam  de  Catterick  ;  this  was 
faid  to  be  void  for  the  Incertainty.     2  Lutw.  996.  The  King  verfus  Hungerford. 

17.  Manlove  the  Warden  of  the  Fleet  fuffered  many  voluntary  Efcapes,  which  being  found  by 
Inquifition,  the  King  granted  the  Office  to  Layton  ;  but  the  Lord  Chancellor  refufed  to  feal  the 
Grant,  becaufe  in  his  Opinion  it  ought  to  be  quafhed  ;  for  there  are  two  Sorts  of  Inquifitions, 
one  to  inform  the  King,  the  other  to  vefl:  an  Intereft  in  him  ;  the  one  need  not  be  certain,  but 
the  other  mud  ;  now  in  this  Inquifition  'tis  not  found  what  E(late  Manlove  had  in  this  Office ; 
which  Defect  cannot  be  fupplied  by  a  Melius  Inquirendum  ;  'tis  true,  where  an  Inquifition  finds 
fome  Parts  well,  and  nothing  as  to  others,  that  may  be  fupplied  by  a  Melius  Inquirendum ;  but 
not  where  there  is  any  Defect  in  the  Points  which  are  found.  2   Salk.  465?.  Layton  verfus  Manlove. 


gjuqirifittom   See  Cojouer  ana  tfelo  oe  re. 
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'     Enrollment 

See  Bargain  and  Sale.  (A)  pertotum. 
(A) 

*^fc  Argain  and  Sale  of  Lands  in  Exchange  was  made  by  the  Duke  of  Somerfet  to 
King  Ed.  6.  the  Deed  was  brought  into  the  Court  of  Augmentations,  and  there 
put  inco  a  Cheft,  but  not  enrolled;  afterwards,  Anno  10  Eliz.  it  was  moved, 
whether  it  could  not  be  then  enrolled,  and  thereby  the  Lands  veft  in  the  Queen  as 
Heir  or  Purchafer  ;  adjudged,  that  it  could  not  veft  any  Intereft  in  the  Queen  •  but  about  forty  Years 
afterwards  this  was  denied  to  be  Law;  it  was  in  Ejectment  for  a  Farm  in  C.  The  Cafe  upon 
the  Evidence  was,  that  IV.  R-  was  feifed  in  Fee,  and  about  29  H  8.  this  Land  was  fuppofed  to  be 
conveyed  to  him  in  Fee,  for  the  Inlargement  of  the  Honour  of  Hampton;  but  there  was  no 
Deed,  or  any  Matter  of  Record,  to  prove  this  Conveyance;  but  it  was  proved,  that  the  King 
enjoyed  it  as  long  as  he  lived,  ard  that  it  had  been  likewife  enjoyed  under  feveral  Leafes  made  by 
Ed-  6.  and  Queen  Eliz-.  and  that  fhe  granted  it  to  the  Earl  of  Lincoln,  Anno  16  of  her  Reign, 
and  that  the  Earl  enjoyed  it  under  that  Title  for  a  long  Time;  it  was  proved,  that  W.  R. 
brought  the  Deed  by  which  he  conveyed  it  to  H.  8.  into  the  Court  of  Augmentations,  but  it 
could  not  be  found,  neither  was  it  enrolled;  yet  this  was  adjudged  a  fufficient  Record  to  entitle 
the  King.     Hill.  19  Eliz.  Dyer  355.     Pafch.  15  Jac.  Hmt.  1.  Combs  verfus  Inwood. 

2.  'Tenant  in  Fee-fimple  entered  into  a  Recognifance  of  200  /.  and  then  bargained  and  fold  all 
a  And.  his  Lands  ;  the  Recognifance  was  forfeited,  and  then  the  Conufee  brought  a  Scire  facias  againft 
160.          the  Bargainee,  and  had  Judgment  to  have  Execution  ;  afterwards  the  Deed  was  enrolled  ;  adjudged, 

that  the  Bargainee  was  not  a  fufEcient  Tenant  againft  whom  the  Scire  facias  was  brought,  be- 
caufe  he  had  nothing  in  the  Land  till  the  Inrollment.  Owen  69.  Mallory  verfus  Jennings. 
Owen  149.  Hob.  184.  Dimmock's  Cafe,  contra  2  Cro.  408.  S.  C.  Owen  149.  S.C.  See  Cro. 
Car.  217. 

3.  Bargain  and  Sale  of  Lands,  and  before  the  Deed  was  enrolled,  the  Bargainor  made  Livery  and 
Seifinto  the  Bargainee,  and  afterwards  the  Deed  was  enrolled  ;  adjudged,  that  the  Livery  prevents 
the  Operation  of  the  Enrollment ;  for  'tis  the  more  worthy  Ceremony  in  the  Law  to  pafs  Eftates, 
and  therefore  fhall  be  preferred.     1  Leon.  5.  Stonely  verfus  Bracebridge. 

t  And.        r  ^.,  A  Recognifance  was  acknowledged  before  a  Mafter  in  Chancery,  and  the  Cognifee  died  be- 
21L*  n  8    ^ore   lt  was  enro"e^  5  adjudged,  that    his  Executors   may  enroll  it.     Godbolt  141.  Halon's  Cafe. 
184.  S.  C       5>  Bargain  and  Sale  of  Land  by  Deed    dated    11   June,  on  the  very  next  Day  Common  was 
granted  to  the  Bargainee  for  all  commonable  Cattle  ;  the  Deed  was  enrolled  three  Days  after- 
wards ;  this  was  adjudged  a  good  Grant  of  the  Common,  and  that  the  Inrollment  fhall  have  Re- 
lation to  it.     Godb.  270.  Ludlow  verfus  Stacie. 

6.  Tenant  for  Life,  Remainder  to  his  Sifter  for  Life,  of  two  Parts,  Remainder  to  her  in  Tail 
Hctl.  82.   of  a  Third  Part,  Remainder  over  ;  fhe  by  Deed  bargained  and  fold  all  her  Part,  &c.  to  her  Bro- 
ther ;  in  this  Cafe,  amongft  other  Things,  it  was  adjudged,  that  where  the  Bargainee,  after  the 
Sealing  and  Delivery  of  the  Deed,  and  before  the  Inrollment,  makes  a  Leafe  of  the  Lands,  and 
„  *  *  afterwards  the  Deed  is  enrolled  within  the  fix  Months,  yet  the  Leafe  is  void,  and  the  Relation 

Vent.1      °f  tne  Inrollment  fhall  not  make  it  good.     Cro.  Car.  no.  Ifeham  verfus  Morris. 
160.'  7-  A  Deed  may  be  enrolled  befotte  the  Juftices  of  the  Peace  of  the  County,  &c.   Some  Coun«- 

T.   Jones  ties,  as  particularly  Torkjhire,  is  divided  into  feveral  Ridings,  and  the  Juftices  of  Peace  aft  diftinft- 
J9^  ]y  in  their  refpeftive  Ridings ;  yet  if  a  Deed   be  enrolled  before  the  Juftices  of  the  Weft  or  Eaft- 

Riding,  'tis  fufEcient,  if  the   Lands  lie  in  that  Riding  where  the  Deed  was  acknowledged.     Hob. 
128.  ferkin  verfus  Perkin. 

8.  Bargain  and  Sale  of  Lands  by  Deed  dated  27  February,  &c.  the  Bargainee  by  another  Deed, 
dated  the  very  next  Day,  reciting  the  firft  Deed  made  to  him,  bargained  and  fold  the  fame  Lands 
to  B.  G.  in  Fee ;  afterwards  5  May,  the  firft  Deed  was  enrolled  ;  and  after  that,  (viz,.)  6  Auguft, 
the  fecond  Deed  was  enrolled  :  Anderjon,  Ch.  Juft.  and  another  Judge,  held,  that  the  Lands  did 
not  pafs  by  this  fecond  Deed,  becaufe  'tis  againft  a  Rule  in  Law,  for  a  Man  to  convey  what  he 
hath  not  ;  and  here  the  Bargainee  had  nothing  in  the  Land  till  the  Deed  was  enrolled,  and  there- 
fore could  pafs  nothing  ;  but  the  other  three  Judges  held,  that  the  Land  was  well  conveyed  ;  for 
when  the  firft  Deed  was  enrolled,  it  being  between  Privies,  it  fhall  have  Relation  to  the  Sealing 
and  Delivery  of  the   Deed.     2  Cro.  52.  Bellingham  verfus  A I  fop. 

9.  In  Debt,  &c.  the  Plaintiff  declared,  that  W.  R.  was  feifed,  and  by  Indenture  bargained  and 
Y  ,       ,     fold  the  Lands  in  Fee  ;  which  faid  Indenture  was  afterwards  within  fix  Months,    &c.  enrolled  in 

r  due  Form,  according  to  the  Form  of  the  Statute  ;  and  upon  a  Demurrer  to  this  Declaration,  it 
was  adjudged  ill  ;  becaufe  the  Plaintiff  did  not  fbew  in  what  Court  it  was  enrolled,  that  the  Court 
may  know,  whether  it  was  duiy  enrolled,  and  that  the  Party  againft  whom  'tis  pleaded  might 
know  in  what  Place  to  fearch  for  it.     Mich.  9  Jac.  i  Cro.  zpi.pParley  verfus  Parley. 

1  10.  Te- 


Inftitution.  ion 


10.  Tenant  in  Fee-fimple  made  a  Leafe  for  Years>  and  afterwards  bargained  and  fold  the 
Lands  to  the  Leflee  and  his  Heirs,  but  in  this  Deed  there  were  not  thefe  Words  Give  and  Grant ; 
adjudged,  that  nothing  partes  by  this  Deed,  unlefs  it  was  inrolled,  for  then,  and  not  before,  the 
Freehold  partes.     Moor  34. 

11.  In  Ejectment,  the  Plaintiff"  gave  in  Evidence  a  Deed  of  Bargain  and  Sale  enrolled  in  Chan- 
cery, and  exemplified  under  the  Great  Seal,  and  at  the  Bottom  of  the  Exemplification  there  was  a 
Memorandum,  that  this  Deed  was  enrolled,  but  did  not  fay  when,  and  thereupon  the  Plaintiff 
gave  feveral  Circumftances  in  Evidence,  to  prove  that  it  was  enrolled  within  fix  Months  ■  but  the 
Counfel  for  the  Defendant  offered  to  demur  upon  this  Evidence,  for  that  the  Time  of  the  Enrol- 
ment is  made  Parcel  of  the  Record  by  the  Statute  27  H.  8.  and  therefore  ought  to  be  tiied  by 
the  Record,  and  not  by  any  other  Matter  given  in  Evidence  to  the  Jury;  for  if  the  Time  is 
omitted  out  of  the  Record,  tho'  in  Truth  the  Inrolment  was  within  fix  Months,  yet  the  Bargain 
and  Sale  is  void  :  Sed  per  Curiam-,  'tis  not  void,  and  that  before  the  Year  16  Eliz,.  at  which  the 
Office  of  Enrolment  wasfeftablifhed,  they  never  inferred  the  Time  of  the  Enrolment  in  the  Re- 
cord, but  that  it  was  ufual  fo  to  do  ever  fince.     2  Roll.  Rep.  119.  Worfley  verfus  Filesker. 

12.  A  Deed  may  be  enrolled  without  the  Examination  of  the  Party  himfelf,  for  'tis  fufficient  if 
Oath  is  made  of  the  Execution  of  the  Deed ;  if  the  Party  dies  before  'tis  enrolled,  yet  it  may  be  Godb. 
enrolled  afterwards;  if  Two  are  Parties,  and  the  Deed  is  acknowledged  by  one,  yet  the  other  is  470. 
bound.;  if  a  Man  lives  in  New  York,  and  would  pafs  Lands  in  England,  'tis  ufual  to  join  a  nomi-  3  Leon, 
nal  Perfon  with  him  in  the  Deed,  who  acknowledges  it  here,  and  it  binds.     1  Salk.  389.  "Tailor    ** 
verfus  Jones. 

13.  The  Rule  in  B.  R.  is,  that  all  Deeds  (hall  be  acknowledged  on  the  Plea-Side,  and  in  open 
Court.     1  Salk.  3  89.  Lady  Anderfons  Cafe. 


JttftttttttOtt. 


(A) 

t.  *W"Nftitution  is  the  Aft  of  the  Bifhop,  which  he  doth  by  thefe  Words,  (viz,.)  Inflituo  te  Re~ 
threm,  &c.  and  then  the  Clerk  hath  Beneficium,  and  may  celebrate  Divine  Service,   ad- 
I       minifter  the  Sacraments;  and  the  Church  is  full  againft  all  Perfons  but  the  King;  but  he 
M       is  not  complete  Parfon  till  Induction. 

2.  If  a  Clerk  is  inducted  to  one  Benefice  with  Cure,  &c.  of  the  yearly  Value  of  8  /.  and  ac- 
cepts of  another  of  the  like  Value,  and  is  inflituted  to  it,  and  afterwards  hath  a  Difpenfation,  and 
is  then  inducted,  this  Difpenfation,  tho'  before  the  Induction,  yet  coming  after  the  Inftitution,  is 
too  late,  becaufe  the  Church  was  then  full  againft  all  Perfons  but  the  King.  4  Rep.  79.  Digby% 
Cafe. 

3.  As  to  the  Spiritualty,  (viz,.)  Cur  a  Animarum,  the  Prefentee  is  compleat  Parfon  by  the  Infti- 
tution made  by  the  Bifhop.     4  Rep.  79.  in  Digbys  Cafe. 

4.  By  Inftitution  he  hath  jus  ad  Rem,  but  not  jus  in  Re,  and  therefore  if  he  doth  any  Act  to 
charge  the  Gleble  or  Tithes  before  Induction,  fuch  Act  is  void.  Dyer  221.  Plowd.  528.  Hare  ver- 
fus Bickley.  S.  P. 

5.  If  the  King  hath  a  Title  to  prefent  by  Lapfe,  and  his  Clerk  is  inftituted,  and  dies  before  he 
is  inducted,  he  may  prefent  again.  Giles's  Cafe  cited  in  Holt's  Cafe,  jo  Rep.  132.  Dyer  348.  in 
Wefton's  Cafe. 

6.  By  Inftitution  the  Church  is  full  as  to  the  Spiritualties,  (viz..)  to  celebrate  Divine  Service 
and  to  adminifter  the  Sacraments;  and 'tis  a  good  Plea  againft  a  common  Perfon,  but  not  againft: 
the  King.     33  H.6.  24.    4  Rep.  79,  in  Digbys  Cafe.  Popb.  133.  Morgan  and  Glover  verfus  Ronne. 

7.  The  King  was  Patron  of  a  Church,  but  one  who  had  no  Title  prefented  to  it  upon  the 
Death  of  the  Incumbent,  and  his  Clerk  was  admitted  and  inftituted;  afterwards  B.  B.  prefented 
to  it,  and  his  Clerk  was  likewife  admitted  and  inftituted,  then  R.  got  a  Prefentation  from  the 
King,  and  he  was  admitted  and  inftituted  ;  adjudged,  that  by  the  Inftitution  of  the  Clerk  who 
was  firft  prefented  by  him  who  had  no  Title,  the  Church  was  full  againft  all  Perfons  but  the 
King,  and  by  Confequence  the  Prefentation  of  the  Clerk  of  B.  B.  muft  be  void,  becaufe  of  the 
Super-Inftitution  of  the  Clerk,  tho'  his  Patron  had  no  Title.  Popb.  123.  Morgan  and  Glover  ver* 
fus  Ronne.  Hob.  301.  S.  C. 

8.  Sir  Timothy  Hutton  prefented  his  Clerk  to  the  Bifhop  of  Chefter,  who  refufed  him,  where- 
upon he  complained  to  the  Archbifhop  of  Tork,  who  fent  a  Monition  to  the  Bifhop  to  receive  the 
Clerk,  or  to  appear  before  him,  &c.  who  did  neither;  then  the  Archbifhop  inftituted  him  here 
in  London,  and  by  his  Warrant  the  Clerk  was  inducted;  afterwards  the  King  prefented,  and  his 
Prefentee  fued  in   the  Delegates,  fuppofing  the  Inftitution  by  the  Archbifhop  was  void,  and  by 

6  N  2  Cort- 


loiz  Intention. 


Confequence  the  Induftion,  for  that  the  Inftitution  was  made  in  London  to  a  Benefice  in  Chejhire; 
but  a  Prohibition  was  granted,  becaufe  the  Induftion  is  a  temporal  Ad  and  triable  at  Common 
Law,  and  not  to  be  avoided  but  by  a  Suit  in  ■a.Quare  lmpedit.  Hob.  15.  Sir  Timothy  Hutton'% 
Cafe.     Induftion.  (A)  2.  &  C. 


Jtttenttott 


Where  Conftru&ion  fhall  be  made  ac-  I  In  Wills,  as  to  the  Limitation  of  the  E- 
cording  to  the  Intention  of  the  Par-  J      ftate.  (B) 
ties,  and  where  not.  (A) 


(A) 

Wtyzxz  Conffructton  ©all  be  roaoe  accojoittg  to  tfje  intention  of  ti?e  $at* 
tte&  ano  toljere  not.   See  Ways.  (A)  3. 

I.  f  m    *<HE  Cognifor  having  an  Houfe  in  London,  acknowledged  a  Statute  to  the  Chamber- 
lain, and  afterwards  he  acknowledged  another  to  B.  G.   before  the  Recorder  and 
I  Mayor  of  the  Staple ;   and  the  laft  Conufee  having  taken  out  Execution,  the  Suc- 

|t  ceflbr  of  the  Chamberlain  likewife  fued  out  Execution  by  Elegit,  and  having  af- 

figned  their  feveral  Interefts  to  feveral  PerfonSi  an  Aftion  was  brought;  and  the  Jury  found,  that 
the  Cognifor  entered  into  the  laft  Statute  coram  Recordatore  Civitat'  London  <&  R.  B.  major e  Sta- 
pula,  but  do  not  fay  fecundum  formam  Statuti,  nor  per  fcnptum  fuum  obligatorium,  all  which  is 
required  by  the  Stat.  33  H.  8.  but  the  fecond  Refolution  in  Fulwood's  Cafe  is,  that  the  Jury  ha- 
ving found  a  Recognifance  before  the  Mayor,  &c.  it  fhall  be  intended  to  be  Jecundum  formam 
Statuti,  for  otherwife  they  cannot  take  any  Record.    4  Rep.  65.  Fulwood's  Cafe. 

2.  A  Man  being  feifed  in  Fee,  made  a  Leafe  for  Life,  rendring  Rent,  &c.  and  afterwards  in 
Confideration  of  50  /.  he  demifed  and  granted  the  Reverfion  to  another  for  ninety-nine  Years, 
rendring  Rent ;  adjudged,  this  was  a  Bargain  and  Sale,  becaufe  their  Intent  was  to  pafs  it  as 
fuch,  tho'  there  were  not  apt  Words  to  make  it  fo.     1  Rep.  94.  Fox's  Cafe. 

3.  Debt  on  a  Recognifance  taken  in  London,  fetting  forth,  that  the  Lord  Mayor  had  ufed  to 
take  Recognifances  by  Cuftom,  of  all  Perfons  except  Infants,  &c.  and  upon  any  Day  except  Sun- 
days, &c.  and  that  the  Recognifance  was  taken  before  the  Mayor,  &c.  it  was  objected,  that  the 
Plaintiff  did  not  aver,  that  the  Defendant  was  not  an  Infant,  or  that  the  Day  on  which  it  was 
taken  was  none  of  the  Days  excepted ;  but  adjudged,  it  fhall  be  fo  intended,  if  the  contrary  is  not 
fhewn  by  the  Defendant.     Cro.  Eliz,.  118.  Chamberlaine  verfus  T'horp. 

4.  In  Replevin,  the  Defendant  avowed  for  an  Amerciament  in  a  Court-Leet,  and  made  Title 
under  B.  O.  who  was  feifed  of  the  Hundred  in  Fee,  in  which  there  was  a  Leet,  and  that  he  died 
feifed,  and  it  defcended  to  W.  O.  his  Coufin  and  Heir,  &c.  and  upon  Demurrer  it  was  objefted 
to  the  Avowry,  for  that  the  Defendant  had  not  fhewn,  that  B.  O.  died  without  IJfue;  for  if  he 
had,  it  could  not  defcend  to  W.  0.  as  Coufin  and  Heir;  but  adjudged,  that  it  fhall  be  intended  he 
died  without  IfTue.     Cro.  Eliz.  245.  Porter  verfus  Grey. 

5.  The  Plaintiff  declared,  that  whereas  the  Defendant  was  indebted  to  him  in  10  /.  he  promifed 
to  pay  the  Money,  if  he  would  forbear  him  but  one  Week,  and  averred,  that  he  did  forbear  him  one 
Week,  but  did  not  fay  one  Week  following;  but  adjudged  upon  a  Writ  of  Error  brought,  that  it 
fhall  be  fo  intended.     Cro.  Eliz,.  272.  Tracy  verfus  Brown. 

6.  Ajfumpfit,  &c.  in  Confideration  the  Plaintiff  would  marry  the  Daughter  of  the  Defendant, 
fuper  fe  AJJumpJit,  and  did  not  fay,  the  Defendant  fuper  fe  Ajfumpfit ;  and  this  was  objefted  againft 
the  Declaration  in  Arreft  of  Judgment,  but  adjudged,  it  muft  neceffarily  be  intended,  that  the 
Defendant  promifed,  becaufe  the  Plaintiff  queritur  verfus  B.  G.  where  he  was  named.  Cro.  Eliz. 
913.  Law  verfus  Sanders. 

7.  Debt  againft  an  Executor  upon  a  Bond  of  his  Teftator,  the  Defendant  pleaded  Non  eft  fa- 
Bum  fuum  ;  it  was  objefted  againft  this  Plea,  that  the  Relative  fuum  muft  relate  to  the  Defen- 
dant, and  'tis  not  mentioned  in  the  Declaration,  that  it  was  his  Bond,  fo  the  Plea  muft  be  ill ;  but 
adjudged,  that  fuum  fhall  refer  to  what  may  be  reafonably  intended  to  make  the  Plea  good,  and 
that  is  to  the  Teftator.     Latch  125.  Booker's  Cafe. 

8.  If  a  Feoffment  be  made  of  an  Houfe,  and  'tis  delivered  there,  without  any  other  Circum- 
fhnces,  the  fame  doth  not  amount  to  a  Livery  of  Seifin  ;  but  if  he  doth  any  Aft  by  which  the  In- 
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tent  of  the  Feoffor  appeareth,  that  the  Feoffee  /hall  have  Livery,  that  (hall  amount  to  a  Livery  and 
Seifin.     Leon.  207.  Mills  verfus  Shomball. 

9.  Ajjumpfn,  &c.  in  Confideration  the  Plaintiff'  had  fold  and  delivered  one  Hundred  Couple  of 
Newfoundland  Fifh  to  the  Defendant,  and  for  his  proper  Ufe,  and  had  fhipped  them,  and  agreed 
to  export  them  from  Brifiol  to  St.  Lucar  in  Spain,  and  to  import  from  thence  the  Value  of  the  Fifh 
to  London  or  Brifiol,  according  to  the  Cuftom  of  Merchants,  the  Defendant  promifed  to  pay  him  one 
Hundred  and  twenty  Pounds  upon  the  Arrival  of  the  Ship,  &c.  and  alledged,  that  he  had  export- 
ed the  Fifh  to  St.  Lucar,  and  had  imported  Goods  from  thence  to  the  Value  of  the  Fifh  to  Lon- 
don, according  to  the  Cuftom  of  Merchants,  &c.  after  a  Verdict  for  the  Plaintiff,  it  was  moved 
in  Arreft  of  Judgment,  that  here  was  no  Confideration,  becaufe  he  alledged  the  Fifh  were  deli- 
vered to  the  Ufe  of  the  Defendant,  but  doth  not  fay  to  whom  ;  then  he  alledged,  that  he  agreed 
to  export  them  from  Brifiol,  but  doth  not  fay  with  whom  the  Agreement  was  made,  and  probably 
it  may  be  with  a  Stranger,  which  doth  not  bind  the  Defendant,-  then  he  alledged,  that  he  im- 
ported Goods  to  the  Value  of  the  Fifh  to  London,  but  did  not  fhew  to  whom  the  Property  of 
thofe  Goods  did  belong ;  but  all  thefe  Exceptions  were  difallowed  ;  for  as  td  the  firft  it  (hall  be 
intended,  that  the  Fifh  were  fold  and  delivered  to  the  Defendant  himfelf,  and  that  the  Plaintiff 
imported  the  Goods  of  the  Defendant ;  for  he  alledged,  that  it  was  fecundum  ufum  mercatorumt 
which  implies  both ;  and  laftly,  it  fhall  be  intended,  that  the  Agreement  was  made  with  the  De- 
fendant ;  and  if  it  had  been  made  with  a  Stranger,  to  the  Ufe  of  the  Defendant,  it  had  been  the 
fame  Thing.     Cro. Eliz,.  229.  Hopkins  verfus  Stapes. 

10.  Leafe  for  Years,  to  commence  the  Day  after  Lady-day,  habendum  from  the  Feafi  of  the 
Annunciation,  by  Virtue  whereof  he  entered  and  enjoyed,  &c.  from  the  Annunciation  ■  after  a 
Verdifr.  for  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  that  the  Declaration  was  not  good, 
becaufe  the  Defendant  could  not  enter  by  Virtue  of  the  Leafe  therein  fet  forrh,  for  that  was  to 
commence  the  Day  after  Lady-day,  by  which  the  Day  it  felf  was  excluded,  and  the  Entry  and 
PofTeflion  was  laid  from  Lady-day,  fo  that  muft  be  before  the  Commencement  of  the  Leafe,  and 
then  the  Defendant  is  a  DifTeifor ;  but  adjudged,  that  he  fhall  be  intended  to  have  the  PofTeflion 
by  Agreement  before  the  Leafe.     Cro.  Eliz,.  905.  Waller  verfus  Campion. 

11.  Devife  to  the  Mailer  and  Wardens  of  the  Myftery  of  Cordwainers,  &c.  and  they  were  in- 
corporated by  the  Name  of  Mafter,  Wardens  and  Commonalty;  adjudged,  that  the  Devife  was 
good,  for  it  fhall  be  intended,  that  the  Teftator  had  no  Counfel  to  advife  him;  and  they  being 
ufually  known  by  that  Name,  it  fhall  be  farther  intended,  that  he  meant  that  Corporation  and 
no  other.     Cro.  Eliz,.  106.  Fofier  verfus  Walter.    Antea  Mifnofmer.  (E)  6.  S.  C. 

1 2.  Debt  upon  Bond  againft  Husband  and  Wife,  as  Executrix  of  the  Laft  Will  of  IV.  R.  &c.  of 
London,  'Taylor  ;  the  Defendants  pleaded  in  Bar  a  Recovery  againft  them  in  B.  R.  as  Executrix  of 
the  Laft  Will  of  IV.  R.  &c.  of  London,  Barber-Chirurgeon,  and  did  not  aver,  that  the  faid  W.  R- 
'Taylor,  and  W.  R.  Barber-Chirurgeon,  were  one  and  the  fame  Perfon;  and  upon  Demurrer  to  this 
Plea  it  was  infiffed  for  the  Defendant,  that  if  a  Plea  in  Bar  is  good  to  a  Common  Intent,  that  is 
fufficient;  and  here  it  fhall  be  intended,  that  they  were  the  fame  Perfon;  but  adjudged,  that  the 
Plea  was  ill,  for  they  fhall  not  be  intended  the  fame  Perfon,  but  rather  the  contrary ;  for  common 
Intent  is  where  one  Thing  or  Perfon  may  be  more  flrongly  intended  than  another,  and  can  never 
be  intended,  that  a  Barber  and  a  Taylor  can  be  the  fame  Perfon,  becaufe  their  Trades  are  diffe- 
rent.    Mich.  59  Eliz,.  Goldsb.  ill. 

13.  Debt  upon  a  Retainer  in  fuch  a  Place,  to  embroider  a  Gown;  it  was  objected  againft  the 
Declaration,  that  the  Plaintiff"  did  not  fhew  where  he  embroidered  it;  but  adjudged,  that  it  fhall 
be  intended  where  the  Retainer  was.     Cro.  Eliz,.  880. 

14.  A  Grant  of  a  Rectory  una  cum  the  Glebe  Lands  and  Tithes  of  W.  'tis  true,  the  Tithe 
alone  will  not  pafs  without  a  Deed,  but  it  paffeth  by  the  Livery  of  the  ReElory,  and  in  fuch  Man- 
ner, that  tho'  the  Deed  mentions  the  Tithes  to  pafs,  yet  if  Livery  is  not  given  by  which  the 
Lands  pafs,  the  Tithes  will  not  pafs  by  the  Deed,  becaufe  it  was  not  the  Intention  of  the 
Grantor,  that  the  Lands  and  Tithes  fhould  paft  feverally,  but  the  one  una  cum  the  other  (;'.  e.) 
both  together.     2  Brownl.zoi.  Knowles  verfus  Mafon. 

15.  Covenant  to  repair  a  Mill  cum  omnibus  appertinentiis,  the  Breach  afligned  was,  in  not  re- 
pairing the  Mill-Pool,  but  did  not  fet  forth  where  that  Pool  was ;  and  this  being  objected  in  Ar- 
reft of  Judgment,  the  Objection  was  difallowed,  for  he  had  fet  forth  where  the  Mill  was,  and  it 
fhall  be  intended,  that  the  Pool  was  there.     2  Roll.  Rep.  144.  Pre/ley  verfus  Humfries. 

16.  Debt  on  a  Bond,  conditioned,  that  his  Wife  fhould  make  a  Will,  &c.  the  Defendant 
pleaded,  that  his  Wife  did  not  make  a  Will  ;.the  Jury  found,  that  (he  made  a  Will,  and  that  fhe 
was  a  Ft?n.>  Covert  at  the  Time  of  making  it ;  adjudged,  that  tho'  'tis  not  properly  a  Will,  fhe  be- 
ing a  Feme  Covert,  yet  'tis  a  Will  within  the  Intent  of  the  Condition,  and  good.  Cro.  Car.  1 59. 
Mariott  verfus  Kinfman.     Antca  Baron  and  Feme.  (D)  4.  S.  C. 

17.  Debt  on  an  Award  Bond  of  R.  and  B.  fo  as  they  made  it  before  fuch  a  Day,  &c.  and  if 
they  did  not  agree,  then  to  ftand  to  the  Umpirage  of  N.  upon  nullum  arbitrium  pleaded,  &c.  the 
Plaintiff"  replied  an  Award  made  by  the  Umpire ;  and  the  Plaintiff  having  a  Verdict,  it  was  mo- 
ved, that  the  Award-Bond  was  incertain,  for  it  was,  that  //  the  Arbitrators  did  not  agree,  and  did 
not  fet  forth  what  they  Jhould  agree  on,  but  it  fhall  be  intended,  that  if  they  do  not  agree  to  mak: 
their  Award,  &c.    Cro.  Cur.  1 63 .  Taverner  verfus  Ski;igk. 
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iH.  A  Feoffment  was  made  with  Warranty,  and  in  the  Deed  the  Feoffor  mentions  B.  G.  to  be 
his  Son  and  Heir  apparent;  afterwards  he  makes  a  Feoftment  to  another,  and  an  Lje&ment  be- 
inq  fcmoaght  by  the  lait  Feoffee  againft  E.  G.  as  Heir  of  the  Feoffor,  upon  whom  the  Warranty 
descended,  the  Juiy  found  the  faid  B.  G.  to  be  uniius  filiui  of  the  Feoffor  by  E.  his  Wife,  but  did 
not  rind  that  he  was  bis  Heir,  and  the  Court  would  not  intend  it,  for  he  may  have  other  Sons  by 
mother  Wife.     Cro.  Car.  391.  Gimlett  verfus  Sands. 

19.  A  Fine  was  levied  to  the  Conufor  and  his  Wife  for  Life,  then  to  the  Ufe  of  the  Heirs 
Mates  of  his  Body,  and  afterwards  to  the  Ufe  of  the  Plaintiff,  who  brought  an  Action  of  Wafte 
againft  the  Wife  after  the  Death  of  the  Cognifor,  ad  exhareditaum  of  him  the  faid  Plaintiff-  and 
upon  no  Walk  pleaded  he  had  a  Verdid:  and  Judgment,  upon  which  Error  was  brought;  and  the 
Error  aligned  was,  that  he  had  not  well  entitled  himfelf  to  the  Reverfion,  becaufe  he  did  not  fet 
forth,  that  the  Cognifor  was  de:jd  without  Iffue  Male  of  his  Body  ;  but  he  having  alledged,  that 
the  Wife  entered  and  was  feifed  for  Life,  Remainder  to  him,  and  that  fhe  committed  Watte  in  ex- 
hsreditatem  of  the  Plaintiff,  and  the  jury  having  found  it  fo,  it  fhall  be  intended,  that  the  Cogni- 
for died  without  Jjfue  Male,  for  it  could  not  be  to  his  Dif-inherifon,  if  he  had  Iffue  living.  Cro. 
Car.  277,  291.  Stonehotife  Mil'  verfus  Corbet  Mil'. 

20.  Writ  of  Error  to  reverfe  a  Pine  levied  by  Tenant  in  Tail  ;  it  was  objected,  that  'tis  not  al- 
ledged that  the  Cognifor  was  Tenant  in  Tail  at  the  'time  when  the  Fine  was  levied  ;  but  adjudged, 
that  where  Seifin  of  an  Inheritance  is  once  alledged,  it  fhall  be  intended  to  continue  till  the  contra- 
ry is  fhe  wed.     Jones  181, \8i. 

21.  Debt  upon  Bond  dated  in  the  Year  1648,  before  King  Charles  was  beheaded;  the  Condi- 
tion was,  to  pay  fo  much  Money  for  fix  Horfes  when  the  King  jhall  be  refiored  to  his  Crown  in 
Peace;  the  Defendant  pleaded,  that  King  Charles  the  Firft  was  never  refiored  to  his  Crown  in 
Peace  ;  and  upon  Demurrer  to  this  Plea,  two  Judges  were  of  Opinion  that  it  was  good,  for  Con- 
ditions of  Bonds  fhall  be  taken  according  to  the  Intention  of  the  Parties,  and  here  they  plainly  in- 
tended King  Charles  the  Fuji;  one  Judge  doubted,  and  the  other  held  the  Pleas  ill,  fo  the  Plaintiff 
had  no  Judgment.     Sid.  314.   Grinjlall  verfus  Archer. 

22.  Covenant,  &c.  the  Cafe  was,  that  T.  A.  being  feifed  in  Fee  of  a  Piece  of  Ground  in  Wefl- 
minfier,  let  it  upon  a  Building  Leafe,  and  paying  100  /.  per  Ann.  Rent,  and  afterwards  granted  the 
Reverfion  to  Sir  Philip  Meadows  arid  his  Heirs;  that  Sir  Philip,  by  Leafe  and  Releafe,  conveyed  the 
Reverfion  to  the  Plaintiff  and  his  Heirs;  and  upon  Demurrer  to  this  Declaration,  it  was  objected, 
that  the  Plaintiff  did  not  alledge,  that  Sir  Philip  Meadows  was  feifed  of  the  Reverfion  at  the  Time 
of  the  Releafe  executed ;  but  adjudged,  that  the  Reverfion  Jhall  be  intended  to  continue  in  him,  it 
being  an  Eftate  in  Fee.     1  Lutw.  Rep.  351.  Lamplugh  verfus  Skiers. 

23.  In  Trefpafs,  &c.  for  Taking  three  Bufhels  of  Barley  on  the  i6"th  Day  of  November,  &c. 
The  Defendant  juftified  for  Toll  in  Wallingford  Market,  of  all  Foreigners,  &c.  then  fets  forth, 
that  John  Ferrars,  a  Foreigner,  brought  five  Quarters  of  Barley  to  Wallingford,  to  be  fold  there; 
and  that  he  fold  it  to  the  Plaintiff  K'nby  (but  did  not  fay  there)  &c.  and  upon  Demurrer  it  was 
objected,  that  there  was  no  Place  alledged  where  the  Barley  was  fold;  but  adjudged,  that  the  De- 
fendant having  alledged  that  the  Barley  was  brought  to  W.  to  be  fold  there,  and  having  juftified 
the  Taking  the  Toll  on  the  16th  Day  of  November,  it  fhall  be  intended  that  it  was  fold  on  that 
Day,  and  at  that  Place,     z  Lutw.  Rep.  1498.  Kerby  verfus  Whichelow. 

(  B  ) 

In  MII&  ag  to  t\)t  "/Limitation  of  tiie  Cffatc.   See  Expofition  of  Wills.  (A) 

per  totum. 

1.  **pHE  Husband  being  feifed  in  Fee,  devifed  his  Lands  to  his  Wife  for  Life,  Remainder  to 
JL  T.  P.  and  the  Heirs  Males  of  his  Body,  and  if  he  die  without  Heirs  of  his  Body,  (omit- 
ting the  Word  Males)  Remainder  over  to  another  in  Fee;  adjudged,  that  this  Condition  did  not 
alter  the  Eftate- tail  limited  in  the  precedent  Claufe,  becaufe  the  Intention  of  the  Teftator  did  plain- 
ly appear,  that  T.  P.  fhould  have  an  Eftate-tail  Male.     Mich.  2  Eliz..  Dyer  171. 

2.  A  Woman  had  one  Son  by  one  Husband,  and  after  his  Death  fhe  married  again  and  had 
another  Son,  and  then  her  Husband  devifed  his  Lands  to  the  Wife  for  Life,  Remainder  to  her  next 
of  Kin;  adjudged,  that  the  youngeft  Son  fhall  have  the  Lands,  for  it  being  incertain  by  thefe 
Words  which  Son  fhall  have,  they  being  equally  of  Kin  to  their  Mother,  it  fhall  be  conitrued  that 
the  Intention  of  the  Teftator  was,  that  his  own  Son  fhould  have  the  Lands,  and  not  that  Son 
which  his  Wife  had  by  her  firft  Husband.     See  Dyer  333. 

3.  In  all  Conveyances,  except  Lafi  Wills,  the  Law  requires  apt  Words  to  pafs  away  Eftates, 
but  in  Wi!ls  the  Intention  of  the  Teftator  is  fufficient ;  but  that  Intention  muft  cenfift  with  the 
Law,  and  be  collected  out  of  his  Words,  as  a  Devife  of  a  Term  of  Tears  to  W.  R.  and  his  Heirs  ; 
adjudged,  that  he  fhall  have  the  whole  Term,  for  tho'  he  cannot  take  by  the  Word  Heirs,  ac- 
cording to  the  legal  ConftrucYion  thereof,  yet  it  plainly  appears  that  the  1  eftator  intended  he 
fhould  have  what  Eftate  he  himfelf  had  in  the  Term,  therefore  the  Whole  fhall  pafs.    2  And.  17. 

4.  The  Teftator  being  feifed  in  Fee  of  feveral  Manors  and  Lands,  made  a  Feoffment  thereof  to 
the  Ufe  of  himfelf  for  Lite,  Remainder  to  his  right  Heirs ;  and  after  the  Statute  of  Wills,  32  H  8. 
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he  devifed  All  his  faid  Manors  and  Lands  to  his  Wife  for  Life  ,•  but  that  if  he  could  not  devife 
all  his  Lands,  by  Reafon  of  the  Statute,  then  he  devifed  fo  much  thereof  to  his  Wife  as  he 
could  by  Law  devife  ;  and  that  his  Feoffees  fhould  ftand  feifed  of  the  faid  Manors  and  Lands  af- 
:er  the  Death  of  his  Wife,  to  the  Ufe  of  M.  M.  and  others,  for  Tears,  for  the  Payment  of  his 
Debts,  and  to  raife  Portions  for  his  Daughters ;  and  if  the  Law  would  not  allow,  that  M.  M. 
and  others,  fhould  have  Interefl,  then  he  devifed,  that  his  Son  fhould  have  all  hit  faid  Manors 
and  Lands,  and  fhould  pay  his  Debts,  and  raife  fo  much  Money  for  his  Daughters  Portions  ;  the 
Queftion  was,  whether  this  Devife  to  the  Son  in  the  later  Part  of  the  Will  had  not  diftroyed  the 
Devife  to  M.  M.  adjudged,  that  the  Will  was  good  for  two  Parts  in  three,  both  to  the  Wife 
and  M.  M.  and  that  by  the  Intent  of  the  Will,  the  Son  was  to  pay  as  much  Money  as  M.  M.  was 
to  have  paid  ;  for  it  was  not  made  in  Favour  of  the  Son,  but  it  muft  be  conftrued  according  to 
the  Intention  of  the  Teftator.     Mich.  15  Eliz..  3  Leon.  28.  Sir  Peter  Philpott's  Cafe. 

5.  'Tis  ufual  to  tranfpofe  Words  to  make  the  Sentence  agree  with  the  Intention  of  the  Te- 
ftator ;  as  where  he  intended  to  devife  his  Lands  to  the  Heirs  of  W.  R.  and  inftead  thereof  the 
Clerk  writes  to  W.  R.  and  his  Heirs,  this  may  be  helped  by  an  Averment,  becaufe  the  Intent  of 
the  Teftator  appeared  to  be  fo  by  the  very  Words  of  the  Will,  tho'  fomething  more  was  wrote 
than  he  intended  ;  but  if  the  Devife  is  to  the  Heirs  of  W.  R.  and  the  Teftator  intended  to  give 
it  to  W.  R.  and  his  Heirs,  there  an  Averment  will  not  carry  an  Eftate  to  W.  R.  becaufe  it  cannot 
be  collected  out  of  the  Words,  that  the  Teftator  intended  any  Thing  for  him  ;  fo  that  an  Aver- 
ment may  be  allowed  to  take  away  a  Surplufage,  but  never  to  add  to  a  defe&ive  Will ;  there- 
fore, where  the  Intention  of  the  Teftator  cannot  be  collected  out  of  the  very  Words  of  his  Will, 
'tis  void  ;  as  if  he  devifed  his  Lands  to  the  Heirs  Males  of  any  of  his  Sons,  or  to  his  next  of  Kin  j 
Per  Anderfvn  in  Godb.  131.  and  per  Rolle  in  Style  240. 

6.  Debt  upon  Articles  of  Agreement,  reciting  feveral  Articles,  &c.  and  for  the  due  Perform- 
ance of  all  the  Agreements,  We  bind  our  felves  (but  did  not  fay  to  whom)  in  200  /.  to  be  for- 
feited upon  due  Proof  of  any  Part  of  thefe  Articles  of  either  Side  ;  the  Action  was  brought  for 
the  200/.  and  the  Breach  affigned;  and  upon  a  Demurrer  to  the  Declaration,  it  was  objected, 
that  an  Action  of  Debt  would  not  lie  upon  thefe  infenfible  Articles  ;  but  adjudged,  that  it  fhall  be  in- 
tended the  Parties  were  capable  to  oblige  themfelves,  had  done  it  accordingly,  and  under  a  Pe- 
nalty to  perform  their  mutual  Agreements  ;  fo  that  tho'  the  Articles  are  fenflefs,  yet  they  fhall  be 
conftrued  according  to  the  Intent  of  the  Parties  to  fupport  the  Deed.  1  Lutw.  435.  Watts 
verfus  Pitt.    Poftea  Proof.  (A)  12.  S.  C.     3  Lev.  21.  S.  P. 


gjntcreff.   See  ftut&ojity. 
Sintered.   See  tyiintip&l* 
9!nterro0atojie0.    See  ejectment. 
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(A) 

j.  A  N  Inventory  is  a  true  Defcription  of  the  Goods  and  Chattels  in  Writing,  together 
with  the  true  Value  thereof  to  be  appraifed  by  two  indifferent  Perfons  ;  and  this 
is  required  by  the  Statute  21  H.  8.  cap.  5.  by  which  'tis  enafted,  'that  the  Execu~ 
tor  or  Adminiflrator  JhaU  call  to  his  A[(iflance,  either  two  Creditors,  or  two  of  the 
next  of  Kin,  or  two  Neighbours  or  Friends  of  the  Deceafed,  and  in  their  Prejence  to  caufe  a  true 
Inventory  to  be  made  of  the  Goods  and  Chattels,  Wares  and  Merchandife,  as  well  moveable  as 
not  moveable,  and  /hall  deliver  the  fame  on  Oath  unto  the  Ordinary,  indented,  of  which  one  Part 
fhall   remain   with  him,  and  the  other  Part  with  the  Executor  or  Adminiflrator. 

2.  The  Intention  of  this  Statute  was  for  the  Benefit  of  the  Creditors  and  Legatees,  that  the 
Executor  might  not  conceal  any  Part  of  the  Perfonal  Eftate  from  them  ;  and  as  to  the  Valuation  Jtis 
not  conclufive,  but  the  true  Value  as  found  by  a  Jury  ;  'tis  true,  if  they  are  undervalued  the  Cre- 
ditors may  take  them  as  appraifed  j  and  if  overvalued,  it  fhall  not  be  prejudicial  to  the  Exe- 
cutor. 

3.  Now  tho'  'tis  generally  true,  that  all  the  Perfonal  Eftate  of  the  deceafed,  of  what   Na-  1  Roll, 
ture  or  Quality  foever  it  be,  ought  to  be  put  into  the  Inventory,  and  appraifed  ;  yet  the  Goods  Rep.  123. 
to  which  the  Husband  is  entitled,  as  Adminiftrator  to  his  Wife,  are  not,  nor  Goods  given  away 

in 
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in  the  Life-time  of  the  Deceafcd,  and  a&ually  in  the  Poffeffion  of  the  Perfon  to  whom  they 
were  given  ;  as  for  Inftanee,  an  Adminiftratrix  exhibited  an  Inventory  to  the  Ordinary,  in  which 
file  put  fome  Gouds  which  the  lnteftate  had  given  to  a  Younger  Child,  and  which  were  then  in 
his  Poffeffion  j  and  he  being  fued  in  the  Spiricuai  Court  fur  thofe  Deeds,  he  pleaded  this  Dead 
of  Gift,  and  the  Plea  being  rejected  by  that  Court,  he  moved  for  a  Prohibiron,  and  had  it.  3 
Bulji.  355.  James  verfus  James.     Pojlea  Prohibition.  (C)  2.  S.  C. 

4.  The  Civil  Law  requires,  that  the  Inventory  be  exhibited  within  three  Months  after  the 
Death  of  the  Perfon  ;  but  if  'tis  done  afterwards,  'tis  good,  for  the  Ordinary  may  difpenfe  with 
the  Time;  and  even,  whether  it  fhall  be  exhibited  or  not;  as  for  Inftance,  Thomas  Boon  a 
Merchant  in  Exfefter,  being  poflelfed  of  a  Perfonal  Eftate,  the  Value  of  100,000/.  and  up- 
wards, which  lay  in  feveral  Places,  and  was  put  out  upon  feveral  Securities,  deviled  confider- 
able  Portions  to  his  Daughters,  and  to  Ckrifiopher  his  fecond  Son,  2000  I.  and  no  more,  to  be 
paid  at  three  feveral  Payments,  and  made  John  h's  eldeft  Son,  Executor,  and  died;  afterwards 
the  faid  Executor  proved  the  Wilier  Tejies,  and  made  Oath  to  bring  in  the  Inventory  as  ufual ; 
but  he  not  doing  it  at  the  Time  appointed  by  the  Judge  of  the  Prerogative  Court,  his  Brother 
Chrijhpher  cited  him  to  bring  in  an  Inventory  ;  but  the  Judge  did  not  think  it  neceflary ;  becaufe 
there  were  two  Payments  already  nude  to  Cbrifiopher  ;  and  his  Brother  John,  the  Executor,  of- 
fered to  pay  the  Third  and  Laft ;  whereupon  he  appealed  to  the  Delegates,  where  the  Sentence 
of  the  Judge  was  confirmed  ;  then  he  brought  a  Commijjion  of  Review,  and  infifted,  that  there 
might  be  another  Will,  and  that  he  himfelf  might  be  Executor  in  that  Will,  therefore  an  Inven- 
tory was  neceflary,  for  otherwife  it  might  be  prejudicial  to  him  ;  befides,  there  might  be  Spe- 
cialties taken  in  the  Name  of  his  Brother  John,  and  no  Truft  declared  ;  and  that  John  might 
die  lnteftate,  and  then  Adminiflration  de  bonis  non,  &c.  would  of  Right  belong  to  Chriftopher ; 
and  laflly,  that  John  is  not  only  obliged  by  the  Statute  to  exhibit  an  Inventory,  but  is  f.vorn  to 
do  it;  but  adjudged,  that  not  one  of  thefe  Objections  fhall  be  prefumed ;  and  as  for  the  Statute, 
it  was  made  for  the  Benefir  of  Creditors  as  well  as  Legatees;  and  in  this  Cafe  they  were  all  paid 
by  the  Executor  ;  fo  was  Chrijlopher  too,  or  his  Legacy  tendered  to  be  paid  ;  and  here  we,e  no 
Creditors  complaining  ;  therefore  the  Will  being  performed,  and  the  Eftate  of  the  Teftator  con- 
fiding chiefly  in  Debts  due  to  him  upon  Specialties,  it  might  be  prejudicial  to  thofe  who  owed 
the  Money,  to  have  their  Debts  difcovered  ;  efpccially  where  it  was  no  Manner  of  Advantage  fo  to 
do.     Raym.  470.  Boon's  Cafe. 


3fotntset  in  Action* 


Who  fhall  join  and  be  joined  in  Ani- 
ons. (A) 

Who  fhall  not  join  and  be  joined  in  Ac- 
tions.   (B) 


Of  Actions  againft  two  or  more,  jointly, 
and  where  one  of  them  is  acquit- 
ted or  rcleafed.  (C) 

Of  joint  and  feveral  Actions.  (D) 


(A) 

OTjo  Cbail  join  ano  be  joineo,  an&  in  toljat  Slctiong*   Sec  poflea  (B) 

placito  8. 


T 


"«  WO   were  robbed  of  one  joint  Sum   between   them  both,  they  may  join  in  a  Suit 
againft    the   Hundred   upon  the   Statute  of    Winton  j    but  'tis   otherwife,   if  they 
were  robbed  of  feveral  Sums.     Paf.h.  22  Eliz,.  Dyer  370. 
.  Leon.  _JH_  2.  Two  are  Partners  in  Merchandife,  one  of  them  appoints  a  Fa&or  ;   they  may 

194.  both  have   feveral  Writs  of  Account  againft  him,  or   they  may  join.     Mich.  29.  Eliz,.  Godb.  90. 

Moor  188.  Dawbeny  verfus  Goor  &  aT.  S.  P. 

3.  Debt  upon  Bond,  the  Defendant  pleaded  a  Releafe,  which  was  in  thefe  Words,  (viz.) 
the  Obligee  confefleth  himfelf  to  be  difcharged  of  all  Bonds,  &c.  and  that  he  will  deliver  up 
all,  except  one,  which  is  not  yet  forfeited,  in  which  the  Defendant,  and  two  others,  ftand  bound 
to  the  Plaintiff;  and  thereupon  the  Plaintiff  in  his  Replication  averred,  that  this  was  the  Bond 
upon  which  the  Action  was  brought  ;  and  upon  Demurrer  it  was  adjudged  againft  him,  becaufe 
the  Action  was  brought  againft  the  Defendant  alone,  when  by  the  Plaintiff's  own  Confeflion, 
it  appeared,  that  the  Bond  was  made  by  him  and,  two  others,  who  ought  to  be  joined  in  the  Ac- 
tion.   9  Rep.  52.  Hii-kmott's  Cafe. 

4.  The 


Joinder  in  Adion.  1017 


4.  The  Leffor  being  feifed  in  Fee  of  one  Houfe,  and  being  poffeffed  of  a  Term  for  Years  in 
another,  made  a  Leafe  of  both  for  ten  Years,  and  the  Leffee  covenanted  to  repair,  &c.  after- 
wards he  granted  the  Reverfion  in  Fee  to  the  Plaintiff,  by  one  Deed,  and  the  Reverfion  for  Years 
by  another  Deed,  and  for  not  repairing,  he  brought  an  Action  of  Covenant  againft  the 
LefTee  ;  and  upon  Demurrer  to  the  Declaration,  the  Plaintiff  had  Judgment;  and  upon  Error 
brought,  it  was  affigned  for  Error,  that  he  having  two  RevciTions,  the  one  in  Fee,  and  the  o- 
ther  for  Years,  and  that  by  feveral  Deeds,  he  ought  to  have  brought  feveral  Actions ;  but  ad- 
judged,   that  the  Action  was  well  brought.     2  Cro.  329.  Pyott  verfus  Lady  St.  John. 

5.  Two  Lenses  for  Years,  rendring  Rent  ;  one  of  them  affigns  his  Inrereft  to  one  of  the  De-  1  Roll. 
fendants,  and  the  other  made  his  Will,    and   appointed  an  Executor,  and  died;   the   Rent  was  ReP-40*- 
behind  after  the  Affignment  made  by  one,  and  after  the  Death  of  the  other  Leffee,  and  an  Action 

was  brought  againft  the  Defendants  in  the  Debet  &  Detimt  ;  it  was  objected,  that  a  joint  Action 
would  not  lie  againft  both,  becaufe  the  Contract  was  determined,  and  the  Intereft  was  divi- 
ded ;  one  by  Alignment,  and  the  other  as  Executor;  but  adjudged,  that  the  Severance  of  the 
Land  {hall  not  make  any  Severance  of  the  Action.  3  Bulfi.  211.  Ipjwich  Bailifs  verfus  Martin 
and  Parker. 

6.  In  Trefpafs,  the  Plaintiff  declared,  that  the  Defendant  fimul  cum  B.G.claufum  fregit,  &c. 
Upon  Not  guilty  pleaded,  it  was  found  for  the  Plaintiff;  but  the  Judgment  was  reverfed  upon 
a  Writ  of  Error,  becaufe  it  appears  upon  the  Plaintiff's  own  Shewing,  that  the  Action  ought  to 
be  brought  againft  two ;  but  if  Trefpafs  had  been  brought  againft  one,  who  pleaded,  that  it  was 
done  by  him,  and  by  one  IV.  R.  whom  the  Plaintiff  had  releafed,  and  the  Plaintiff  traverfeth  the 
Releafe  ;  in  fuch  Cafe,  becaufe  the  Matter  doth  not  appear  upon  the  Plaintiffs  Shewing,  but 
comes  in  on  the  Part  of  the  Defendant,  the  Declaration  is  good.  1  Leon.  41.  Henly  verfus 
Broad. 

7.  The   Inteftate,  by  a  Bill  under  his  Hand,  did  acknowledge,  that  he  received  40  /.  to  be  be-  x  Brownl. 
tween  A.  and   B.  and  afterwards  A.  died,  and  his  Executor  brought  an   Action  of  Debt  againft  82.  s-  C. 
the  Adminiilrator,  and   had  Judgment ;  it  was  objected,  that  the    40  /.  being  to  be  divided   be-  Mo°r 
tween  two,  they  were  Tenants  in   Common,  and  fo  the   Plaintiff  ought  to  have  joined   both  in  6^7' 

the  Action;  but  adjudged,  that  thefe  were  feveral  Debts,  (viz.)  20/.  to  one,  and  20/.  to  the    ,^e 
other ;  and  fo  the  Action  was  well  brought.     Teh.  23.  Whorewood  verfus  Shaw.  Cro".Elii« 

8.  Scire  facias  on  a  Recognifance  againft  three,  who  were  bound  in  it  jointly  and  feverally  ;  297* 
and  upon  Iffue  joined,  it  was  found  for  the  Plaintiff",  and  Execution  awarded;  but  becaufe  Erro- 
Mice  enianavit,   it   was  fuperfeded  ;  and  then  the  Conufee  brought  an  Action  of  Debt  upon  the 
Judgment  againft  one  of  them  ;  adjudged  it  would  not  lie,  becaufe  the  Judgment  was  Joint  againft 

all  three.  Pafch.  26  Eliz,.  2  Leon.  220. 

9.  Two  Men  are  Partners,  one  of  them  fold  Goods,  which  were  in  Partnerfbip,  and  he  alone 
brought  the  Action;  adjudged,  that  it  did  not  lie  ;  for  the  Sale  by  one  is  the  Sale  of  both,  and 
the  Action  mult  be  brought   in  both   their  Names.     Godb.  244.  Lambert's  Cafe. 

10.  Leffee  for  ninety-nine  Years,  leafed  Part  of  the  Lands  for  the  whole  Term,  they  are  both 
fued  in  the  Spiritual  Court  for  Tithes;  adjudged,  that  they  may  both  join  in  a  Prohibition,  and 
that  the  Death  of  one  of  them  fliall  not  abate  the  Prohibition.     Owen  13.  Bertues  Cafe. 

11.  In  Trefpafs,  the  Writ  was  againft  two,  and  one  of  them  appeared,  but  the  other  was, 
outlawed,  and  yet  the  Plaintiff  declared  only  againft  him  who  appeared  ;  and  upon  Not  guilty 
pleaded,  it  was  found  againft  him  ;  it  was  objected  againft  the  Declaration  in  Arrell  of  Judg- 
ment, that  it  was  ill,  becaufe  the  Plaintiff  ought  to  have  declared  againft  both,  or  againft  him 
who  appeared  fimul  cum  the  other,  but  adjudged  good  ;  and  that  if  it  was  not  fo,  yet  it  was 
helped  by  the  Statute  of  Jeofails.     Mich  31  Eliz,.  Goldf.  109. 

12.  Covenant  with  W.  R-  and  two  more  by  Name,  to  enter  into  a  Bond  to  pay  10  /.  to  W.  R. 
who  died  before  any  Bond  was  given,  and  his  Adminiftrator  brought  an  Aftion  of  Covenant  a- 
gainft  the  Covenantor  ;  but  adjudged,  that  it  was  not  well  brought  by  him  alone,  becaufe  the 
Covenant  was  made  jointly  to  three,  and  therefore  the  Action  fhall  furvive  to  the  other  two  who 
were  living;  and  tho'  the  Covenant  was,  to  enter  into  a  Bond,  and  doth  not  fay,  to  whom; 
yet  the  Bond  fhall  be  given  jointly  to  the  three  Covenantees  ;  therefore,  tho'  the  Money  is  to 
be  paid  to  one  of  them,  yet  all  muft  join  in  an  Action  of  Debt  on  this  Bond.  2  Brownl.  207. 
Xates  verfus  Rolls. 

13.  Tenants  in  Common  of  a  Reverfion,  after  a  Leafe  for  Years,  &c.  the  Leffee  committed 
Wafte ;  the  Leafe  expired,  and  the  Tenant  in  Common  joined  in  an  Action  of  Wafte,  and  ad- 
judged good,  becaufe  now  they  are  not  to  recover  in  the  Realty,  (viz,.)  locum  Vaflatum,  but 
only  Damages  for  the  Wafte  done  ;  but  if  the  Leafe  had  not  been  determined,  they  could  not 
join  in  this  Action  :  Coparceners  may  join  in  this  Action,  becaufe  they  are  but  as  one  Heir  ;  but 
Tenants  in  Common  have  feveral  Titles.     Moor  40.  See  (B)  pi.  4. 

14.  The  Teftator  devifed  40 /.  to  A.  and  B.  two  Infants,  equally,  and  died,  his  Executor 
paid  the  Money  to  W.  R.  who  gave  a  Receipt  for  it,  to  the  Ufe  of  A.  and  B.  the  Infants,  and 
afterwards  he  died  ;  then  one  of  the  Infants  died,  and  his  Adminiilrator  brought  an  Action  of 
Debt  againft  the  Executor  of  IV.  R.  who  had  received  the  Money  ;  and  adjudged  good,  tho' 
the  Infants  were  Tenants  in  Common  of  this  40  /.  yet  each  of  them  may  fue  fw  "20  /.  becaufe 
it  being  of  a  Perfonal  Thing,  they  need  not  join  in  the  Action,  as  they  ought  to  do  in  an  Ac- 
tion for  the   Profits,  iiluing  out  of  a   Realty,  of   which  they  are  Tenants    in   Common,  as    in 

6  0  Tref- 
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Trefpafs,  &c.  Moor  66j.  Shaw  verfus  Norwood.  Cro.  Eliz,.  7:0.  S.  C.  Teh.  23.  S.  C.  affirmed 
in  Error. 

15.  In  a  Writ  of  Falfe  Judgment,  to  reverfe  a  Judgment  given  in  the  Hundred-Court,  the 
Defendant  pleaded,  that  the  Judgment  was  had  there  againft  the  now  Plaintiff  and  oti.  rs,  and 
therefore  all  ought  to  have  joined  in  this  Writ,  as  in  Attaint  or  Error,  all  who  are  Privy  to  the 
Record,  mull:  join  ;  but  adjudged,  that  one  alone,  if  he  is  a  Tenant,  and  had  Damage  by  the 
Judgment,  he  might  have   Reftitution.     Moor  854.  Pbilpott  verfus   Ballard. 

16.  Covenant  to  ftand  feifed  to  the  Ufe  of  himfelf  and  his  Wife,  for  their  Lives,  for  her 
Jointure,  Remainder  to  his  Son  and  Heir,  excepting  the  Timber-Trees,  faving  that  his  Wife  fhall 
have  the  Loppings  ;  the  Covenantor  died  ;  the  Widow  married  the  Plaintiff,-  the  Son  cut  down 
five  Oaks,  and  the  Husband  and  Wife  brought  the  Action  ;  it  was  objected,  that  he  ought  not 
to  have  joined  his  Wife  in  the  Action,  becaufe  he  alone  might  have  releafed  the  Damages  ,•  'tis 
his  Pofleffion,  and  the  Wrong  was  done  to  the  PofTeffion  ;  but  adjudged,  that  he  being  entitled 
to  the  Land  in  the  Right  of  "his  Wife,  the  Action  is  well  brought  by  both,  and  fhe  fhall  have  the 
Damages,  if  fhe  furvive.     Cro.  Car.  316.  Irigmiell  verfus  Reeves. 

1 -7.  Judgment  againft  three  ;  one  of  them  was  taken  in  Execution,  the  reft  being  at  large,-  they 
all  three  brought  an  Audita  querela  ;  and  adjudged,  that  they  might  all  join  ;  for  they  being  Par- 
ties to  the  Judgment,  and  liable  to  Execution,  tho'  it  was  never  executed  againft  the  other  two; 
yet  for  their  Indemnity,  they  may  well  join  with  the  other.     Cro.  Car.  320.  Corbett  verfus  Bates. 

18.  Judgment  on  a  Demurrer,  and  a  Writ  of  Error  brought;  and  the  Error  affigned  was,  that 
the  Record  is,  ad  respondendum  Domino  Regi  &  prafidenti  Collegii,  &c.  qui  tarn,  &c.  where- 
as the  Action  ought  to  be  brought  by  the  Prefident  alone,  without  joining  the  King  ;  but  ad- 
judged  well  enough.     Cro.  Car.  186.  Butler  verfus   College   of  of  Phyficians.     4  Mar.  Dyer  150, 

S.  P. 

19.  In  Debt  for  Arrears  of  Rent  ;  the  Cafe  was,  the  Plaintiff'  made  a  Leafe  for  Years  to  the 
Defendant,  and  T.  S.  rendring  Rent ;  7*.S.  affigned  his  Moiety  to  Symonds,  and  the  Plaintiff  brought 
his  Action  againfl  him  and  the  LefTee  jointly,  for  the  Rent,  and  had  a  Verdict  ;  it  was  moved  in 
Aneft  of  Judgment,  that  'tis  in  the  Election  of  the  Leffor,  to  fue  the  LefTee  alone  for  the  whole 
Rent,  or  to  have  feveral  Actions  againft  the  LefTee  and  Affignee,  but  they  cannot  be  joined  both 
in  one  Action  ;  becaufe  the  one  is  charged  upon  the  Contract:,  which  continues,  notwithftanding 
the  Alignment;  and  the  other  is  charged  by  Reafon  of  the  Occupation  of  the  Lands,  and  not  up- 
uii  the  Contrafl ;  for  there  is  none  between  him  and  the  Leflor  ;  fo  that  thefe  are  Actions  of  fe- 
veral Natures  ;  but  adjudged,  that  the  Action  lies  jointly  againft  the  Affignee  and  LefTee,  becaufe 
qtherwife  it  would  be  in  the  Power  of  every  LefTee  to  put  the  LefTor  to  two  Actions  to  recover 
his  Rent  ;  'tis  true,  he  may  bring  one  Action  againft  both  the  LefTees,  becaufe  the  Reverfion  re- 
mains entire  notwithftanding  the  Affignment.  of  a  Moiety  by  one.  Palm.  283.  Waldron  verfus 
Vicars  &  al'. 

s  Mod.         -0'  Cafe  againft  the  Defendants,  Proprietors  of  a  Ship,  wherein  Goods  are  commonly  carried 
921.  for  Hire,  in  which  the  Plaintiff  declared,  that  he  loaded  Goods  on  board  the  faid  Ship,  to  be  car- 

a  Salk.      ried  for  Hire  from  London  to  Topjham,  &c.  and   that  the  Defendants  received  them,  and  under- 
44°'  took  to  carry  them   to  'topjham,  but   did  fo  carelefly  place  and  carry  them,  that  tho'  the  Ship  ar- 

rived at  Topjham,  the  Goods  were  fpoiled  :  Upon  Not  guilty  pleaded,  the  Jury  found,  that  the 
Ship  had  a  Mafter  placed  in  her  by  the  Proprietors,  and  that  ten  other  Perfons,  befides  the  Defen- 
dants, were  Proprietors ;  that  the  Mafter  had  60  /.  Wages  for  every  Voyage  from  London  to 
"Top/ham  ;  that  the  Goods  were  delivered  to  the  Mafler,  none  of  the  Proprietors  being 
prefent,  and  that  the  Contract  was  made  with  them,  <jrc.  that  the  Ship  fhould  arrive  fave  at 
Topfiani,  but  that  the  Goods  were  fpoiled  by  Negligence ;  the  Queftion  was,  whether  the  Pro- 
prietors were  chargeable,  there  being  no  Contract  made  with  them,  or  whether  the  Mafter  ought 
to  be  charged  in  Refpect  of  his  Wages ;  as  in  the  Cafe  of  Morfe  verfus  Since  ;  and  adjudged,  that 
as  the  one  is  chargeable  in  Refpect  of  Wages,  fo  are  the  other,  in  Refpect  of  the  Freight;  and 
this  at  the  Election  of  the  Plaintiff;  but  that  the  Action  mull  be  brought  againft  all  the  Propri- 
etors ;  for  they  are  all  chargeable,  in  Refpect  of  their  Joint  Profit,  which  they  receive  by  the 
Freight,  and  this  in  the  Point  of  ContraSl,  upon  their  Joint  Undertaking  to  carry  the  Goods 
for  Hire  ;  and  they  are  not  chargeable  as  Trefpaffers,  for  then  they  might  be  charged  alone.  3 
Lev.    258.  Bofon  verfus  Sandford. 

21.  The  Cafe  upon  the  Pleadings  was,  that  there  were  feveral  Joint  Merchants  ;  one  of  them 
died,  and  then  his  Executor,  and  the  furviving  Merchants,  bring  an  Action  of  Trefpafs  againft 
the  Defendant,  for  taking  their  Goods  in  the  Life-Time  of  the  Teftator.  2  Lut-w.  1493.  Smyth 
verfus  Milward. 

22.  Judgment  in  Debt  on  a  Bond  againft  Father  and  Son  ;  and  afterwards  the  Father  alone 
brought  a  Writ  of  Error,  and  affigned  for  Error,  that  the  Son   was  under  Age  :  Sed  per  Curiam, 

m  _  ..      the  Son  ought  to  be  joined  in  the  Writ  of  Error  ;  which  not  being  done,  it  was  ordered,  that 
Abr.V'o.  trie  Writ  fhould  be  *  abated    3  Mod.  134.  Hacket  verfus  Heme. 
placit.  31.  contra. 


-  Lev.  23-  Tne  Plaintiff  having  the  fifth  Part  of  a  Ship,   brought  an  Action  on  the  Cafe  againft  the 

351.  Defendant,  for  hindring  the  Ship  to  Sail  by  a  Procefs  out  of  the  Admiralty,  per  quod  he  loft  his 

Voyage  ad  damnum,  &c.  there  being  a  Verdict  and   Judgment  for  the   Plaintiff;  and  a  Writ  of 

a  Error 
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Error  brought,  it  was  objefted,  that  this  Aftion  ought  not  to  be  brought  by  one  Proprietor  alone, 
who  had  only  a  fifth  Part  of  the  Ship,  but  that  all  Five  were  Joint-Owners,  and  therefore  fhould 
have  joined  in  this  Aftion ;  but  adjudged,  if  this  had  been  pleaded  in  Abatement,  as  it  might,  the 
Declaration  had  been  ill,  but  now  it  doth  not  appear  but  that  the  other  Four  may  be  dead,  and  if 
fo,  then  the  Aftion  is  well  brought  by  the  Survivor;  and  whether  thefe  were  Jointenants  or  Te- 
nants in  Common,  the  Action  furvives;  now,  if  Jointenancy  had  been  pleaded  in  Abatement', 
then  the  Life  of  the  Jointenants  not  named  muft  have  been  averred,  otherwife  the  Plea  had  been 
ill      1  Safk.  31.  Child  verfus  Sands.     See  i  Saund.  29.  S.P. 

24.  In  Covenant,  the  Plaintiff  declared,  that  the  Defendant  and  77  S.  demiferunt  to  the  Plaintifi 
for  fevcn  Years,  by  Virtue  whereof  he  entered,  &c.  and  that  the  Defendant  entered  upon  him, 
and  that  neither  the  Defendant  nor  the  faid  T.S.  ought  to  have  demifed,  but  that  at  the  Time  of 
the  Demife,  one  R.  was  feifed  in  Fee;  the  Defendant  pleaded,  that  T  S.  wot  feifed  and  had 
Power  to  demife,  and  iraverfed,  that  R.  was  feifed,  and  likewife  traverjed,  that  the  Defendant 
entered  and  kept  the  Plaintiff  out ;  and  upon  Demurrer  to  this  Plea  it  was  adjudged,  that  this  Ac- 
tion mult  be  founded  upon  the  Word  Demiferunt,  which  is  a  Covenant  in  Law;  for  there  was  no 
exprefs  Covenant ;  and  therefore  as  the  Intereft  granted  to  the  Defendant  by  that  Word  is  joint, 
fo  muft  the  Covenant  be  ;  and  if  fo,  then  this  Action  being  brought  againft  the  Defendant  alone* 
cannot  be  maintained,  but  it  ought  to  be  brought  jointly  againft  the  Defendant  and  T  S.  who 
both  were  the  Leifors.     1  Sulk.  137.  Coleman  verfus  Sberwin,  Shower,  &c.  79.  S.  C. 

(B) 

Uliyo  ftjali  not  join  ano  be  jomeo,  ant)  in  tol)ae  action*.    See  (A)  15. 

1.  TPWO  cannot  join  in  an  Action  of  Slander,  becaufe  the  Defamation  of  one  is  not  the  Defa- 
J_      mation  of  the  other.     Trin.  28  H.  8.  Dyer  19. 

2.  Two  brought  Trefpafs  againft  the  Defendant  for  Breaking  their  Clofe ;  upon  Not  guilty 
pleaded,  the  Jury  found,  that  one  of  them  was  fole  feifed  of  the  Lands,  and  that  he  expojuit  ad 
culturam  to  the  other  to  plough  and  fow  by  Halfs;  adjudged,  that  no  Eftme  pafied  to  the  other 
by  thefe  Words,  but  that  he  was  ftill  fole  feifed,  and  by  Confequence  they  could  not  join  in 
this  Aftion.     1  Leon.  315.  Hare  verfus  Oakly.  Goldfb.  77.  S.C. 

3.  In  Replevin,  the  Defendant  made  Conufance  as  Bailiff  of  G.  D.  for  Damage-feafant,  fetting 
forth,  that  W.  R.  was  feifed  of  the  Lands,  and  devifed  them  to  G.  D.  &c.  but  becaufe  it  ap- 
peared in  the  Pleading,  that  the  faid  G.  D.  was  Tenant  in  Common  with  the  Heir  at  Law,  Ex- 
ception was  taken  to  the  Conufance,  for  that  Tenants  in  Common  ought  to  join  in  an  Avowry^ 
and  the  Conufance  muft  be  in  both  their  Names;  but  adjudged,  that  a  Tenant  in  Common  may 
defend  alone,  without  his  Companion,  and  he  alone  may  diftrain  and  jufiify  the  Taking,  tho'  his 
Avowry  be  by  Way  of  Action,  do.  Eliz,.  530.  Wilks  verfus  Fletcher.  Pojlea  Verdift.  (G)  5. 
Clot-worthy  verfus  Mitchell.  S.  P. 

4.  Tenants  in  Common  cannot  join  in  ah  Aftion  of  Wafte  againft  their  Leffee ;  but  'tis  other- 
wile  in  the  Cafe  of  Coparceners  or  Jointenants.     Moor  34.    See  (A)  13. 

5.  Two  Perfons  exhibited  two  Informations  at  the  fame  Time,  againft  a  Parfon  for  Taking  a 
Leafe  of  Lands  contrary  to  the  Statute  21  H.  8.  adjudged,  that  he  fhall  not  plead  to  either  of  them  5 
'tis  like  two  Replevins  brought  at  the  fame  Time  for  the  fame  Taking,  <&c.  the  Defendant  fhall 
anfwer  neither.     Moor  864.  Pye  verfus  Cook. 

6.  Three  covenanted  jointly  and  feverally  with  Two  feverally,  this  is  a  good  Covenant;  but 
the  Three  cannot  join  in  an  Action  of  Covenant.     Tin.   17  Car.  March  103. 

7.  Cafe,  &c.  wherein  the  Plaintiff  declared,  that  in  Confideration  her  Father  would  furrendei' 
a  Copyhold  to  the  Defendant,  he  promifed  to  give  his  two  Daughters  20  /.  a-piece,  and  the  Ac- 
tion was  brought  by  one  of  them  ;  after  a  Verdift  for  the  Plaintiff,  it  was  moved  in  Arreft  of 
Judgment,  that  the  Plaintiff  had  declared  upon  a  joint  Promife  made  to  Two,  and  the  Action  was 
brought  by  one,  whereas  the  other  ought  to  be  joined;  but  adjudged,  that  they  had  diftinft  Inte- 
refta,  and  by  Confequence  the  Aftion  is  well  brought  by  one  of  them.  Style  461.  Thomcu's 
Cafe. 

8.  Ajfumpfit  brought  by  two  Plaintiffs,  in  which  they  declared,  that  the  Defendant,  in  Confi- 
deration of  10  /.  paid  to  him  by  the  Plaintiffs,  promifed  to  procure  their  Cattle  which  were  taken 
by  a  third  Perfon,  to  be  redelivered  to  them  on  of  before  fuch  a  Day,  &c.  upon  Nun  AJfumpfit 
pleaded,  the  Plaintiffs  had  a  Verdict ;  and  the  Defendant  moved  in  Arreft  of  Judgment,  th3t  the 
Plaintiffs  ought  not  to  join  in  this  Aftion,  becaufe  the  Promife  on  which  it  was  founded  was  not 
one,  but  feveral  Promiies  made  to  each  of  them  ;  but  adjudged,  that  the  Promife  was  joint  and  not 
feveral,  and  the  Confideration  was  intire,  and  cannot  be  divided.  Style  203.  Vaux  verfas  Draper, 
and  157.  ibid.  Vane  verfus  Steward. 

9.  Cafe,  &c.  againft  two  Defendants  for  Speaking  fcandalous  Words  of  the  Plaintiff  ;  upon  Not  ~  Cro. 
guilty  pleaded  he  had  a  Verdict  againft  both,  but  could  never  get  judgment,  becaufe  this  Aftion  647- 
will  not  lie  againft  two  Defendants  jointly;  the  Plaintiff  ought  to  have  brought  his  Aftion  againft 
them  feverally,  becaufe  where  the  Caufes  are  feveral,  the  Aftions  muft  be  fo  too.     Palm.  313. 
Chamber lai tie  verfus  ll'illmore. 

6  O  a  10.  Error 


iozo  Joinder  in  A&ion. 


10.  Error  to  reverfe  a  Judgment  in  the  Borough-Court ;  this  Writ  was  brought  both  by  the 
Principal  and  Bail,  and  for  that  Reafon  it  was  abated,  for  the  Principal  and  Bail  cannot  join  in  a 
Writ  of  Error.     Paint.  $6j.  Flaw  verfus  Richards. 

1 1 .  Cafe  &c.  the  Plaintiff  had  delivered  the  Goods  of  T.  S.  to  the  Defendant,  who,  In  Confede- 
ration of  fo  much  Money  paid  to  him  by  the  Plaintiff,  promifed  to  deliver  them  to  T.  S.  the  right 
Owner  but  did  not  ;  adjudged,  that  either  the  Deliverer  or  the  Owner  might  bring  the  Action, 
but  they  cannot  join  in  it,  becaufe  the  Confideration  was  not  joint;  fo  where  a  Promife  is  made 
to  the  Father  for  the  Benefit  of  the  Son,  they  cannot  join,  but  either  of  them  may  bring  the  Ac- 
tion •  and  if  brought  by  the  Son,  the  Declaration  muft  be  upon  a  Promife  made  to  his  Father. 
Hardres  521.  Bell  verfus  Chaplin. 

12.  The  Father  and  Son  covenanted  with  the  Furchafer  to  fell  Lands,  &c.  Item,  'Tis  agreed, 
that  the  Purchafer  fhall  p3y  the  Furchafe-Money  to  the  Son  ;  the  Aftion  was  brought  in  the 
Name  of  both ;  and  upon  a  Demurrer  to  the  Declaration,  it  was  held  ill,  becaufe  the  Duty  is 
veiled  in  the  Son,  and  he  alone  ought  to  have  brought  the  Action.  3  Mod.  263.  Tippett  verfus 
Hawkey. 

(C) 

£Df  actions  agatuff  Ctoo  o?  mo?e  jomtlp,  ana  one  acquitted  o?  rclcafeb; 

I#  '-npRefpafs  againft  one  Defendant,  who  pleaded,  that  the  Trefpafs  was  done  by  him  and  one 
W.  Lt~  whom  the  Plaintiff"  had  releafed  ;  the  Plaintiff  replied  and  traverfed  the  Releafe; 
adjudged,  that  the  Declaration  is  good  againft  one  Defendant  alone,  becaufe,  tho'  two  were  guilty 
of  the  Trefpafs,  and  tho'  both  ought  to  be  fucd,  yet  this  Matter  doth  not  appear  on  the  Plaintiff's 
own  Shewing,  but  comes  in  on  the  Part  of  the  Defendant.  Mich.  29  Eliz..  1  Leon.  41.  Henley 
verfus  Broad.    Ante  a  Declaration.  (A)  2.   S.  C. 

2.  Trefpafs  againft  Two  for  Taking  a  Gun  ;  one  of  them  juftified,  for  that  the  Plaintiff"  affault- 

ed  B.  G.  with  his  Gun,  and  for  the  Prefervation  of  the  Peace  and  the  Life  of  the  faid  B.  G.  he 

took  away  the  Gun;  the  other  pleaded  Not  guilty  ;  the  Plaintiff' replied  to  the  Juftification,  and 

t-he  Jury  found  the  other  guilty,   and  the  Juftification  was  held  good;  it  was  objected,  that  the 

Action  being  brought  againft  both  of  the  Defendants  jointly,  and  the  Juftification  of  one  of  them 

being  good,  the  other  cannot  be  guilty ;    but  adjudged,  that  he  who  was  found  guilty  fhall  not 

take  Advantage  of  the  Juftification  made  by  the  other,  but  it  fhall  rather  be  intended  he  took  a- 

way  the  Gun  at  another  Time;    but  if  one  Defendant  juftifies  by  the  Gift  cf  Goods,  and  'tis 

found  for  him,  the  Plaintiff  cannot  have  Judgment  againft  the  other,  becaufe  it  appears  he  had  no 

Caufe  of  Action.     2  Cro.  1 34.  Marlar  verfus  Aihffe. 

1  Roll.  3.  Trefpafs  againft  Three;  one  of  them  pleaded  Not  guilty,  and  the  other  Two  juftified;  the 

ft.ep.a33.  piaio tift"  replied,  and  the  Defendants  demurred  to  the  Replication;  and  before  the  Demurrer  was 

ar°ued,  the   Iffue  was   tried  againft  the  other  Defendant,  and  Judgment  againft  him ;    then  the 

Plaintiff'  entered  a  Nolle  profequi  againft  the  other  two  Defendants,  and  they  all  brought  a  Writ  of 

Error  in  the  Exchequer- Chamber,  and  affigned  for  Error,  that  the  Nolle  profequi  was  a  Difcharge 

to  all  of  them ;  adjudged,  that   if  it  had  been  before  Judgment,  it  would  have  difcharged  all  the 

Defendants,  and  [o  it  would  if  Judgment  had  been  given  againft  all  of  them,  but  becaufe  Judg- 

*     R  11    ment  was  g'ven  againft  one>  there  was  an  End  of  the  Aftion  as  to  him,  and  there  being  none  a- 

Rep. 2;-!  gainft   the  other  Two,  therefore  they  were  not  difcharged.     Hob.  70.  *  Parker  verfus  Lawrence. 

S.  C.    '      Cro.  Car.  173,  239.  Waljh  verfus  Bijhop.  S.  P.    See  Poftea  pi.  8. 

4.  Adjudged,  that  where  a  Plaintiff  brings  a  perfonal  Action  againft  two  Defendants,  and  they 
p'ead  feverally,  and  he  is  nonfuited  againft  one  before  he  hath  Judgment  againft  the  other,  in  fuch 
Cafe  he  is  barred  againft  both,  becaufe  the  Nonfuit  works  in  Nature  of  a  Releafe  of  the  Whole ; 
but  where  there  is  but  one  Defendant,  and  he  pleads  to  IfTue  as  to  Part,  and  demurs  to  the  reft, 
the  Plaintiff"  may  be  nonfuit  as  to  Part,  and  proceed  for  the  reft.  Hob.  180.  Showly  verfus  Evely. 
2  Bulft.  316.  S.  C.    Poftea  Traverfe.  (D)  14.  S.  C. 

5.  Trefpafs  againft  W.  R.  for  Breaking  his  Clofe  at  D.  and  Beating  him  10  OElob.  10  Jac. 
the  Defendant  pleaded,  that  he,  together  with  one  M.  M.  at  the  Time  of  the  Trefpafs,  fuppofed, 
did  jointly  break  the  Plaintiff's  Clofe  and  beat  him,  and  that  afterwards,  (viz..)  13  Junii  11  Jac. 
the  Plaintiff  did  by  Writing,  &c.  releafe  to  the  faid  M.  M-  all  Actions,  &c.  and  averred,  that  the 
Trefpafs  for  which  the  Plaintiff"  complained,  and  that  which  the  Defendant  and  M.  M.  did  joint- 
ly, was  one  and  the  fame,  &  non  alia  neque  diverja;  adjudged,  that  tho'  the  Trefpafs  was  joint, 
yet  the  Plaintiff  might  fue  alone,  or  all,  but  that  in  fuch  Cafe  all  make  but  one  TrefpalTer,  and 
that  either  0/  them  is  anfwerable  for  the  Act  of  the  other  ;  and  therefore  a  Releafe  made  to  one 
difchargeth  the  whole  Trefpafs,  for  againft  joint  TrefpafFers  there  can  be  but  one  Satisfaction. 
T'rin.   1  2  Jac.  Hob.  66.  Cork  verfus  Jounger. 

6.  Cafe,  &c.  againft  two  Defendants;  one  of  them  pleaded  to  Iffue,  and  the  other  demurred  to 
the  Declaration,  and  the  Plaintiff"  had  Judgment  upon  the  Demurrer;  and  now  he  relinquifhed 
the  Iffue  as  to  the  other,  and  brought  a  Writ  of  Inquiry  of  Damages  againft  him  who  demurred, 
and  the  Writ  being  returned,  he  prayed  Judgment ;  but  it  was  objected,  that  the  Plaintiff  having 
relinquifhed  the  Action  as  to  one,  that  was  a  RelLnquifhment  as  to  the  other;  but  it  was  adjudg- 

3  ed 
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ed  otherwife,  (viz,.)  that  the  Plaintiff  might  relinquifh  as  to  one  Defendant,  and  have  Judgment 
againft  the  other.     Moor  624.  The  Lady  Warwick  verfus  Atwood  and  Davis. 

7.  Debt  upon  Bond  againfi:  Two;  after  Appearance  the  Plaintiff  entered  a  Retraxit  againft  one 
of  them  ;  it  was  held,  that  this  amounted  to  a  Releafe,  and  by  Confequence  was  a  Difcharge  to 
both.     March  95.  Paine  verfus  Dennis.    Pojh-a  Retraxit.  (A)  3.   S.  C. 

8.  Two  covenanted  to  build  an  Houfe  artificially,  and  in  an  Action  of  Covenant  brought  againfi 
them,  there  was  Judgment  againft  one  of  them  by  Default,-  the  other  pleaded,  that  they  Two 
did  artificially  build  the  Houfe,  upon  which  they  were  at  IfTue,  and  the  Defendant  had  a  Verdict, 
and  yet  the  plaintiff  moved  for  a  Writ  of  Inquiry  againft  the  other,  againft  whom  Judgment  paf- 
fed  by  Default,  but  it  was  denied,  becaufe  the  Covenant  was  performed,  for  that  is  the  principal 
Matter,  and  'tis  not  material  whether  by  both  or  by  one  of  them  ;  and  'tis  not  like  where  two 
covenant  to  go  to  Rome,  becaufe  that  is  perfonal,  and  one  cannot  plead  that  he  went  thither,  but 
muft  fhew  that  both  went,  for  one  cannot  go  by  Deputy,  but  one  may  build  an  Houfe  by  Depu- 
ty.    Sid.j6.  Boulter  verfus  Ford.     See  pi.  3.    2  Cro.  134. 

9.  In  Covenant,  &c.  the  Cafe  was,  one  covenants  with  Two,  that  he  would  not  make  any 
Agreement  to  farm  the  Excife  of  Beer  in  Cornwall,  without  the  Confent  of  the  other  Two  ;  and 
one  alone  brought  this  Action,  and  affigned  the  Breach,  that  he  (the  Defendant)  did  make  an  A- 
greement  to  farm  the  Excife  without  his  (the  Plaintiff's)  Confent;  after  a  Verdict  for  the  Plaintiff, 
it  was  objected,  that  the  Plaintiff  and  the  other  had  a  joint  Intereft,  and  therefore  this  Action 
could  not  be  brought  by  the  Plaintiff  alone,  without  joining  the  other:  Sed  per  Curiam,  here  is 
no  joint  Intereft,  but  each  of  the  Covenantees  may  maintain  an  Action  for  his  particular  Damages, 
fo  the  Plaintiff  had  Judgment.     2  Mod.  82.  IVilkinfon  verfus  Lloyd. 

10.  Affault  and  Battery,  &c.  againft  four  Defendants;  after  a  Verdict  for  the  Plaintiff  a  Writ  of 
Error  was  brought,  to  which  the  Defendant  in  Error  pleaded  a  Releafe  of  one  of  them  ;  and  up- 
on a  Demurrer  to  this  Plea,  per  Curiam,  this  Releafe  fhall  not  bar  the  other  Three  of  a  perfonal 

Thing  as  this  is ;  but  where  feveral  are  to  recover  in  the  Perfonalty,  the  Releafe  of  one  is  a  Bar  geg  rU(j. 
to  the  reft;    but  'tis  not  fo  in  Point  of  Difcharge,   as  in  the  principal  Cafe.      3  Mod.  109.  A-  dock'i 
nonymus.  ■  Cafe. 

11.  In  Trover  againft  Two,  upon  Not  guilty  pleaded  by  one,  the  Plaintiff  had  a  Verdict;  the 
other  pleaded  a  Releafe  of  all  Actions,  and  there  the  Verdict  was  againft  the  Plaintiff;  upon  a 
Motion  for  Judgment  againft  him,  who  was  found  guilty,  it  was  denied  per  Curiam,  becaufe  the 
Trover  being  joint  againft  both,  a  Releafe  of  all  Actions  dif.harges  both.  4  Mod.  379.  Kijfin 
verfus  IVillis  &  al\ 

1  2.  Two  Joint  Merchants  made  T.  P.  their  Factor,  one  of  them  died,  leaving  an  Executor ;  ad- 
judged, that  he  and  the  furviving  Merchant  cannot  join  in  an  Action  againft  the  Factor,  for  the 
Remedy  furvives,  yet  the  Duty  doth  not;  therefore  the  Action  muft  be  brought  by  the  Survivor; 
and  if  he  recover,  he  muft  be  anfwerable  to  the  Executor  of  the  other.  2  .SW£.  444.  Martin 
verfus  Crump. 

13.  Cafe,  &c.  for  Money  had  and  received  to  the  Plaintiff's  Ufe,  it  appeared  upon  the  Evi- 
dence, that  Layfeild  and  the  other  Defendants  were  Bankers  and  Partners,  and  that  the  Plaintiff 
had  given  20  s.  to  Layfeild,  for  a  double  Exchange"  Lottery-Ticket,  who  undertook  to  pay  what 
Benefit  fhould  happen,  and  the  Ticket  came  up  a  Benefit  of  40/.  for  which  this  Action  was 
brought  againft  all  the  Partners;  it  was  objected  at  the  Trial,  that  Layfeild  only  ought  to  be 
charged,  becaufe  it  did  not  appear  that  the  other  Defendants  had  undertaken  to  be  Truftees  ;  but 
adjudged,  that  the  Adventurers  put  their  Money  in  upon  the  Credit  of  all  the  Partners,  and  the 
Act  of  one  fhall  bind  the  reft,  unlefs  he  could  fhew  a  Difclaimer,  and  a  Refufal  to  be  concerned 
in  it.     1  Salk.  292.  Layfeila's  Cafe. 

(D) 
fl&f  joint  anb  fcbcral  gctt0tl£.     See  Tithes.  (R)  5.   Trefpafs.  (K)  22. 

1.  A  Sfumpfn  in  Confederation  the  Plaintiff  would  permit  the  Defendant  to  enjoy  fuch  Lands  for 
±\.  five  Years,  he  promifed  to  pay  at  the  Feaft  of  All-Saints  next  coming,  and  fo  yearly  20/. 
at  the  Feafts  of  the  Annunciation  and  All-Saints,  by  equal  Portions,  during  the  Term  ;  and  al- 
ledged,  that  he  had  enjoyed  the  Land  for  half  a  Year,  and  had  not  paid  the  20/.  adjudged,  that 
thefe  were  feveral  Duties,  and  fo  feveral  Actions  were  maintainable ;  fo  where  one  Gajcotgne  pro- 
mifed to  give  a  Man  700  /•  in  Confederation  he  would  marry  his  Daughter,  and  to  pay  1  00  /. 
every  Year,  till  the  whole  Sum  was  paid ;  adjudged,  that  a  feveral  Action  might  be  brought  for 
every  100/.     Mich.  29  Eliz-.  Gafcoigne's  Cafe.     Owen  42.  Hunt  verfus  Thorney. 

2.  Cafe  for  Riding  the  Plaintiff's  Horfe,  and  Trover  and  Converfion  for  a  Horfe  and  a  Mare  ; 
it  was  held,  thar  any  Actions  may  be  joined  where  the  Plea  of  Not  guilty  goes  to  ajl,  as  Trefpafs 
on  the  Cafe,  and  Trefpafs  Vi  &  Armis  ;  fo  in  the  8th  Rep.  the  Writ  was  de  libera  Tenemeuto,  and 
the  Plaint  was  de  quatuor  Acris  Salici,  and  to  have  reafonable  Eftovers;  and  it  was  challenged-, 
becaufe  the  Plaintiff  had  joined  two  Freeholds  in  one  Plaint,  but  the  Challenge  was  not  allowed, 
fo  the  Plaint  was  held  good.  SRep.^j.B.  Lutw.  Abr.36.  Cowper  verfus  Towers.  Cro.  Car.  20. 
S.  P.  Allen  9.  S.  P.  Sid.  244.  S.  P.  Matthews  verfus  Hopkins. 

2.  Eject- 


1022,  Joint  Actions. 


iBrownl.       3.  Ejectment  and  Trerpafs,  and  Affault  and  Battery  were  brought  againft  the  Defendant;  upon 
235-  Not  guilty  pleaded,  the  Plaintiff  had  a  Verdict  both  for  the  Ejectment  and  Battery,  and  entire  Da- 

mages affeffed;  the  Court  took  Time  to  advife  what  Judgment  fhould  be  given,  becaufe  it  was 
without  Precedent ;  but  they  agreed,  that  the  Damages  for  the  Battery  could  not  be  releafed,  be- 
caufe they  were  entire  with  the  Ejectment.  Hill.  i6Jac.  Hob.  249.  Bird  verfus  Sue U.  Juftice 
Winxh  was  of  Opinion,  that  'tis  not  good. 

4.  Trefpafs  againft  the  Defendant,  for  that  he  fimul  cum  T.  S.  with  Force  and  Arms  did  affault 
him  1  junii,  &c.  The  Defendant,  as  to  the  Force,  &c.  pleads  Not  guilty,  and  as  to  the  Affault 
he  pleaded,  that  the  Plaintiff  had  brought  another  Action  againft  T.  S.  for  the  fame,  and  had  Judg- 
ment and  Damages  for  the  fame  Trefpafs,  &c.  and  upon  a  Demurrer  to  this  Plea  it  was  infilled 
that  it  was  welMaid;  for  tho'  the  Plaintiff  had  Judgment  againft  one,  yet  that  (hall  not  bar  him 
from  his  Action  againft  the  other,  becaufe  the  Affault  of  the  one  is  not  the  Affault  of  the  other : 
Sed  per  Curiam,  the  Plea  is  a  good  Bar  againft  another's  Action,  for  'tis  the  fame  Trefpafs,  and 
the  Plaintiff  fhall  not  have  a  double  Satisfaction.     1  Roll.  Rep.  224.  Honey  verfus  Rice. 

5.  The  Bill  was  in placito  tranfgrejfionis  fttper  cafum,  and  the  Declaration  and  all  the  Proceed- 
ings were  in  Nature  of  a  Confpiracy ;  after  a  Verdid;  for  the  Plaintiff,  it  was  moved,  that  the  De- 
claration was  not  warranted  by  the  Bill,  and  that  the  Judgments  in  thofe  Actions  were  feveral 
and  different:  Sed  per  Curiam,  if  a  Bill  contain  Matter  at  Common  Law,  and  the  Declaration 
Matter  on  a  Statute,  the  Plaintiff  fhall  have  Judgment  as  at  Common  Law;  fo  he  may  have  a 
general  Writ  of  Trefpafs  for  Breaking  his  Park,  where  a  Remedy  is  given  by  the  Statute  de  ma- 
lefiElonbus  in  Parcis;  fo  he  may  have  Trefpafs  or  an  Appeal  of  Maihem  by  the  Statute.  2  Roll. 
Rep.  49.  Cranbank's  Cafe. 

6.  The  Husband  was  indebted  to  the  Plaintiff  in  200/.  and  died,  and  his  Wife  adminiftred; 
and  fbe  likewiie  was  indebted  to  the  Plaintiff  in  70  /.  and  upon  an  Account  between  them,  fhe 
promifed  to  pay  all  the  Money,  and  for  Nonpayment  the  Plaintiff  brought  an  Afjumpfit;  upon 
Non  Afjumpfit  pleaded,  the  Plaintiff  had  a  Verdict  and  Judgment;  but  upon  a  Writ  of  Error 
brought,  it  was  reverfed,  becaufe  the  Defendant  ought  to  be  charged  in  two  feveral  Actions,  in 
one  as  Adminiftratrix,  and  in  another  in  her  own  Right,  and  not  in  one  Ajfumpfit  for  the  Whole. 
Hill.  12  Jac.  Hob.  88.  Herenden  verfus  Palmer,  and  Style  472.  Conge  verfus  Laws.  S.  P.  Poflea, 
Joint  Executors.  (D)  9,  10. 

7.  In  Trefpafs  for  Affault  and  Battery  againft  two  Defendants,  the  Plaintiff  declared  againft  one 
for  the  Battery,  and  againft  the  other  for  Taking  away  bis  Goods,  and  had  Judgment  for  joint 
Damages  againft  both  of  them;  but  adjudged,  they  cou'd  not  be  joined  in  one  Action,  becaufe 
the  rrefpaffes  were  of  feveral  Natures.     Mich.  2±Car.  Style  153.  Cut/worth's  Cafe. 

1  Lev.  8.  Action  for  a  Penalty  on  a  new  Statute  1  2  Car.  2.  which  gives  fo  much  to  the  right  Incum- 

141-  bent,  if  he  who  was  the  prefent  Incumbent  did  not  fecure  to  him  half  a  Year's  Profit,  &c.  and  an 

Indebitatus  Afjumpfit  for  Tithes  generally,  without  fetting  forth  any  particular  Agreement ;  upon 
Nun  Afjumpfit  pleaded,  the  Plaintiff  had  a  Verdict ;  adjudged  in  Arreft  of  Judgment,  that  fo  much 
of  the  Declaration  which  relates  to  the  Penalty  of  the  Statute  is  difcontinued  by  this  IfTue ;  but  if 
the  Defendant  had  pleaded  Not  guilty,  it  might  have  been  otherwife;  and  as  to  a  general  Indebi- 
tatus Ajfumpfit  for  Tithes,  it  fhall  be  intended  after  a  Verdict,  that  a  Special  Agreement  was 
made;  and  tho'  it  was  faid  pro  decimis,  without  faying  deliberatis,  yet  'tis  well  enough,  for  an  In- 
debitatus pro  eauo  is  fo,  the  Word  Pro  implying  a  Sale.  Sid.  223.  Wright  verfus  Beale. 
Vent.365.  9.  Cafe,  &c.  wherein  the  Plaintiff  declared  upon  the  Cuftom  of  the  Realm,  and  that  the  De- 
fendant 10  May  was  a  common  Carrier,  and  that  the  Plaintiff  <5  May  was  pofTeffed  of  50/.  which 
on  the  fame  Day,  &c.  he  delivered  :o  the  Defendant  to  carry,  which  he  did  fo  negligently,  that 
it  was  loft;  and  he  alfo  declared  in  Trover  for  the  fame  Sum  ;  the  Defendant  pleaded  Not  guilty, 
and  the  Plaintiff  had  a  Verdict  generally;  it  was  objected,  that  an  Action  on  the  Cafe  and  Trover 
could  not  be  joined,  becaufe  one  is  founded  on  a  Cuftom  and  the  other  on  a  Wrong,  to  which  it 
was  anfwered,  that  the  Plea  of  Not  guilty  goes  to  both ;  but  adjudged,  that  this  Declaration  and 
Verdict  is  ill,  for  tho'  Not  guilty  goes  to  both,  yet  the  Verdict  ought  not  to  be  for  the  Plaintiff 
generally.     Sid.  245.  Matthews  verfus  Hopkins.     See  Sid.  223.  See  pi.  1  J.  5.  P. 

10.  Error  of  a  Judgment  in  C.  B.  where  the  Plaintiff  joined  Ajfumpfit  and  Trover  in  one  Decla- 
ration, and  the  Jury  found  for  the  Plaintiff  in  the  Afjumpfit  and  for  the  Defendant  in  the  Trover: 
Hale  Ch.  Juft.  held,  that  tho'  the  Caufes  are  made  feveral  by  the  Verdict,  yet  the  Declaration  be- 
ing void  ab  initio,  the  Judgment  is  void.  2  Lev.101.  Holmes  verfus  Taylor.  See  Hardres  166. 
3  Lev.  99.   Bage  verfus  Bromnell.  S  P. 

1 1.  Cafe,  &c.  upon  the  Cuftom  of  the  Realm,  and  Trover  againft  a  common  Carrier,  joined  in 
the  fame  Action,  and  adjudged  good,  becaufe  the  Plea  Not  guilty  goes  to  both;  but  if  a  Carrier 
lofcth  Goods  committed  to  him,  a  general  Action  of  Trover  doth  not  lie  againft  him.  1  Vent. 
223.  Owen  verfus  Lewm.  Sid.  244.  Matthews  verfus  Hoskins.  S.  P.  contra.  1  Vent.  365.  Den- 
nifon  VLrfus  Ralphfon.  S.  P. 

1  2.  Ajfumpfit  and  Trover  in  the  fame  Declaration,  the  Defendant  pleaded  Non  Ajfumpfit  as  to 
one,  and  Not  guilty  as  to  the  other,  and  the  Plaintiff  had  a  Verdict  upon  the  Afjumpfit,  and  the 
Defendant  was  found  Not  guilty  upon  the  Trover;  and  now,  upon  a  Writ  of  Error  brought,  the 
Joining  thefe  Actions  was  affigned  for  Error,  and  it  was  held  Error.  Raym.  233.  Tailour  verfus 
'Holmes. 


13,  Tro- 
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13.  'Trover  of  feveral  Goods  ;  the   Defendant  pleads  an  Action    of  Trefpafs  vi  &  armis   was  2  Mod. 
formerly  brought  againft  him  for  taking  and  difpofing   the  fame  <  ".oods ;  and  that  upon   Not  guil-  5l8# 

ty  pleaded,  there   was  a  Verdict  and  Judgment  for  him,  &c.  Judgment  ft  aHio,  &c.   the  Plain-  3  Modi *» 

tiflf  demurred  to  this  Plea,  and  had  Judgment,  becaufe  Trover  and  Trejpafs  are  Actions  fomecimeS 

of  a  different   Nature  ;  for  Trover  will  lie,  where  Trefpafs  vi  &  armis   will  not  ;  as  where  one 

delivers  Goods  to  another  to  keep  for  the  Ufe  of  the  Deliverer,  who  afterwards  demands  them, 

and  they  are  not  delivered  ;  here  Trover  will  lie,  but  not  Trefpafs,  becaufe  the  Taking  was  not 

wrongful ;  but  where  there  is  a  wrongful  Taking  and  Detaining  the  Goods,  the  Plaintiff  may  have 

either  Trefpafs  or  Trover;  and  in  fuch  Cafe  a  Recovery  in  the  one  is  a  good  Bar  to  the  other  ; 

for  the  Rule  is,  (viz,.)  where  the  fame  Evidence  will  maintain  both  Actions,  there  the  Recovery  in 

one  is  a  good  Plea  in  Bar  to  the  other ;  and  as  to  this  Purpofe  Ferrers's  Cafe  is  good  Law;   fo  in 

this  Cafe  it  (hall  be  intended,  that  the  Plaintiff*  had  miftaken  his  firft  Action,  by   bringing  Tref-  *see-tt0fe 

pafs  vi  &  armis,  when  he  had  no  Evidence  to  prove  a  wrongful  Taking;  but  his  Proof  confifted  v. Stan    ' 

only  in  a  Demand  and  Refufal,  which  is  proper  Evidence  in  a  Trover;  and  for  that  Reafon  the  den. 

Verdict  pafTed  againft  him  in  the  Action  of  Trefpafs,  and  therefore  he  was  obliged  to  begin  again 

in  Trover.     Rnym.  472.  Putt  verfus  Rawfteme. 

14.  Trefp.ifs,  &c.  for  taking  a  Mare,  and  converting  her  to  his  own  Ufe  ;  the  Defen- 
dant juflified  under  a  Levari  facias,  &c.  and  upon  a  Demurrer,  it  was  objected  againft  the  De- 
claration, that  Trefpafs  and  Trover  ought  not  to  be  joined  in  one  Action  ;  but  adjudged,  that  the 
Converfon  was  only  alledged  by  Way  of  Aggravation  of  Damages;  and  that  fince  the  Plea  of 
Not  guilty  goes  to  both,  the  Declaration  was  good.  2  Lutiv.  if  24.  Hardall  veths  Smith  &  al'> 
S.'c  Execution.  (D)  15.  S.  C.  and  14.  J.  P. 

15.  Ajfumpfit  on  the  Cuftom  of  the  Realm,  and  Trover  in  the  fame  Declaration  againft  a  Com-   .-., 
Won  Carrier;    after  a  Verdict  for  the  Plaintiff,  and  entire  Damages,  the  Judgment  was  arretted ;  *?Mocl' 
becaufe  an  Affumpft  is  quaji  ex   *  contractu,  and  a   Contract  and  a  Tort  cannot    be  joined  in  321. 
one  Action.      1  Salk.  10.  Sir  John  Dalflon  verfus  Johnfon.     2  Salk.  703.  The  Pleadings.     See  Mat-   5  Lev. 
thews  verfus  Hopkins.  S.P.     See  Trial.  (F)  10.     See  pi.  9.  S.P.  J5S- 

\6.  Indebitatus  Affumpfit  brought  by  the  Plaintiff  as  Adminiftrator  to  T.  S.  upon  a  Promife 
made  to  his  Teftator,  and  an  infimul  computaffet  between  the  Plaintiff  and  the  Defendant,  for 
Money  due  to  himfelf;  the  Defendant  demurred  to  the  Declaration,  and  had  Judgment  ;  for  the 
Plaintiff  cannot  fue  for  his  own  Right,  and  for  that  of  another,  in  one  and  the  fame  Action^ 
becaufe  the  Cofts  will  be  entire,  and  he  cannot  diftinguifh  how  much  he  is  to  have  as  Admini- 
ftrator, and  how  much  for  himfelf.     1  Salk.  10.  Rogers  verfus  Coo ke. 

17.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that  he  was  Majler  of  a  Ship  laden  with  Com 
in  fuch  a  Port,  and  ready  to  fail,  &c.  and  that  the  Defendant  entered  and  feifed  the  f aid  Shtpt 
and  detained  her,  by  Reafon  whereof  he  loft  his  Voyage;  there  was  an  ill  Plea,  and  upon  a  De- 
murrer to  it,  there  was  an  Objection  to  this  Action,  that  it  fhould  not  be  Cafe,  but  Trefpafs  ;  but 
adjudged,  that  this  Action  is  well  brought  for  the  Special  Damages  which  the  Plaintiff  had  fuftained, 
as  he  was  Mafter  of  the  Ship,  and  could  only  recover  for  his  particular  Lofs ;  'tis  true,  ha 
might  have  brought  an  Action  of  Trefpafs  upon  his  Pofleulon.  1  Salk.  10.  Pitts  verfus 
Gainer. 


Joint  antj  g>etoeral 

(  a  ) 

Eafe  of  Lands  to  two   for  their  Lives,  without  Impeachment  of  Wafte,   during  the 
Lives  of  the  Laid   Leffees,  naming  them,  &c.  one  died,  and  the  Leflor  brought  an 
Action  of  Wafte  againft  the  Survivor;  adjudged,   that  the  Action  will  not  lie ;  for 
thefe  Words,  without  Impeachment  of  Waft©,  fhall  follow  the  Ihtereft  which  fur- 
vives.     1  And.  1 $1. 

2.  The  Conufor  entered  into  a  Statute  in  Nature  of  a  Reccgnifance  for  580/.  and  a  Defea- 
fance  was  made,  that  if  the  Conufor  paid  the  Money  at  feveral  Days  therein  mentioned,  the  Re- 
cognifance fhould  be  void  ;  the  Conufor  paid  Part  of  the  Money  on  the  Days  of  Payment,  and 
the  Conufee  acknowledged  the  Receipt  of  1 50  /.  and  did  acquit,  releafe  and  difcharge  the  Co- 
nufor thereof,  and  of  fo  much  of  the  Sum  mentioned  in  the  Defeafance,  and  of  fo  much  con- 
tained in  the  Recognifance,  &c.  and  afterwards  the  Conufor  brought  an  Audita  querela,  pretend- 
ing, that  the  whole  Recognifance  was  difcharged  by  this  Releafe ;  for  it  being  entire,  a  Difcharge 
of  Part  is  fo  of  the  Whole  :  Sed  per  Curiam,  tho'  the  Recognijance  it  felf  is  entire,  yet  the 
Sum  therein  contained,  is  not  fo;  for  that  may  be  devided  and  paid  at  feveral  Days,    and  feveral 

Ag« 


1024  joint  and  Several. 

Acquittances  may  be  given  for  the  refpective  Sums  received,  and  an  Acquittance  of  Part  is  not  an 
Acquittance  of  the  Refidue.     i  And.  235.  Cook  verfus  Bacon. 

3.  'tenant  for  Life  and  he  in  Rcverfion  joined  in  a  Leafe;  afterwards  the  'Tenant  for  Life 
died,  and  the  Lefiee  having  committed  Wafte,  he,  who  was  the  Reverfioner,  brought  an  Action 
of  Wafte  againft  him  for  Wafte  done  in  the  Lands,  which  he  (the  Plaintiff)  had  demifed  to  the 
Defendant ;  who  pleaded,  that  the  Leafe  was  made  to  him  by  thg  Plaintiff,  and  by  the  Tenant 
for  Life,  and  traverfed,  that  it  was  made  by  him  alone  \  adjudged,  that  this  Traverfe  was  ill, 
becaufe  tho'  at  firft  it  was  the  Leafe  of  the  Tenant  for  Life,  and  the  Confirmation  of  him  in  Rc- 
verfion, and  fo  joint  •,  yet  when  the  Tenant  for  Life  died,  'tis  then  the  Leafe  of  him  in  Rever- 
fion,  and  fo  feveral.  Moor  72.  Newdigate's  Cafe. 
1  And  4-    Leafe    for     Years     to     Husband    and    Wife,    if    they,    or    any   Iffue   of    their  Bodies, 

161.  fhould  fo  long  live;  one  of  them  died,    and  they  had  no  Iffue,  yet  the  Leafe  is  not  determined, 

for  it  fhall  be  intended  to  continue  fo  long  as  either  the  Husband,  Wife,  or  any  of  their  IiTue 
fhould  live  J  and  not  fo  long  as  the  Husband  and  Wife  fhould  jointly  live;  for  in  this  Cafe 
the  disjunctive  or,  fhall  be  taken  diftributively    to  either.     Moor  230.  Baldwin  verfus  Cook. 

5.  Debt  upon  Bond,  conditioned  to  ftand  to  the  Award  of  four  Perfons,  fo  as  the  fame  be 
made  by  four  or  three  of  them,  and  three  only  made  the  Award  ;  adjudged  good,  for  Awards 
fhall  be  taken  by  Equity,  that  all  Parts  may  ftand  together ;  and  Coke  argued,  that  there  was  a 
Difference  between  an  Interefi  and  Authority  ;  as  where  the  next  Avoidance  was  granted  to 
fur  &  uni  eorum  conjunElim  &  divifim ;  in  fuch  Cafe  one  of  them  cannot  prefent,  becaufe 
the  Interefi  is  joint  •  but  if  a  Letter  of  Attorney  be  made]  to  four  &  uni  eorum  conjunElim 
&  devijim,  there  if  'tis  executed  by  one,  'tis  good,  becaufe  that  is  only  an  Authority  to  do  a 
Thing  without  any  Intereft  in  the  Thing  it  felf ;  fo  if  a  Covenant  is  made  with  four  conjunc- 
tion &  divifim,  if  that  Interefi:  on  which  'tts  founded  is  joint,  then  the  Covenant  is  joint,  o~ 
therwife  not.     Moor  849.  Barry  verfus  Perin. 

6.  Upon  an  Information  againft  an  EngrofTer  of  Cattle,  he  juftified  the  Buying  and  Selling  Co 
many  Cattle  under  two  Licenfes,  without  diftinguifhing  how  many  he  bought  and  fold  by  one 
Licenfe,  and  how  many  by  the  other;  and  upon  Demurrer  the  Informer  had  Judgment  for  that 
Reafon.     Moor  879.  Dawkes  verfus  Hills. 

7.  Upon  a  Bill  in  the  Exchequer,  the  Cafe  was,  feveral  Commiffioners  of  the  Excife  were 
bound  each  for  himfelf,  &c.  to  make  true  Payment  of  all  Money  received  by  himfelf,  or  by  any 
other  for  him,  and  by  his  Means,  Confent  or  Procurement  ;  and  it  was  held  by  Ch.  Baron  Hale, 
if  the  Words  had  been,  Or  by  his  Means,  Confent  or  Procurement,  that  each  would  have  been 
bound  for  the  Receipts  of  the  other  joint  Commiffioners;  fo  if  they  had  been  joint  Accountants, 
each  would  have  been  liable  for  the  Whole,  tho'  not  received  by  himfelf,  efpecially  it  being 
in  the  Cafe  of  the  King  5  'tis  true,  it  would  not  be  fo  in  the  Cafe  of  a  Common  Perfon,  as  in 
joint  Executors,  each  is  chargeable  for  no  more  than  comes  to  his  Hands ;  but  yet,  if  by  A- 
greement  amongft  themfelves,  that  each  fhall  intermeddle  with  fuch  a  Part  of  the  Teftator's  E- 
llate,  each  of  them  fhall  in  fuch  Cafe  be  chargeable  with  the  Whole  ;  becaufe  the  Receipts  of 
each  arepurfuant  to  the  Agreement  made  by  both.     Hardr.^i^.  Gill  verfus  Attorney  General. 

8.  Covenant  upon  a  Charter-Party  between  Bolton  the  Owner  and  Lee  and  Morgan,  Mer- 
chants and  Freighters  of  a  Ship,  by  which  Bolton  lent  the  Ship  for  48  /.  per  Month,  &c.  and  it 
was  mutually  covenanted  between  the  Parties  &  quemlibet  eorum,&c.  and  the  Action  was  brought 
againft  Lee  alone ;  and  upon  Demurrer  to  the  Declaration,  it  was  infifted,  that  the  Action  ought  to 
be  againft:  both  ;  that  quemlibet  eorum  doth  not  make  it  feveral,  for  that  fhall  be  referred  to  the 
Plaintiff,  who  is  the  fole  Party  on  one  Side;  fo  that  'tis  disjunctive  between  him  and  the  other 
two,  but  'tis  ftill  joint  as  to  them  ;  but  adjudged,  that 'tis  joint  and  feveral  on  both  Sides.  2  Lev. 
56.  Bolton  verfus  Lee. 

z  Lev.  6.  9.  AJfumpfit,  &c.  to  perform  an  Award,  which  was  afterwards  made,  and  it  was  that  the  De- 
fendant fhould  pay  to  the  Plaintiff  feveral  Sums,  and  at  feveral  Times,  and  to  fign  mutual  Re- 
leafes ;  and  the  Plaintiff  fhewed,  that  one  of  the  Times,  in  which  Part  of  the  Money  was  to  be 
paid,  was  paft,  and  that  the  Defendant  had  not  paid  it ;  there  was  an  ill  Plea,  and  a  Demurrer ; 
and  it  was  objected  againft  the  Declaration,  that  this  Action  did  not  lie  till  all  the  Days  were 
paft,  on  which  the  feveral  Sums  were  to  be  paid  ;  but  adjudged,  that  the  Aftion  was  well  brought 
for  the  Money  which  was  then  due,  and  the  Plaintiff  fhall  recover  Damages  accordingly,  and  that 
he  may  bring  a  new  Action  when  another  Sum  is  due,  and  fo  toties  quoties.  2  Saund.  337.  Cook 
verfus  Whorewood. 

1  o.  Debt  upon  Bond  for  Performance  of  Articles,  brought  by  the  Plaintiff  as  Adminiftrator  of  IVm. 
Waite;  the  Defendant  pleaded,  that  the  faid  Articles  were  made  between  him  and  thefaid  Wm.Waitey 
reciting,  that  the  faid  Watte  being  entituled,  in  Right  of  his  Wife,  to  the  Thirds  of  the  Eftate  of  one 
Amery,  whofe  Widow  fhe  was;  and  that  the  Defendant  having  married  the  only  Daughter  and 
Heir  of  the  faid  Amery  ;  and  it  being  incertain  to  how  much  the  Thirds  would  amount,  it 
was  agreed  between  him  and  the  faid  Waite,  That  Waite  fiould  accept  10  1  yearly,  during  the 
Life  of  his  Wife,  in  Satisfaction  for  her  Thirds,  which  the  Defendant  covenanted  to  pay  him 
half  yearly,  for  fo  long  Time  as  his  Wife  fhould  live,  which  had  performed,  &c.  the  Plaintiff  re- 
plied, that  Waiters  Wife  lived  after  Lady-day  1  Jac.  2.  and  that  5  /.  was  due  to  the  Plaintiff  af- 
ter the  Death  of  Waite,  for  half  a  Year ;  and  upon  Demurrer  to  this  Replication,  it  was  adjudged, 
that  by  the  Intent  of  the  Articles,  the  10  /.  was  to  be  paid  only  during  the  joint  Lives  of  Waite 
4  and 
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and  his  Wife.,  and  he  dying  firft,  nothing  could  be  due  after  his  Death.     2  Lutw.  Rep.  323.  Reeves 
verfus  Sheppard. 

11.  Debt  upon  a  Bond  made  to  a  Woman  dumfota,  conditioned,  that  the  Defendant  fljould 
pay  to  her  10/.  yearly,  fo  long  as  he  and  Jhe  jhould  live  together,  &c.  the  Woman  afterwards 
married,  and  this  Aftion  being  brought  by  the  Husband  and  Wife,  the  Defendant  pleaded  in 
Bar,  that  he  and  the  Plaintiff's  Wife  did  not  live  together ;  and  upon  Demurrer  the  Plaintiff  had 
Judgment;  the  Queftion  being,  whether  the  Words  live  together,  fhall  be  taken  as  living  together 
m  the  fame  Houfe,  or  living  together  at  the  fame  Time  ;  and  adjudged,  that  the  Money  fhould 
be  paid  during  their  joint  Lives.     1  Lutw.  555.  Gatland,  &  Ux'  verfus  Chatfleld. 

12.  Debt  upon  Bond,  for  Performance  of  Covenants  in  Marriage-Articles;  fetting  forth,  that  a 
Marriage  was  intended  between  the  Defendant  and  A.  the  Widow  of  S.  C.  and  that  (he  was  feifed 
of  Lands  of  the  yearly  Value  of  80  /  for  her  Life,  Remainder  to  fuch'Perfon  to  whom  file  ftiould 
devife  the  fame,  whether  fole  or  married,  and  that  the  Defendant  was  to  receive  the  Profits  after 
the  Marriage,  during  the  joint  Lives  of  him  and  and  the  Wife,  &c.  and  that  he  covenanted  in 
Confideration  of  the  Marriage,  to  pay  unto  the  Plaintiff  20  /.  yearly  from  Michaelmas  next  after 
the  Marriage,  &c.  in  Truft,  and  for  the  Benefit  of  the  Wife,  which  he  had  not  done,  &c.  the 
Defendant  pleaded  Performance;  the  Plaintiff  replied,  and  afligned  the  Breach,  that  after  the  Mar- 
riage he  did  not  pay  10  at  Lady-day,  35  Car.  2.  and  averred,  that  the  Wife  was  then  living  ;  and 
upon  Demurrer  to  this  Replication,  it  was  objected,  that  the  20  /.  being  by  the  Artic'es  to  be  paid 
yearly,  and  not  faying  every  Year,  or  for  how  long,  it  fhould  be  therefore  paid  but  one  Year,  for 
that  anfwers  the  Word  yearly  ;  but  adjudged,  that  the  Defendant  being  to  receive  the  Profits  of 
his  Wife's  Lands  during  their  joint  Lives,  the  Payment  of  the  20  /.  fliall  be  intended  to  continue  fo 
long.     1   Lutw.  450.  Death  verfus  Dennis. 

13.  A  Latitat  was  fued  out  againft  four  Defendants  in  Trefpafs  ;  the  Plaintiff  was  nonfuit, 
for  want  of  a  Declaration,  and  the  Attorney  for  the  the  Defendant  entered  four  Nonfuits  againft 
him  ;  adjudged  irregular,  becaufe  the  Trefpafs  is  joint;  and  tho'  the  Plaintiff  may  declare  feveral- 
ly  in  Trefpafs,  yet  it  remains  joint  till  fevered  by  the  Declaration.  2  Salt  454.  Aliington  ver- 
fus  Vavafor. 

14.  In  Covenant,  &c.  the  Plaintifr  declared,  that  the  Defendant  and  W.  R:  convenerunt  pro  fe  &■ 
quolibet  eqrum,  that  they,  or  either  of  them  would  freight  fuch  a  Ship,  &c.  The  Defendant 
pleaded  in  Abatement,  that  there  were  Covenantors  living,  and  not  named,  &c.  and  upon  a  De- 
murrer it  was  adjudged,  that  this  was  joint  and  feveral ;  like  obligamus  nos  &  utrumque  noflrum  ; 
but  Holt  Ch.  Juft.  held,  that  there  was  a  Difference  between  this  and  that  W.  R.  and  T.  P.  conve- 
nient &  quihbet  eqrum  convemt  ;  for  there  the  lair.  Words  make  it  feveral;  but  convenerunt  pro 
fe  &  quohbet  eorum,  goes  to  the  Thing  to  be  done,  and  imports,  that  both  or  either  of  them  would 
doit.      I  Salk.  393.  Rohinfon  verfus  Walker.     Farr.  153.6'.  C. 

15.  W.  R.  having  a  Difcouife  with  the  Defendant  concerning  the  Marriage  of  his  Daughter  with 
the  Defendant's  Son  ;  it  was  agreed,  that  IV.  R.  fhould  give  50  /.  with  his  Daughter,  and  that 
if  flie  iurvived,  then  the  Defendant  fhou'd  pay  her  100  /.  after  the  Death  of  her  "Husband;  and 
fo  mutual  Promiles  were  made  between  IV.  R.  and  the  Defendant  ;  the  Parties  inter  marriedj  IV. 
R.  died  Inteltate,  having  paid  the  50  /.  the  Wife  furvived  her  Husband,  and  now  the  Admini- 
ftratrix  of  tV.  R.  brought  an  Aftion  on  the  Cafe  againft  the  Defendant,  and  afligned  the  Breach, 
that  the  Defendant  had  not  paid  the  100  /.  in  Retardationem  Adminijlrationis,  &c.  after  a  Ver- 
d;ft  for  the  Plaintiff,  upon  Non  AJJnmpfit  pleaded,  it  was  objected  in  Arreft  of  Judgment,  that 
the  Aftion  ought  to  have  been  brought  by  the  Daughter;  but  adjudged,  that  the  Confideration 
moved  from  IV.  R.  and  the  Promife  was  made  to  him  ;  but  true  it  is,  that  the  Action  might  have 
been  brought  by  the  Daughter.  Allen  1.  Bafield  verfus  Collard.  See  Rippon  verfus  Norton 
6'.  P. 
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ther  refufes.  (A)  good,  and  not  good,  and  what  may 
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ther.  (B) 
Where  the  Aft  of  one   mall  not  bind 

the  other.  (C) 


be  joined  in  A&ions  by  them.  (D) 
Of  Actions,  where  they  are  Defendants. 
good,  and  not  good.  (E) 


(A)  I 

Cafc£3  tnljcre  one  pjotoeg  tije  mill,  ana  tije  ot&tt  tefufe*. 

Oint  Executors  are  accounted  in  the  Law  but  as  one  fingle  Perfon,  for  they  all  repre- 
fent  the  Perfon  of  the  Teftator;  and  therefore  any  aft  done  by  one  of  them,  which 
relates  to  the  Delivery,   Gift,  Payment,  Pofleflion,  Sale  or   Releafe  of  the  Goods  of 
the  Teftator,  is  efteemed  and  taken  to  be  the  Aft  of  every  one  of  them,  altho'  they 
have  a  joint  and  entire  Authority  over  the  Whole. 

2.  There  is  a  Cafe  in  Dyer,  where  one  of  the  Joint  Executors  proved  the  Will,  and  the  other 
refufed  ;  afterwards  he  who  proved  the  Will  appointd  T.  S.  to  be  his  Executor,  and  died;  it  was 
held,  that  T.  S.  was  by  this  Means  become  the  Executor  of  the  firft  Teftator,  becaufe  the  Power  of  the 
other  Executor  was  determined  by  his  Death:  'Tis  true,  my  Lord  Dyer,  who  reports  the  Cafe,  puts 
a  Quare  to  it,  which  fhews,  that  he  did  not  take  the  Law  to  be  clear  in  this  Point ;  but  fince  that 
Time  it  hath  been  adjudged  otherwife  ;  as  for  Inftance,  two  Executors  j  one  of  them  proved  the 
Will,  and  the  other  refufed  ;  afterwards  he  who  proved  it,  died  Imeftate,  and  T.  S.  took  out  Ad- 
miniftration  cum  Teftn?nento  annexato,  which  was  adjudged  wrong  ;  becaufe  the  Proving  the  Will 
by  one,  made  them  all  Executors,  and  no  other  Perfon  can  adminifter  during  the  Life  of  the  fur- 
viving  ExeGutor ;  therefore,  becaufe  it  did  not  appear,  that  both  the  Executors  were  dead,  the  Bill 
was  difmifled.     Dyer  160.  B-  Hardr.  in.  Pawlett  verfus  Freak. 

3.  In  Henfloe's  Cafe  it  appears,  that  they  are  all  Executors,  tho'  one  alone  proves  the  Will 
and  the  other  refufe;  as  where  an  Aftion  of  Debt  was  brought  againft  Joint  Executors,  one  of 
them  refufed  before  the  Ordinary,  and  the  reft  proved  the  Will,  yet  he  who  refufed  may  come 
in  when  he  pleafes  ;  therefore  they  who  proved  the  Will  muft  join  him  in  every  Aftion  ;  but  if 
they  all  refufe,  then  the  Ordinary  may  grant  Adminiftration  to  a  Stranger.  9  Rep.  30.  Henfloe's 
Cafe. 

(B) 

Wfyvcz  ttje  act  of  one  tyall  liinD  tlje  otljen 

I.  TOint  Executors,  one  of  them  had  a  Bond  for  Money  due  to  the  Teftator,  which  Bond  he 
J  gave  to  T.  S.  in  Satisfaftion  of  his  own  Debt,  and  died  ;  the  furviving  Executor  brought  an 
Aftion  of  Detinue  againft  T.  S.  for  this  Bond  ;  and  it  was  infifted  for  him,  that  tho'  one  Executor 
may  give  a  Thing  which  was  aftually  in  his  Pofleflion,  or  may  releafe  a  Debt  due  to  the  Tefta- 
tor, and  it  fhall  bind  his  Companion,  becaufe  thefe  are  Things  executed,  and  nothing  remains  for 
his  Companion  to  do ;  yet  the  Delivery  of  a  Bond  is  a  Thing  of  another  Nature,  for  the  Debt 
it  felf,  (which  is  the  Chofe  in  Aftionj  remains,  and  by  Confequence,  if  fo,  there  muft  be  a 
proper  Remedy  for  the  Bond  it  fe!f,  which  is  this  Aftion  of  Detinue  ;  but  adjudged,  that  the 
Aftion  would  not  lie,  becaufe  one  Executor  alone  might  have  releafed  the  Debt,  and  if  he  might, 
by  Confequence  he  might  difpofe  the  Deed  it  felf,  by  which  the  Debt  is  created.  Cro.  E/tti.478. 
Kelfick  verfus  Nicbolfon. 

2.  Two  Executors,  one  gave  an  Acquittance  for  a  Debt  due  to  the  Teftator  ;  adjudged,  that 
the  other  Executor  is  barred  by  it,  becaufe  they  being  accounted  but  as  one  Executor  to  their 
Teftator,  therefore  each  of  them  hath  an  Authority  over  the  whole  Eftate;  the  Law  is  the  fame 
where  there  are  two  Executors,  and  a  Suit  being  commenced  againft  them,  one  of  then  con- 
feffeth  the  Aftion;  this  fhall  bind  the  other  for  fo  much  as  was  in  his  Pofleflion.  2  Brow.il.  183. 
Laviry  verfus  Aldred.     Kelvi.  23.  S,  P. 

4  3.  Two 
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3.  Two  had  a  Leafe  for  Years  as  Joint  Executors,  one  of  them  fold  the  Term;  adjudged,  that 
the  Sale  was  good  without  the  other  joining  with  him,  becaufe  each  of  them  had  an  abfolute 
Power  to  difpofe  the  Whole,  both  of  them  being  poflefTed  of  it  as  one  Perfoa  in  Right  of  the 
Teftator,  and  that  is  the  true  Reafon  why  one  of  them  cannot  affign  the  Term  to  the  other,  be- 
caufe he  was  pofTeffed  of  the  whole  Term  before.     Cro.  Eliz,.  347.  Panned  verfus  Feme. 

4.  Joint  Executors  divide  the  Bonds  of  their  Teftator,  and  one  of  them  took  lb  me  of  the 
Bonds  and  the  other  the  reft;  afterwards  one  of  them  releafed  a  Bond,  which  the  other  had  for 
his  Share,  the  Debtor  having  Notice  of  the  Partition  made  between  them,  but  he  could  have  no 
Relief  in  Equity,  unlefs  the  Releafe  had  been  procured  by  Fraud  for  a  lelTer  Sum  than  was  really 
due ;  for  in  fuch  Cafe  the  Debtor  fhall  fatisfy  the  reft.     Moor  620. 

(C) 

mtyvz  tty  &a  of  one  tyall  not  inno  tlje  otijer, 

I.  'TpH  RE  E  joint  Executors,  one  of  them  wafted  the  Goods  of  the  Teftator,  and  died  ;  and 
J_  in  an  Aftion  of  Debt  brought  againft  the  Survivors,  they  pleaded  plene  adminiftraverum, 
and  thereupon  they  were  at  IlTue  ;  and  the  Jury  found,  that  the  dead  Executor  had  wafted,  &c. 
and  that  the  Defendants  had  Goods  of  the  Teftator  to  the  Value  of  16 1,  only;  adjudged,  that 
they  ftiall  be  charged  with  no  more  than  was  found,  and  not  for  the  Wafte  done  by  the  dead  Exe- 
cutor, for  where  there  are  Joint  Executors,  the  Act  of  one  is  not  to  charge  the  reft  any  farther 
than  for  what  he  actually  polTefled  of  the  Goods  of  the  Teftator,  but  not  de  bonis  propriis.  Cro. 
Eliz..  318.  Hagthome  verfus  Milforth.    1  Leon.  209.  S.  P.     Keilw.  23.  B.  S.  P. 

2.  Joint  Executors,  one  of  them  cannot  compel  his  Companion  to  account,  becaufe  both  are  as 
one  Perfon,  and  are  poffefled  of  the  whole  Eftate  of  the  Teftator  in  Judgment  of  Law;  'tis  true, 
Mr.  Siderfin,  who  reports  this  Cafe,  puts  a  Quare  to  it,  and  compares  it  to  the  Cafe  of  Jointe- 
nants,  where  one  may  compel  the  other  in  a  Court  of  Equity  to  account ;  but  thefe  Cafes  are  not 
alike,  for  tho'  the  furviving  Jointenant  is  entitled  to  the  whole  Eftate  by  Survivorihip,  yet 
whilft  they  are  both  living,  each  of  them  is  entitled  to  a  Moiety,  and  that  is  the  true  Reafon 
why  he  may  compel  his  Companion  to  account;  but  'tis  not  fo  in  the  Cafe  of  Joint  Executors, 
for  they  are  not  entitled  to  any  Moiety,  but  to  the  Whole,  unlefs  they  are  made  Rejtduary  Lega- 
tees as  well  as  Joint  Executors ;  for  if  fo,  and  one  of  them  dies  Inteftate,  his  Adminiftrator  fhall 
have  a  Moiety  of  the  Surplus  of  the  perfonal  Eftate  of  the  Teftator,  after  Debts  and  Legacies  paid, 
becaufe  the  Teftator  intended  an  equal  Share  to  both,  and  his  Intention  will  prevent'any  Right 
by  Survivorihip.    Sid.  33.  1  Ch.  Rep.  238.  Cox  verfus  Quantock. 

(D) 

£>f  acttong,  tsijere  tlin?  ate  plaintiffs,  poo,  ano  not  goots,-  anb  toljat 
mat  lie  joined  in  an  Action  by  an  (Ejcecuto?  oj  &Droiniftratoj. 

1.  TTTHE  RE  two  Joint  Executors  have  commenced  a  Suit  againft  the  Defendant,  and  one  of 
V V      them  dies  pending  the  Action,  it  fhall  abate,  tho'  he  fo  dying  had  been  fummoned  and 
fevered  ;  and  the  Law  is  the  fame  where  they  are  Defendants,  and  one  of  them  dieth  pending  the 
Action  againft  them. 

2.  Two  Joint  Executors,  one  of  them  had  the  PolTeffion  of  the  Teftator's  Goods,  which  were 
afterwards  taken  from  him,  yet  they  muft  both  join  as  Plaintiffs  in  an  Action  of  Trefpafs  againft 
him  who  took  them  away,  becaufe  the  PolTeffion  of  one  is  the  PolTeffion  of  both ;  and  for  that 
Reafon,  if  one  alone  fhould  bring  the  Action,  and  the  other  fhould  releafe  it,  fuch  Releafe  wou'd 
be  good.     3  Leon.  209.    4  Leon.  56.  5.  P. 

3.  Two  are  Joint  Executors;  Provifo,  that  one  fhall  not  adminifter,  yet  the  Action  fhall  be 
brought  in  the  Name  of  both.     Dyer  3.  B. 

4.  Mother,  and  Son  an  Infant,  were  made  Joint  Executors,  and  Adminiftration  was  granted  to 
the  Mother  during  the  Minority  of  her  Son,  afterwards  fhe  married,  and  then  the  Husband  and 
Wife  as  Executrix,  brought  an  Action  of  Debt  againft  the  Defendant,  who  pleaded  in  Abatement, 
that  there  was  another  Executor,  but  not  named  in  this  Action;  and  upon  a  L>emurrer  to  this 
Plea  the  Defendant  had  Judgment;  but  if  the  Plaintiffs  had  fct  forth  this  Matter  fpecially  in  their 
Declaration,  that  there  was  another  Executor  under  Age,  it  might  have  been  good,  tho5  he  was 
not  joined  in  the  Action.     Tel.  130.  Smith  verfus  Smith.    1  Brovcnl.  101.  S.  C.    Pojlea pi.  7.  S.P. 

5.  The  Teftator  made  two  Executors,  and  then  he  devifed,  that  if  they  fhould  refufe,  that  in 
fuch  Cafe  C.  D.  and  T.  S.  fhould  be  his  Executors  and  died,  afterwards  thofe  who  were  firft 
named  did  refufe;  adjudged,  that  they  fhall  not  be  joined  in  an  Action  with  the  other  Two  as 
Plaintiffs,  becaufe  'tis  plain,  that  the  Teftator  did  not  intend  them  all  to  be  Executors,  but  Two 
alone,  and  that  but  upon  a  Condition,  that  if  the  other  Two  fhould  refufe. 

6.  The  Teftator  made  three  Executors,  and  two  of  them  brought  an  Action  of  Debt  againft 
the  Defendant  as  Adminiftratrix  to  one  "fruelock,  upon  a  Bill  of  their  Teftator;  who  pleaded,  that 
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by  the  Will  Truelock  was  made  Executor  with  the  Plaintiffs,  and  that  the  Teftator  appointed,  that 
he  fhould  pay  to  his  other  Executors  all  juch  Debts  as  he  owed  to  him,  before  he  (hall  middle  -with  the 
Will ;  and  then  pleads,  that  "truelock  had  proved  the  Will  with  the  other  Plaintiffs,  and  that  he 
had  in  his  Life-time  paid  them  the  \6l.  for  which  the  Action  was  now  brought,  &c.  and  upon 
a  Demurrer  to  this  Plea  the  Plaintiffs  had  Judgment,  becaufe  Payment  without  an  Acquittance  is 
no  good  Plea,  fhe  ought  to  have  pleaded  an  Acquittance  of  the  \6l.  Moor  n.  Stapleton  ejr  ai' 
verlus  Truelock. 

7.  Error  in  the  Exchequer-Chamber  on  a  Judgment  in  B.  R.  the  Teftator  obtained  a  Judgment 
in  his  Life-time  and  made  an  Infant  and  another  of  full  Age  Joint  Executors  and  died  ;  fhe  of  full 
Age  was  his  Wife,  and  the  Infant  was  his  Daughter,  to  both  whom  he  had  devifed  his  Efiate; 
the  Wife  proved  the  Will,  with  a  Refervata  potejlate  to  the  Daughter  when  fhe  fhould  come  in, 
and  afterwards  the  Wife  alone  brought  a  Scire  facias  upon  this  Judgment,  fetting  forth  all  this 
Matter,  and  that  there  were  two  Executors,  and  that  one  was  under  the  Age  of  feventeen  Years; 
adjudged,  that  the  Scire  facias  was  well  brought  by  her  alone,  becaufe  the  Infant  could  not  prove 
the  Will  during  her  Infancy,  and  it  would  be  very  inconvenient,  if  no  Execution  could  be  had  up- 
on the  Judgment  till  the  Infant  fhould  be  of  full  Age,  the  Judgment  was  affirmed.  1  Mod.  297. 
H.itton  verlus  Maskell.  Raym.  198.  S.  C.  1  Lev.  181.  S.  C. 
T-  Tones  8.  But  if  both  the  Executors  had  been  of  full  Age,  and  one  alone  had  proved  the  Will  and 
199.  brought  the  Action  without  joining  the  other,  it  had  been  wrong,  becaufe  tho'  the  other  had  re- 

fufed,  he  is  dill  an  Executor  and  may  adminifter  as  fuch,  when  he  will.  2  Lev.  239.  Colborne  ver- 
fus  Wright. 

9.  One  Executor  or  Adminiltrator  may  join  different  Things  in  one  Ac~Hon,  as  where  an  Admi- 
niftr'atrix  declared  upon  an  Indebitatus  Ajjumpfu  to  her  JAf,  but  did  not  fay  as  Adminiftratrix,  and 
upon  an  hifimul  computajjet  to  her  as  Admimjlratrix,  and  concluded  her  Declaration  with  a  Profert 
hie  in  Cur  literas,  &c.  upon  iV  u  Affumpfit  pleaded  the  Plaintiff  had  a  Verdict  and  entire  Da- 
mages ;  and  it  was  moved  in  Arreff  of  Judgment,  that  the  firft  Promife  muff,  be  intended  in  her 
own  Right,  and  the  fecond  muft  be  in  Right  of  the  Inteftate,  becaufe  it  was  warranted  by  her 
producing  the  Letters  of  Adminiffration ;  but  adjudged  againft  the  Opinion  of  Juftice  Twifden, 
that  both  might  be  joined  in  one  Declaration,  and  that  after  a  Verdict  it  fhall  be  intended,  that 
the  firft  Debt  was  due  to  her  as  Adminiftratrix.  2  Lev.  no.  Curtis  verfus  Davis.  Antea  Joint 
Aftions.  (D)  6.  S.  P. 

10.  Anno  30  Car.  2.  the  like  Judgment  was  given,  (viz.)  that  an  Executor  might  declare  up- 
on two  Promifes,  one  made  to  himfelf  and  the  other  to  his  Teftator,  but  that  he  could  not  be 
jointly  fued  with  another,  becaufe  he  is  to  be  charged  de  Bonis  "Teflatoris,  and  the  other  de  Bonis 
propriis.     2  Lev.  228.   Hall  verfus  Huff  am. 

11.  Action  by  two  Executors,  in  which  they  declared  as  Executors,  and  that  they  had  proved 
the  Will ;  the  Probate  being  fet  forth,  it  appeared  that  one  of  them  proved  it,  and  thereupon  the 
Defendant  proved  this  Matter  in  Abatement,  but  he  had  Judgment  to  anfwer  over,  becaufe  both 
the  Executors  have  a  joint  Right,  and  he  who  did  prove  the  Will  may  come  in  at  any  Time, 
and  cannot  refufe,  during  the  Life  of  the  other.     1  Salk.  3.  Brooks  verfus  Stroud.  Farr.^p.  S.C. 

(E) 

€>f  actions,  tofcerc  ttyty  are  ^efenDantg,  gooD,  anD  not  gooo. 

'WO   Joint  Executors  cannot  plead  diftincT:  Pleas,  becaufe  they  both  reprefent  but  one  Per- 
fon,  (viz,.)  the  Teftator,  who,  if  living,  and  an  Action  fhould  be  brought  againft  him, 
could  have  but  one  Plea  himfelf. 
Raym.  2.  Two  Joint  Executors,  one  of  them  made  his  Will  and  W.  R.  Executor,  and  died,   and   the 

123*  other  likewife  died,  but  Inteftate;  afterwards  a  Legatee  libelled  againft  the  Executor  of  him  who 

died  firft,  who  pleaded  this  Matter;  and  upon  the  Refufal  of  this  Plea  by  the  Judge  of  the  Spiri- 
tual Court,  the  Defendant  moved  for  a  Prohibition,  but  it  was  denied,  for  tho'  the  furviving  Exe- 
cutor is  entitled  to  the  Whole  of  the  Teftator's  Eftate  by  our  Law,  and  might  have  been  fued 
without  joining  the  Executor  of  the  dead  Executor;  yet  it  may  be  otherwife  in  their  Law,  for 
the  Executor  of  him  who  died  firft  might  have  the  whole  Eftate  in  his  Poffeffion,  or  he  might  be 
an  Executor  of  his  own  Wrong,  and  the  Matter  is  purely  teftamentary  and  triable  in  that  Couit. 
1  Lev.  164.  Guiliam  verfus  Gill. 

3.  Two  Joint  Executors;  an  Action  of  Debt  was  brought  againft  one  of  them,  who  pleaded, 
that  T.  S.  was  made  Executor  with  him,  but  not  named  in  the  Writ;  and  he  did  not  aver  in  his 
Plea,  that  T.  S.  had  admini/lred ;  and  upon  Demurrer  it  was  adjudged  an  ill  Plea,  for  tho'  where 
an  Executor  is  Plaintiff,  the  Defendant  may  p!ead  that  there  was  another  Executor  with  the  Plain- 
tiff not  named  in  the  Writ,  without  Jetting  forth,  that  he  adminiflred,  becaufe  'tis  a  Thing  not 
properly  jn  the  Knowledge  of  the  Defendant;  yet  where  an  Executor  is  Defendant,  he  muft  plead 
and  aver,  that  the  other  Joint  Executor  did  adminifler,  for  this  is  a  Thing  which  falls  under  his 
Know  edge.     1  Lev.  161.    <wallow  verfus  Embcrfon.    Sid.  242.  S.C. 

4.   P^ubert  made  his   Brother  William  Executor,   and   died,    and  afterwards   JT'illiam  made  his 

Wife  Luj  and  one  Todd  Executors,  and  died;    Lucy  alone  proved  the  Will,   and  fhe  made  two 

1  Executors 


"T 


Jointenants  and  Tenants  in  Common. 


iozp 


Executors,  and  died;  then  Todd  renounced  the  Executorfhip  of  William,  and  Adnvnifiration  was 
granted  to  the  Defendant  of  the  Goods  of  Robert;  but  the  Executors  of  Lucy  infilling,  that  Ad- 
ininiftration  ought  to  be  granted  to  them;   it  was  decreed  by  the  Delegates,   that  Todd  being 
Joint-Executor  with  Lucy,  and  furviving  her,  the  fole  Right  to  the  Executorfhip  of  William  did 
furvive  to  him,  tho'  he  never  afted  as  Executor;  that  this  Right  could  not  be  devefted  but  by  an 
a&ual  Renunciation,  and  then,  and  not  before,  both  William  and  Robert  died  Intefiate,  fo  as  to 
entitle  the  Ordinary  to  grant  Adminiftration  to  the  Defendant;  and  the  Common  Lawyers  held, 
that  if  one  Executor  renounces  before  the  Ordinary,  and  the  other  proves  the  Will,  yet  at  Com-  Dyeri5o. 
mon  Law  he  who  renounced  may  at  any  Time  come  in  and  adminifter  ;   and  tho'  he  never  acted  9  ReP- , 
whilft  his  Companions  lived,  yet  after  their  Death  he  fhall  be  preferred  before  any  of  their  Exe-  ^e'}ilos't 
cutors;   but  the  Civilians  held,  that  a  Renunciation  is  peremptory  by  the  Civil  Law.     i  Salk.  3.1.1.  Hardr. 
Houfe  and  Downs  verfus  Lord  Petre.  in. 

5.  Decreed  by  Harcourt,  Lord  Chancellor,  that  where  there  are  two  or  more  Executors,  one 
alone  may  give  a  Difcharge,  and  the  Joining  of  the  other  is  not  material ;  but  if  they  join  in  a 
Receipt,  and  one  of  them  only  receives  the  Money,  each  of  them  is  liable  to  the  Whole,  as  to 
Creditors,  who  are  to  have  the  utmoft  Benefit  of  the  Law,  but  not  as  to  Legatees,  and  to  thofe 
who  claim  Dittribution,  who  have  no  other  Remedy  but  in  Equity;  for  as  to  them  the  fubftantial 
Part  is  to  be  confidered,  which  is  the  Receiving  the  Money,  and  that  ought  to  be  regarded  in 
Confcience,  and  not  the  Joining  in  the  Receipt,  which  is  only  Matter  of  Form.  1  Salk.  318. 
Churchill  verfus  Hopfon. 
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What  mail  be  a  Jointenancy  of  a  Free- 
hold, either  by  Deed  or  Will.  (A) 

What  fhall  not  be  a  Jointenancy  of  a 
Freehold,  but  a  Tenancy  in  Com- 
mon. (B) 

Of  Jointenants  and  Tenants  in  Common 
of  a  Chattel.  (C) 

By  what  Ads  a  Jointenancy  fhall  be 
fevered,  {viz.)  by  Fines,  Recoveries, 
&c  (D) 


By  what  Ads  a  Jointenancy  is  not  fe- 
vered. (E) 

Where,  and  what  Ads  by  one  Jointe- 
nant  alone  fhall  be  good  without  his 
Companion.  (F) 

Where,  and  by  what  Ads  one  Jointc- 
tenant  cannot  prejudice  his  Compa- 
nion ;  and  of  Adions  by  Jointenants 
and  Tenants  in  Common.  (G) 


(A) 

aiijat  ©all  be  a  lotnecnanc?  of  a  jfreeljoin  ettljer  &r  Been  o?  miVi. 

EASE  to  Two,  habendum  to  them  for  the  Term  of  their  Lives  jointly,  and  to  the 
Survivor  of  them  and  his  A[flgns,  whoever  of  them  Jhould  firft  happen  to  die,  during 
ihe  Life  of  the  Survivor,  and  not  other-wife,  this  made  them  Jointenants ;    then  if 
J     one  of  them  fliould  affign  the  Whole,  and  die,  a  Moiety  only  pafleth.  Mich.  3 1  H.  8. 
Dyer  46. 

2.  Feoffment  in  Fee  to  the  Ufe  of  himfelf  and  his  Wife,  who  JhaS  be  hereafter;  adjudged,  when 
he  marries,  the  Wife  fhall  take  jointly  with  him,  tho'  at  firft  all  the  whole  Eftate  vefted  in  the  Huf- 
band.     1   Rep.  101.  in  Shelley's  Caie.    17  Eliz,.  Dyer  340.  S.  P. 

3.  The  Teftator  having  only  two  Daughters  who  were  his  Heirs,  devifed  his  Lands  to  them  and 
their  Heirs  for  ever ;  adjudged,  they  were  Jointenants  by  this  Devife,  becaufe  they  take  in  an- 
other Manner  than  what  the  Law  would  have  given  them,  which  would  have  been  as  Coparceners 
by  Defcent,  but  here  the  Survivor  fhall  have  the  Whole.  Mich.  38  Eliz,.  Cro.  Eliz,.  431.  Goldib. 
28.  141.  S.  C.    Mich.  40  Eliz,.  Dyer  350.  S.  C.    See  Poftea  pi.  14. 

4.  The  Teftator  deviled  his  Lands  to  his  eldefi  and  to  his  youngefl  Sons ;  it  was  obje&cd,  that 
the  Sons  were  Tenants  in  Common,  becaufe  the  eldeft  fhould  take  by  Defcent  ;  but  adjudged,  that 
they  were  Jcintenant  s,  and  that  the  eldefi;  Son  fliall  take  by  the  Will,  for  the  Benefit  of  him  in  tue 
Remainder.     Mich,    ip  Eliz,.  Goldsb.  28, 
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t.  The  Father  gave  Lands  to  his  Son  and  his  Wife,  &  eorum  primogenit'  proli  fuccejjive,  they 
having  no  Iffue  at  that  Tune,  but  afterwards  they  had  Children;  adjudged,  that  after  the  Death 
cif  the  Son  and  his  Wife,  their  Iffue  fhould  take  nothing  by  this  Grant,  becaufe  they  were  not  in 
Being  at  the  Time  when  it  was  made;  and  by  the  Grant,  'tis  plain,  that  the  IiTue  were  to  take 
jointly  with  them.     Mich.  30  Eliz,.  Cro.  Eliz,.  121.  Stevens  verfus  Lawton. 

6.  The  Teftator  devifed  his  Lands  to  T  P.  in  Fee,  and  in  the  fame  Will  he  devifed  the  fame 
Lands  to  IV.  C.  in  Fee;  adjudged,  that  they  were  Jointenants.     Cro.  Eliz,.  9.   3  Leon.  11.  S.C. 

7.  The  Father  having  three  Houfes,  and  one  Son  and  two  Daughters,  devifed  all  his  Houfes  to 
his  Wife  for  Life,  Remainder  of  one  of  his  Houfes,  &c.  to  his  Son  and  his  Heirs,  Remainder  of 
another  Houfe  to  his  eldeft  Daughter  and  her  Heirs,  Remainder  of  the  third  Houfe  to  his  youngeft 
Daughter  and  her  Heirs ;  and  if  any  of  his  three  Children  fhould  die,  ■without  lffue  of  his  or  her 
Bodies,  then  the  other  furviving  fhall  have  totam  illam  partem  between  them,  equally  to  be  di- 
vided; the  Teftator  and  his  Wife  and  one  of  his  Daughters  died,  but  that  Daughter  left  Iffue  $ 
then  the  Son  died  without  IiTue,  and  afterwards  the  furviving  Daughter  and  her  Husband  entered 
into  the  Houfe  devifed  to  the  Son,  then  fhe  died,  and  her  Husband  held  the  PofTeflion  as  Tenant 
by  the  Curtefy ;  the  Queftion  was,  if  his  Wife,  who  was  the  furviving  Daughter,  fhould  have  all 
that  Part  devifed  to  the  Son,  who  was  dead  without  Iffue;  or  whether  the  Child  of  the  other  dead 
Sifter  fhould  be  Coparcener  with  her ;  adjudged,  that  thefe  Words  totam  illam  partem  fhall  extend 
to  the  Houfe,  and  not  to  the  Eft  ate  in  the  Houfe  ;  and  that  if  both  the  Daughters  had  furvived 
the  Son,  they  would  have  been  Coparceners,  not  by  the  Will,  but  by  Defcent ;  and  the  Will  being 
of  the  fame  Effect,  and  making  no  other  Difpofition  than  what  the  Law  would  have  done  with- 
out it,  therefore  as  to  that  Matter  'tis  void,  and  in  fuch  Cafe  the  Law  fhall  take  Place,  and 
the  Child  of  the  dead  Daughter  fhall  be  Coparcener  with  the  Survivor.;  fo  the  Husband  could  not 
be  Tenant  by  the  Curtefy.  Hill.  29  Eliz,.  3  Leon.  180.  Tettiwood  verfus  Cook.  1  And.  180.  S.  C. 
1  Leon.  1 29,  193.  S.C.    Cro.  Eliz,.  52.  S. C.   Latch  40.  S.  C.    Eftate for  Life.  (B)  4.  S.  C. 

8.  So  where  the  Tefiator  devifed  feveral  Parts  of  his  Lands  to  his  refpective  Sons  in  Tail,  and 
if  any  of  them  fhould  die  -without  Iffue  Male,  that  the  Survivor  each  to  be  the  other  s   Heir,  but 

*  1  And.  did  not  fav  by  * equal  Portions ;  adjudged,  that  by  this  Claufe  the  Sons  were  Jointenants,  and  this 
194.  '  will  plainly  appear  by  tranfpofing  the  Words  thus,  (viz..)  each  Survivor  fhall  be  the  other's  Heirt 
Fowler  v.  f0  that  when  one  of  them  dies  without  Iffue,  (as  it  happened  the  eldeft  Son  did  in  this  Cafe)  the 
9ng,ey.  next  Brother  fhall  not  have  his  Part  alone,  but  all  his  furviving  Brothers  fhall  be  Jointenants. 
I?  rha!r.     Goldsb.  100.  Hambleden  verfus  Hambleden.   Owen  25.  S.  C.  Cro.  Eliz,.  163.  S.C.  1  Leon.  166. S.C. 

y,aje    the  ,  .  , 

Words  By  3  Leon.  262,  and  cited  in  1  And.  194. 

equal  Portions  were  in  the  Will,  and  that  is  a  Tenancy  in  Common. 

9.  Now  as  to  the  Word  Equally,  it  generally  makes  a  Tenancy  in  Common,  as  where  the  Tefia- 
tor devifed  his  Lands  to  his  Children,  equally  to  be  divided  between  them ;  but  if  the  Devife  had 
been  to  Two  equally,  and  to -their  Heirs,  this  would  have  made  them  Jointenants,  becaufe  they 
have  equal  Eftates.     2  And.  17.  Lowen  verfus  Bedd.    Poftea  (B)  pi.  5.  S.  P. 

Gouldsb.  10.  Not  long  before  the  lafi  Cafe  there  was  a  contrary  Refolutionj  as  reported  by  Croke  and 
J?a"  Gouldsborough,  (viz,.)  the  Teftator  devifed  his  Lands  to  his  Children,  equally  to  be  divided  between 

5  °°S  c  them,  this  was  held  to  be  Jomtenancy ;  but  thofe  Reporters  muft  be  miftaken,  not  only  becaufe 
Serjeant  Moor,  who  reports  the  fame  Cdfe,  tells  us  that  it  was  adjudged  a  Tenancy  in  Common,  but 'tis 
exprefly  againft  the  fifth  Refolution  in  Ratcliffes  Cafe,  which  was  thus,  (viz..)  the  Mother  devifed 
her  Lands  to  her  Son  in  Tail,  Remainder  to  her  two  Daughters  and  to  the  Heirs  of  their  Bodies 
begotten,  by  equal  Portions,  equally  to  be  divided  amongft  them;  the  Son  died  without  IiTue;  ad- 
judged, that  the  two  Daughters  were  Tenants  in  Common,  for  thefe  Words  in  a  Will  equally  to  be 
divided,  &c.  make  a  Tenancy  in  Common.  Cro.  Eliz,.  330.  Dickens  verfus  MarfhaU.  3  Rep.  39. 
in  Ratclife's  Cafe.     Eftate  for  Life.  (B)  9.  S.  C.  truly  reported. 

11.  The  Teftator  furrendered  Copyhold  Lands  to  the  Ufe  of  his  Will,  and  devifed  it  to  his  two 
Sons  and  the  Heirs  Males  of  their  Bodies,  and  that  they  fhould  not  enter  till  their  feveral  Ages  of 
twenty-one  Years ;  and  farther,  that  his  Executors  fhould  have  the  Lands  for  the  Performance  of 
his  Will  until  his  Sons  fhould  come  to  their  refpeftive  Ages  of  twenty-one  Years ;  adjudged,  that 
the  Sons  are  Jointenants,  and  if  one  enter  when  he  comes  of  Age,  the  other  being  ftill  under 
Age,  that  fhall  not  defiroy  the  Jointenancy.  Telv.  183.  Ailett  verfus  Choppin.  2  Cro.  259.  S.  C 
Poftea  (E)  3.  S.C 

12.  Three  Jointenants,  one  of  them  let  his  Share  to  the  other,  and  then  they  Two  made  a 
Leafe  of  the  Whole,  and  in  Ejectment  the  Plaintiff  declared  upon  this  Leafe,  fuppofing  it  to  be 
made  by  both  at  Jointenants  of  the  Inheritance,  which  was  falfe,  for  they  Two  Jet  only  their 
two  Parts  jointly,  and  one  of  them  having  the  Share  of  the  Third  as  Tenant  in  Common,  he 
alone  let  that  Part,  and  not  jointly  with  his  Companion.     2  Cro.  83.  Jordan  verfus  Steere. 

13.  The  Father  by  Deed  made  between  him  and  his  eldeft  Son,  bargained  and  fold  his  Lands  to 
the  Son,  habendum  to  him  and  to  his  Heirs  and  Affigns,  to  the  only  Ufe  of  the  Father  and  Son, 
their  Heirs  and  Afligns  for  ever ;  adjudged,  that  they  were  Jointenants.  Mich.  7  Jac.  Samm's  Cafe. 

14.  The  Father  having  two  Sons,  devifed  his  Lands  to  them  jointly  and  fever  ally  ;  adjudged, 
that  they  were  Jointenants  and  not  Tenants  in  Common,  notwithftanding  the  Word  Severally,  be- 
caufe 'tis  added  and  coupled  to  the  Word  Jointly.     Poph.  52.  Morgan's  Cafe,     See  pi.  3. 

1  15.  In 
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1 5.  In  Trefpafs  on  a  Special  Verdict,  the  Cafe  was,  a  Leafe  was  made  to  Husband  and  Wife* 
and  to  their  Son,  habendum  to  all  three  from  the  Date  of  the  Leafe,  pro  temuno  -vita  eorum 
&  cujuflibet  ifforum  altexi  poft  alterum  diutius  viventi,  With  a  Letter  of  Attorney  to  make 
Livery,  &c.  adjudged,  that  the  Leflces  took  jointly,  and  not  feverally.  Moor  636.  Mellow  verfuS 
May- 

\6.  The  Teftator  beirg  feifed  in  Fee,  devifed  his  Lands  to  his  Wife  for  Life,  and  after  her 
Deceafe  to  his  three  Daughters,  ind  the  Heirs  Males  of  their  Bodies,  and  for  want  of  fuch  If- 
fue  to  their  Heirs  Females  ;  the  Wife  and  two  of  the  eldeft  Daughters  died  ;  adjudged,  that  the 
furviving  Daughter  fhall  have  the  whole  for  her  Life,  becaufe  the  three  Sillers  were  Jointe- 
nants for  Life,  and  where  feverally  Tenants  in  Tail  of  the  Inheritance.  Lea  a-j.  Fletcher's 
Cafe. 

17.  The  Father  having  two  Daughters  and  a  Son,  devifed  his  Lands  to  his  Daughters  equally  to 
be  divided  between  them  •  adjudged,  that  if  the  Will  had  gone  no  farther,  the  Daughters  had  beer* 
Tenants  in  Common  by  that  Claufe ;  but  there  were  thefe  Words  following,  to  have  and  to  hold  to 
the  Survivor  of  them,  and  to  the  Heirs  of  the  Body  of  fuch  Survivor,  until  each  of  them  receive 
1 50 1.  at  one  entire  Payment,  upon  Condition,  that  upon  Payment  of  the  Money,  the  Will  to 
be  void :  Now  by  this  fubfequent  Claufe  it  feems,  that  the  Teftator  intended  his  Daughters 
fhould  be  Jointenants  for  Life,  and  that  the  Survivor  fhould  have  ah  Eftate-tail  in  the  Whole, 
in  Truft  to  pay  her  Siller's  Portion,  which  otherwife  might  never  be  paid  j  for  if  the  Daugh- 
ters had  been  Tenants  in  Common  for  Life,  even  in  that  Cafe  the  Survivor  would  have  been 
ftill  Tenant  in  Tail,  and  by  the  Death  of  the  other,  her  Portion  would  never  have  been  paid, 
becaufe  her  Eftate  was  determined  by  her  Death  ;  and  this  would  be  contrary  to  the  very  Con- 
dition of  the  Will,  which  plainly  fhews,  that  the  Teftator  did  not  intend,  that  her  Eftate  fhould 
determine,  or  that  the  Will  fhould  be  void,  before  the  Portion  was  paid.  Style  21 1.  Furze  verfus 
Weeks,  or   Ford  verfus  Lenthall.     1  Roll.  Abr,  90. 

18.  H.  Hill  being  feifed  in  Fee  covenanted,  &c.  that  in  Confideration  of  the  Love  which  he 
had  for  William  Hill,  and  for  that  he  was  of  his  Name  and  Kindred,  and  for  preferving  and 
continuing  his  Lands  in  the  Name  of  the  Hills,  and  in  Confideration  of  a  Marriage  to  be  had 
between  Richard  Hill,  the  Son  of  the  faid  William,  and  Urfula,  the  Daughter  of  T  S-  cove- 
nanted to  allure  his  Lands  to  himfelf  for  Life,  and  after  his  Deceafe,  Remainder  to  the  Ufe  of  the 
faid  Richard  and  Urfula,  and  to  the  Heirs  of  the  Body  of  the  faid  Richard,  Remainder  over,  &c, 
and  afterwards  he  made  a  Feoffment,  and  levied  a  Fine  to  the  faid  Ufes :  Richard  married  an- 
other Woman,  and  Urfula  another  Man  ;  the  Queftion  was,  what  Eftate  Urfula  had  ;  and  ad- 
judged, that  fhe  was  Jointenant  with  Richard,  notwithftauding  the  Marriage  did  not  take  Effect, 
becaufe  the  Feoffment  and  Fine  were  to  that  Ufe;  but  if  it  had  been  made  in  Confideration  of 
Marriage,  &c.  and  they  had  not  married,  fhe  would  then  have  nothing.  W.  Janet  347.  Jones 
verfus  Boylefon. 

10.  Adjudged,  that  Tenants  in  Common  may  join  in  an  Action  on  the  Cafe  for  hindering  a 
Watercourfe.      Noy  135.  Stone  verfus  Browick. 

20.  Feoffment  in  Fee,  in  Truft  for  himfelf  for  Life,  and  afterwards  to  pay  the  Profits  to  John, 
Robat  and  Nicholas  Dickens  in  ratable  and  equal  Manner;  and  when  they  fhould  come  to  the 
Age  of  twenty-one  Years,  then  to  convey  the  PremiiTes  to  them  and  their  Heirs  ;  the  Queftion 
in  Chancery  was,  whether  this  Truft  was  a  Jointenancy,  and  fo  fhould  furvive,  or  a  Tenancy  in 
Common  ;  and  decreed  a  Tenancy  in  Common,  as  well  of  the  Inheritance  as  of  the  Profits,  and 
as  well  by  a  Deed  as  by  a  Will,  in  both  which  the  Intention  is  to  be  confidered.  2  Lev.  232. 
Bois  verfus  Rof-well  and  Dickens.     See  4  Anna  cap.    16. 

21.  In  Wife,  the  Cafe  upon  the  Pleadings  was,  that  one  Tenant  in  Common  brought  an 
Action  of  Wafte,  without  joining  his  Companion  ;  &  per  Curiam,  the  Action  of  Wafte  is  well 
brought  by  one  alone ;  'tis  true,  they  muft  join  in  Perfonal  Actions,  where  Damages  are  to  be  re- 
c<  -..jred,  bur  they  muft  fever  in  the  Realty  ;  now  Wafte  is  a  mixt  Action,  and  it  favouring  of  the 
Realty,  that  fhall  draw  over  the  Perfonalty  to  it,  and  by  Confequence  this  Action  by  one  alone 
is  good.     2  Mod.  61.  Curtis  verfus  Bourn. 

22.  Indebitatus  Affumpfit,  &c.  upon  a  Trial  at  Bar,  the  Cafe  was,  a  Grant  was  made  of  the  i  y.  . fc 
Office  of  the  Clerk  of  the  Papers  to  two,  for  their  Lives,  and  for  the  Life  of  the  Survivor  ;  one  %^ 
of  them  confents,  that  another  fhall  be  admitted,  and  accordingly  a  new  Grant  was  made  of  the 

fame  Office  to  the  Perfon  confenting  and  to  another  ;  and  this  was  likewife  for  their  Lives,  and 
for  the  Life  of  the  Survivor ;  one  of  the  firft  Grantees  dies,  and  whether  the  other  ftiuuld  have 
the  whole  Profits  by  Survivorfhip,  was  the  Queftion  :  Et  per  Curiam,  where  two  have  an  Offic3 
for  their  Lives,  and  for  the  Life  of  the  Survivor,  if  one  of  them  furrenders  to  the  other,  and  a 
new  Grant  is  made  to  this  other  and  a  Stranger,  they  are  then  both  jointly  feifed,  and  he  hstb 
barred  himfelf  of  the  Survivorfhip.     2  Mod.  05.  Woodward  verfus  AJlun. 

23.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that   he  was   Owner  of  a  fixteenth  Part  of  n  i%gjftjut. 
Ship,    and   the   Defendant    was  Owner  of  another  fixteenth  Part  of  the  fame    Ship,  and  that  he 
frfiudulently  and  deceitfully    carried  the   faid  Ship   into   Places  beyond    the   Seas,  and   difpofed 

her  to  his  own  Ufe,  by  Reafon  whereof  the  Plaintiff  loft  his  fifteenth  Part,  ad  damnum, 
(Jc.  Upon  Not  guilty  pleaded,  the  Plaintiff  had  a  Verdict,  but  could  never ^et  Judgment;  be- 
caufe Tenants  in  Common  have  no  Remedy  by  Action  againft  each  other ;  and  here  the  Plaintift 
«id  Defendant  were  Tenants  of  Common  of  this  Ship,  and  the"  it  was  laid  in  th*  Declaration, 
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that  the  Defendant  deceptive  difpofed   the  Ship,  and  it  was  fo  found  by  the  Verdict ;  yet  it  will 
not  help,  becaufe  the  Law  fuppofcs  a  Trufi  between   Tenants  in  Common,  and  that  there  can 
be  no  Fraud  between  them.     Raym.  1 5.  Graves  verfus  Sawcer.     See  Noy  14.  Croffe  verfus  Abbott. 
Sid.  15-.        24    Two  Tenants  in  Common  had  a  Leafe,  in  which  there  was  a  Covenant  for  the  LefTee  to 
1  Lev.       repair,  and  in  an  Action  of  Covenant  for  not  repairing,  the  Plaintiffs  had  a  Verdict;    and  it  was 
107"  obje&ed  in  Arreft  of  Judgment,  that  Tenants  in  Common  ought  not  to  join  in  this  Action,  be- 

caufe to  repair  a  Houfe  favours  of  the  Realty ;  'tis  true,  in  Real  Actions,  they  may  not  join, 
buc  in  all  Perfonal  Actions,  where  Damages  are  to  be  recovered,  they  may  join,  as  in  Debt  for 
Rent  ;  and  fo  is  Keilw.  1 1 4.  They  may  join  in  a  Detinue  of  Deeds;  they  may  join  or  fever  in 
mixt  Actions;  as  in  parco  fratto,  Moor  452.  fo  in  Account,  Godb.  90.  So  if  two  Tenants  in 
Common  make  a  Leafe  for  Years,  rendring  Rent,  and  then  one  of  them  dies,  the  Executor  and 
the  Survivor  may  join  in  an  Aftion  of  Debt,  or  fever ;  fo  the  Plaintiffs  had  Judgment.  Raym.  80. 
Kitcbin  verfus  Bulkly. 

25.  In  Replevin  for  taking  his  Cattle  in  a  Place,  called  Fludder-Park;  the  Defendant  avowed 
for  that  the  Place  where,  &c.  contained  twenty  Acres,  and  that  he  was  feifed  in  Fee  of  a  third 
Tart  of  a  Meffuage  or  Tenement,  called  Trewint,  of  which  the  faid  twenty  Acres  are  Parcel, 
and  that  he  demifed  the  faid  third  Part  to  7.  R.  for  90  Years,  rendring  Rent,  &:.  and  fur  two 
Yea  s  Rent  arrear  he  deftrained,  &c.  the  Plaintiff  replied  in  Bar,  and  confeffed  the  Seifin  of  the 
third  Part,  and  the  Leafe  prout,  &c.  but  faith,  that  before  the  Taking,  &c .  one  William  Spry 
was  feifed  in  Fee  of  the  other  two  Parts  of  the  faid  MefTuage,  and  being  fo  feifed,  he  Jicenfed 
the  i  laintiff  to  put  his  Cattle  in  and  upon  the  faid  twenty  Acres;  and  that  by  Licenfe,  as  afore- 
faid,  he  put  them  in,  where  they  remained  till  the  Defendant  took  them,  &c.  and  upon  Demur- 
rer it  was  adjudged,  that  the  Plaintiff  and  Defendant  being  Tenants  in  Common  of  undivided 
Parts,  one  of  them  could  not  diftrain  the  Cattle  of  the  other,  or  of  a  Stranger,  who  put 
them  in  by  his  Licenfe,  for  Rent  due  to  the  other  ;  and  that  the  Plaintiff  having  confef- 
fed and  avoided,  it  had  been  impertinent  for  him  to  have  traverfed,  that  the  Cattle  were  taken 
in  tertia  parte  tantum.  2  Vent.  12-],  283.  Kemp  verfus  Corey  ejr  al\  See  Moor  verfus  New- 
man. 

26.  Covenant  to  ftand  feifed  to  the  Ufe  of  7"!  P.  for  Life,  and  afterwards  to  W.  R.  and  S.  W. 
equally  to  divided,  and  to  their  Heirs  and  Ajjigns  for  ever  ;  the  Lord  Keeper  North  decreed,  that 
this  was  a  Tenancy  in  Common  as  well  of  the  Inheritance,  as  of  the  Eft  ate  for  Life,  and  that 
the  Words  fhall  not  be  conftrued  to  make  a  Tenancy  in  Common  for  Life,  and  a  Jointenancy  of 
the  Inheritance  ;  for  in  fuch  Cafe  there  would  be  a  Survivorfhip  of  the  Inheritance,  which  is  never 
favoured  in  Law,  in  Prejudice  of  the  Heir  ;  and  he  held,  that  a  Devife  to  two  equally,  would  make 
a  Tenancy  in  Common.     2  Vent.  365. 

2Lev.11.  27'  I'1  Rep'evin  for  taking  his  Cattle,  the  Defendant  avowed,  for  that  the  Place  where,  &c. 
Time  out  of  Mind  was  Parcel  of  the  Manor  of  Old  Fillongley,  O'c.  and  that  the  Mayor  and  Bai- 
liffs and  Commonalty  of  Coventry,  and  one  Millon  and  others,  were  feifed  thereof  in  Fee ;  and  by 
Indenture  made  between  them  of  the  one  Part,  and  one  Bajfnett  of  the  other  Part,  &c.  de- 
mifed the  PremifTes,  rendring  Rent  ;  there  was  an  Iffue  and  a  Verdict  for  the  Plaintiff;  but  it 
was  arretted,  for  that  the  Avowant  had  alledged,  that  the  Corporation  and  Millon,  and  other 
natural  Perfons,  were  feifed  in  Fee,  &c.  when  by  the  Law  a  Corporation  and  a  Natural  Perfon 
cannot  be  Jointenants.     2  Saund.  319.  In  Bennett  and  Hulbech's   Cafe. 

28.  In  a  Special  Verdict  in  Ejr&ment,  the  Cafe  was,  the  Teftator  being  feifed  in  Fee,  and 
having  two  Daughters,  Frances  and  Jane,  and  Frances  having  Iffue  Phillip  and  Frances,  he  de- 
viled his  Lands  to  fane  his  Daughter,  and  to  his  two  Grand-Children,  for  thirty  Years,  to  bold 
by  equal  Parts,  (viz,.)  his  two  Giand-Children  to  have  one  Moiety  of  the  Rents  and  Profits,  and 
his  Daughter  Jane  the  other  Moiety  ;  and  that  if  either  of  them  fhould  die  before  the  Term  ex- 
pired, then  for  the  Benefit  of  the  Survivor  ;  afterwards  he  made  a  Codicil,  by  which  he  gave 
Power  to  his  Executors  to  let  his   whole  Lands  for  the  Benefit  of  his   Children  for  thirty  Years  ; 
one  of  the  Grand-Children  died,  but  left  a  Child;  this  being  adjudged  a  Tenancy  in  Common 
in  C.  B.  a  Writ  of  Error  was  brought  in   B.  R.  and  the  firft  Queltion  was,  whether  the  Power 
given  to  the  Executors  by  the  Codicil,  did  take  away  the  Intereft  vefted  in  the  Children   by  the 
Will ;  and  per  Curiam,  it  fhall  not,  becaufe  the  Executors  had  only  a  bare  Authority,  and  no  In- 
tereft :  The  next  Queftion  was,  whether  the  Devife  to  his  Daughter  and  Grand-Children  by  e- 
qual  Farts,  and  that  if  any  die  without  Iffue,  then  it  fhould  furvive  to  the  other ;  whether  Fran- 
ces the  Grand  Child,  being  dead,  but  leaving  a  Child,  her  Intereft  fhould  furvive  to  her  Brother 
Fhillip,  or  goto  her  own  Child  ;  and  per  Curiam,  it  fhall  go  to  her  own  Child,  becaufe  the  Te- 
ftator having  made  them  Tenants  in  Common,  by  equal  Parts,  and  devifed  it  by  Moieties,  there  can 
be  no  Survivorfhip  in  fuch  Cafe  by  Law.     ;  Mod.  209.  Anonymm.     See  King  verfus  Rtmbatl. 
5  Lev-  29-   *11  Ejectment,  the  Cafe  was,  the  Father  devifed  his  Lands  to  his  two   Sons,  and   their 

37;.  Heirs,  and  to  the  Survivor  of  them,  equally  to  be  divided  between  them  and  their  Heirs,  after  the 

Death  of  his  Wife;  Treby,  Ch.  Juft.  and  two  other  Judges  were  of  Opinion,  that  the  Sons  were 
Tenants  in  Common,  becaufe  by  thefe  Words  it  appeared,  that  the  Father  intended  not  only  to 
provide  for  them,  but  for  their  Pofterity ;  for  the  Words  are,  equally  to  be  divided  between  them 
and  their  Heirs  ;  'tis  true,  by  the  firft  Words  'tis  given  to  them  and  their  Heirs,  and  to  the  Sur- 
vivor ;  but  the  laft  Words  explain  what  he  meant  by  the  Survivor,  (viz.)  that  the  Survivor 
fliould  have  an  equal  Share  with  the  Heirs  of  him  who  fhould  firft  die  ;  here  the  Inheritance  is 

4  »P- 


Jointenants  and  Tenants  in  Common.  10^ 

appointed  to  be  equally  divided  between  the  Sor.s  and  their  Heirs ;  and  'tis  obfervsble,  that  thefe 
Words  immediately  follow  the  Word  Survivor,  which  fhews,  that  he  intended  a  Divifion  in  the 
Cafe  of  Survivorfhip  ;  and  this  differs  from  Style  211,  and  2  Roll.  Rep.  90.  for  there  the  Inheri- 
tance was  fixed  in  the  Survivor;  but  Powell  Juftice  he'd,  that  by  the  Word  Survivor,  theie 
was  an  exprefs  Jointenancy  devifed,  and  no  Conftrucfion  fhall  be,  what  the  Teftator  intended 
againft  fuch  exprefs  Words.  1  Salk.  226.  Bliftett  verfus  Cranwell.  See  2  And.  ij.  3  Crp.  443, 
695 .  Lewm  verfus  Dodd,  S.  P.  Moor  558.  S.  C.  Style  434.  Torre  11  verfus  Frump  to  it,  S.  P.  A  De- 
vife  to  three  Sons,  and  to  their  Heirs  refpeftively,  makes  a  Tenancy  in  Common. 

30.  In  a  Trial  at  Bar  in  Ejecfment  it  was  refolved,  that  the  Poffeliion  of  one  Jointenant  is  the 
Poffeffion  of  both,  fo  as  to  prevent  the  Statute  of  Limitntions  ;  and  that  if  one  Jointenant  levy 
a  Fine,  it  fevers  the  Jointenancy;  but  it  doth  not  amount  to  an  aftual  Turning  out  his  Companion. 
1  Sulk.  28^.  In  Ford  and  Grefs  Cafe. 

31.  In  Trover,  upon  Not  guilty  pleaded,  the  Cafe  was,  the  Defendant  was  Tenant  by  theCurtefy 
of  Lands  in  Ireland,  and  had  cut  down  and  fold  the  Trees  ;  the  Reverfion  belonged  to  the  Plaintiff; 
and  two  others  in  Coparcenary  ;  adjudged,  that  in  all  local  Actions,  as  in  Trefpafs  quart  claufum 
fregit,  the  Plaintiff  cannot  prove  a  Trefpafs,  but  where  he  lays  it;  nor  lay  it  in  any  other  Place  but 
where  it  was  done ;  but  in  tranfitory  A&ions,  as  Trover,  he  may  lay  the  Converfion  here,  and 
prove  it  to  be  done  in  Ireland  ;  that  one  Jointenant,  or  Tenant  in  Common,  or  Coparcener,  can- 
not bring  Trover  againft  his  Companion  ;  if  he  does,  'tis  good  Evidence  upon  Not  guilty  ;  but  he 
may  againlt  a  Stranger,  and  then  'tis  pleadable  in  Abatement.  1  Sulk.  290.  Brown  verfus 
Hedges. 

32.  In  Replevin,  the  Defendant  made  Conufance   as  Balilift"  to  the  Countefs  of  Salisbury  for  5  Mod. 
Rent  arrear;  and  it  appeared  in  the  Conufance,  that  the  Reverfion  defcended  to  the  faid  Countefs,  14I- 
and  to  her  Sifter,  as  Coparceners,  &c.  and  upon   a  Demurrer,  it  was  adjudged,    that  the  Conu- 
fance was  ill,  becaufe  both  the  Sifters  ought  to  join,  for  they  take  as  one  Heir  by  Defcent.   1  Salk. 

390.     Stedman  verfas  Bates  or  Page. 

33.  Adjudged,  that  one  Tenant  in  Common  may  diffeife  his  Companion  ;  but  it  mull:  be  by 
aftual  Turning  him  out,  and  not  by  a  bare  Perception  of  the  Profits.  1  Salk.  392.  Reading's 
Cafe. 

34.  In  Replevin,  the  Defendant  made  Conufance,  as  Bailiff  to  W.  R.  and  T.  P.  and  fhewed,  that  7  Mod. 
fuch  an  one  being  feifed  in  Fee  of  the  Place  where,  &c.  granted  an  Annuity  of  100  1.  per  Annum,  to  *5- 
five  Perjons,  to  be  equally  divided  amongft  them,  to  have  and  receive  20  /.  to  each  of  them  during 

their  Lives,  and  the  Life  of  the  Survivor ;  and  that  if  one  died,  his  Share  fhould  be  equally  di- 
■  vided  amongft  the  Survivors,  and  that  W.  R.  and  T.P.  were  the  Survivors;  the  Avowant  had 
a  Verdict  and  Judgment;  and  it  was  infilled  in  Arreft  of  Judgment,  that  the  Grantees  of  this  An- 
nuity were  Tenants  in  Common,  and  not  Jointenants  ;  and  if  fo,  then  Tenants  in  Common  can- 
not join  in  an  Avowry,  but  muft  avow  feverally.  Holt,  Ch.  Juit.  held,  that  the  Words,  equally 
to  be  divided,  did  not  make  a  Tenancy  in  Common  in  a  Deed,  tho'  they  might  in  a  Will,  fo  that 
this  is  but  one  Rent,  and  one  Grant  undivided  ;  and  if  fo,  then  they  are  Jointenants ;  and  fo  it 
was  adjudged.  1  Silk.  390.  Ward  verfus  Everard.  See  Knight's  Cafe,  in  which  there  is  but  one 
Refervation,  and  the  Land  at  firft  is  charged  with  the  intire  Rent. 

35.  Surrender  of  Copyhold  Lands  to  the  Ufe  of  A.  B.  C.  and  their  Heirs,  equally  to  be  divided 
between  them  and  their  Heirs,  refpe&ively :  Two  Judges  held  this  to  be  a  Tenancy  in  Common;  but 
Holt,  Ch.  Juft.  held  it  a  Jointenancy;  for  if  a  Feoffment  is  made  to  A.  and  B.  equally  to  de  di- 
vided, they  are  Jointenants,  becaufe  they  have  the  Lands  by  one  Title,  and  the  Words,  equally 
to  be  divided,  import  no  more  than  what  was  implied  before  ;  but  if  it  be  to  A.  and  B.  habendum 
one  Moiety  to  A.  and  the  other  to  B  the  Habendum  makes  them  Tenants  in  Common ;  for  they 
have  feveral  Titles,  and  there  mull:  be  feveral  Liveries  and  Seifins  ;  that  .the  Word  divided  did 
not  import  a  Tenancy   in  Common,  becaufe,  tho'  fuch  Tenants  hold  by  feveral  Titles  or  Rights, 

yet  their  Poffeffion  is  entire  and  undivided  :  a  Devife   to    two  and  their   Heirs,  equally  to  be  di-  3  <-ro« 
vided,  was  formerly  held  a  Joint  Eftate,  but  now  it  makes  a  Tenancy  in  Common,  not  by  Force  ^5°' 
of  the  V/ords,  but  by  the  Intention  of  the  Teftator,  that  there  fhall  be  no  Survivorfhip  :  a  De-  j/"  2" 
vife  two  equally  to  be  divided,  habendum  to  them,  and   to  the  Heirs  of  the  Body  of  the  Survi-  Bendl.19. 
vor,  makes  a  Jointenancy.      1  Salk.  391.  Filher  verfus  Wigg.  Stylo 

■2,6.  Two  Coparceners ;  there  was  Judgment  had  againft  one  of  them,  and  the  Goods  of  both  2ll>  434 
were  taken  in  Execution,  and  adjudged  good  ;  for  if  the  Sheriff  had  feifed  only  a  Moiety,  and  fold 
it,  the   other  Coparcener  would    have  a  Right  of  a  Moiety  of  that  Moiety;  therefore  he  muft 
feife  the  Whole,  and  fell  the  Moiety  thereof  undivided,  and  then  the  Vendee  will  be  Tenant  in 
Common  with  the  other  Coparcener.     1  Salk.  392.  Heydon  verfus  Hydon. 


e  Q.  (b)  OTjat 
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(B) 

COIjat  0)ali  not  be  a  gjotntcnane?  of  a  frccijoiD,  &c.  but  a  Cmanc?  in 

COttintcn*     Sec  antea  (A)  pi.  9->   io,  17. 

1.  YF  before  the  Statute  17  H.  8.  ofUfes,  a  Feoffment  had  been  made  to  a  Man  and  Woman, 
£  and  to  their  Keirs,  and  they  afterwards  married,  and  then  the  Statute  was  made  ;  in  fuch 
Cafe  they  hold  by  Moieties;  and  if  the  Husband  alieneth,  'tis  good  only  for  a  Moiety,  becaufe  the 
Statute  executes  the  Pojjeffton  according  to  the  Quality,  Form  and  Manner  which  they  had  in  the 
VJ'e.     Plo  md.  5  8.  Talbott's  Cafe. 

2.  Lands  were  given  to  three  in  the  Premiffts  of  the  Deed,  habendum  to  one  for  Life,  Remain- 
der to  the  other  for  Life,  Remainder  to  the  third  for  Life  ;  adjudged,  that  they  were  not  Join- 
tenants,  but  fhould  take  fucceffively.     Pafcb.  5  Mar.  Dyer  i<5o. 

3.  So  where  Lands  were  given  to  the  Mother  and  her  Son,  habendum  to  them  for  Life,  or  to 
one  of  them  after  another,  as  they  aie  named  in  the  Deed,  and  not  jointly  ;  adjudged,  that  they 
were  not  Jointenants.     Mich.  20  Eliz,.  Dyer  361. 

4.  Tenant  for  Life,  Remainder  to  three  others  for  their  Lives;  he  in  the  Reverfion  levied  a 
Fine  fur  Cognijance  de  droit,  &c.  to  the  Ufe  of  the  'Tenant  for  Life,  for  his  Life,  and  afterwards 
to  the  Ufe  of  one  of  the  Remainder  Men  in  Fee;  the  Tenant  for  Life  died,  and  fo  did  he  in  Re- 
mainder for  Life,  who  took  the  Eftate  in  Fee  by  the  Fine  ;  adjudged,  that  his  Part  fhall  defcend  to 
his  Heir,  and  (hall  not  furvive  to  the  other  two,  who  had  the  Remainders  for  Life.  Cro.  Eliz. 
481.  Child  verfus  Hejlcott.     2  Rep.  6.  S.  C.  Pofiea  (D)  2.  S.  C. 

5.  Devife  of  Lands  to  his  two  Sons,  equally  to  be  divided  between  them  ;  this  makes  them  Te- 
nants in  Common,  and  not  Jointenants ;  for  Tenants  in  Common  are  thofe  who  have  an  equal  Right 
to  Lands,  and  hold  them  by  feveral  Titles ;  but  Jointenants  are  thofe  who  hold  Lands  jointly  by 
one  Title,  and  without  Partition  ;  and  they  mult  jointly  plead,  and  be  jointly  fued,  and  fo  muft 
Coparceners ;  but  there  is  a  Survivorfhip  between  Jointenants,  but  none  between  Coparceners. 
I  Bulfl.  113.  Newman  verfus  Edwards.     See  (C)  pi.  1.  (D) pi.  5.  S.C. 

6.  In  an  Action  of  Debt  for  Rent  referved  upon  a  Leafe,  the  Cafe  upon  the  Pleadings  was, 
the  Teftator  being  feifed  of  the  Lands  in  Fee,  devifed  them  to  Thomas  and  John  Lewin  equally, 
and  to  their  Heirs ;  the  Queftion  was,  whether  they  were  Jointenants,  or  Tenants  in  Common; 
and  adjudged,  that  they  were  Tenants  in  Common,  by  the  Word  Equally,  tho'  the  Ch.  Juftice 
Popham  was  of  Opinion  that  Word  was  not  put  in  the  right  Place  •  for  if  it  had  been  to  them, 
and  to  their  Heirs  equally,  it  would  have  made  a  Tenancy  in  Common,  but  not  where  that  Word 
is  placed  before  the   Word  Heirs,   as  in  the  principal  Cafe.     Moor  558.  Lewin  verfus  Cox. 

7.  Devife  to  B.G.  and  W.  R.  and  to  four  more,  to  hold  to  them,  their  Heirs  and  Affigns  for  ever, 
and  that  all  of  them  fhould  have  an  equal  and  like  Share,  Part  and  Part  alike;  adjudged,  that 
by  this  Devife  to  them,  their  Heirs  and  Ajfigns,  and  that  they  fhould  have  Part  and  Part  alike  • 
they  were  not   Jointenants,  but  Tenants  in  Common.     Cro.  Car.   53.  Thorowgood  verfus  Collins. 

8.  The  Teftator  having  four  Daughters,  devifed  his  Lands  to  his  Wife  for  Life,  and  after  her 
Deceafe,  equally  to  be  divided  amongfi  his  Daughters,  Or  their  Heirs  ;  the  eldeft  Daughter  at 
that  Time  had  a  Daughter,  but  afterwards  the  Mother  died,  and  then  the  Queftion  was,  whe- 
ther that  Daughter  fhould  have  the  fourth  Part  of  the  Lands  which  would  have  been  the 
Share  of  her  Mother,  if  fhe  had  been  living ;  and  adjudged,  that  fhe  fhould,  for  the  Word 
Htirs  was  not  added  of  Neceffity,  fo  as  to  make  all  the  four  Daughters  take  by  Purchafe  ;  but 
to  make  the  Heir  of  the  eldeft  Daughter  a  Title  to  her  Part  of  the  Lands ;  and  'tis  the  ftronger, 
being  in  the  Disjunctive.     Mich.  3  Car.Godb.  362.  Tailour  verfus  Hodgkins. 

(C) 

£>£  giointcnant£  ano  Ccnants  w  Common  of  a  Chattel. 

1 .  r  a  ^  H  E  Teftator  being    poffeiTed  of  a  Term  for  Tears,  devifed  it  to  his  two  Sons  equally  • 
X     this  was  made  a  Quare,  whether  they  were  Jointenants,  or  Tenants  in  Common,  in  Anno 
27  H.  8.  Dyer  25.  But  in  Hillary-Term,  29  Eliz,.  it  was  refolved,  that  they  were  Tenants  in  Com- 
mon.    Cork  verfus  Petwell.     3  Rep.  33.   In  Ratcliff  s  Cafe.  S.  P. 

2.  A  Leafe  was  made  to  two ;  provided,  that  if  they  died  within  the  Term,  that  it  fhould 
ceafe  ;  they  made  a  Partition,  and  afterwards  one  died  ;  adjudged,  that  his  Executor  fhall  have 
the  divided  Moiety.     Dyer  6j    Farringtons  Cafe. 

3.  Leafe  for  twenty-one  Years  to  Husband  and  Wife,  if  he  or  fhe,  or  any  Child  begotten  be- 
tween them,  mould  fo  long  live  ;  the  Wife  died  without  Iffue  j  the  Queftion  was,  whether  the 
Leafe  was  determined  ;  and  adjudged,  that  it  was  not,  becaufe  by  the  Disjunctive,  if  he  or /be, 
&c.  fo  long  live,  it  appears,  that  the  Intent  was,  that  it  mould  not  be  determined  by  the  Death 
of  one  of  them.     Pafcb.  29  Eliz.  Goldf.  71.  Corn  verfus  Baldwin. 

1  4.  Ad- 
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4.  Adjudged,  that  where  a  Tree  grows  in  a  Hedge  which  divides  the  Lands  of  B.  and  W.  fo 
that  the  Roots  thereof  are  nounfhed  by  each  of  their  Lands,  that  they  are  Tenants  in  Common  of 
this  Tree.     2  Roll.  Rep.  2 55. 

(D) 

25y  toljat  &tt$  a  gjointcuauc?  Qiall  be  feberca,  (viz.)  #p  (fines,  fteco* 

bertcg,  &c 


T 


'WO  Jointenants  of  a  Term  for  Years,  one  of  them  grants  Part  of  the  Term  to  another, 
this  is  a  Severance  of  the  Jointenancy  ;  but  if  the  Husband  hath  a  Term  for  Years  in 
Right  of  his  Wife,  and  grants  Part  of  it  to  another,  the  Wife  fliall  have  the  Refidue,  which  was 
not  grantedy  if  fhe  furvive  her  Husband.  Cro.  Eliz,.  33.  Simms's  Cafe.  Mich.  21  Eliz,.  2  Leon. 
159.  Pleadall'sCak.  S.  P. 

2.  Tenant  for  Life,  Remainder  to  W.  R.  and  to  another  for  Life,  Reverfion  to  M.  M.  and  his 
Heiis,  who  levied  a  Fine  to  the  Tenant  for  Life,  and  to  W.  R.  to  the  Ufe  of  the  Tenant  for  Life, 
for  his  Life,  Remainder  to  the  Ufe  of  W.  R.  in  Fee;  then  the  Tenant  for  Life  died  ;  adjudged, 
that  by  his  Death,  the  Jointure  between  W.  R.  and  the  other  who  were  Jointenants  for  Life,  was  fe- 
vered, and  that  the  faid  IV.  R.  was  now  become  Tenant  in  Common  with  the  other;  and  this 
Difference  was  taken,  (viz,.)  when  a  Fee-fimple  is  limited  by  a  new  Conveyance,  there  one  may 
have  the  Fee,  and  another  an  Eftate  for  Life;  but  when  both  of  them  are  Tenants  for  Life  firft, 
and  then  one  of  them  gets  the  Fee-fimple,  there  the  Jointure  is  fevered.  2  Rep.  6.  Wifott%  Cafe. 
Cro.  Eliz,  481.  Antea  (B)  4.  S.  C. 

3.  The  Cafe  was,  two  Jointenants  for  Life,  one  of  them  makes  a  Leafe  to  T.  S.  to  commence 
immediately  after  his  Death,  and  afterwards  he  died,  and  the  Leffee  entered  ;  adjudged  by  nine 
Tudges,  that  this  Leafe  (hall  bind  his  Companion,  as  well  as  if  it  had  been  to  take  Effect  in  Pof- 
feilion  in  the  Life-time  of  the  LelTor;  but  three  Judges  held  it  void,  becaufe  'tis  impcflible  it 
fhoulrl  take  Erteft  and  commence  in  the  Life-time  of  the  Leffor,  unlefs  he  furvive  the  Leffee;  for 

Jay  a  Leafe  in  PoflerTion  the  Jointure  is  fevered,  tho'  the  Freehold  ftill  remains.     2  And.  26. 

4.  Husband  and  Wife,  Jointenants  of  a  Manor,  and  to  the  Heirs  of  the  Body  of  the  Husband, 
Remainder  to  B.  in  Tail;  the  Husband  alone  in  the  Life-time  of  his  Wife  fuffers  a  Common  Reco- 
very with  Voucher,  the  Remainder  Man  is  attainted  of  Treafon,  and  the  Husband  died  without 
Iflue,  and  tiien  his  Wife  died;  now,  tho'  fhe  was  jointly  feifed  and  ought  to  have  been  named 
in  the  Writ,  which  is  not  good  without  naming  her;  yet  the  Vouchee  by  entring  generally  into 
the  Warranty,  hath  admitted  it  to  be  good,  and  fo  the  Recovery  fhall  be  a  Bar  to  one  Moiety. 
Marquefs  of  IVmto  i's  Cafe.  3  Rep.i. 

5.  Devife  of  Lands  to  Two,  equally  to  be  divided,  &c.  they  are  not  Jointenants ;  but  if  a  Re- 
verfion do  defcend  upon  one  Jointenant ;  in  fuch  Cafe  the  Jointure  is  fevered,  and  by  Operation 
of  Law  they  are  then  Tenants  in  Common.  1  Bulji.  113.  Newman  verfus  Edwards.  Antea  (B) 
pi.  5.  S.C.    Poflea  (E)  pi.  2.  S.  C. 

6.  Two  Jointenants,  the  one  by  Deed  grants,  bargains  and  fells  all  his  Eftate,  Right,  Title, 
&c.  to  the  other;  adjudged,  that  this  amounts  to  a  Releafe;  and  in  Pleading  it  muft  be  fet  forth 
qwjd  relaxavit,  becaufe  one  Jointenant  cannot  grant  to  another.  1  Vent.  78.  Chefter  verfus  Wd- 
fon.    Sid.  452.  S.C.    2  Saund.  96.  S.  C.  Raym.  187.  S.  C. 

7.  In  Ejectment,  the  Cafe  was,  the  Father  having  two  Sons  and  eight  Daughers,  covenanted  to 
ftand  feifed  to  the  Ufe  of  his  fecond  Son  for  Life,  Remainder  in  Tail  to  his  Iflue,  and  for  Default 
of  Iflue,  to  all  his  Daughters  in  Tail,  fo  that  they  were  Jointenants  by  this  Settlement ;  the  Father 
died,  and  his  fecond  Son  intending  to  fettle  the  Eftate  upon  his  elder  Brother,  he  and  four  of  his 
Sifters  join  in  a  Common  Recovery  to  the  Ufe  of  himfelf  for  Life,  and  afterwards  to  his  Sons  in 
Tail,  and  afterwards  to  his  elder  Brother  in  Tail  Male,  and  afterwards  to  his  faid  four  Sifters  in 
Tail,  and  died  without  iflue ;  the  elder  Brother  entered  and  fuffered  a  Common  Recovery,  in 
which  the  other  Sifters  joined  and  limited  new  Ufes,  and  then  died  without  Iflue ;  the  Daughters 
entered  and  conveyed  to  feveral,  and  fome  of  them  died  without  Iffue ;  the  Queftion  was,  whe- 
ther by  the  firft  Recovery  the  Eftate  of  four  of  the  Sifters  was  turned  into  a  Right,  who  did  not 
join  in  that  Recovery  ;  and  adjudged  that  it  was,  for  where  there  are  feveral  Jointenants,  and  fome 
of  them  fuffer  a  Common  Recovery  of  the  Whole,  the  Iftate  of  the  others  is  turned  into  a  Right; 
and  by  this  firft  Recovery  the  fecond  Brother  had  deftroyed  the  contingent  Remainders,  and  gain- 
ed a  new  Eftate.     Sid.  241.  Morgan  sCak. 

(E) 

3y  toijat  acts  t&e  gjomtcnanc?  fsi  not  fetarcD, 


1.  TF  1 
I    t«l 


F  a  Feme  Sole  and  B.  G.  purchafe  a  Term  for  Years  jointly,  and  afterwards  they  intermarry, 
his  is  no  Severance  of  the  Jointenancy.     Bracebridge's  Cafe.    See  14  Eliz..  Dyer  318. 

6  Q^  2  2.  Where 


io?6  Jointenants. 


2.  Where  Lands  are  given  to  Two,  and  to  the  Heirs  of  one  of  them,  and  afterwards  the  Rever- 
fion dekends  upon  one,  this  fhall  not  fever  the  Jointure,     i  Bulfi.  113.  Newman  verfus  Edwards. 

Ante  1  (D)  pi.  5-  S.C. 

1.  Devife  to  his  two  Sons,  and  to  the  Heirs  Males  of  their  Bodies,  but  that  they  fhould  not  enter 
till  their  feveral  Ages  of  twenty  Years,  and  that  bis  Executors  Jhould  have  his  Lands  to  perform 
his  Will  in  the  mean  Time ;  adjudged,  that  thefe  Claufes  fhall  be  tranfpofed,  fo  as  to  make  the 
Efta-e  of  the  Executors  precede  the  joint  Eftate  to  the  Sons,  (viz..)  that  his  Executors  fhall  have 
his  Lands  in  their  PofTeffion  until  his  Sons  come  of  Age,  and  then  they  fhall  have  it;  and  that  by 
the  Entry  of  one  of  them,  when  he  came  of  Age,  the  Jointenancy  was  not  fevered,  becaufe  his 
Entry  was  only  to  take  the  Profits,  and  not  as  to  the  Eftate  which  he  held  jointly  with  the  other. 
I  Bulfi.  42.  Ailett  verfus  Choppin.   Telv.  183.  S.C.    2  Cro.  259.  S.  C.    Antea  (A)  n.  S.  C. 

4.  Adjudged,  that  where  one  Jointenant  made  a  Leafe  for  Tears,  rendring  Rent,  this  was  no 
Severance  of  the  Jointenancy,  becaufe  the  LefTor  had  (till  a  Title  to  the  Reverfion  expectant  upon 
the  Determination  of  the  Leafe,  and  his  Companion  hath  the  Inheritance  in  PofTeffion,  and  is  like- 
wife  intitled  to  the  Reverfion,  if  he  furvive,  but  not  to  the  Rent.  2  Lutw.1173.  1  Infi.i^.a.  S.P. 

(F) 

(KH&cre,  ana  tofcat  acts  tv  one  lomtenant  alone  flmll  bz  pot»  toit&out 

l)i$  Compatriot!,  atlD  ICDljat  not.     Sec  Antea  (Ej  per  totum. 

VV  O  Jointenants  for  Life,  one  of  them  leafeth  his  Moiety  for  Years,  rendring  Rent,  and 
died;  adjudged,  that  the  Term  did  continue,  and  fhould  not  be  determined  by  his  Death, 
fo  that  the  Survivor  might  have  the  whole  Freehold  difcharged  of  it,  but  that  the  Leflee  fhould 
ftill  enjoy  his  Leafe  difcharged  of  the  Rent.     Mich.  3  Ehz..  Dyer  187,  and  103.  S.  P.    Plowd. 

*  Nov  102.  Fulmerftone  verfus  Steward.  S.  P.  Poph.  06.  *  Harbin  verfus  Chart.  S.  P.  Pofiea  pi.  4.  S.  C. 
157.  Pofiea  pi.  14.  S.  C 

2.  John  Arundell  being  feifed  in  Fee,  made  a  Leafe  to  Two  for  their  Lives,  and  granted  the  Re- 
verfion to  B.G.  for  Life,  to  which  Grant  one  of  the  Jointenants  for  Life  attorned,  and  then  furren-. 
dered  all  his  Eftate  to  the  faid  B.  G.  and  died,  who  entered  and  claimed  to  hold  in  Common  with 
the  furviving  Jointenant  for  Life;  and  adjudged  that  he  might,  for  the  Attornment  of  one  Jointe- 
nant for  Life  fhall  veit  the  entire  Reverfion  in  the  Grantee,  becaufe  the  Efiate  of  joint  Leffees  is 
entire,  and  by  Confequence  the  Reverfion  which  depends  on  fuch  Eftate  is  likewife  entire,  and  the 
Attornment  of  one  Jointenant  is  the  Attornment  of  both,  for  it  paffes  no  Intereft,  but  only  per- 

*  Poftea  fecteth  the  Grant;  fo  if  one  Jointenant  gives  Seifih  of  Rent,  that  fhall  bind  the  other,  and  one 
(G)pl.i5-  jointenant  may  prejudice  his  Companion  in  the  Perfonalty,  tho'  not  in  the  Realty;  therefore  if  one 
contra,  receive  all  the  Profits,  or  releafeth  a  perfonal  Aftion,  the  other  is  *  without  Remedy,  becaufe  of 
for  be  pall  ^  prjvjCy  and  Truft  which  is  between  them;  and  the  Folly  fhall  be  imputed  to  him,  to  keep  a 
hMelTthe  Joint  Eftate  wit!l  luch  a  Companion  when  he  may  fever  it.  2  Rep.  66.  Tooker's  Cafe.  See  Pofiea 
reft.  pi.  14-  The  Law  altered  as  to  this  Matter. 

3.  Judgment  in  an  Aftion  of  Debt  is  had  againft  one  of  the  Jointenants  for  Life,  who  before 
Execution  releafed  to  his  Companion  ;  adjudged,  that  the  Moiety  is  ftill  liable  to  the  Judgment  du- 
ring the  Life  of  the  Releafor;  but  if  he  had  died  before  Execution,  the  Survivor  fhould  have  held 
the  Land  difcharged  of  the  Debt  and  Judgment.     6  Rep.  Lord  Abergavenny's  Cafe  78. 

4.  Two  Jointenants,  one  cannot  make  a  Feoffment  to  his  Companion,  but  he  may  releafe  to 
him,  and  if  they  are  Jointenants  of  a  Leafe,  and  one  doth  covenant  and  agree  that  the  other  fhall 
poflefs  the  Whole  and  fow  it  with  his  own  Corn,  this  doth  not  transfer  any  fole  Intereft  to  him  ; 
but  if  he  agree  that  he  fhall  fow  it  folely,  this  excludes  him.     Owen  102.  James  verfus  Portman. 

5.  Leftee  for  Years  was  bound  to  relign  to  the  LefTor  on  a  particular  Day,  upon  Requeft;  before 
the  Day  came  the  LefTor  affigned  the  Reverfion  to  Two,  habendum  to  them  and  their  Heirs,  fo  that 
they  were  Jointenants ;  one  of  them  required  the  LefTee  to  deliver  PofTeffion  according  to  the  Pur- 
port of  his  Agreement  with  the  LefTor;  it  was  a  Queftion  whether  this  Req  <eft  by  one  Jointenant 
as  Affignee  of  the  LefTor  was  good;  and  adjudged  that  it  was,  and  that  he  need  not  alledge  any 
Notice  of  the  Alignment,  for  every  Acl:  done  by  one  Jointenant,  for  the  Benefit  of  his  Companion, 
fhall  bind,  and  it  fhall  be  intended  to  be  the  AQ.  of  both.  Owen  1  29.  Lragen  verfus  Paine.  2  Cro. 
475.  S  C.    Bridgm.  1 29.    Godbolt  272.  S.  C. 

6.  There  were  four  Jointenants  of  an  Advowfbn,  one  of  them  granted  his  Intereft;  this  was 
adjudged  a  good  Grant,  and  that  the  Survivorfhip  fhould  not  take  Place,  tho'  the  Advowfon  is  a 
Thing  entire.     Goldf.  81.  Kemp  verfus  Bijkop  of  IVinton. 

1  Roll.  y.  Two  Jointenants  for  Life,  one  of  them  made  a  Leafe  of  his  Moiety  for  fixty  Years,  if  he  and 

Rep. 309.  ]JIS  Companion  jhould  fo  long  live,  and  then  furrendered  his  Moiety,  and  died;  adjudged,  that  the 

Leafe  determined  by  his  Death,  and    that  it  continued    no  longer  than  the  joint  Eftate.     2  Cro. 

*  Noy  377.  Damell  verfus  Waddington.  Dyer  187.  *  Harbin  verfus  Barton.  S.  P.  pi.  1.  S.C.  Pofiea 
J57-  pl.12.  S.  C. 

1  Roll.  2.  Husband  and  Wife,  in  the  Right  of  his  Wife,  who  was  Jointenant  with  B.  G.  for  the  Lives 

Rep.401.  Qj  tj}e  j^rtje  and  [he  faid  B.  G.  made  a  Leafe  of  the  Moiety  for  twenty-one  Years;  the  Wife 
fguift.  died,  and  then  B.  G.  the  furviving  Jointenant  entered,  fuppofing  that  the  Leafe  was  determined 
ly..  S.C.  J  by 
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by  the  Death  of  the  Wife,  for  that  the  Husband  was  not  Jointenant  with  her,  but  in  her  Right, 
and  therefore  had  not  Power  to  contract  for  any  longer  Time  than  for  her  Life ;  but  adjudged, 
that  the  Leafe  was  good,  until  fhe,  or  one  who  claimed  in  Privity  by  her,  avoid  it  by  Entry, 
which  cannot  be  done  by  the  furviving  Jointenant,  becaufe  he  is  in  Paramount  the  Wife,  and  not 
under  her  Title,  therefore  the  Leafe  fhall  bind  as  long  as  the  other  Jointenant  Lives.  2  Cro.  417. 
Smalm  an  verfus  Agborow,  and  Bridgman  43.  S.  C.  antea. 

9.  By  what  ever  Means  one  Jointenant  comes  to  the  Eftate  of  his  Companion,  it  fhall  enure  2  Roll, 
by  Way  of  Releafe,  for  both  Eftates  being  in  him,  the  Law  fhall  fo  veil  it  in  him,  as  if  he  had  it  RcP'444- 
from  the  Feoffor ;    for  if  one  Jointenant   bargains  and   fells  by  Deed  enrolled  to  his  Companion,  Yy-2i*ngS 
tho'  that  vefts  the  Ufe,  and  the  Statute  the  Pojfeffton,  yet  it  being  in  him,  the  Law  will  conftrue  it  -»" 
to  be  entirely  in  him,  and  not  by  Divifion  of  Eftate.     2  Cro.  649.  Euflace  verfus  Scawen. 

10  Jointenants  as  to  the  Pojfejjion  of  the  Lands  in  Jointure  are  feifed  by  Entireties  of  the  Yelv.175. 
Whole,  and  of  every  Part  equally;  but  as  to  the  Right  of  the  Land,  they  are  feifed  only  of  Moie-  alirownl. 
ties  j  therefoie  if  one  grant  the  Whole,  a  Moiety  only  paffeth.  1  Buljl.  3.  PrcBor  verfus  John-  i12'  S,C" 
fin.   C*o.  E  ?z,.  8op.  S.C.    2  Cro.  233.  S.  C. 

11.  Whe  e  one  Tenant  in  Common  entereth  on  the  whole  Land  and  claimeth  it,  this  Entry 
fhall *iiot  difp.  fiefs  his  Companion;  for  a  Coparcener,  a  Jointenant,  or  a  Tenant  in  Common,  can 
nev^  be  diffeifed  by  his  Companion ;  and  'tis  for  the  fame  Reafon,  that  if  one  'Tenant  in  Com- 
mon b  i ••'gs  an  Action  of  Trefpafs  againft  a  Stranger,  it  fhall  be  abated  by  Pleading,  that  the 
Plaintiff  is  Tenant  in  Common  with  another,  tho5  he  entered  on  the  Whole.  Hob.  120.  Small  ver- 
fus Dale.    Mow  868.  S.  C. 

12.  Two  Jointenants  in  Fee,  (but  Topham  tells  us,  for  Life)  one  of  them  made  a  Leafe  for 
Years,  to  commence  after  his  Death,  and  afterwards  he  died ;  the  Queftion  was,  whether  this 
Leafe  was  good  againft  the  Survivor,  and  adjudged  that  it  was  good.  Moor  395.  Harbin  verfus 
Bay  ton.  Antea  pi.  2,  4.  S.  C.     See  Baron  and  Feme.  (F)  10.    Poflea  (G)  pi.  4.  contra. 

13.  Two  Jointenants  of  an  Office  committed  the  Seal  thereof,  and  the  Receiving  the  Profits,  to 
T.  S.  and  afterwards  exhibited  a  Bill  in  Equity  againft  him  to  have  an  Account  thereof;  then  one 
of  the  Jcintenants  gave  a  Releafe  to  the  Defendant  T.  S.  of  all  Actions,  Accounts,  &c.  where- 
upon the  other  Jointenant  exhibited  another  Bill  againft  his  Companion ;  and  the  faid  T.  S.  fug- 
gefing  that  the  faid  Releafe  was  obtained  by  Combination,  and  for  a  valuable  Confideration  paid 
in  Money,  to  which  Bill  T.  S.  pleaded  the  Releafe,  and  adjudged  a  good  Plea,  tho'  the  Bill  feeks 
Relief  againft  it,  for  the  Releafe  is  good  in  Law,  and  there  appears  no  Combination  or  Default  in 
him  n  obtaining  it;  and  it  being  for  a  valuable  Confideration,  Equity  ought  not  to  fet  it  a  fide  ; 
and  if  the  Plaintiff  has  any  Remedy,  it  muft  be  againft  his  Companion  alone.  Hardres  168.  Grif- 
fith ve  fus  Marifer. 

14.  Before  the  Statute  4  Anna,  cap.  \6.  one  Jointenant  had  no  Remedy  againft  his  Companion 
to  reco\er  Damages  for  what  he  had  received  more  than  his  Share  (as  may  be  feen  before  pi.  2.  in 
Tooker's  Cafe)  either  out  of  the  Rents  or  Profits  of  the  joint  Eftate,  or  for  any  Goods  or  Chattels 
of  which  they  were  Jointenants,  and  converted  to  the  Ufe  of  one  of  them  ;  but  the  other  was  to 
make  Reprifals  if  he  could,  becaufe  there  was  a  Privity  in  Truft  between  them,  which  is  the 
Reafon  that  they  muft  all  join  in  an  Action;  but  if  Two  alone  brought  an  Aftion  where  there 
were  Three  or  more,  and  the  Defendant  did  not  take  Advantage  of  it  by  Pleading  the  Jointenan- 
cy  in  Abatement,  but  pleaded  the  General  Iffue;  there,  if  they  have  a  Verdict  they  fhall  recover 
two  Parts,  &c.     1  Lev.  232. 

15.  But  now  by  the  Statute  before-mentioned,  an  Aftion  of  Account  is  given  to  one  Jointenant 
or  to  one  Tenant  in  Common,  his  Executors  or  Adminifirators,  againfl  his  Companion  as  Bailiff  cr 
R.eceiver,  if  he  receive  more  than  his  Share  or  Proportion,  and  like-wife  againft  their  Executors  or 
Adminifirators,  &c. 

(G) 

aajfiere,  anD  fct>  tnliat  &rt<g  one  3iotn?cnant  cannot  p?ejWce  ij/s  Compa* 
nton;  ana  of  actions  fcp  Cenantg  m  Common  anD  lointenants. 

See  Antea  (A)  11. 

I.  *TpWO  Jointenants,  one  is  indebted  to  the  King  and  dieth,  the  other  fhall  hold  the  Land  dif- 
X     charged  of  this  Debt ;    but  if  Husband  and  Wife  purchafe  a  Term  jointly,  and  the  Huf- 
band  is  indebted  to  the  King,  and  dieth,  in  fuch  Cafe  the  Term  fhall  be  fubject  to  the  Debt,  be- 
caufe the  Husband  might  have  difpofed  the  whole  Eftate.     Plowd.  321. 

2.  Two  Jointenants  of  a  Term  for  Years,  one  of  them  fells  all  that  which  to  him  appertained ; 
adjudged,  that  the  Whole  fhould  not  pafs,  but  only  his  Part  and  Share.     28  H.  8.  Dyer  33. 

3.  One  Jointenant  fhall  not  prejudice  his  Companion  as  to  any  Matter  of  Inheritance  or  Free- 
hold, tho'  he  may  as  to  the  Profits  of  the  Freehold,  for  there  is  a  Privity  and  Truft  between  them 
as  to  that,  and  therefore  if  one  of  them  taketh  all  the  Rents  or  Profits,  the  other  hath  no  Remedy.- 
2  Rep.  62,  in  Tooker's  Cafe. 

4.  Two  Jointenants  for  Life,  one  of  them  by  Indenture  covenanted,  granted  and  agreed,  that 
L.  E.  fhould  enjoy  the  Moiety  of  the  Lands  after  the  Death  of  the  other  Jointenant  for  fixty  Years, 
if  he  the  Covenantor  fhould  fo  long  live,  but  the  Covenantor  died  firftj    adjudged,  that  where 

there 
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there  are  two  Jointenants  for  Life,  and  one  makcth  a  Leafe  for  Years  to  begin  after  his  Death,  'tis 
good  to  bind  his  Companion.  2  Cro.  91.  Whitlock  verfus  Hart-well.  Noy  14.5.  C.  Moor  776.  S.  C. 
contra,  that  the  Leafe  is  void.    Anted  (F)  pi.  12.  contra. 

5.  Husband  and  Wife  were  Jointenants,  and  the  Action  was  brought  againft  the  Husband  a- 
lone,  who  made  Default ;  thereupon  the  Wife  prayed  to  be  received,  but  it  was  not  allowed,  be- 
carfe  flie  was  no  Party  to  the  Writ;  but  he  111  the  Reverfion  may  be  received,  and  may  plead 
Jointenancy  in  Abatement  of  the  Writ.     Moor  242.  Caines  Caie. 

6.  Two  Tenants  in  Common  of  a  Manor  brought  a  Writ  de  parco  fratlo ;  and  upon  Demurrer 
it  was  adjudged,  that  the  Action  lies  without  fbewing  how  they  came  to  be  Tenants  in  Com- 
mon, and  one  alone  might  have  this  Writ.  Moor  45  2.  Waitvmrtk  verfus  Rujjel  &  al\  Cro.  E- 
liz.  530.  S.  C. 

1  Roll.         7.  in  Replevin,  the  Queftion  was,  whether  one  Tenant  in   Common  might  diftrain  upon  his 
Rep.212.  Companion,  and  adjudged  that  he  might.     2  Cro.  6\\.  Snekar  verfus  Hen/ion. 
z  Cro.  8.  Cafe,  &c.  for  dilturbing  them  to  have  a  Seat  in  Beckenham  Church  in  Kent,  in  which  they 

6\\.  S,C.  prefciibe  to  have  a  Pew  in  that  Church,  as  belonging  to  the  Manor  to  which  the  Advowfon  is  ap- 
I^oil-  pendant,  and  that  they  were  Lords  of  the  Manor  and  Founders  of  that  Church;  the  Defendant 
S.  C  "  "'  p'eads,  that  he  was  feifed  of  a  Mefluage,  &c.  and  that  Time  out  of  Mind  the  Pew  belonged  to  the 
faid  Houfe,  and  traverfed  the  Prefcription  of  the  Plaintiffs  modo  &  forma  as  they  had  alledged; 
and  they  being  at  Ifl'ue  upon  this  Traverfe,  the  Evidence  upon  the  Trial  proved  them  to  be  Te- 
nants in  Common,  whereas  by  there  own  Shewing  they  were  Jointenants;  now,  if  they  are  Tenants 
in  Common,  then  they  could  not  join  in  a  Prefcription,  which  is  very  true,  if  this  Aftion  was  for 
the  Right  of  the  Seat;  but  this  was  only  a  poiieifory  Aftion  for  the  Difturbance,  to  which  the 
Prefcription  was  only  an  Inducement,  and  Tenants  in  Common  may  join  in  a  pofTeflbry  Aftion, 
becaufe  they  have  an  undivided  Pofleffion  jointly,  tho'  the  Right  is  feveral ;  but  adjudged,  that 
fince  it  appears  by  the  Declaration,  that  they  are  Jointenants,  the  Evidence  that  they  are  Te- 
nants in  Common  will  not  maintain  this  Aftion  ;  for  tho3  'tis  perfonal,  yet  when  they  claim  the 
Poflefflon  by  Virtue  of  a  Title  derived  out  of  a  Prefcription,  that  Title  is  feveral,  and  by  Confe- 
quence  they  ought  to  prefcribe  feverally.     Palm.  idi.  Sndgrave  verfus  Brograve. 

9.  The  Plaintiff  declaied,  that  he  and  T.  S.  were  Tenants  for  Years  as  Tenants  in  Common  of 
a  Mefluage,  &c.  to  which  he  had  Common  appendant,  and  that  the  Defendant  had  ploughed  the 
Lands,  fo  that  he  was  damnified  in  his  Common;  it  was  objected,  that  this  Aftion  would  not  lie 
by  one  Tenant  in  Common  againft  his  Companion  ;  but  if  he  had  any  particular  Damage  by  Diftrefs 
of  his  Cattle,  &c.  'tis  otherwife.  W.  Jones  14.1.  Hunmond  verfus  White. 

10.  In  Debt  for  a  Moiety  of  the  Tithes  of  D.  the  Plaintiff  had  a  Verdict;  and  it  was  moved  in 
Arreft  of  Judgment,  that  it  appears  by  the  Declaration,  that  the  Plaintiff"  was  Tenant  in  Common 
with  another  of  thefe  Tithes,  becaufe  he  declared  for  a  Moiety;  and  Tenants  in  Common  ought 
to  join  in  perlonal  Aftions,  as  in  Debt,  £} c.  but  adjudged,  that  it  being  after  Verdift,  it  fhall  be 
intended,  that  the  Plaintiff  had  a  Title  to  a  Moiety  in  Law,  and  not  to  a  Moiety  in  Common  ; 
and  that  if  there  are  two  Tenants  in  Common  of  a  Reftory  for  Years,  and  one  is  outlawed;  yet 
the  other  upon  fhewing  that  Matter  may  have  an  Aftion  of  Debt  for  his  Moiety.  Sid.  40.  Cole 
verfus  Banbury. 

1 1.  There  were  three  Jointenants  of  Goods,  two  of  them  bring  an  Aftion  of  Trover ;  the  De- 
fendant pleaded  Not  guilty,  and  they  recovered  for  two  Parts  in  Damages  j  'tis  true,  the  Defen- 
dant might  have  pleaded  this  Matter  in  Abatement  quoad  tantum;  but  having  pleaded  Not  guilty* 
they,  tho' Jointenants  with  another,  fliall  recover  Damages  for  their  proportionable  Shares.  2  Lev. 
113.  Nelthrope  verfus  Dorrmgton. 

12.  In  Affife  of  an  Houfe,  upon  a  Trial  at  Bar,  the  Evidence  was,  that  there  were  two  Tenants 
in  Common  of  an  Houfe,  and  one  of  them  nailed  up  the  Doors  and  made  a  Wall  againft  them,  that 
the  other  might  not  enter,  and  this  was  refolved  to  be  no  Diffeiiin.     Allen  8.  Water  fs  Cafe. 

13.  If  Tenant  in  Common  bring  a  perfonal  Aftion  alone,  without  joining  his  Companion,  in 
fuch  Cafe  the  Defendant  muft  take  Advantage  of  it  by  Pleading  in  Abatement ;  but  if  he  plead 
Not  guilty,  'tis  good,  and  the  Plaintiff"  fliall  recover  Damages  only  for  a  Moiety  ;  fo  if  he  deliver 
an  Ejeftment  alone,  he  fliall  recover  only  a  Moiety.     1  Mod.  102. 

14.  In  Dower,  the  Demandant  counted  for  350  Acres,-  the  Defendant  pleaded  as  to  fifty 
Acres,  Jointenancy  with  T.  S.  &c.  The  Demandant  itplied,  and  averred  the  fole  Tenancy  of  the 
Tenant  at  the  Time  of  the  Writ  brought,  without  a  Traverfe  of  the  Jointenancy,*  and  upon  a 
Demurrer,  per  Curiam,  this  Replication  is  not  good  without  a  Traverfe,  for  it  might  be,  that  the 
Tenant  was  both  fole  feifed  and  jointly  in  the  fame  Day.  T.  Jones  6.  Lady  Cobham  verfus  Thom- 
linjon. 

5  Mod.  1  5.  Adjudged,  that  one  Jointenant  cannot  avow  for  a  Rent-Charge  without  making  himfelf  Bai- 

1I0,  lift"  to  his  Companion.     5  Mod.  71.  Pullen  verfus  Palmer.  2  Lutiv.  in  Ojmere  and  Sheaje's  Cafe.  S.P. 

See  Tooker's  Cafe. 

16.  Trefpafs  againft  two  Defendants,  one  cf  them  pleaded  in  Abatement,  that  the  other  was 
Tenant  in  Common  with  the  Plaintiff,  &c.  The  Plaintiff  replied,  that  he  was  fole  feifed;  there 
was  a  Demurrer  and  Joinder  in  Demurrer;  and  adjudged,  that  in  Trefpafs  the  Defendant  cannot 
plead  Tenancy  in  Common  with  the  Plaintiff,  beciufe  he  may  give  it  in  Evidence  at  the  Trial, 
but  he  may  plead  that  another  is  Tenant  in  Common  with  the  Plaintiff",  for  that  will  be  no  Proof 
that  he  is  not  guilty  of  the  Trefpafs.     1  Salk.  4.  Hywood  verfus  Davis. 

5  Sjotnturf. 
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(A) 


Ultyat  it  i&  ana  \tibm  it  Rjall  fee  a  ftav  to  J^ovoer,  tofcere  not. 


I.  ^""][— "^HE  Husband  covenanted,  to  ftand  feifed  to  the  Ufe  of  himfelf  and  his  Heirs,  till 
the  Marriage  fhould  take  effect,  and  afterwards  to  himfelf,  his  Wife,  and  their 
Heirs  ;  adjudged,  that  tho'  this  was  an  Eftate  in  Fee  to  the  Wife,  yet  it  was  a  good 
Jointure  within  the  Statute  27  H.  8.  for  'tis  a  competent   Livelyhood  for  her  to 

take  efled  immediately  after  the  Deceafe  of  her  Husband.     Hill.  8  Eliz,.  Dyer  248.  Sir  Maurice 

Dennis's  Cafe. 

2.  The  Father,  in  Performance  of  Covenants  upon  the  Marriage  of  his  Son  with  E  R.  made 
a  Feoffment  to  the  Ufe  of  the  faid  E.  F.  for  Life,  for  her  Jointure;  the  Marriage  took  Effect, 
the  Father  died,  and  the  Son  had  other  Lands  holden  of  the  King,  as  of  his  Dutchy  of  Lancajler, 
and  the  Wife  would  have  Dower  of  thofe  Lands  ;  but  adjudged,  fhe  could  not,  becaufe  the  o- 
ther   was  a  good  Jointure  within  the  Statute  27  H.  8.     Dyer  228.  Afitons  Cafe. 

3.  A  Jointure  is  a  competent  Eftate  of  Freehold  in  the  Wife,  to  take  Effect  immediately  after 
the  Death  of  the  Husband;  therefore  if  he  make  a  Feoffment  in  Fee  to  the  Ufe  of  his  Wife, 
for  the  Life  of  W.  R.  for  her  Jointure,  this  is  not  within  the  Statute  of  Jointures,  becaufe  the 
Eftate  is  not  for  the  Life  of  the  Wife.     3  Rep.  in  Vernon's  Cafe. 

4.  Feoffment  to  the  Ufe  of  himfelf,  without  Impeachment  of  Wafte,  and  after  his  Deceafe  to 
the  Ufe  of  his  Wife,  for  her  Jointure,  upon  Condition,  that  fl:e  Qmtld  perform  his  Will ;  the 
Husband  died,  the  Wife  entered  and  agreed  to  the  Eftate  ;  adjudged,  this  is  a  good  Jointure 
within  the  Statute  27  H.  8.  tho'  it  was  limited  to  the  Wife,  upon  a  Condition,  becaufe  fhe  ac- 
cepted it;  otherwife  it  could  not  be  averred,  to  be  for  her  Jointure,  becaufe  that  is  to  take  Ef- 
fect immediately  after  the  Death  of  the  Husband;  that  where  a  Jointure  is  made  before  Coverture, 
the  Woman  cannot  afterwards  waive  it,  and  take  her  Dower,  as  fhe  might,  if  it  had  been  made 
after  Coverture;  but  if  Lands  be  conveyed  to  her  before  Coverture  for  Part  of  her  Jointure;  and 
if  after  her  Marriage  more  Lands  are  conveyed  to  her  in  full  of  her  Jointure,  fhe  may-waive 
the  Lands  conveyed  to  her  after  Coverture,  and  retain  the  other  Land,  and  her  Dower  alfo.  4 
Rep.  1.  Vernon's  Cafe. 

5.  Devife  to  his  Wife  generally,  without  expre  fling  for  what  Eftate;  this  cannot  be  averred 
to  be  for  her  Jointure,  becaufe  a  Devife  cannot  be  averred  to  any  other  Ufe  than  to  the  Devifee  ; 
but  a  Devife  to  a  Woman  for  Life  or  in  'Tail,  for  her  Jointure,  this  is  good  within  the  Statute 
27  H.  8.  Leak  verfus  Randall,  cited  in  Vernon  's  Cafe. 

6.  Where  an  Affurance  was  made  to  a  Woman,  and  it  was  not  expreffed,  that  it  was  made 
for  her  Jointure  ;  adjudged,  that  it  may  be  averred,  it  was  made  for  that  Purpofe,  and  fuch  an 
Averment  is  not   traverfable.     Trin.  7  Eliz-.  Owen  33. 

7.  The  Husband  devifed  Lands  to  his  Wife  till  his  Daughter  fliould  be  19  Years  old,  and  af- 
terwards to  his  faid  Daughter  in  Tail,  and  that  then  fhe  fhould  pay  to  her  Mother  12  /.  per  An' 
num  for  her  Life,  in  Recompense  of  her  Dower  ;  and  if  fhe  failed,  then  her  Mother  fhould  hold 
the  Lands  for  her  Life ;  afterwards  the  Husband  died,  and  then  the  Wife  brought  a  Writ  of 
Dower  before  her  Daughter  was  19  Years  old,  and  after  fhe  came  to  that  Age,  then  the  Mother 
likewile  entered  for  Non-payment  of  the  Rent  of  12  I.  per  Annum  ;  adjudged,  that  by  her  bring- 
ing the  Writ  of  Dower  for  her  Thirds,  fhe  had  waived  the  Benefit  of  Entry  into  the  Lands,  fo  as 
to  hold  them  for  her  Life;  and  that  it  was  againft  the  Intent  of  the  Teftator,  that  fhe  fhould 
have  both  the  Dower  and  the  12  I.  per  Annum  for  her  Life.  Cm.  Eliz,.  128.  Go/lin  verfus  War- 
burton.     1   Leon.  I'il-S.  C. 

8.  The  Father  made  a  Feoffment  to  the  Ufe  of  himfelf  for  Life,  and  afterwards  to  the  Ufe  of 
his  Son  and  his  Wife,  for  their  Lives,  for  the  Jointure  of  the  Wife  ;  adjudged,  this  was  no  Join- 
ture to  bar  the  Wife  of  her  Dower,  becaufe  it  might  not  commence  immediately  after  the  Death 
of  the  Husband,  for  he  might  die  in  the  Life-Time  of  his  Father;  fo  if  a  Feoffment  be  made  to 
the  Ufe  of  the  Husband  for  Life,  Remainder  to  W.  R.  for  Years,  Remainder  to  the  Wife  for 
Life  for  her  Jointure;  this  will  not  bar  her  Dower.  Hutt.51.  Sherwell's  Cafe  2  Cro.  489.  Wood 
ve.-fus  Shnly.  S.  P.     Poftea  14.  S.  C 

o.  The  Father  of  the  intended  Wife  in  Confederation  of  200  /.    paid   to  him  by  the  Father  of  W.  Jones 
the  intended  Husband,  and   in  Confideration   of  a  Marriage  to  be  had   between    his  Daughter  254- 
and  the  Son  of  the  other,  covenanted  to  allure  certain  Lands,  to   the  UJe  of  the  Husband    and 
Wife,  and  the  Heir)   of  her   Body  to  'be  begotten  by    the  Body    of  the  Husband,  Remainder  over  ; 
the  Marriage  took  effect;  the  Husband  died,  and  the  Wife  married  again,  and  they  by  Fine  con- 
veyed the  Lands  to  the  Defendant,  upon  whom  the  IfTue  entered  for  a  Forfeiture  by  the  Statute 
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ti  H.  7.  adjudged  this  was  no  Jointure  within  that  Statute,  becaufe  it  was  an  Advancement  of 
the  Woman  by  her  own  Father,  and  not  by  the  Husband  or  his  Anceftors  ;  and  tho'  it  was 
found,  that  Money  was  paid  by  the  Ancefbr  of  the  Husband,  yet  'tis  not  found  to  be  of  the 
Value  of  the  Land;  and  the  Ettate  being  to  take  Effect  immediately  in  the  Husband,  that  may 
be  fufficient  for  the  Money.  Cro.  Car.  244.  Copland  verfus  Piatt.  2  Cro.  624.  Kinafton  verfus 
Loy.l.     Palm.  212.  S.  C.     Jones  13. 

10.  But  where  the  Father  covenanted,  that  as  well  in  Confideration  of  200  /.  paid,  &c  as  of 
a  Marriage  between  his  Son  and  the  Daughter  of  the  Covenantee,  that  he  would  convey  Lands 
to  them,  and  to  the  Heirs  of  the  Body  of  the  intended  Wife,  and  died  before  he  made  fuch  Con- 
veyance, which  was  afterwards  made  by  the  Son,  in  Performance  of  his  Father's  Covenant,  and 
they  had  Iifue  ;  and  then  the  Son  made  a  Feoffment  to  W..  R.  and  he  and  his  Wife  joined  in  a 
Fine  to  the  Feoffee,  and  then  their  Iffue  entered  for  a  Forfeiture  upon  the  faid  Statute  11  H.  7. 
adjudged  this  was  a  Jointure  within  the  Letter  and  Meaning  of  that  A£t,  becaufe  it  was  made  by 
the  Husband  to  his  Wife,  and  not  by  any   of  her  Anceftors.     2  Cro.  479.  Kirkman  verfus  Thom- 

fon. 

11.  The  Matter,  in  Confideration  of  Service  done  by  NT.  his  Servant,  and  for  divers  other  Con- 
fi 'derations,  granted  Lands  to  him,  and  to  a  Woman  whom  the  Servant  intended  to  marry,  and  to 

the  Heirs  of  their  two  Bodies  to  be  begotten  ;  the  Marriage  took  effecT:,  and  they  had  Iffue  two 
Sons  ;  the  Husband  died,  and  afterwards  his  Widow  married  W  R-  and  then  the  Husband  and 
Wife  made  a  Feoffment  of  the  Lands  to  the  eldett  Son  ;  then  the  fecond  Husband  died,  and  the 
Widow  entered  on  the  Lands ;  and  afterwards  the  eldett  Son,  to  whom  the  Feoffment  was  made, 
levied  a  Fine  to  the  now  Defendant;  and  the  Widow  made  a  Feoffment  in  Fee  to  her  youngeft 
Son  ;  the  Queftion  was,  whether  by  this  Grant  to  the  firft  Husband  and  his  Wife,  flie  had  a  Join- 
ture, or  not,  within  the  Statute  1 1  H.  7.  cap.  10.  for  if  it  was  a  Jointure,  then  the  Feoffment 
which  fhe  made  to  her  youngeft  Son,  is  a  Forfeiture,  and  the  eldett  Son  might  enter  upon  the 
Lands  as  forfeited  to  him  ;  adjudged,  that  it  was  not  a  jointure,  for  it  was  not  a  Gift  of  the  Huf- 
band,  or  of  any  of  his  Anceftors,  but  of  his  Matter,  and  in  Confideration  of  his  Service,  which 
will  not  make  him  fuch  a  Purchafer  as  the  Law  requires.  Hill.  3  Jac.  2  Cro.  173.  Ward  verfus 
Matthews.     Moor  683.  S.  C.  By  the  Name  of  Ward  verfus  Ludman. 

1 2.  Feoffment  in  Fee,  upon  Condition,  that  the  Feoffees  ftiould  make  another  Feoffment  to  the 
Ufe  of  the  Son  of  the  Feoffor,  and  to  his  (the  Son's)  Wife,  in  Tail,  Remainder  to  the  Right  Heirs 
of  the  Feoffor,  which  Feoffment  was  made  accordingly ;  the  Son  died  ;  adjudged,  that  this  is  a 
Jointure  within  the  Statute,  and  a  good  Bar  to  the  Dower  of  the  Wife,  tho'  fbe  doth  not  claim 
the  Jointure  under  the  Anceftor  himfelf,  but  under  thofe  Feoffees  who  derived  their  Power  from 
him.     Moor  28. 

13.  The  Husband  being  feifed  of  the  Manors  of  Northfield  and  Woolley  in  the  County  of  Wor- 
cester, and  of  Lands,  called  Fernulds  in  Shropshire,  did  in  Confideration  of  a  Marriage  already  had 
between  him  and  Ciceley  his  Wife,  covenant  to  ftand  feifed  of  the  Premifles,  to  the  Ufe  of  him- 
felf for  Life,  and  afterwards  to  the  Ufe  of  Ciceley  his  Wife,  for  her  Life,  for  her  Jointure,  Remain- 
der in  Tail  to  the  Heirs  of  the  Husband;  the  Lands,  called  Fernolds  were  afterwards,  and  during 
theCoverture,  lawfully  recovered  from  the  Husband  by  a  Verdict  and  Judgment ;  then  the  Huf- 
band  died,  his  Heir  being  within  Age  ;  adjudged  in  the  Court  of  Wards,  that  the  Wife  fhall  have 
Recompencein  Value  of  other  Lands  of  the  Heir  for  the  Term  of  her  Life,  tho'  flie  had  accepted 
the  other  Lands  which  were  not  evicted.  Moor  717.  Gervois's  Cafe.  See  the  Statute  27  H  8.  caf> 
10.    Of  Jointures. 

2  Roll.         14.  In  Dower,  the  Cafe  was,  that  the  Husband  was  Tenant  in  Tail,  Remainder  to  his  Wife  for 

Rep.  33.    Life  ;  then  the  Husband  made  a  Feoffment  in  Fee  to  the  Ufe  of  himfelf  and  his  Wife,  for  Life,  for 

her  Jointure,  and  died  without  Iflue  ;  adjudged,  that  this  Jointure  was  not  pleadable  in  Bar  to  her 

Dower,  becaufe  it  was  avoided  by  a  Remitter  to  her  firft  Eftate  for  Life.     Moor  872.  Wood  verfus 

Shirley.     PI.  8.  S.  C. 


Solatia.   See  Crroj.  (H) 
%ttm$*   See  Amerciaments 
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Where  tflue  is  well  joined.  (A)                 j  What    Things  are  iifuable,  and    what 

Where  lftue  is  not  well  joined,  and  of  not.  (C) 

IlTues  on  collateral  Matters,  and  of  Of  Iflues  on  Things  local  and  tranfitory. 

immaterial  and  dilatory  Iflfues.  (B)     '  (D) 


(A) 
mijm  Iffue   t'S  VDCll  jOtltCD.     See  Juror. 

1.    IT  N   an  A&ioh  of  Confpiracy  againft.  A.  and  B.  for  procuring  him  (the  Plaintift)  to  be  itl- 
I        dieted  for  Robbery,  the   Defendant    pleaded,  that  a  Robbery  was  committed,  and   the  ■ 

Plaintift'  was  fufpefted,  and  carried  before  a  Judge,  who  upon  Examination  advifed 
.a...  them  to  have  the  Plaintift"  indifted  j  and  upon  a  Demurrer  to  this  Plea,  it  was  objected, 
that  this  was  only  Matter  of  Evidence  upon  Not  guilty,  and  amounted  to  no  more  than  the  Ge- 
neral Iffue  Not  guilty  :  But  per  Curiam,  'tis  well  enough,  for  he  confefTes  the  Indictment,  and 
avoids  it  by  Matter  in  Law  ;  befldes  the  Plaintift"  fhall  not  take  Advantage  of  this  Matter,  with- 
out a  Special  Demurrer.     Cro.  Eliz,.  871.   Paim'sCzk'. 

2.  Trefpafs  of  Allault  and  Battery  againft  three  Defendants;  two  of  them  pleaded,  that  the 
Plaintiff  leafed  certain  Lands  to  them,  and  that  afterwards  the  Plaintift"  took  away  the  Pofts  on 
the  Land,  and  that  they  jointly  took  them  from  him  ;  and  the  third  pleaded,  that  he  found  the 
Plaintiff  and  the  other  contending  about  the  Pofts,  and  he  to  part  them,  moliiter  mantis  itn- 
pojuit,  &c.  qua  eft  eadem,  &c.  the  Plaintift"  replied,  de  injuria  fua  propria  abfque  tali  caufa,  &c. 

.upon  which  they  were  at  Iffue,  and  it  wa*s  found  for  the  Plaintiff";  but  it  was' objecled,  that  here 
was  no  Ilfue,  becaufe  there  being  two  Pleas,  and  feveral  Caufes  of  Juftification,  (viz,.)  two  juitify 
by  Reafon  of  their  Intereft,  and  the  Third,  in  Trefervation  of  the  Peace,  the  Plaintift"  ought 
to  anfwer  both  ;  for  abfque  tali  caufa  will  not  do  ;  but  adjudged,  that  the  Word  Caufa  fhalfre- 

N  far  to  every  Caufe  .•  and  fo  the  Plaintift  had  Judgment,  tho'  'tis  not  a  good  way  of  Pleading.  1 
Lton.  124.  EnglijS  /  rlus  smith  &  al  . 

3.  Adjudged,  that  when  any  Special  Point  is  in  Iffue,  in  fuch  Cafe  the  Plaintift"  is  not  obliged 
to  fet  forth  any  other  Matter.  Cm.  Eliz,.  320.  Griffin  verfus  Spencer,  and  85(9.  Baily  verfus  Tay- 
lour,  S   P.     Teh.  24.  £  C.    and  Teh.  78.  Jeferey  "verfus  Grey,  S.  P. 

4.  In  Trefpafs,  the  Defendant  juftifisd,  and  prefcribed  for  Common  belonging  to  two  Acres  in 
Backwell  Moor;  the  Plaintiff  replied,  that  B.  was  feifed  of  200  Acres,  of  which  the  faid  two  A- 
cres  were  Parcel,  and  traverfed,  that  the  Defendant  had  Right  of  Common  to  the  faid  two  Acres, 
Parcel  of  the  fad  200  Acres  ■  upon  which  they  vaere  at  Iffue,  and  the  Plaintiff"  had  a  Verdict, 
(wfcl)  that  the  Defendant  had  not  Common  to  the  faid  two  Acres,  and  Judgment  accordingly  5 
and  upon  a  Writ  of  Error  brought,  it  was  objected,  that  this  Traverfe  was  repugnant ;  for  the 
Plaintift"  replied,  that  he* had  Commort  to  the  two  Acres,  Parcel  of  the  200  Acres,  and  this  he 
contradicts  by  his  Traverfe  ;  for  which  Reafon  lifue  is  not  well  joined:  Sed  per  Curiam,  'tis  well 
joined  ;  for  the  Iffue  at  firff  is,  that  he  had  Common  belonging  to  the  two  Acres,  and  the  Ad- 
dition of  Parcel  of  the  200  Acres,  is  idle  and  fuperfluous.  1  RollMRsp.  28.  Neweomb  verfus 
Bunvorth. 

5.  Debt  on  Bond,  the  Defendant  pleaded  Payment  of  the  Money  on  the  i\th  Day  of  June  ir  2  Roll. 
7. u.  according  to  the  Condition;  trie   Plaintiff  replied,  that  he  did    not  pay   the  Money  on  the  Rep.  135. 

faid  14th  Day  of  Auguft,  &c.  upon  which  they  were  at  Iffue,  and  the  Jury  found,  that  he  did 
not  pay  on  the  faid  *i  4  f  /;  Day  oj  June;  upon  this  a  Writ  of  Error  was  brought,  and  the  Error 
afligned  was,  that  here  was  no  Iffue  joined,  becaufe  the  Defendant  pleaded  Payment  on  one  Day, 
and  the  Plaintift  replied  to  another  Day,    and  concluded  to  the  Country  ;  but  adjudged  well  e- 

•nough,  and  that  the  Word  Auguft  was  fuperfluous  and  void,  and  that  pradicl'  14  die,  without 
more,  had  been  fufficient.     2  Cyb.  549.  Hill  verfus  bonithon. 

6.  Debt  upon  the  Statute  1  Ed.  6.  for  not  fetting  out  Tithes;  the  Defendant  pleaded  nil  de- 
let  ;  and  this  was  adjudged  a  good  Iffue.     Hub.  218.  Bawtry  verfus  Ifted. 

7.  In  Replevin,  the  Defendant  avowed  Damage-feafant  ;  the  Plaintiff  replied,  that  B.  G.  was 
feifed  of  an  Houfe  and  Land,  to  which  there  was  Common  belonging,  and  being  fo  feifed,  he 
made  a  Leafe  thereof  to  the  Plaintift  30  Martii,  &c.  to  hold'the  fame /row  Michaelmas  follow- 
ing for  a  Year  ;  the  Defendant  traverfed  the  Leafe,  upon  which  they  were  at  Iffue,  and  the  Ju- 
ry found,  that  the  (aid  B.  G.  made  the  Leafe  to  the  Plaintiff"  25   Martii  for   one   Year;  adjudged, 
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that  tho*  this  could  not  be  the  fame  Leafe  fet  forth  by  the  Plaintiff  in  hir.  Replication  ;  yet  the  Sub- 
ftance  of  the  IfTue  is,  whether  the  Plaintiff  had  any  Leafe  or  not,  frorn  B.  G.  by  Virtue  whereof 
he  might  be  entitled  to  have  Common,  and  the  Jury  found,  he  had  a  Leafe ;  therefore'the  Plain- 
tiff fhall  have  Judgment ;  but  if  they  had  found  he  had  a  Leafe  from  another,  and  not  from  B.  G.  this 
had  been  altogether  a  Departure  from  the  IfTue  ;  and  in  fuch  Cafe  it  much  be  againft  the  Plaintiff 
Hob. 72.  Pope  verfus  Skinner.     Poflea  Verdict.  (E)  4.  S  C. 

8.  Trefpafs,  &c.  the  Defendant  pleaded,  that  J.  H  was  feifed  in  Fee,  and  granted  a  Rent, 
&c.  for  which  he  diftrained,  &c.  the  Plaintiff  replied,  that  before  the  Grant  of  the  Rent,  &c. 
W.  H.  was  feifed,  who  had  Iffue  'J.  H.  and  B.  H.  and  that  he  devifed  his  Lands  to  his  two  Sons 
in  'Tail,  and  died,  and  that  J.  H.  died  without  IfTue;  and  B.  H.  had  IfTue  AH.  and  died,  and 
that  the  faid  A.  H.  gave  Leave  to  the  Plaintiff  to  put  in  his  Horfe,  &c.  Abfque  hoc,  that  the  a- 
forefaid  J.  H  the  Father  was  feifed  in  Fee  prout  the  Defendant  had  alledged  ;  and  upon  this  they 
were  at  IlTue,  and  found  for  the  Plaintiff;  it  was  objected,  that  here  was  no  IfTue  at  all,  becaufe 
the  Defendant  had  not  pleaded  that  J.  H.  the  Father  was  feifed,  but  only,  that  J.  H  was  lei- 
fed,  and  the  Traverfe  being  taken  upon  the  Seifin  of  the  Father,  and  the  IfTue  being  on  thai! 
Traverfe,  is  no  IfTue  ;  but  adjudged,  that  tho'  the  Word  Pater  is  added  in  the  Traverfe,  yet 
the  fubfequent  Words  (viz,.)  prout  the  Defendant  had  alledged,  binds  it  to  that  very  Perfon  which 
the  Defendant  had  alledged  in  his  Flea.     Hob.  217.  Blackford  verfus   Atkyns. 

9.  Affumpfit,  &c.  the  Father  in  Confideration  of  a  Sum  of  Money  paid  to  him  by  his  Son, 
promifed  to  Suffer  his  Land  to  defcend  upon  him,  and  then  fets  forth,  that  the  Money  was  paid, 
&c.  but  that  he  did  not  fuffer  his  Land  to  defcend  ;  and  upon  Demurrer  it  was  objected,  that 
this  was  no  good  Iffue,  becaufe  he  ought  to  have  averred  in  Fact,  that  the  Land  did  not  de- 
fend to  him,  and  not  to  fay,  that  his  Father  did  not  fuffer  it  to  defcend  ;  but  adjudged 
good  npon  this  Difference,  (viz,.)  where  the  Cafe  arifing  upon  the  AJJumpfit  is  in  the  Affirm- 
ative, there  the  Fadt  ought  to  be  averred  ;  but  where  it  arifes  upon  a  Negative,  as  here,  'tis 
fufficient  to  fay,  that  he  did  not  fuffer  the  Land  to  defcend,  &c.     2   Bulfl.  28.  Grey  verfus  Grey. 

10.  The  Conufor  acknowledged  a  Recognifance  of  300/.  defeafanced,  that  if  he  paid  to  B.G. 
300  /.  in  fix  Years,  viz,.  50  /.  per  Ann.  at  fuch  a  Place,  that  then,  &c.  and  he  pleaded,  that  he  was 
ready  every  Day  at  the  Place  to  have  paid  it,  &c.  but  that  B.  G.  was  not  there  ready  to  receive  it  ; 
now,  here  was  a  proper  Iffue  tendered  in  the  Negative,  and  therefore  the  Plaintiff  ought  to  have 
replied,  that  B.  G.  was  there  ready  to  receive  it;  but  inftead  of  that  he  took  it  by  Protefiation, 
that  the  Conufor  was  not  there  ready  to  pay  it,  and  for  Plea  faid,  that  B.  G.  was  ready  at  the 
Place  to  have  received  it,  Abjque  hoc  that  the  Conufor  was  there  ready  to  pay  it;  whi.h  upon 
Demurrer  was  adjudged  to  be  wrong,  becaufe  there  was  a  good  IfTue  tendered  before.  Telv.  38. 
Hughes   verfus  Phillips. 

11.  Debt  upon  Bond,  the  Defendant  pleaded  a  Tender  at  the  Day,  and  having  brought  the 
Money  into  Court,  the  Judgment  was,  that  the  Defendant  eat  fine  die  ;  but  the  Plaintiff,  to  have 
Damages,  alledged  a  Demand,  to  which  the  Defendant  demurred,  and  had  Judgment ;  for  if 
the  Plaintiff  would  have  Damages,  he  ought  to  have  received  the  Money  out  of  Court,  and  the 
rather,  becaufe  no  IfTue  can  be  taken  after  a  Judgment,  quod  eat  inde  fine  die.  2  do.  116.  Ha- 
rold verfus  Cbaworthie. 

1  2.  In  Debt  againft  an  Executor,  the  Jury  found,  that  the  Teftator  died  in  Ireland,  and  that 
the  Defendant  pofTcfled  himfelf  of  feveral  of  his  Goods  there,  and  adminiftred  them  to  the 
Value  of  the  Debt;  and  that  he  did  not  adminifter  any  of  the  Teftator's  Goods  infra  regnian 
Anglia ;  adjudged,  that  where  the  Place  is  material,  and  made  Part  of  the  IfTue,  there  the  Jury 
cannot  find  the  Faa  in  another  Place,  becaufe  by  the  Special  Pleading,  the  Point  in  IfTue  is  re- 
fhained  to  a  certain  Place;  but  upon  the  General  IlTue  pleaded,  the  Jury  may  find  all  local  Things, 
in  another  County;  and  in  the  principal  Cafe  they  had  found  the  Subftance  of  the  IfTue,  which  is, 
that  the  Defendant  had  AJJets,  and  the  finding  they  were  in  Ireland  is  Surplufage.  6  Rep.  46. 
*  Cro.  Dowdall's  Cafe.  See  in  that  Cafe,  Glynn  verfus  Confl.intine,  and  Pafch.  15  Jac.  March  Rep.  *  Ox- 
Cur.  575.  f0}'d  Countefs  verfus  fVaterhoufe.  S.  P. 

S.  C.  13.  In  Trefpafs,  &c.  for  taking  his  Goods,  the   Defendant  pleaded,  that  the  Plaintiff,  Anno  5 

Jac.  acknowledged  a  Recognifance  of  100/.  to  be  paid  at  Michaelmas  next,  at  which  Day  he 
did  not  pay  the  Money,  and  that  two  Years  afterwards  he  extended  the  Recognifance  upon  his 
Goods,  and  fo  juftified  the  Taking,  &c.  The  Plaintiff  replied,  that  the  Money  was  paid  anno  6 
Jac.  and  concludes  to  the  Country  ;  and  upon  the  Trial,  the  Jury  found  for  che  Plaintiff;  and 
now  the  Defendant  moved  in  Arreft  of  Judgment,  for  that  there  was  no  Iffue  joined,  becaufe 
the  Defendant  had  alledged  in  his  Plea,  that  the  Money  was  not  paid  at  Michaelmas  5  Jac.  and 
the  Plaintiff  in  his  Replication  affirmed  it  to  be  paid  Anno  6  Jac.  which  was  a  Year  after  the 
Day  on  which  the  Defendant  had  alledged  the  Default  of  Payment  ;  and  fo  it  was  no  Anfwer  to 
the  Plea;  and  then  he  concludes  to  the  Country  upon  his  own  A  legation,  that  the  Money  was 
paid  Anno  6  Jac.  without  flaying  for  the  Defendant's  Rejoinder,  that  it  was  not  then  paid  ;  but 
adjudged,  that  it  was  an  IfTue  joined  ;  'tis  true,  it  might  have  been  better;  but  yen  'tis  fuch  an 
Imperfection  as  is  helped  by  the  Statute  18  Eliz,.  and  tho' Payment  fimply  is  no  good  Plea  to  a- 
void  a  Recognifance,  yet  after  a  Verdict,  the  Defendant  fhall  not  take  Advantage  of  it.  Pafch.  1 1 
Jac.  1  Brownl.  225.  Mills  verfus  Jones. 

14.  Cafe,  &c.  on  feveral  Promifes ;  the  Defendant  pleaded  Non  Affumpfu  as  to  all,  &  de  hoc 
ponit  fe  fuper  patriam ;  but  did  not  put  them  feverally  in  IfTue;  yet  this  was  held  well.  2  Cro. 
544.    Cro.  Car.  2 ip.  S.  P.    Sid.  332.5.  P. 

3  1?.  The 
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15.  The  LefTee  covenanted  to  repair,  and  the  Breach  afiigned  was,  that  he  fuftered  the  Houfe 
and  Buildings  to  be  ruinous,  &  fie  non  reparavit;  the  Defendant  pleaded,  that  he  did  not  fuffer 
the  Buildings  to  be  ruinous,  upon  which  they  were  at  IfTue,  and  the  Plaintiff  had  a  Verdict; 
and  upon  a  V/rit  of  Error  brought,  the  Error  afiigned  was,  that  the  IfTue  was  misjoined,  for  the 
Covenant  was  to  repair ;  and  the  Breach  afiigned  was,  non  reparavit,  but  the  IfTue  was,  nan  per- 
mifit  ejfe  in  decafu;  but  adjudged,  that  non  reparare  is  the  fame  Thing  as  per  miner e  ejje  in  de- 
cafu,  Co  the  Plaintiff  had  Judgment.     Hide  verfus  Dean  and  Canons  of  IVtndfor.     Moor  399. 

16.  Debt  on  a  Bond,  the  Defendant  pleaded  the  Statute  of  Ufury,  alledging,  that  it  was  a~ 
greed,  that  the  Plaintiff  fhould  have  fo  much  Money  for  Forbearance,  & c.  the  Plaintiff  replied  and 
traveifed  quod  corrupte  agnatum  fait,  upon  which  they  were  at  IfTue,  and  the  Jury  found  for  the 
Plaintiff;  and  it  was  moved  in  Arreft  of  Judgment,  that  the  IfTue  was  taken  upon  corpupte  agrea- 
tum  fuit,  which  Word  Corrupte  is  not  in  the  Plea,  but  the  Plaintiff  had  his  Judgment,  becaufe  the 
Plea  was  made  good  by  the  Replication  ;  but  if  both  the  Plea  and  Replication  had  been  ill,  yet 
the  Declaration  is  good,  and  therefore  the  Plaintiff  fhall  have  Judgment.  Moor  464.  Rogers  ver- 
fus Jackjon. 

17.  Debt  upon  Bond,  the  Defendant  pleaded  the  Statute  of  Ufury,  and  that  corrupte  agreatum 
fuit  between  them,  and  that  the  Plaintiff  corrupte  recepit  fo  much,  and  IfTue  was  taken  upon  both, 
and  the  Defendant  had  a  Verdict;  but  it  was  moved  in  Arreft  of  Judgment,  that  the  Plea  was  dou- 
ble, and  fo  w,as  the  IfTue,  and  therefore  this  was  a  Mif-trial  and  not  remedied  by  any  Statute.;  but 
adjudged  for  the  Defendant ;  for  when  HTue  is  taken  upon  one  Thing,  which  is  immaterial,  and 
both  found  for  the  Defendant,  'tis  a  fufficient  Warrant  for  the  Court  to  give  Judgment  for  the 
Defendant.     Moor  574.  Jobnfon  verfus  Clerke. 

18.  Eircrof  a  Judgment  in  Debt  for  20/.  Part  whereof,  (viz.)  16  I.  was  upon  a  Bond,  and 
4/.  upon  a  Mutuatus  ;  the  Defendant  pleaded  as  to  the  4  /.  non  debet,  &  de  hoc  ponit  fe  fuper  pa- 
triam, &c.  aid  as  to  the  Money  on  Bond,  folvit  ad  diem,  &  de  hoc  ponit  fe  fuper  patriam,  &  p>ad{ 
(the  Plaintiff)  Jimi liter;  and  the  Jury  found  for  the  Plaintiff  quoad  the  Bond,  and  for  the  Defen- 
dant quoad  the  4  /.  and  it  was  affigned  for  Error,  that  here  was  no  IfTue,  for  the  Defendant 
fhould  have  pleaded  quod  Jolvit,  &  hoc  paratus  efl  verificare ;  and  the  Plaintiff  ought  to  have  re- 
plied Non  folvit,  &  hoc  petit  quod  inquiratur  per  patriam;  fo  that  he  fhould  have  tendered  the  If- 
fue  and  not  the  Defendant,  for  then  there  had  been  an  Affirmative  and  a  Negative ;  but  there 
was  no  fuch  Thing  in  the  Defendant's  Plea;  but  adjudged,  that  the  Defendant  having  pleaded 
Payment,-^  de  hoc  ponit  fe  fuper  patriam;  and  the  Plaintiff  having  joined  with  him  therein,  and 
the  Jury  finding  he  hath  not  paid,  'tis  well  enough,  and  aided  by  the  Statute  of  Jeofails*  Cro. 
Car.  231.  Parker  verfus  Tailer.    This  laft  was  denied  to  be  Law.  Poftea  pl.2$. 

19.  In  Trefpafs,  the  Defendant  juftified  for  a  Way,  not  only  to  go,  to  ride,  and  to  drive  his 
Cattle,  but  alfo  to  carry  with  Carts  and  Carriages,  &c.  the  Plaintiff  traverfed  in  the  very  Words 
of  the  Plea,  (viz.)  Abfque  hoc,  that  he  had  a  Way,  not  only  to  go,  to  ride,  &c.  but  alfo  to  car- 
ry, &c.  and  thereupon  they  were  at  IfTue,  and  it  was  found  for  the  Plaintiff;  it  was  objected, 
that  this  was  not  a  good  Iflue,  becaufe  it  was  not  a  direct  Affirmative,  but  only  by  Inducement  \ 
but  adjudged  a  good  Affirmative,  for  to  fay,  that  not  only  B.  G.  hath  been  at  Reading,  but 
IV'  R-  alfo  is  a  plain  Affirmative,  that  both  have  been  there.     March  55.  Hicks  verfus  Webb. 

20.  Debt  on  two  Bonds,  the  Defendant  pleaded  non  funt  faEla,  but  did  not  put  them  feverally 
in  IfTue;  adjudged,  that  he  need  not,  and  that  the  Plea  was  good.     Noy  132. 

21.  In  a  Prohibition  upon  a  Suggeftion  of  Unity  of  PolTeffion  in  the  Abbey  and  Rectory,  and 
Lands,  &c.  and  that  they  came  to  H.  8.  by  the  DifTolution,  &c.  of  the  Abbey,  and  afterwards 
the  Rectory  was  granted  to  one,  and  the  Lands  to  another,  and  the  Grantee  of  the  Rectory  li- 
belled againft  the  Grantee  of  the  Lands  for  Tithes;  the  Defendant  in  the  Prohibition  pleaded, 
that  at  the  Time  of  the  DifTolution,  and  Time  out  of  Mind,  the  Lands,  &c.  were  leafed  for 
Years,  and  that  for  all  that  Time  the  LefTees  paid  Tithes,  to  which  Plea  the  Plaintiff  demurred  and 
had  Judgment,  becaufe  it  was  too  general,  and  no  IfTue  could  be  taken  upon  it.  IV.  Jones  412. 
Broadhead  verfus  Lewis. 

22.  In  an  AfTault,  &c.  the  Defendant  pleaded  fpecially  and  juftified,  the  Plaintiff  replied,  de 
injuria  fua  propria,  and  IfTue  being  joined  upon  it,  he  had  a,  Verdict;  it  was  objected,  that  this 
Replication  did  not  anfwer  the  Special  Matter  in  the  Plea,  nor  was  there  any  Traverfe  by  an  Abfque 
tali  caufa,  as  it  ought,  and  fo  there  is  no  IfTue  joined,  and  by  Confequence  the  Matter  was  not 
tried,  and  there  can  be  no  Judgment;  it  was  adjudged  to  be  an  immaterial  IlTue,  and  a  Repleader 
was  awarded;  it  was  likewife  held,  that  if  there  are  fe.veral  Things  in  a  Declaration,  upon  which 
an  IfTue  may  be  joined;  if  'tis  joined  in  any  of  them,  'tis  good,  and  that  an  Affirmative  and  an 
implied  Negative  will  make  a  good  IfTue.     Style  151,  210.  Jennings  verfus  Lee.     See  (B)  11.  S.  C, 

23.  An  Executor  brought  Debt  upon  feveral  Bonds  for  Money  due  to  the  Teftator;  the  Defen- 
dant pleaded,  that  he  paid  a  lefler  Sum  than  exprefTed  in  the  Bonds  to  the  Teftator  in  his  Life- 
time, and  that  he  did  accept  the  fame  in  full  Satisfaction  of  the  Money  due  on  the  Bonds;  upon  De- 
murrer to  the  Plea,  the  Queftion  was,  whether  the  Payment  or  the  Acceptance  of  the  Money  fhould 
be  traverfed  ;  and  adjudged,  that  it  was  indifferent  to  traverfe  either,  but  that  it  was  more  proper 
to  take  IfTue  upon  the  Payment,  for  if  he  did  receive  the  Money,  it  fhall  be  intended  in  Satisfac- 
tion of  the  Bonds,  becaufe  he  muft  receive  upon  fuch  Terms  as  the  other  will  pay.  Style  139 
Bois  verfus  CranfeHd. 


6  R  ?,  *.}.  In- 
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^4  Information,  letting  forth,  that  at  Grave/end  in  the  County  of  A',  on  fuch  a  Day  and  Year, 
and  in  fuch  a  Veffel  there  riding,  T.  S.  feifed  206/.  in  Gold  from  certain  Perfons  unknown, 
then  and  there  faffing,  or  upon  their  Paffage  in  a  certain  Ship,  from  Ratcliffe  in  Middlefex  to  Parts 
beyond  the  Sens;  the  Defendant  pleaded,  that  no  Gold  was  found  in  any  Veffel,  or  any  faffing 
or  in  their  Paffage  from  Ratcliffe,  &c.  upon  which  they  were  at  iffue,  and  a  Verdict  againft 
the  Defendant  ;  and  it  was  moved  in  Arreft  of  Judgment,  that  the  Iffue  was  ill,  becaufe  it  was 
taken  in  the  Disjunctive,  (viz..)  faffing  or  in  their  Paffage ;  but  adjudged,  that  the  iffue  was  good, 
becaufe  the  disjunctive  Parts  are  fynonymous.  Hardres  1 6.  Protethr  verfus  Wyche. 
1  Lev  2 J.  The  Defendant   covenanted  that  he  was  feifed  in  Fee,   and  in   an  Action  of  Covenant 

183.  '  brought  by  the  Plaintiff,  he  affigned  the  Breach,  that  the  Defendant  Was  not  feifed  in  Fee;  the 
Defendant  pleaded,  that  he  had  not  broke  his  Covenant,  and  thereupon  they  were  at  Iffue,  and 
the  Plaintiff  had  a  Verdict;  it  was  moved  for  a  Repleader,  becaufe  it  was  an  Iffue  on  two  Nega- 
tives and  would  introduce  great  Incertainties  in  iffues,  to  fuffer  fuch  general  and  involved 
Pleadings;  and  Parker  and  Tailor's  Cafe  has  been  denied  to  be  Law;  but  adjudged,  this  is  not  an 
immaterial  but  an  informal  iffue,  and  cured  by  a  Verdict ;  however,  they  diiliked  it,  and  ordered 
that 'the  Attorney  fhould  be  fined.     Sid.  289.  Walfngham  verfus  Coomb. 

-6.  Afj'umpfit  for  Wares  fold,  the  Defendant  pleaded  Infancy;  the  Plaintiff  replied  they  were 
for  Neceffaries  fuitable  to  his  (the  Defendant's)  Eftate  and  Degree,  and  concluded  to  the  Coun- 
try, and"  the  Plaintiff  had  a  Verdict ;  it  was  infilled  in  Arreft  of  Judgment,  that  here  was  no  Iffue 
joined,  becaufe  there  was  no  Negative,  but  only  a  fingle  Affirmative,  the  Plaintiff  therefore  fhould 
have  concluded  his  Replication,  &  hoc  faratus  eft  verificare,  as  where  in  Trefpafs  for  an  Affault 
the  Defendant  pleaded  in  Bar,  and  the  Plaintiff  replied  de  injuria  fua  propria,  without  a  Tra- 
verfe  abfque  tali  caufa;  and  this  was  held  ill,  and  a  Repleader  ordered  even  after  a  Verdict  ;  but 
in  the  principal  Cafe  it  was  adjudged,  that  this  Replication  was  good  after  a  Verdict,  becaufe  the 
Matter  which  is  the  Gift  of  this  Action  was  found,  tho'  there  was  no  Negative  and  Affirmative  to 
make  the  Iffue,  as  where  in  Debt  upon  Bond  the  Defendant  pleaded  Payment,  and  concluded  to 
the  Country;  now  by  this  Plea  the  Plaintiff  had  no  Opportunity  to  deny  the  Payment;  yet,  if 
upon  the  Trial,  the  Jury  find  the  Money  paid,  this  is  good  after  a  Verdict;  as  to  the  Plea  de  in- 
juria fua  frofria  before-mentioned,  without  a  Traverfe  abfque  tali  caufa,  that  is  good  Law,  be- 
caufe without  fuch  a  Traverfe  the  Bar  is  not  anfwered.     Sid.  341.  Burton  verfus  Chapman. 

27.  In  AJfumpfit,  &c.  the  Defendant  pleaded  Not  guilty,  upon  which  they  were  at  Iflue,  and 
the  Jury  found  that  he  was  guilty,  and  that  he  promifed  in  Manner  and  Form  m  aforefaid  ;  it  was 
infiffed  in  Arreft  of  Judgment,  that  Not  guilty  is  no  Iffue  in  this  Action,  and  the  Jury  finding  far- 
ther Matter,  is  void,  becaufe  it  was  not  in  Iffue;  but  adjudged  Not  guilty  is  a  good  iffue  in  Af- 
fumffit,  for  'tis  a  Trefpafs  on  the  Cafe,  and  that  if  it  was  not,  'tis  cured  by  the  Verdict.     1  Lev. 

142.  Elrington  verfus  Dojhant. 

28.  In  Replevin  for  Taking  his  Cattle  in  Filloughley  Field,  &c.  the  Defendant  avowed,  for  that 
the  Place  where,  was  Time  out  of  Mind  Parcel  of  the  Manor  of  Filloughley,  and  that  before  the 
Time,  in  which  the  Taking  is  fuppofed  to  be,  the  Mayor,  Bailiffs  and  Commonalty  of  the  City  of 
Coventry,  and  one  Mi  Hon  and  others,,  were  feifed  in  Fee  of  the  faid  Manor  ;  and  by  Indenture 
made  between  them  teftatum  exiflit,  that  the  faid  Corporation  and  Natural  Perfons  demifed  the 
faid  Manor  to  Bajfnett  for  twenty-one  Years,  who  affigned  his  Term  to  Holbech  the  Avowant, 
who  1  Novemb.  Anno  18  Car.  2.  demifed  the  Place  where,  &c.  to  Bennett  the  Plaintiff  apud  Fil- 
loughley, &c.  for  one  Year  and  over,  at  Will,  rendring  Rent ;  and  for  fo  much  Rent  arrear  he 
avowed  the  Taking  the  Cattle ;  the  Plaintiff  replied  in  Bar  to  this  Avowry,  that  Holbech  on  the 
firft  Day  of  Novemb.  Anno  18  Car.  2.  at  Filloughley,  &c.  did  not  demife  to  the  Defendant  modo  & 
forma,  as  he  the  Defendant  had  alledged ;  the  Defendant  rejoined,  that  he,  on  the  firft  Day  of 
'Novemb.  Anno  18  Car.  2.  at  Filloughley,  did  demife  to  the  Plaintiff  modo  &  forma,  upon  which 
they  were  at  Iffue ;  and  the  Jury  found,  that  the  Defendant,  the  Avowant,  did  not  demife  to  the 
Plaintiff  on  the  firft  Day  of  November,  Anno  18  Car.  2.  at  Filloughley,  modo  &  forma,  &c.  where- 
upon the  Plaintiff  had  Judgment;  and  now  the  Avowant  brought  a  Writ  of  Error  in  B.  R.  for 
that  the  Day  and  Place  of  the  Demife  was  made  Parcel  of  the  Iffue;  and  the  Jury  having  found, 
that  he  did' not  make  the  Leafe  on  that  Day  and  at  that  Place,  this  is  a  Negative  pregnant,  for  it 
implies,  that  the  Avowant  did  make  a  Leafe  to  the  Plaintiff  Bennet,  tho'  not  on  that  Day  men- 
tioned in  the  Avowry;  and  this  Fault  was  occafioned  upon  the  Plaintiff's  Replication  in  Bar  to  the 
Avowry,  fo  that  the  Merits  of  the  Caufe  was  not  tried  thro'  his  Default;  but  adjudged,  that  ad- 
mitting it  to  be  a  Fault,  'tis  aided  after  a  Verdict  by  the  Statute  32  H.  8.  cap.  30.  for  this  is  but 
a  Mis  joining  the  Iffue,  and  that  is  exprefly  aided  by  that  Statute,  a  Saund.  -$i6.  Bennet  verfus 
Holbech.     See  Moor  69$.  2  Cro.  251.  Go.  Car.  78.  S.  P. 

Sid.  340.  29.  Debt  upon  Bond,  conditioned,  that  the  Defendant  fhould  give  the  Plaintiff  a  true  Account 
1  Lev.  0f  a|i  fucn  Money  and  Goods  of  W.N.  deceafed,  as  fhall  come  to  his  Hands;  and  upon  fuch  Ac- 
Zl6'  count    fhall   make  an  equal  Dividend  thereof;   the  Defendant  pleaded,  that  no  Money  or  Goods 

of  the  faid  IV.  N  came  to  his  Hands,  &c.  the  Plaintiff  replied,  that  a  Silver  Bowl,  &c.  came  to 
his  Hands,  &  hoc  paratus  eft  verificare ;  and  upon  Demurrer  it  was  objected,  that  this  Replication 
was  ill,  becaufe  the  Plaintiff  had  affigned  no  Breach  of  the  Condition;  for  'tis  not  fufficient  for 
him  to  fay,  that  fuch  Goods  came  to  the  Defendant's  Hands;  but  he  ought  farther  to  fet  forth, 
that  he  did  not  make  a  Dividend,  as  in  an  Action  of  Debt  upon  a  Bond  of  Award;  the  Defen- 
dant pleads  ■  '  )itrium-t  'tis  not  fufficient  for  the  Plaintiff  to  reply  and  ftiew  an  Award,  but 
1  he 
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he  mult  aflign  the  Breach  to  maintain  the  Action;  bcfidcs,  the  Conclufion  of  this  Replication  is  ill,  *  See 
for  the  Defendant  having  pleaded,  that  no  Goods  came  to  his  Hands,  &c.  and   the  Plaintiff  ha-  Brcachof 
ving  replied,    that  a  lilver  Bowl  came  to  his  Hands,  here  is  a  Negative  and  Affirmative,  upon  Cpndi- 
which  an  iffue  might  be  joined,    and  therefore  the  Plaintiff  ought  to  have  concluded  to  'the  "^l- 
Country,     i  Saund.  102.    *  Heyman  verfus  Gerrard.  Ttlv.  i^-j.  S.F.    See  Teh.  24,  25.  3  Cry. 3:0.  cafedJiied 
See  Lev.  226.  to  he  Law'* 

30.  Debt  upon  Bond,  the  Defendant  pleads  in  Abatement,  that  the  Plaintiff  was  an  Efq;  at  the 
Time  of  the  Bill  exhibited,  and  traverfed  that  he  was  a  Knight,  &c.  The  Plaintiff  replied,  that 
at  the  Time  of  the  exhibiting  the  Bill  he  was  a  Knight,  &  hoc  petit  qtlod  mquiratur  per  patriam; 
and  upon  Demurrer  to  this  Replication,  it  was  objected,  that  this  iffue  ought  to  be  tried  by  the 
King  at  Arms;  but  adjudged,  that  it  maybe  tried  per  patriam.  Raym.  379.  Sir  John  Sparrow 
verfus  Draper. 

31.  In  Replevin,  the  Defendant  avowed  upon  the  Statute  13  Car.  2.  cap.  10.  for  killing  Deer 
in  his  Park,  and  that  the  Plaintiff  was  aiding  and  affifting  to  the  Killing,  &c.  The  Plaintiff  replies, 
that  he  was  not  aiding  or  affifting,  and  IfTue  thereon  ,•  the  Jury  found  for  the  Plaintiff;  and  it  was 
moved  in  Behalf  of  the  Avowant,  that  this  was  an  immaterial  Iffue,  becaufe  the  Aiding  and  Af- 
fifting was  found  before  a  Juftice  of  Peace  and  fhall  not  be  tried  over  again  ;  and  fo  it  was  ad- 
judged, tho'  it  feems  plain  that  the  Statute  32  H.  8.  cap.  30.  helps  Misjoining  of  Iffues,  and  fo  is 
Dighton  and  Bartholmew's  Cafe.  Cro.  Eliz,.  778.  Gouldab.  39.  S.  C.  If  the  Bar  is  good  and  the  Re- 
plication naught,  the  Plaintiff  fhall  replead  as  to  the  Replication,  but  the  Bar  fhall  full  remain  ; 
and  if  the  Replication  is  good  and  Rejoinder  naught,  yet  if  the  Bar  is  good,  and  the  Iffue  is  ta- 
ken upon  a  naughty  Rejoinder,  the  Defendant  fhall  replead  to  the  Rejoinder,  and  the  Bar  and 
Replication  ftill  remain  good;  but  if  the  Bar  is  naught  and  the  Replication  good,  and  Iffue  is  ta- 
ken upon  it,  the  Defendant  fhall  replead  to  the  Whole.     Raym.  458.  Sir  Geo.  Fletcher's  Cafe. 

32.  In  Debt  for  an  Efcape  of  one  in  Execution,  after  iffue  joined  upon  Nil  debet,  the  Defen- 
dant offered  to  acknowledge  the  Action  with  rehEla  verification  ;  and  upon  Motion  the  Co-art 
would  not  allow  it  without  the  Confent  of  the  Plaintiff,  becaufe  probably  he  might  have  a  Ver- 
dict, which  cures  many  Faults.     1".  Jones  156.  Coolings  Cafe,  the  Marfhal. 

33.  Debt,  &c.  in  which  the  Plaintiff  declared  upon  a  Bill,  reciting,  that  whereas  one  Gill  was 
arretted  at  the  Suit  of  the  Plaintiff  for  250  /.  the  Defendant  became  bound,  that  Gill  fhould  put  in 
good  Bail,  &c.  otherwife  he  would  pay  the  Debt  due  to  the  Plaintiff,  and  fhews,  that  the  Action 
again  Gill  was  for  250  /.  and  that  he  had  not  put  in  Bail,  &c.  the  Defendant  pleaded,  that  Gill, 
at  the  Time  of  making  this  Bill,  non  debuit  to  the  Plaintiff  the  faid  250/.  nee  aliquem  inde  dena- 
rium,  upon  which  they  were  at  Iffue,  and  the  Jury  found  quod  debuit  167  /.  Part  of  the  250  /.  and 
as  to  the  Refidue  non  debuit  ;  and  upon  a  Writ  of  Error  brought,  it  was  objected,  that  this  Bar  to 
the  Plaintiff's  Action  was  collateral,  and  therefore  the  iffue  ought  to  be  intirdy  found  for  him  or 
againft  him,  and  not  by  Parcels :  Sed  per  Curiam,  tho'  non  debet  had  been  better  Pleading,  and  a 
more  direct  Anfwer  to  the  Declaration  ;  yet  fince  the  Merit  of  the  Caufe  is  tried,  and  the  Debt  is 
made  certain  by  the  Verdict,  the  Impropriety  of  the  Iffue  is  now  aided  by  it.  T.  Jones  184. 
Bloom  verfus  Wtlfon. 

34.  Sci.fa.  by  an  Adminiftrator,  upon  a  Judgment  of  1000/.  obtained  by  the  Intefiate;  the 
Defendant  pleaded,  that  fuch  a  Day,  before  Adminiftration  was  granted  to  the  Plaintiff,  it  was 
granted  to  T.P.  who  is  ftill  alive  at  B.  and  concluded  in  Abatement;  the  Plaintiff  replied,  that 
X*.  P-  was  dead,  and  concludes  to  the  Country ;  and  upon  Demurrer  this  Plea  was  held  ill,  for 
tho5  it  contradicts  the  Declaration,  the  one  affirming,  that  Adminiflration  was  granted  to  him, 
and  the  other,  it  was  granted  to  T.  P.  yet  this  is  not  properly  an  Affirmative  and  a  Negative  up- 
on which  an  Iffue  might  be  joined,     l  Vent.  213.  Fortefcue  verfus  Holt.  + 

35.  Quanuim  meruit,  &c.  for  Goods  fold  and  delivered;  the  Defendant  pleaded  Infancy  in  Bar; 
the  Plaintiff  replied,  that  Parcel  of  the  Goods  for  which  he  had  declared,  were  for  neceffary 
Clothes  of  the  Infant,  and  the  Refidue  was  for  Meat  and  Drink;  the  Defendant  rejoined,  that 
Parcel  was  not  for  Clothes,  and  Parcel,  &c.  was  not  for  Meat  and  Drink,  &  de  hoc  ponit  fe  fuper 
patriam;  and  upon  a  Demurrer  to  this  Rejoinder,  it  was  objected,  that  the  Defendant  ought  to 
put  thefe  Allegations  feverally  in  Iffue,  and  not  to  have  tendered  one  Iffue  to  the  Whole  ;  but  this 
Objection  was  difallowed.     1  Lutw.  Rep.  239.  Sivinburne  verfus  Ogle.     Pleas.  (F)  10.  S.  C. 

26.  Cafe  for  Money  due  for  Barley  fold,  in  which  the  Plaintiff  declared  upon  an  Indebitatus 
AJjumpfit,  a  Qjiantum  meruit,  a  Mutuatus  and  Infimul  computajfet ;  the  Defendant  pleaded,  that 
the  Caufes  of  Action  nee  earum  aliqua,  accrewed  within  fix  Years ;  the  Plaintiff  replied,  that  the 
Caufes,  &c.  Jive  nonnulla  earum  accrewed  within  fix  Years,  and  concluded  to  the  Country  ; 
and  upon  a  Demurrer  to  this  Replication  the  Plaintiff  had  Judgment,  becaufe  it  was  a  plain  Af- 
firmative of  what  the  Defendant  had  denied  in  his  Plea,  and  therefore  having  tendered  an  Iffue, 
the  Defendant  fhould  have  joined,  and  not  have  demurred.  Lutw.  Appendix.  Scott  verfus 
Charleton. 
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zaijcxt  Iffue  i$  not  toeli  jot'tieo,  ana  of  ^fiuzs  oit  collateral  patters ; 
&nb  of  immaterial  Hfifueg  and  oiiato^  3lffue£. 

i.T\EBT  upon  Bond,  conditioned,  that  whereas  the  Plaintiff;"  was  in  PofTeffion  of  fuch 
\_J  Lands,  if  B.  G.  nor  W.  R.  nor  W.  T.  did  difturb  him  by  any  indirect  Weans,  but  by  due 
Courfe  of  Law,  then,  &c.  the  Defendant  pleaded,  that  neque  B.  C.  nee  W.  R.  nee  W.T.  did  difturb 
him,  &c.  and  adjudged,  this  could  not  be  tried  either  by  Judge  or  Jury  ;  not  by  the  Judge,  be- 
cause the  Defendant'  had  not  alledged  in  certain  what  was  the  Courfe  of  the  Law  by  which  the 
Plaintiff  was  difturbed  j  nor  by  the  Jury,  becaufe  they  are  only  to  try  Matter  of  Fad  and  not  Mat- 
ter of  Law,  (viz,.)  whether  the  Plaintiff  was  difturbed  by  due  Courfe  of  Law.  Godbolt  62.  Digh- 
ton  verfus  Clerke.     Mich.   29  Eliz,.  2  Leon.  197.  S.  C. 

2.  Affumpfu,  &c.  for  100/.  the  Defendant  pleads,  that  he  had  given  the  Plaintiff  a  Bond  for 
the  faid  100/.  The  Plaintiff  replied  and  maintained  his  Declaration,  and  traverfed  that  the  Defen- 
dant gave  him  a  Bond,  &c.  and  concluded  to  the  Country,  &  prad"  the  Defendens  jimiliter,  up- 
on which  they  were  at  IfTue  ;  and  the  Jury  found,  that  the  Defendant  did  not  give  the  Bond  for 
100/.  and  thereupon  the  Plaintiff  had  Judgment  in  the  Exchequer]  but  upon  a  Writ  of  Error 
brought,  that  Judgment  was  reverfed,  becaufe  here  was  no  Iflue  joined,  for  that  cannot  be  with- 
out an  Affirmative  and  a  Negative  ;  now,  here  IfTue  was  joined  upon  a  Traverfe,  which  ought 
not  to  be,  becaufe  the  Traverfe  ought  to  conclude  with  hoc  paratus  eft  venficare,  and  then  the 
other  Side  ought  to  plead  in  the  Affirmative,  and  to  conclude  to  the  Country,  &  prad'  the 
Vlzmuff Jimiliter.  2  And.  6.  Koch  verfus  Patten. 
a  Roll.  3-  In  Debt,  the  Defendant  pleaded  plene  adminiftravit ;  the  Plaintiff  replied,  that  at  another 

Rep.  1S6,  Time  he  brought  an  Action  of  Debt  againft  the  now  Defendant,  upon  which  he  was  outlawed ;  and 
204,  209.  upon  Error  brought  the  Outlary  was  reverfed  ,•  whereupon  he  forthwith  brought  this  Action,  and 
that  at  the  Time  of  the  firft  Aftion  the  Defendant  had  AfTets,  and  fo  concluded  to  the  Country, 
&  pi-ad'  defend'  fimiliter,  and  upon  Trial  the  Plaintiff  had  a  Verdict ;  but  upon  Error  brought  it 
was  affigned  for  Error,  that  here  was  no  IfTue  joined,  for  the  Plaintiff  had  alledged  two  Things  in 
his  Replication,  (viz..)  the  Outlary  of  the  Defendant  in  an  Aftion,  &c.  and  AfTets  at  the  Time 
of  that  Action,  which  the  Defendant  had  no  Opportunity  to  anfwer,  becaufe  the  Plaintiff  did  not 
aver  it  as  he  ought,  but  immediately  concluded  to  the  Country,  and  fo  it  was  adjudged ;  and  the 
Judgment  was  reverfed.     2  Cro.  597.  Aldrich  verfus  Walthall. 

4.  In  Trefpafs  for  Breaking  his  Clofe;  the  Defendant  juftified  for  a  Way  •  the  Plaintiff  replied, 
de  injuria  fita  propria  alfque  tali  caufa,  upon  which  they  were  at  IfTue,  and  there  was  a  Verdict 
for  the  Plaintiff;  and  it  was  moved  in  Arreft  of  Judgment,  that  the  IfTue  was  not  well  joined, 
for  it  ought  to  have  been  a  Special  IfTue,  and  therefore  the  Defendant  infifted  on  a  new  Trial, 
but  it  was  not  allowed,  becaufe  it  was  helped  by  the  Statute  of  Jeofails.  1"rin.  14  Jac.  1  Brownl. 
200.  Swaff  verfus  Soley. 

5.  In  Replevin,  the  Cafe  upon  the  Pleading  was,  a  Leafe  was  made  for  fixty  Years,  under  the 
yearly  Rent  of  22/.  which  was  wrote  in  Figures;  that  the  Plaintiff  put  the  Figure  (1)  before  the 
Figures  (22)  and  caufed  the  Figures  (22)  to  be  rafed  and  changed  into  the  Form  of  the  Figure  (5) 
€7c.  by  Reafon  whereof  the  Deed  was  void ;  the  Plaintiff  replied,  that  he  did  neither  the  one  or 
the  other;  upon  which  they  were  at  IfTue;  but  it  was  held  to  be  treble,  becaufe  there  were  fe-  . 
veral  Offences  alledged  againft  the  Plaintiff  therefore  he  ought  to  take  all  but  one  by  Proteftation, 
and  offer  an  Iflue  upon  that  one,  and  no  more.     Moor  80.  Arden  verfus  Mitchell. 

6.  Debt  upon  Bond,  conditioned  to  pay  20  /.  within  forty  Days  next  after  his  perfonal  Being 
at  Rome,  and  his  Return  into  England  ;  the  Defendant  pleaded,  that  the  Plaintiff  never  was  at 
Rome  ■  &  de  hoc  ponit  fe  fuper  pat  riant ;  and  upon  a  Demurrer  it  was  objected,  that  the  IfTue 
fhould  be  upon  his  Return  into  England,  for  the  other  was  not  triable,  and  this  was  the  better  Opi- 
nion ;  but  one  Judge  held,  that  if  one  was  not  triable  the  other  muft  not,  becaufe  the  Condition 
was  in  the  Copulative.     Moor  178.  Mollineux's  Cafe. 

7.  In  an  Action  of  Trefpafs,  the  Defendant  pleaded  an  Accord  between  the  Plaintiff  and  others 
of  the  one  Part,  and  the  Defendant  and  other  of  the  other  Part,  for  the  faid  Trefpafs,  which  was, 
that  he  the  faid  Defendant  fhould  pay  to  the  Plaintiff  fo  much  Money,  which  he  had  paid  ;  the 
Plaintiff  replied,  there  was  no  fuch  Accord  between  him  and  the  Defendant,  as  he  (the  Defendant) 
had  alledged,  upon  which  they  were  at  Iflue,  and  the  Plaintiff  had  a  Verdict;  but  upon  a  Motion 
in  Arret  of  Judgment,  it  was  adjudged,  that  here  was  no  lffue  joined,  becaufe  the  Negative 
ought  to  be  as  broad  as  the  Affirmative,  which  this  was  not,  and  therefore  'tis  no  Negative  and 
Affirmative ;  as  where  the  Defendant  pleads  a  Feoffment  for  four  Acres,  and  Two  only  are  tra- 
verfed, 'tis  naught;  fo  here  the  Accord  is  not  averred  to  be  between  the  Plaintiff  and  the  Defen- 
dant, but  between  the  Plaintiff  and  A.  and  B.  of  the  one  Part,  &c.  1  Roll.  Rep.  86.  Carpenter 
Verfus  Barr. 

8.  Debt  upon  Bond  for  Performance  of  Covenants  on  a  Charter-Party,  one  whereof  was  to  de- 
liver a  Ship  then  in  London  at  fuch  a  Port,  and  no  certain  Time  was  appointed  when   he  fLould 
deliver  it ;  the  Breach  affigned  was,  that  the  Defendant  did  not  deliver  the  Ship  on  fuch  a  Day, 
1  C~  and 


Mues  joined.  1047 


and  IfTue  was  taken  upon  the  Delivery,  and  the  Plaintiff  had  a  Verdict  and  Judgment ;  and  up- 
on a  Writ  of  Error  brought,  the  Error  affigned  was,  that  the  IfTue  was  not  well  joined,  be- 
caufe  the  Defendant  had  any  Time  during  his  Life  to  deliver  the  Ship ;  but  adjudged,  that  this 
Misjoining  of  IfTue  was  remedied  by  the  Statute  of  Jeofails,  being  after  a  Verdict  Moor  695. 
Bijhop  verfus  Gyn. 

9.  In  Trefpafs,  the  Plaintiff  declared,  that  the  Defendant  had  broken,  taken,  and  carried  away 
twelve  Boards  of  the  Plaintiff 's ;  Not  guilty  was  pleaded,  as  to  the  Taking  and  Carrying  away,  and 
as  to  the  Breaking  the  Boards,  the  Defendant  juftified,  for  that  the  Plaintiff  had  fixed  them  a- 
gainft  the  Defendant's  Houfe,  and  that  they  hindred  his  Light,  and  thereupon  he  broke  them 
down  prottt  ei  bene  licuit  ;  the  Plaintiff  replied,  that  he  did  not  fix  them  to  the  Defendant's 
Houfe,  upon  which  they  were  at  IlTue,  and  the  Jury  found,  that  the  Boards  were  fixed  to  the 
Defendant's  Houfe,  but  not  by  the  Plaintiff ;  it  was  moved  in  Arreft  of  Judgment,  that  this  was 
an  immaterial  IfTue  ;  for  the  chief  Point  was,  that  the  Boards  were  fixed  to  the  Defendant's 
Houfe,  and  it  was  not  material  by  whom :  Sed  per  Curiam,  the  Defendant  ought  to  have  a- 
voided  this  Matter  by  pleading  ;  for  where  the  Jury  find  for  the  Plaintiff  upon  fuch  a  Special  and 
collateral   HTue,  he  ought  to  have  Judgment.     2  Roll.  Rep.  242.  Givin  veifus  Damport. 

10.  Where  the  Declaration  of  the  Plaintiff  is  good,  and  the  Plea  of  the  Defendant  is  ill,  if 
the  Plaintiff  in  his  Repiication  tender  an  IfTue  upon  fuch  an  ill  Plea,  and  a  Trial  is  had,  and 
found  for  the  Plaintiff,    he  fhall  have  Judgment.     Cro.  Car.  1  8.  Knight  verfus  Harvty. 

11.  Set.  fa.  upon  a  Recognifance  for  the  Good  Behaviour,  for  that  the  Defendant,  with  0- 
thers  riotouily  and  unlawfully  entered  into  fuch  a  Clofe,  and  cut  up  a  Quick-fet  Hedge,  &c. 
the  Defendant  as  to  all  but  the  entering  rhe  Clofe,  and  cutting  the  Hedge,  pleaded  Not  guilty, 
and  as  to  that,  he  juftified  by  a  Prefcription  for  a  Highway  in  the  faid  Clofe,  and  becaufe  it  was 
flopped  with  a  Quick  fit  Hedge,  he  cut  it  up;  the  Plaintiff  replied,  de  injuria  fua  propria  & 
ex  malitia  pracogitata,  the  Defendant,  with  others,  cut  the  Hedge,  &c.  upon  which  IfTue  was" 
joired,  and  found  for  the  Plaintiff;  it  was  objected,  that  here  was  not  any  IfTe.e  joined,  for  de  in- 
juria fua  propria,  is  no  IlTue  where  one  juftifies  for  a  Way,  or  fur  any  particular  Thing  ;  but  in 
fuch  Cafe  the  Plaintiff  ought  to  traverfe  the  Prefcription,  and  conclude  abfque  tali  caufa  ;  and  fo 
it  was  adjudged.  2  Cro.  J99.  The  King  verfus  Hopper.  1  Brotiml.  200.  Siuaff  verfus  Solley. 
S.  P.  but  he'ped  by  the  Statute  of  Jeofails.  See  Jennings  verfus  Lee.  Antea  lifus  joined.  (A) 
22.  S.C. 

1  2.  In  an  Action  of  Debt  for  200  /.  on  the  Statute  2  Ed.  6.  for  not  fetting  out  Tirhes  in  Roy- 
jlon;  the  Defendant  pleaded,  that  at  the  DilToiution  of  the  Monafteries,  the  Lands  were  dif- 
ekarged  of  Tithes  in  the  Hands  of  the  Prior,  &c.  the  IfTue  was  upon  the  Dijcharge  ;  but  at  the 
Trial  the  Defendant  did  not  maintain  his  Plea,  fo  the  Court  directed  the  Jury  to  find  for  the 
Plaintiff  to  the  Value  of  200/.  becaufe  the  IfTue  being  joined  upon  the  Dijcharge,  which  is  a  co- 
lateral  Matter,  the  Defendant  had  thereby  corfeffd  the  Value  of  the  Tithes  as  the  Plaintiff  had 
declared,  but  that  he  was  difcharged  from  the  Payment  of  any  Tithes  ;  the  Defendant  fhould 
have  taken  the  Value  by  Proteftation,  which,  if  he  had  done,  then  it  muft  have  been  afcertained 
by  a  Writ  of  Enquiry.     Allen  88.  Bowles  veifus  Broadhead. 

13.  Debt  upon  a  Bond  of  j  00 /.  conditioned  to  pay  5 1  /.  on  fuch  a  Day  ;  the  Defendant 
pleaded,  that  he  paid  the  faid  21  /.  at  the  Day,  &c.  the  Plaintiff  replied,  that  he,  (the  Defen- 
dant did  not  pay  the  faid  5 1  /.  at  the  Day,  and  concluded  to  the  Country,  and  had  a  Verdict 
and  Judgment  in  C.  B.  and  upon  a  Writ  of  Error  brought  in  B.  R.  this  Judgment  was  reverfed, 
becaufe  there  was  no  IfTue  joined  ;  and  there  cannot  be  a  Repleader  upon  a'  Writ  of  Error  out 
of  C.B.  Cro.  Car.  593.   Darby  verfus  Hemming*. 

14.  Adjudged    upon  a  Motion   in  Arreft  of  Judgment,  that  where  a  Defendant    pleads    Not  2  Roll, 
guilty  to  an  Action  on  the  Cafe  on  a  Promife,  'tis   not  a  good  IlTae*  nor  amendable  by  any  Sta-  Rep.  368. 
tute  ;  but 'tis  a  proper  Iffue  for  a  Deceit  or  any  Wrong.     Palm.  393.  Turner  verfus  Turbervill. 

15.  Cafe,  &c.  in  which  the  Plaintiff  declared  upon  a  Cuftom  of  the  Parifh,  for  the  Parfon  to 
keep  a  Bull  and  a  Boar,  for  the  Encreafe  of  the  Cattle  of  the  Inhabitants,  &c.  and  that  the  Defen- 
dant being  Parfon,  &c.  and  the  Plaintiff  an  Inhabitant,  &c.  the  Defendant  had  not  kept  a  Bull 
nor  Boar  for  four  Years,  &c.  the  Defendant  took  the  Cuftom  by  Proteftation,  and  for  Plea  he 
pleaded  Not  guilty,  and  upon  a  Demurrer  the  Plaintiff  had  Judgment,  becaufe  wheie  the  Offence 
or  Injury  is  for  a'  Nonfeafance,  the  Defendant  fhould  not  plead  Not  guilty,  but  he  fhould  plead 
in  the  Affirmative,  and  fhew,  that  he  had  done  the  Thing,  for  the  not  doing  whereof  the  Plain- 
tiff had  declared  ;  and  the  Proteftation  is  not  good  to  the  Cuftom,  which  is  the  very  Ground 
and  Subftance  of  the  Action.     Moor  355.  Teldiug  verfus  Fay. 

\6.  Debt  upon   a   fingle  Bill  to  pay  Money,  &c.  the  Defendant  pleaded  Payment  at  the  Day,  Crb.Eh'2. 
but  did  not  fet   forth  any  Acquittance;  and  IfTue  was  joined  upon  the  Payment,  and   the  Jury  ;4-  S.  C. 
found  for  the  Plaintiff  in  B.  R.  and  upon  a  Writ  of  Error  brought  in  the  Exchequer-Chamber  by  I  ?et- 
the  Defendant,   he  affigned   for  Error,   that  his  own  Plea  was  ill,  becaufe  Payment   is  not  to   be  chol's 
pleaded  without  an  Acquittance;   but  the  Judgment  was  affirmed  ;  for  tho'  it  was  an  immaterial  Cafe. 
IiTue,    yet  it  being  after  a  Verdict,   and  the  Error  being  affigned  by  the  Defendant  in  his  own  Plea,  Oo.Elix. 
the  Judgment  fhall  not  be  reverfed.     Moor  691.  Chamber  lame  verfus  Nicholls  IO<f-  ?e* 
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this  Matter  Iflue  was  taken,  and  there  was  a  Verdict,  for  the  Infant,  and  Judgment  final  given 
in  C.B.  that  the  Demandant  fhould  be  barred;  and  the  judgment  was  affirmed  in  B.  R  be- 
caufe  iflue  being  taken  upon  a  dilatory  Plea,  and  which  is  meer  Matter  of  Fact,  in  fuch  Cafe  the 
Judgment  (hall  be  final,  tho'  it  might  not  be  fo  upon  a  Demurrtr,  becaufe  ic  fhall  be  intended, 
that  the  Matter  of  Fad  is  in  the  Knowledge  of  the  Demandant,  and  if  he  will  give  the  other 
Party  Trouble  and  Charge  in  a  Matter  which  he  knows  to  be  againft  him,  in  fuch  Cafe  the  Judg- 
ment fhall  be  final  ;  tho'  not  upon  a  Demurrer,  becaufe  that  is  Matter  in  Law.  Sid.  :;:.  Am- 
cott  verfus  Amcott. 

18  Debt  for  Rent  againfl:  Leffee  for  Years,  who  pleaded,  that  before  the  Rent  due  he  align- 
ed the  Term  to  another,  of  which  the  Plaintiff  had  Notice,  and  they  being  at  IfTue  upon  No- 
tice, the  Defendant  had  a  Verdict,  but  could  not  get  Judgment,  becaufe  the  IfTue  was  joined 
upon  a  Thing  immaterial  ;  for  Notice  of  the  Alignment  will  not  difcharge  the  Leflee  from  the 
Rent,  without  Agreement  of  the  Leflor,  or  his  Acceptance  of  the  Rent  from  the  Affignee ;  fo  a 
Repleader  was  awarded.     1  Lev.  32.  Serjeant  verfus  Fairfax. 

19.  Trefpafs  for  an  Affault  and  Battery  on  fuch  a  Day  and  Place ;  the  Defendant  juRified  on 
another  Day  and  Place,  by  Virtue  of  a  Procefs,  &c.  and  traverfed,  that  he  was  guilty  aliter  vcl 
alio  mo  do  at  any  other  Place  ;  the  Plaintiff  replied,  that  he  was  guilty  aliter  vel  alto  modo,  and 
at  another  Place ;  upon  which  they  were  at  IfTue,  and  the  Plaintiff  had  a  Verdict ;  but  the  Judg- 
ment was  ftaid,  and  a  Rep'eader  awarded  for  the  Badnefs  and  Incertainty  of  the  Ulue.  2  Lev. 
Mafia  verfus  Wood. 

20.  Trefpafs  againft  Husband  and  Wife,  for  entrin£  his  Houfe,  and  continuing  in  PolTeffion, 
&c.  the  Defendant  pleaded,  that  the  Plaintiff"  gave  Licenfe  to  him  to  enter  with  his  Wife 
there  to  dwell ;  the  Plaintiff  replied,  that  he  did  not  give  Licenfe  to  the  Defendant  and  ha  Wife, 
to  enter  modo  &  forma,  upon  which  they  were  at  Iflue,  and  the  Plaintiff  had  a  Verdict  r.nd 
Judgment  ;  but  it  was  reverfed  in  Error,  becaufe  it  was  an  immaterial  Iflue ;  for  the  Defen- 
dant having  pleaded  a  Licenfe  for  him  to  enter,  with  his  Wife,  the  Replication,  that  the  Plain- 
tiff did  not  give  Licenfe  to  him  and  his  Wife,  doth  not  meet  with  the  Plea ;  for  that  is  a  Li- 
cenfe to  the  Husband  only,  to  which  the  Wife  hath  no  Title,  if  fhe  furvive;  but  the  Replication 
is  of  a  Licenfe  to  the  Husband  and  Wife,  in  which  fhe  as  Survivor  will  have  it ;  which  is  a  ma- 
terial Difference,  and  adjudged  accordingly.     2  Lev.  jp^..jepjun  verfus  Jackfon. 

21.  In  Covenant,  the  Breach  affigned  was,  in  not  Repairing;  the  Defendant  pleaded,  Non  in- 
fregit  convent  tonem  ;  adjudged  no  good  Iflue,  being  two  Negatives.  3  Lev.  19.  In  Pitt  and  Ruf- 
feh"s  Cafe. 

22.  Information  Qui  tarn,  &c.  againfl:  a  fuflice  of  Peace  for  100/.  for  neglecVing  upon  Com- 
plaint to  fupprefs  a  Conventicle ;  the  Defendant  pleaded  Non  debet,  &c.  to  the  Informer,  &  de 
hoc  ponit  fe  juper  patrtam,  ey  pradiB'  (the  Informer)  Jimiliter  ;  whereupon  they  were  at  Iflue, 
and  the  Informer  had  a  Verdict ;  but  adjudged,  that  the  IfTue  was  not  well  joined,  becaufe  it 
was  between  the  Informer  and  Defend  mt,  without  mentioning  the  King,  whereas  the  Act  gives 
a  Moiety  of  the  Forfeiture  to  the  King.     1   Vent.  122.  Reyncll  verfus  LAele. 

23.  In  Replevin,  the  Defendant  made  Cognifance,  as  Bailiff  to  Robert  Moor;  for  that  Samuel 
the  Father  of  Robert,  being  feifed  of  the  Place  where,  &c.  fettled  it  in  Marriage  upon  Richard 
his  elJeft  Son,  and  Bridget  his  Wife,  in  fail  Male,  Remainder  to  Robert  in  Tail,  &c.  with  a 
Power  to  make  Leafes  for  any  Number  of  Years  determinable  upon  three  Lives,  and  that  a  Fine  was 
levied  between  Father  and  Son,  and  a  Common  Recovery  to  the  fame  Ufes  ;  that  the  Father 
was  dead,  and  that  Richard  died  without  IfTue,  and  that  Robert  being  feifed  of  the  Remainder, 
took  the  Cattle,  &c.  the  Plaintiff  replied,  and  confided  the  Seifin  of  the  Father  ;  but  faid,  that 
before  he  made  this  Settlement,  and  before  he  levied  the  Fine,  (viz.)  1  Novemb.  1648.  he  made 
a  Feoffment  of  the  Lands  to  the  Ufe  of  Robtrt  for  Life,  if  the  Father  fhould  fo  long  live, 
and  if  he  died,  living  Robert,  -'then  to  the  Ufe  of  Richard  and  his  Heirs,  during  the  Life  of 
Robert;  that  the  Father  died  in  the  Life-time  of  Robert,  and  thereupon  Richard  entered,  and 
made  a  Leafe  to  the  Plaintiff  Walters  for  90  Years,  if  he  the  faid  Richard,  and  Wallers,  and  two 
more,  fhould  fo  long  live  ;  that  the  Plaintiff  entered  by  Virtue  of  the  faid  Leafe,  &c.  and  that 
Richard  being  feifed  of  the  Reverfion,  granted  it  to  T.  M.  to  which  Grant  the  Plaintiff  attorn- 
ed, &c.  that  the  Defendant  de  injuria  fita  propria  took  the  Cattle,  and  traverfed  the  Seifin  of 
the  Father  at  the  'Time  of  the  Fine  levied  ;  the  Defendant  replied,  and  took  Iflue  upon  the  Tra- 
verfe,  and  the  Plaintiff  had  a  VerdiilTt  ;  but  in  Arreft  of  Judgment,  it  was  held,  that  this  was 
an  immaterial  IlTue,  and  that  the  Right  was  not  tried,  becaufe  the  Plaintiff  had  not  anfwered 
the  Cognifance,  as  to  the  Fine  levied  by  Richard  the  Son,  who  joined  therein  with  his  Father, 
and  was  now  eftopped  by  it;  for  he  could  not  afterwards  grant  the  Reverfion  to  T.  M.  againft 
his  own  Fine;  if  fo,  then  the  Rent  referved  upon  the  Leafe  made  by  Richard,  was  due  to  his 
Brother  Robert  by  Virtue  of  the  Marriage  Settlement,  and  'tis  not  material,  whether  the  Father 
was  feifed  in  Fee  at  the  Time  of  the  Fine  levied,  becaufe  Richard,  who  claimed  under  him, 
joined  with  him  in  that  Fine,  and  by  the  Settlement  had  conveyed  the  Lands  to  Robert,  and  the 
Heirs  Males  of  his  Body;  fo  that  the  Seifin  in  Fee  of  the  Father,  is  only  Formal,  and  to  induce 
the  Matter,  and  therefore  not  traverfable  ;  for  which  Reafon  a  Repleader  was  awarded,  and  the 
Verdict  fet  afide.     2  Lutvi.  Rep.  1608.  Walters  verfus  Hodges.     See  Zouch  verfus  Bampfi-ld. 

24.  Scire  facias  againft  the  Defendant,  who  was  Bail  before  a  Judge  for  one  Harris,  at  the 
Suit  of  Sparkes,  who  had  obtained  the  Judgment  againft  Harris  for  46  /.   but  that  he  had  net  paid 
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the  Money,  nor  rendered  his  Body  to  Prifon  ;  the  Defendant  pleaded  in  Bar,  that  after  the  Judg- 
ment there  iflued  a  Ca.  fa.  againfl  Harris,  and  upon  Non  eji  inventus  returned,  he  was  taken 
upon  a  Teftatum  Ca.  fa.  in  Surrey,  and  detained  in  Execution  till  the  Plaintiff  himfelf  required 
the  Sheriff  to  difcharge  him  ;  the  Plaintiff  replied,  that  no  fuch  Capias  iflued  ;  the  Defendant  re- 
joined, that  fuch  a  Writ  did  iffue,  and  that  Harris  was  taken  in  Execution,  and  fo  concludes  tn 
the  Country  ;  and  upon  Demurrer  to  the  Rejoinder,  the  Plaintiff  had  Judgment ;  for  when  he 
replied,  that  there  was  no  fuch  Writ,  and  the  Defendant  rejoined,  that  there  was  fuch  a  Writ, 
this  was  a  direct  Negative  and  Affirmative,  upon  which  he  fhould  have  offered  an  Iffue,  and  not 
to  have  faid,  that  Harris  was  taken  in  Execution,  and  conclude  to  the  Country  to  both  ;  for  that 
is   jumbling  Matter  of  Record  and  Fad  together.     2  Lutw.  Rep.  1269.  Sparks  verfus  Cole. 

25.  Indebitatus  Affumpfit  againft  Dorcas  Pearfon,  who  pleaded  in  Abatement,  that  after  the 
Writ  brought,  fie  was  married  to  Henry  Dotting;  the  Plaintiff  rep'ied,  thst  pofi  impetrattouetn 
Brevis,  &c.  fie  was  not  married,  &c.  the  Defendant  demurred  fpecially,  and  for  Caufe  fhewed, 
that  the  Plaintiff  in  his  Replication  did  not  aliedge,  that  the  Defendant  was  fo/e,  which  he 
ought  to  do,  and  then  traverfe,  that  (he  took  Dotting  to  her  Husband,  and  by  this  Means  the 
Marriage  would  have  come  in  Queftion  upon  an  Iffue  taken  upon  the  Traverfe,  which  Iffue 
ought  to  be  in  the  Rejoinder,  and  not  in  the  Replication ;  but  adjudged,  that  'tis  not  material, 
whether  the  Iffue  be  joined  in  the  Replication  or  Rejoinder.  2  Lutw.  1638.  Pearfon  verfus 
Hulfe. 

26.  Trefpafs,  &c.  for  taking  his  Cattle  in  H.  the  Defendant  juftifled  the  Taking  in  B.  by  Vir-  5  Mod. 
tue  of  a  Procefs,  the  Tefle   whereof  was   impoffible,  and   traverfed  the  Taking  in  H.  the  Plaintiff  '  5'   j 
took  iffue   upon  this  Traverfe,  and   had  a   Verdict  and  Damages;  it  was  objected  in   Arreft    of  ^3, 
Judgment,  that   this  Iffue    was  immaterial ;  for  'tis  no    Matter  where    the  Defendant   took  the  Raym. 
Cattle,  fince  it  was   upon  a  void  Procefs  ;  which   is  very  true ;  then  the  Defendant  moved  for  a  458- 
Repleader  ;   but    ruled,  that   it  cannot  be  granted,  becaufe   the   Trefpafs  was  confeffed  ;  fo  the 
Verdict  was  fet  afide,  and  Judgment  was  entered  for  the  Plaintiff  upon  Confeffion,  and  a  Writ 

of  Enquiry  of  Damages  was  awarded,  becaufe  the  Jury  who  gave  the  Verdict,  had  no  Power  to 
enquire  of  Damages.  1  Salk.  173.  Jones  verfus  Bodenham.  See  Moor  696.  Bartholmew  verfus 
Dighton.  Yelv.%9.  i  Cro.jzi,  778,  227,  214,  445.  Hob.  327.  Reynolds  verfus  Buckle.  2 
Cru.  678.  Johns  verfus  Ridler.     1  Cro.  2J,   214. 

27.  Trefpafs  for  breaking  his  Clofe,  called  Wharfe,  31  May,  and  throwing  down  his  Rails,  and  iSalk. 
the  like  Trefpafs  7  July  following;  one  of  the  Defendants  pleads  Not  guilty  as  to  all,  &c.  and  *  ;  . 
the  other  pleads  the  like  Plea,  as  to  the  Trefpafs  3 1  May,  (viz,.)  as  to  the  Force ;  but  juftifies  ,^  6- 
the  Entry  and  Throwing  down  the  Rails,  by  Virtue  of  a  Leafe   of  the  faid  Wharf,  and  for   a 

Way  over  the  fame  to  certain  Stairs  on  the  Thames  ;  and  that  being  entitled  to  the  faid  Way, 
the  Plaintiff  obftructed  it  with  Rails,  which  the  Defendant  deiired  him  (the  Plaintiff)  to  open, 
but  he  refufed  ;  fo  he  juftified  the  Throwing  them  down,  and  pleads  the  like  Plea  as  to  the  Tref- 
pafs 7  July,  and  avers,  that  he  had  no  other  Way  to  the  faid  Stairs  and  River  Thames,  &c. 
the  Plaintiff  as  to  the  Plea  of  the  firft  Trefpafs,  replies,  that  the  Defendant  had  another  conve- 
nient Way  to  the  River  Thames,  upon  which  they  were  at  Iffue  ;  and  as  to  the  other  Ilea  he 
demurs,  Ideo  fiat  Jurata  to  try  the  Iffue,  and  to  affefs  contingent  Damages  on  the  Demurrer; 
and  at  the  Ni/i  prius  both  the  Defendants  made  Default,  which  being  recorded,  the  tnqueft  was 
taken  by  Default,  and  one  of  the  Defendants  was  found  guilty  as  to  the  Trefpafs  31  May,  and 
acquitted  of  the  other  Trefpafs ;  and  the  other  Defendant  was  acquitted  as  to  the  Force  3 1  May, 
but  as  to  the  reft  the  Jury  found,  that  he  had  no  other  Way  to  the  faid  Stairs  and  River  Thames, 
than  thro'  the  laid  Wharf;  and  affefs  Damages  on  the  Demurrer,  and  acquit  him  of  the  Trefpafs 
7  3uh  '•  ^  was  held  clearly,  that  this  was  an  immaterial  Iffue;  for  the  Defendant  pleaded,  that 
he  had  no  other  Way  to  the  Stairs  and  River  Thames,  and  the  Iffue  was,  that  he  had  another 
Way  to  the  River  Thames,  and  the  Jury  found,  that  he  had  no  other  Way  to  the  Stairs  and 
River  'Thames  ;  which  might  very  well  be,  and  yet  he  might  have  another  Way  to  the  River 
Thames  ;  but  tho'  it  was  an  immaterial  Iffue,  it  was  cured  by  the  Statute  of  Jeofails:  Then 
the  Queftion  was,  whether  judgment  fhould  be  given  for  the  Plaintiff  upon  the  Demurrer,  or 
upon  the  Default  of  the  Defendant;  that  is,  whether  he  (the  Defendant)  being  out  of  Court, 
as  to  one  liTue  by  the  Default,  fhall  be  prefent  in  Court  as  to  the  other  Iffue  in  Law  upon  the 
Demurrer;  'tis  true,  the  Day  given  on  the  Nifi  prius  is,  ad  triand'  exitum,  but  the  Day  given 
on  the  Demurrer  is,  ad  audtendum  judicium,  which  is  the  Day  in  Bank;  fo  that  the  Default  at 
the  Nifi  prius,  is  only  to  that  for  which  the  Defendant  had  a  Day  there,  {viz,.)  to  try  the  Iffue  ; 
which  is  very  true  ;  but  yet  the  better  Opinion  was,  that  'tis  a  Default  as  to  the  Day  given  on 
the  Demurrer,  as  well  as  to  the  Day  for  Trial  of  the  iffue  ;  for  tho'  one  is  the  Day  of  Nifi  prius, 
and  the  other  the  Day  in  Bank,  yet  in  Confideration  of  Law,  they  are  the  fame.  Mod.  Cafes  i» 
Staple  verfus  H.iydon. 
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&tyat  C&fnos  are  tfliiablc,  tefcat  not, 

[,  TUdgment  againft  the  Teftator,  and  a  Sci.  fa.  brought  againft  the  Executor,  to  fhew  Caufe 
J  Qiitire  executtonem  non  habet,  &c.  the  Defendant  pleaded,  that  the  Plaintiff  fued  out  a 
Cti.  fa.  againft  his  Teftator,  by  Virtue  whereof  he  was  taken,  and  died  in  Execution  ;  the  Plaintiff 
replied,  that  the  Teftator  was  not  taken  by  Virtue  of  that  Writ,  upon  which  they  were  at  lflue, 
<frc.  which  fhews,  that  the  Taking  by  Virtue  of  a  Writ,  is  not  Matter  of  Law,  but  Fad,  and 
ifluable.     Hob.  52.  Po(lea  Judgments.  (D)  17.  S.  P. 

2.  Debt  upon  Bond  brought  by  the  Bailiff  of  Weftminfler,  conditioned,  that  K.  fbould  ap- 
pear die  Sabbati  prox"  poft  Oflab'  Pur,  &c.  to  anfwer  B.&c.  the  Defendant  pleaded,  that  before 
he  gave  that  Bond,  the  faid  B.  profecuted  a  Bill  of  Middlefex  againft  K.  returnable  die  Ve- 
neris prox*  poft  Oilab  Pur',  and  that  by  Virtue  of  a  Warrant  thereon,  K.  was  arretted, 
and  being  in  Cuftody,  the  Defendant  gave  the  Bond  for  Eafe  and  Favour,  which  the 
Plaintiff  accepted  Colore  Officii  ;  the  Plaintiff  replied,  that  B.  profecuted  the  Bill  of  Middlefex 
in  Hillary-Term,  returnable  die  Sabbati,  &c.  and  that  by  Virtue  of  a  Warrant  on  that  Writ 
K.  was  arrefted ;  and  being  in  Cuftody,  the  Defendant  gave  Bond  Virtute  of  that  Warrant,  and 
not  of  the  Warrant  fet  forth  in  the  Plea  ;  the  Defendant  rejoined,  that  R.  was  in  Cuftody  Virtute 
of  the  Warrant  mentioned  in  his  Plea,  Abfque  hoc,  that  he  was  in  Cuftody  by  Virtue  of  the 
Warrant  mentioned  in  the  Replication  ;  and  upon  a  fpecial  Demurrer,  Saunders  was  Opinion, 
that  the  Taking  or  not  Taking  by  Virtue  of  fuch  Warrant,  is  Matter  of  Fact,  and  not  of  Law, 
and  therefore  ifluable.     1  Saund.  20. 

3.  Debt  upon  an  Efcape  in  Execution,  brought  againft  the  Head  Bailiff  of  the  Honour  of 
Pontefratl,  who  pleaded,  that  before  the  aforefaid  Efcape,  an  Habeas  Corpus  was  directed  to  him, 
returnable  Craftin  Pur,  (which  is  the  third  Return  in  Hillary-'ferm)  commanding  him  to  bring 
the  Body  of  the  Prifoner  to  Weftminfler  ;  that  by  Virtue  thereof  he  brought  him  into  Court,  and 
returned  the  Caufe  of  his  Commitment,  and  that  he  was  fent  to  the  Fleet,  qua  eft  eadem  efcapia ; 
the  Plaintiff  replied,  that  before  the  Efcape  an  Habeas  Corpus  was  directed  to  the  Defendant,  re- 
turnable OSlab'  Hillarii,  ("which  is  the  firft  Return  in  Hillary-lerm)  and  that  after  the  Day  of 
the  Return,  he  brought  the  Prifoner  to  Weftminfler  by  Colour  of  the  faid  Writ,  and  then  pro- 
cured another  Habeas  Corpus,  mentioned  in  his  Plea,  to  be  fraudulently  profecuted,  and  directed 
to  himfelf,  by  Virtue  of  which  laft  Writ  (the  Prifoner  was  brought  into  Court  and  turned  over 
to  the  Fleet,  abfque  hoc  that  the  Defendant  by  Virtue  of  the  Habeas  Corpus,  fet  forth  in  his  Plea, 
did  take  the  Prifoner  out  of  Gaol,  and  bring  him  to  Weftminfter ;  and  upon  a  fpecial  Demurrer  to 
this  Replication,  the  Plaintiff  had  Judgment ;  for  the  Taking  or  not  Taking  by  the  Writ  was  if- 
luable, againft  the  Opinion  of  the  Chief  Juftice,  who  held,  that  the  Authority  of  an  Habeas  Cor- 
pus was  Matter  of  Law,  and  not  ifluable.     1  Lutw.  627.  Beak  (7  Ux'  verfus  Simpfon. 

(D) 

j2Df3!ffue$  on  fttixnsg  local  anD  tranfttoj?. 

i.  f>  ASE  for  calling  the  Plaintiff  Perjured  Knave  ;  the  Action  was  laid  in  Devonshire,  and 
\^j  the  Defendant  juftified,  for  that  the  Plaintiff  made  Oath  in  Cornwall,  that  he  did  not 
know  that  T.  S.  was  Plaintiff*  in  fuch  an  Action,  when  in  Truth  he  did  know  it ;  there  was  an  lflue 
and  Verdict  for  the  Plaintiff;  and  it  was  objected,  that  this  Action  ought  to  have  been  tried  in 
Cornwall,  where  the  Matter  of  Juftification  did  arife  :  Hale  Ch.  Juft.  Knowing  or  not  Knowing, 
is  Matter  tranfitory,  and  triable  in  any  County;  Vis  true,  the  making  Oath  in  Cornwall  is  local, 
therefore  this  lflue  was  of  two  Matters,  the  one  tranfitory,  and  the  other  local,  and  triable  in  two 
Counties;  and  iffo,  then  this  Trial  in  Cornwall  is  good,  by  the  Statute  21  Jac.  for  that  Statute 
extends  to  Cafes  where  the  Matter  in  lflue  arifes  in  two  Counties,  and  the  Trial  is  by  one  only, 
as  well  as  where  the  Matter  in  lflue  arifes  in  two  Places  in  one  County,  and  the  Trial  is  by  one. 
2  Lev.  121.  In  Jennings  and  Hunkin'%  Cafe.     See  Trial  and  Miftrial.  (F)  1 5 .  5".  C. 
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.    (  A/) 
©eittfC  Of  tfce  Iffueg  antl  #!0ft'tk  &c.    See  Authority.  (A)  ?,  13; 

I.  'p|-^IS  generally  held,  that  by  a  Devife  of  the  IfTues  and  Profits  of  Lands,  an  Intereft  is 
vetted  in  the  Devifee  as  to  the  Lands  devifed ;  as  for  .Tnftance,  the  Teltator  de- 
vifed  that  his  Executors  fhould  have  the  Ijfues  and  Profits  of  his  Lands  until  his 
M  Son  came  of  Age  ;  that  with  the  Profits  they  might  pay  his  Debts  and  fuch  Lega- 

cies as  he  had  given,  and  educate  his  Children ;  one  of  the  Executors  died,  then  the  furviving 
Executor  made  his  Executor,  and  died  ;  adjudged,  that  the  Executor  of  the  furviving  Executor 
may  take  the  Profits  during  the  Minority  of  the  Son,  becaufe  his  Teftator  had  an  Intereft  by  the 
Devife  of  the  IfTues  and  Profits,  and  not  an  Authority,  and  no  more.  Dyer  210.  Cro.Eliz.  15)0. 
Parker  verfus  Plommer.  S.  P.  and  I  59.  S.  P. 

2.  So  where  the  Husband  devifed  the  Profits  of  his  Lands  to  his  Wife  until  his  Son  came  of 
Age,  this  was  held  to  be  a  Devife  of  the  Land  it  felf  till  that  Time;  but  if  he  had  devifed  the 
Lands  to  his  Son,  and  that  his  Mother  fhould  take  the  Profits  thereof  till  he  came  of  Age,  this 
would  give  her  an  Authority  only  and  no  Intereft,  and  fuch  Authority  would  determine  upon  her 
Death.     2  Leon.  221.  Moor  635   S.  P. 

3.  A  Devife  of  the  Profits  and  Occupation  of  his  Lands  to  his  Wife,  during  her  Widowhood,  is 
a  good  Devife  of  the  Land  it  felf,  during  that  Time.     Owen  7. 

4.  The  Husband  being  poflefled  of  a  Re&ory  impropriate  for  a  Term  of  Years,  devifed  the 
Profits  thereof  to  his  Wife  for  fo  many  Years  as  fhe  fhould  live,  and  afterwards  the  Profits  to  twen- 
ty of  his  pvorejt  Kindred;  and  that  then  the  Rectory  fhould  be  leafed  out  by  the  Advice  of  the  0- 
'verfeers  of  his  Will,  for  as  much  Rent  as  could  be  got  for  the  fame,  and  diftributed  to  twenty  of 
his  pooreft  Kindred ;  adjudged,  that  by  a  Devife  of  the  Profits  the  Lands  ufually  pafs,  unlefs  there 

are  other  Words  to  fhew  the  Intention  of  the  Teftator;  but  in  this  Cafe  the  Devife  of  the  *  Prd-  *  See 
fits  to  the  twenty  poor  Kindred,  gave  them  no  Manner  of  Property  in  the  Term,  becaufe  they  had  Autllori- 
not  the  Power  to  make  the  Leafe,  for  that  was  to  be  done  by  the  Advice  of  his  Overfeers,  and  ty"  ^  *' 
therefore  the  Property  was  in  them,  and  a  Truft  or  Confidence  only  in  the  poor  Kindred.     Moor 
■753,  and  758.  Griffith  verfus  Smith. 

5.  The  Father  devifed  his  Lands  to  his  Daughter  and  her  Heirs,  when  fhe  fhall  come  to  the 
Age  of  eighteen  Years,  and  that  his  Wife  fhould  take  the  Profits  thereof  until  that  Time,  for  her 
own  Ufe,  without  any  Account  to  be  given  ;  adjudged  a  good  Term  for  Years  in  the  Wife,  and 
that  by  her  Marriage  it  was  vefted  in  the  Husband.  Hint.  36.  Balder  verfus  Elackbourne.  Hob. 
285.  S.C.    I  Brownl.  79.  S.C. 

6.  The  Father  being  feifed  in  Fee,  covenanted  to  levy  a  Fine  to  the  Ufe  'of  himfelf  and  his 
Heirs,  until  a  Marriage  between  Giles  Strangeways  (who  was  his  Son  and  Heir  apparent)  and 
Frances  Newton  fhould  take  Effect;  and  afterwards  to  the  Ufe  of  the  Father  for  Life,  &c.  and  af- 
ter his  Deceafe  to  the  Ufe  of  fuch  Perfon  or  Perfons  as  he  fhould  appoint  by  his  Will  for  the 
Payment  of  his  Debts  and  Legacies  for  any  Term  not  exceeding  thirty-one  Years;  and  afterwards 
to  the  faid  Giles  in  Tail,  Remainder  over;  the  Will  was  made,  by  which  the  Father  devifed  to 
his  three  Daughters  800/.  a-piece,  to  be  paid  at  their  refpective  Marriages  or  Age  of  twenty-one 
Years,  and  to  be  raifed  out  of  the  Lands  mentioned  in  the  Indenture;  afterwards  the  Father  died 
feifed  before  his  Son  was  married,  and  not  long  after  his  Death  the  Son  married  the  faid  Frances 
Newton;  the  Lands  out  of  which  thefe  Portions  were  to  be  raifed  were  of  the  yearly  Value  of 
200  /.  the  Queftion  was,  whether  a  Term  for  Years,  not  exceeding  thirty-one  Years,  fhall  be  a 
Time  of  fufficient  Certainty  to  raife  2400/.  out  of  the  Profits  of  200/.  if  not,  then  the  Father 
being  Tenant  in  Fee  when  he  died,  and  making  fuch  Will,  whether  this  Devife  fhall  take  Eft'eft 
by  the  Statute  of  Wills,  and  difturb  the  Riling  of  the  contingent  Ufe  upon  the  Marriage  of  the 
Son,  which  happened  after  the  Death  of  the  Father  ;  the  Judges  feemed  to  be  of  Opinion,  that  if 
the  Land  it  felf  had  been  devifed  by  the  Will,  that  would  have  interrupted  the  future  Ufe  to  the 
Wife  in  Jointure,  and  to  the  Son  in  Tail ;  but  the  Devife  being  of  Portions  to  be  paid  out  of  the 
Profits  of  the  Lands,  'tis  otherwife.     Moor  731.  Strangeways  verfus  Newton. 

7.  Devife  of  Lands  to  Francis  his  eldeft  Son  in  Tail,  Remainder  in  Tail  to  his  fecond  Son  ; 
provided,  if  Francis  die  without  I  flue  Male,  and  leaving  Ifiue  Female,  then  fhe  to  take  the  Profits, 
until  he  in  Remainder  pay  her  400  /.  Francis  had  liiue  only  Elizabeth,  who  entered  on  the 
Lands  and  died  before  fhe  had  received  the  400/.  it  was  adjudged,  that  by  this  Appointment  for 
her  to  take  the  Profits,  an  Interelt  was  vefted  in  her,  for  'tis  as  much  as  a  Devife  of  the  Profits 
to  her,  and  'tis  a  Chattel  which  fhall  go  to  her  Adminiftrator  ;  and  tho'  the  Profits  of  the  Land  a;e 
only  a  Pledge  for  the  Payment  of  the  Portion*  yet  they  follow  the  Portion  it  felf,  Alien  45.  Priti 
verfus  Vaughan. 

€  S  2  §.  Thj 


lO?2 


Judgment. 


8.  The  Father  devifed,  that  his  Goods  fhould  be  fold  to  raife  Portions  for  his  Daughters,-  and 
if  the  Goods  were  not  fufficient,  then  the  Portions  fhould  be  raifed  out  of  the  Rents,  IJJ'ues  and 
Profits  of  the  Lands;  it  was  decreed,  that  by  the  Words  the  Lands  themfelves  were  devifed  j  but 
if  it  had  been,  that  the  Portions  fhould  be  raifed  out  of  the  annual  Profits,  then  it  had  been  o- 
therwife.     i  Ch.  Rep.  240.  Cary  verfus  Appleton.    z  Ch.  Rep.  205.  Lingen  verfus  Foley.  S.  P. 


^UDge.    See  ^DEicer.  (D)  per  totum. 


judgment 


Againft  one  for  the  Whole,  where  Two 
are  fued  and  one  acquitted.  (A) 

Of  Judgments  with  a  Qjfat  execution 
when  to  be  figned,  and  where  not 
final,  and  not  good,  if  not  doggetted, 
and  when  to  be  entered ;  and  of  Ar- 
reft  of  Judgment.  (B) 

Where   a   Judgment  is  good  in  Part, 


and  may  be  releafed  or  reverfed  in 
Part ;  and  where  not,  and  for  what.(C) 

Of  Aftions  of  Debt  on  Judgments,  and 
where,  and  how  Judgments  mall  be 
pleaded  in  Bar  to  Actions,  and  where 
not.  (D) 

Where  the  Defendant  fhall  have  Judg- 
ment tho'  his  Title  is  deftroyed.  (E) 


(A) 

&gatnlt  one  foj  t$e  Ulfyolt,  toijere  txoo  arc  fued,  ano  otic  acauttfeD. 


I 


rN  a  Writ  of  Entry,  &c.  againft  the  Mother  and  two  of  her  Sons,  file  appeared  by  Attor- 
ney, and  they  per  guardianum,  and   fhe  pleaded  quod  non  diffeifivit,    and   fo  did  the 
Sons;  but  the  Jury  found,  that  fhe  diffeifhuit,  and  that  the  Sons  did  not  difleife  the  De- 
mandant; adjudged,  that  Judgment  (hall  be  given  againft  the  Mother  for  the  Whole, 
and  that  the  Plaintiff  fhall  be  in  miferecordia  as  to  the  Sons.     Trin.  12  Eliz,.  Dyer  31a. 

-Of  giaDgmentjs  in  criminal  Cafes. 

1.  'TpHE  Defendant  was  convicted  of  Perjury,  and  upon  a  Capiat  againft  him  was  outlawed; 
X      and  now  upon  the  Exigent  a  Motion  was  made,  that  the  Judgment  of  the  Pillory  might 
be  given  againft  him;  but  adjudged,  that  no  Inftance  could  be  given  of  a  Judgment  for  a  corpo- 
ral Punifhment  in  the  Abfence  of  the  Party.     1  Salk.  400.  Duke's  Cafe. 

2.  The  Defendant  being  convicted  of  a  fcandalous  Libel,  had  Judgment  to  pay  100  Marks, 
and  to  go  to  all  the  Courts  in  Weftminfter-Hall  with  a  Paper  in  his  Hat  fignifying  his  Crime ; 
when  he  came  to  the  Court  of  Chancery  he  behaved  himfelf  impudently,  and  juftified  the  Offence; 
whereupon  his  Punifhment  was  encreafed.     1  Salk.^01.  'The  Queen  verfus  Fitzgerald. 

(B) 
$>t  9}UuSjmCttt3  Xnitf)  a  CelTat  executio,  WMU  to  ht  figttCD,  att3  Vjfjtre  UOt 

final,  anD  not  gocD,  U  net  aoggctteD,  anD  xol)m  to  be  entered ;  anD  of 
SUretf  of  3iiiDgmcnt, 

1.  |N  a  Writ  of  Dower  againft  the  Heir;  if  he  plead,  that  the  Demandant  detains  the  Evidences, 
J.  he  fhall  have  Judgment  prefently  with  a  Cejfat  executio  ;  fo  if  Debt  be  brought  againft  an 
Executor  upon  a  Bond  of  the  Teftator,  and  he  p'eads  plene  adminifiravit,  this  is  a  ConlefHon  of 
the  Debt,  and  the  Plaintiff  may  have  Judgment  immediately,  but  with  a  Cejfat  executio  until  the 
Defendant  hath  Affe.s.     4  Rep.  in  Luttereli's  Cafe. 

2.  In  a  Qiiare  Imp  edit  againft  the  Bifhop  of  London  and  B.G.  the  Plaintiff  declared,   that  the 

Eail  of  S.  was  feifed  of  the  Manor  of  W.  to  which  the  Advowfon  was  appendant,  and  prefented 

the  laid  B.  G.  who  was  admitted,  c^Y.  that  the  Earl  died  feifed,  and  the  Manor  defended  to  an- 

x  other 
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other  Earl,  who  levied  a  Fine  of  the  faid  Advowfon  to  IV.  R.  in  Fee,  who  granted  the  next  A- 
voidance  to  the  Plaintiff,  and  afterwards  B.  G.  refigned,  &c.  by  which  the  Church  became  void, 
and  that  it  belonged  to  the  Plaintiff  to  prefent;  the  Bifhop  pleaded,  that  he  claimed  nothing  but  as 
Ordinary;  the  other  Defendant  B.  G.  pleaded,  that  he  was  Incumbent,  &c.  for  fix  Months  on 
the  Prefentation  of  the  Earl  of  S.  Abfque  hoc,  that  the  Church  was  void  modo  &  forma,  &c.  in 
this  Cafe  the  Plaintiff  prayed  a  Writ  to  the  Bifhop  as  to  his  Plea,  which  was  granted,  but  with  a 
Cejfat  executio,  until  the  Plea  between  the  Plaintiff  and  the  other  Defendant  was  determined. 
6  Rep.  in  Bofiueli's  Cafe  48.  7  Rep.  25,  in  Hall's  Cafe. 

3.  Where  Judgment  is  given  that  the  Plaintiff  fliall  recover,  and  becaufe  the  Damages  are  not 
known,  a  Writ  of  Inquiry  is  awarded  j  this  is  not  a  perfect  Judgment  till  the  Writ  is  returned. 
l  Leon.  309.  Dighton  verfus  Sawles.  Tel.  97.  Harrington  verfus  Lavafdon.  S.  P. 

4.  Error  of  a  Judgment   in  a  Writ  of  Right  of  Lands  in  Durham,    where  after  an  Imparlance  Yet.  m. 
the  Defendant  made  Default,  and  Judgment  final  was  given;    the  Error  affigned  was,  that  the  S.C. 
Writ  of  Right  ought  to  be  returnable  coram  Jufticiariis  de  Banco,  and  this  was  returnable  coram 
jufiiciariis  itinerantibus  in  Durham  ;  but  it  was  anfwered,  that  was  the  Courfe  there  ;  then  it  was 
affigned  for  Error,  that  Judgment  final   was  given   in    this  Writ  of  Right  after  an  Imparlance* 
whereas  it  ought   to  be  a  Petit  Cape,  for  no  fuch  Judgment  is  given,  even  after  a  Plea  pleaded 

and  Iffue  joiued,  or  upon  a  Demurrer,  but  always  a  Petit  Cape,  which  is  very  true;  but  a  De- 
fault after  Imparlance  and  before  a  Plea  pleaded,  feems  to  be  a  Departure  in  Spight  of  the  Court; 
and  the  Court  was  of  that  Opinion,  if  the  Default  be  of  the  fame  Term  after  the  Imparlance,  but 
not  if  Day  be  given  to  another  Term;  but  becaufe  the  Writ  of  Right  was  dated  20  Feb.  6  Jac. 
and  in  the  Declaration  the  Explees  were  a'iedged  to  be  taken  in  the  Time  of  Queen  Elizabeth, 
and  in  the  Seifin  of  the  Demandant  himfelr,  which  by  the  Statute  32  H.  8.  of  Limitations,  cannot 
be  but  within  thirty  Years  before  that  Time,  and  this  Seifin  might  be  before;  for  that  Caufe  the 
Judgment  was  reverfed.     2  Cro.  292.  Lilborne  verfus  Heron. 

5.  Per  Curiam  :  The  Courfe  of  B.  R.  is,  that  where  Iffue  is  joined,  and  the  Jury  find  for  the 
Plaintiff,  he  fliall  not  enter  Judgment  till  four  Days  afterwards,  for  fo  much  Time  the  Defendant 
fliall  have  to  perufe  tire  Record,  that  he  may  move  in  Arreftof  Judgment ;  but  if  the  Jury  find  for 
the  Defendant,  he  may  enter  his  Judgment  immediately;  and  the  Reafon  of  this  Difference  is, 
becaufe  the  Plaintiff  hath  the  Management  of  the  Record;  and  if  there  are  any  Faults  in  it,  he 
fliall  be  intended  to  know  what  they  are,  which  the  Defendant  doth  not,  and  therefore  he  fliall 
have  four  Days  Time  allowed  to  look  into  the  Record.     2  Roll.  Rep.  434.  Farnelfs  Cafe. 

6.  Cafe,  &c.  tried  at  the  Affifes,  and  the  Jury  found  for  the  Plaintiff,  and  aiTeffed  Damages  to  Palm. 
38  /.  and  Coils  6  d.  and  the  Judgment  was  entered  Qjiod  qttarens  recuperet  damna  fua  pradiBa  5°9- 
per  juratores  ajfeffe  ad   37  /.  and  for  Cofts  de  incrcmento  40  j.   qua  in  toto  attingunt  ad  39  /.  and  The  Jury 
upon  a  Writ  of  Error,  per  Curiam,  the  Judgment  is  well ;  for  the  Words  per  juratores  affefs  ad  37/.  Rave  4  d. 
are  Surplufage  ;  and  the  38/.  is  coirr^.'h  ended  in  thefe  Words,  viz..  quod  the  Plaintiff"  recuperet  J$SX  an* 
damna  fua.     W.Jones  171.  Gofer  verfuj  Gegorie.  dc  incre- 
aiento  13  s.  and  in  the  Entry  of  the  Judgment  the  4d.  was  left  out,  and  for  that  Reafon  the  Judgment  was  reverfed  In  TLrm* 
4  Leon.  61.  Bufliy  verfus  Milieild. 

7.  The  Plaintiff  had  a  Verdict,  but  would  not  enter  the  Judgment ;  whereupon  the  Defendant 
intending  to  bring  a  Writ  of  Error  or  an  Attaint,  moved  that  he  might  enter  up  the  Judgment 
againft  himfclf,  and  had  a  Rule  to  enter  it  accordingly.  Palm.  281.  Petty  verfus  Hockley.  See 
Dyer  194. 

8.  There  was  a  Trial  in  York  at  the  Summer  Affifes  20  Car.  2.  and  a  Verdict  for  the  Plaintiff; 
and  upon  a  Motion  in  Arreff,  of  Judgment,  the  Cafe  depended  till  Hillary-Term  22  Car.  2.  and 
then  Judgment  was  given  for  the  Plaintiff;  afterwards  it  was  faid,  that  the  Plaintiff  was  dead, 
upon  Confideration  whereof  it  was  moved,  that  there  were  no  Continuances  entered,  and  this  was 
in  Trinity-Term,  22  Car.  2.  and  then  it  was  prayed,  that  Judgment  might  be  entered  of  Michael* 
mas-Term  20  Car.  2.  that  being  the  Day  in  Bank,  at  which  Time,  and  long  after,  both  Parties 
were  living;  and  the  Clerks  affirming  that  it  was  ufual  to  enter  Judgments  of  that  Term  when 
the  Pofleas  were  returnable,  tho'  they  were  not  brought  in  til!  long  afterwards;  it  was  ruled,  that 
this  Judgment  fhould  be  entered  as  of  Michaelmas-Term  20  Car.  2.  Sid.  464.  Crifp,  &c.  verfus 
Mayor  of  Berwick.     See  1  Leon.  187.  Latch  92.    See  Helie  verfus  Baker. 

9.  There  was  a  Verdict  in  Ejectment  at  the  Affifes  for  the  Plaintiff;  the  Judgment  ought  not  to  be 
figned  till  four  Days  after  the  Return  of  the  Poflea,  which  in  this  Cafe  happened  to  be  on  the  6"th 
Day  of  May,  on  which  very  Day  the  Judgment  was  figned,  but  did  not  take  out  Execution  till 
after  a  Day  or  Two,  fo  that  the  Defendant  had  Time  enough  to  move  in  Arreft  of  Judgment,  or 
to  bring  a  Writ  of  Error,  yet  becaufe  it  was  figned  on  the  fourth  Day  after  the  Return  of  the  Po* 
fieax  it  was  ruled  to  be  irregular,  and  the  Judgment  was  fet  afide,  and  the  Party  had  Reftitution, 
&c.     5  Mod.  205.  Stanford  verfus  Chamberlaine: 

10.  By  a  late  Statute  'tis  enacted,  that  if  a  Judgment  is  not  doggetted,  (as  required  by  the  Aft) 
it  fiall  not  affeSi  any  Purchafer  or  Mortgagee,  or  have  any  Preference  againfl  the  Heir,  Executor  or 
Adminiflrator,  in  the  Adminiftration  of  their  Anceflors,  Teflators,  or  Intejlate's  EJiates.  4  &  5 
W.  3.  cap.  20.   7  &  8  IV.  3.  cap.  6. 

n.  An  Indictment  for  a  Mifdemeanor  was  tried  three  Days  before  the  End  of  the  Term,  and 
Judgment  was  entered  in  the  fame  Term ;  it  was  objected,  that  this  was  irregular,  becaufe  the 

Defen- 
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Defendant  had  not  four  Days  to  move  in  Arreft  of  Judgment  5  but  adjudged,  that  if  the  Diftrin- 
gvu  is  returnable  within  Term,  and  the  Party  is  tried  two  or  three  Days  before  the  End  of  the  Term 
"the  Judgment  fhall  be  entered  that  very  Term.     1  Salk.  77. 

12.  'Tis  againft  the  Courfe  of  the  Court  to  make  a  Rule  to  ftay  Judgment,  unlefs  the  Poftea  is 
brought  into  Court,  and  if  there  be  Caufe,  they  will  make  a  Rule  for  that  Purpofe,  and  that  Rule 
is  Notice  fufficient.     1  Salk.  78.  Wood  verfus  Sbepbeard. 

13.  Ruled,  that  after  a  Rule  to  fign  Judgment,  there  ought  to  be  four  Days  exclufive  of  the 
Day' on  which  the  Rule  was  made  before  the  Judgment  is  figned,  becaufe  the  Party  may  have  a 
reasonable  Time  to  bring  a  Writ  of  Error;  but  in  C.  B.  they  never  give  Rules  for  figning  Judg- 
ment, but  they  ftay  till  quarto  die  poft,  which  makes  but  four  Days  inclufive.  Mod.  Cafes  241* 
Reignols  verfus  Tipping. 

(C) 

mfym  it  is  goob  in  #art,  an&  mat  to  teieafeb  o?  fefcetfeb  in  #aft, 

anD  lD^ere  not,  attO  fOJ  tUijat    See  Relinquishment  per  totum. 

1.  TN  every  ConvicYion  upon  an  Indi&ment,    the   judgment  muft  be  quod  Capiatur,  becaufe 
X    there  is  a  Fine  due  to  the  King  for  the  Defendant's  Contempt.     1  Cro.  362.  Marquefs  of 

Winton's  Cafe.  • 

2.  Debt,  &c.  the  Defendant  pleaded  the  Releafe  of  the  Plaintiff,  who  replied  Non  eft  fatlum, 
and  fo  it  was  found,  and  the  Judgment  was  quod  fit  in  miferecordia,  upon  which  Error  was 
brought,  and  affigned  for  Error,  that  it  ought  to  have  been  quod  capiatur ;  but  the  Judgment 
was  affirmed,  for  tho'  his  Plea  was  falfe,  yet  it  was  not  his  own  Deed  which  he  pleaded,  but  the 
Deed  of  another,  and  the  Judgment  fhall  not  be  quod  capiatur,  but  where  he  denies  his  own 
Deed.  Cro.  Eliz..  844.  Walker  verfus  Hancock.  See  pi.  9.  contra. 
4  Roll.  3.  Where  the  Declaration  in  Trefpafs  wanted  the  Words  Vi  &  Armis,  it  was  adjudged  Matter 

Rep.  107.  0f  Subftance  and  could  not  be  amended,  for  which  Caufe  many  Judgments  have  been  reverfed. 

2  Cro.  597.  Ford  verfus  Ford.    37  Eliz,.  Sheer  verfus  Bridges.  S.  P. 

Hob.  6.         4.  Cafe  for  Words  fpoken  at  feveral  Times,  and  Judgment  for  the  Plaintiff,  both  for  Damages 

i  Roll.      and  Cofts ;  and  upon  Error  brought  it  was  adjudged,  that  for  the  firft  Words  the  Aftion  did  not 

Rep.  24.    ]je.    and   tne  Judgment  was  reverfed  quoad  the  Damages  for  thefe  Words,    and  was  affirmed 

quoad  the  Damages  and  Cofts  for  the  other.     2  Cro.  349.  Jacob  verfus  Mill,  in  Allen  75,  denied 

to  be  Law,  and  HiU.  1  Anna,  Cutting  verfus  Williams.  S.  P.    Poflea  U.S.  P.  and  1 8.  S.  C. 

5.  Judgment  againft  B.  G.  who  died,  and  upon  a  Scire  facia*  againft  the  Heir  and  Tertenants, 
the  Sheriff  returned  W.  R.  Tertenant  of  all  the  Lands  and  Tenements  in  Balliva  fua  qua  fuerunt 
prad'  B.  G.  and  Judgment  was  given,  that  the  Plaintiff  fhould  have  Execution  againft  the  faid 
IV.  R.  whereupon  he  prayed  an  Elegit  to  be  entered  on  the  Roll,  (viz,.)  Elegit  fibi  liberari  me- 
dittatem  omnium  terrarum  &  tenementorum  in  Com'  B.  and  left  out  qua  fuerunt  prad'  B.  G.  tenend' 
&c.  quoufq;  &c.  and  for  that  Caufe  the  Judgment  was  reverfed  quoad  adjudicationem  Executio- 
ns, and  yet  the  Elegit  and  Return  of  it  were  good.     Hob.  90.  Reeve  verfus  Owen. 

6.  The  King's  Bench  cannot  reverfe  a  Judgment,  tho5  it  be  of  the  fame  Term,  without  a  Writ 
of  Error,  but  that  muft  be  intended  where  Error  lies  in  the  fame  Caufe  and  in  the  fame  Court,  as 
upon  an  Outlary  ;  but  if  no  Error  lies  in  the  fame  Court  but  in  Parliament,  there  they  may  re- 
verfe their  own  Judgment  without  a  Writ  of  Error  being  in  the  fame  Term.  Popb.  18.  Mayor  of 
Maidftone's  Cafe. 

7.  Afjumpfu,  &c.  for  that  the  Defendant,  in  Confideration  of  a  Sum  of  Money  to  be  paid  to 
him,  promifed  to  ajjure  fuch  Copyhold  Lands  to  the  Plaintiff,  in  fucb  Manner  as  B.  G.  fhould  ad~ 
•vife;  and  fets  forth,  that  he  advifed  a  Surrender,  &c.  and  that  be  Jbould  give  Bond  for  quiet  En- 
joyment againft  all  Perfons  whatfoever  ;  and  the  Breach  affigned  was,  for  not  giving  the  Bond;  up- 
on Non  Afjumpfu  pleaded,  there  was  a  Verdict  for  the  Plaintiff  and  entire  Damages ;  but  the 
Breach  in  not  giving  the  Bond  being  ill,  becaufe  it  was  quite  out  of  the  Promife ;  and  the  Da- 
mages being  given  for  that  as  well  as  for  the  other,  (viz.)  (not  furrendring)  the  Judgment  was 
flayed.      2  Cro.  1 1  5.  Stanirode  verfus  Lacock. 

8.  Where  the  Entry  of  the  Judgment  was  Ideo  concejfum  eft  per  Curiam,  inftead  of  confideratum 
eft,  &c.  many  Judgments  have  been  reverfed,  tho'  it  was  infifted,  that  concejfum  eft  is  a  Form  of 
Entry,  as  in  1  Rep.  Alton  Woods  Cafe  for  the  Queen,  and  in  1  Rep.  Porter's  Cafe  againft  the 
Queen,  and  in  8  Rep.  the  Prince's  Cafe,  and  in  10  Rep.  Sutton's  Cafe;  but  it  was  refolved,  that 
the  Entry  was  not  good,  for  the  Words  confideratum  eft  are  more  Significant,  and  imply  more  than 
concejfum  eft,  for  they  import  that  the  Court  gave  Judgment,  and  that  upon  great  Confideration. 
Pafch.  13  fac.  3  Bulfl.  92.  Robins  verfus  Sambel.  Latch  177.  Good  verfus  Lawrence.  S.  P.  Cro. 
Car.  319.  Slotorat's  Cafe.  S.  P. 

9.  Debt  by  an  Executor,  the  Defendant  pleaded  a  Releafe  of  the  Tefiator  ;  the  Plaintiff  replied 
Nun  eft  faclnm  Teftatoris,  and  thereupon  they  were  at  Iffue,  and  found  againft  the  Defendant,  and 
the  Judgment  was  quod  fit  in  miferecordia,  upon  which  Error  was  brought ;  and  it  was  reverfed, 
becaufe  it  ought  not  to  be  in  miferecordia,  but  quod  capiatur,  becaufe  his  Ilea  was  falfe.  2  Cro. 
155.  G 1  If  on  verfus  Har  bottle.    See/7.  2.  contra. 

1  10.  Trover 
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10.  Trover  againft  Husband  and  Wife  for  a  Trover  and  Converjion  by  the  Wife  during  Co- 
verture; upon  Not  guilty  pleaded,  it  was  found  againft  them  for  Part,  &c.  and  the  Judgmenc 
was,  that  the  Plaintiff,  recuperet  damna,  and  that  the  Wife  Jit  in  mijericordia,  when  it  mould 
have  been,  the  Husband  and  Wife  in  miferkordia,  becaufe  /he  cannot  pay  without  her  Huf- 
band;  for  which  Caufe  the  Judgment  was  reverfed.  i  Cro.  437.  Wood  verfus  Suckling,  and 
538.  S.P.  Miller  verfus  Do?ri  Regetn,  and  542.  Draycot  verfus  Heaton. 

11.  Cafe,  &c.  in  which  the  Plaintiff"  declared,  that  in  Confideration  he,  at  the  Inftance  of  the 
Defendant,  would  wafh  his  Linen,  and  provide  Meat  and  Drink  for  his  Servants,  he  promiled 
to  pay  as  much  as  he  fhould  defire  ;  fo  as  the  Sum  defired  did  not  exceed  fo  much  ;  he  alfo  de- 
clared, that  in  Confideration  the  Defendant,  upon  an  Account  ftated  between  him  and  the  Plain- 
tiff, was  found  in  Arrear  to  the  Plaintiff  in  18/.  he  promifed  to  pay  the  faid  18/.  Upon  Nou 
Ajjumpfit  pleaded,  the  Plaintiff  had  Verdict,  and  feveral  Damages  upon  each  Promife,  and  entire 
Cofts,  and  judgment,  that  he  fhould  recover  damna  fua  pradifla  necnon  6  I.  de  inaemento,  &c. 
and  upon  a  Writ  of  Error  brought  in  the  Exchequer-Chamber,  it  was  adjudged,  that  the  Hilt 
Promile  was  good,  and  the  fecond  void  for  want  of  a  Confideration,  and  that  the  Judgment  and 
Damages  given  for  the  firft  Promife  fhould  be  affirmed  •  and  as  for  the  Damages  on  the  fecond 
PromiTe,  and  the  6  I.  de  inaemento  entirely  given  for  both,  that  the  Judgment  fhould  be  reverfed. 
Moor  708.  Reymer  verfus  Grinftone.    See  antea  pi.  4.  S.  P.  denied  to  be  Law. 

12.  Information  for  engrafting  Corn  ;  the  Defendant  pleaded  Not  guilty  as  to  Part,  and  de- 
murred as  to  the  Refidue,  and  afterwards  the  Informer  entered  a  Nolle  profequi  as  to  that  Part 
to  which  Not  guilty  was  pleaded,  and  having  joined  in  Demurrer  as  to  the  other  Parr,  he  had 
Judgment ;  and  now  upon  a  Writ  of  Error  brought,  it  was  adjudged,  that  the  Entry  of  a  Nolle 
profequi  by  the  Informer  was  Error,  for  he  cannot  relinquifh  the  Profecution  when  he  will,  be- 
caufe  it  may  be  prejudicial  to  the  King  ;  but  as  to  the  Judgment  upon  the  Demurrer,  that  was 
affirmed  ;  for  where  the  Judgments  are  feveral,  as  in  this  Cafe,  it  may  be  affirmed  in  Parr,  and 
reverfed  in  Part.     2  Rvll.  Rep.  136.  Smith's  Cafe. 

13.  Judgment  in  Debt  in  C.  B.  and  the  Entry  was,  that  the  Plaintiff  recuperet  debitum  &  damna 
occajione  detention!  s,  and  this  was  afligned  for  Error,  and  a  Difference  was  taken,  where  the 
Plaintiff  had  a  Verdict,  and  Judgment  quod  recuperet  debitum  &  damna,  and  Cofts  affefTed  by  the 
Jury,  &  de  incremento  per  Curiam,  and  where  he  hath  a  Judgment  by  Confeffion,  Demurrer,  or 
Nildicit;  for  there  'tis  quod  recuperet  debitum  &  damna,  which  includes  Cofts;  but  in  the  C.  B. 
'tis  more  Special,  for  'tis  tarn  occafione  detent ionis  quampro  mifis  &  Cujlagiu  ;  and  the  Judgment 
there  was  affirmed      2  Roll.  Rep.  470.  Broad  verfus  Nurfe. 

14.  The  Judgment  upon  a  Verdict,  in  Formedon  was,  that  the  Demandant  fhould  recover  Sei- 
fin  de  uno  m.-jjuugto  &  de  duo  bus  acris  terra  &  pajlura,  not  mentioning  the  Quality  of  the  Land, 
nor  the  Quamity  of  the  Pafture,  which  was  held  ill  for  the  Incertainty  upon  Error  brought,  be- 
caufe  the  Judgment  was  entire  both  for  the  Houfe  and  Lands,  and  being  ill  for  Part,  it  was  re- 
verfed for  the   Whole.     Cro.  Car.  338.  Goodier  verfus  Vlatt. 

15.  AjfauU,  &c.  againft  three,  who  all  appeared,  and  pleaded,  whereas  one  of  them  was  an  In- 
fant, and  Judgment  was  given  entirely  againft  all;  and  upon  a  Writ  of  Error  brought,  it  was  ad- 
judged vi  id  againft  the  Infant,  and  it  being  an  Error  in  Law  againft  one,  the  Judgment  was 
reverfed  againft  all  the  Defendants;  but 'tis  otherwife  for  an  Error  in  Fail.  Style  121.  Ailett 
verfus  Oates. 

16.  In  an  Action  of  Debt  for  Rent,  the  Plaintiff  had  declared  for  more  than  was  due,  which 
the  Defendant  perceiving  pleaded  Nil  detinet,  but  concluded  his  Plea  with  hoc  paratus  efi  veri- 
ficare,  and  not  to  the  Country,  as  he  ought,  and  this  was  done  on  Purpofe  to  make  the  Plaintiff 
demur,  which  he  did,  and  had  Judgment  againft  the  Defendant  for  this  ill  Conclufion  of  his 
Plea  ;  but  the  Plaintiff  afterwards  finding  his  Miftake,  entered  a  Remittitur  for  fo  much  in  the  De- 
claration as  was  more  than  was  due  to  him  for  Rent,  and  took  Judgment  for  the  reft  ;  and 
thereupon  the  Defendant  brought  a  Writ  of  Error  in  the  Exchequer-Chamber,  and  this  was  af- 
figned  for  Error,  that  the  Plaintiff  in  an  Action  of  Debt  for  Rent,  muft  demand  the  very  Sum 
which  is  due  ;  but  adjudged,  if  he  demands  more,  he  may  releafe  the  Surplus,  and  if  not,  yet 
the  Court  ought  to  give  Judgment  for  fo  much  as  is  well  demanded;  and  this  agrees  with  the 
fourth  Rule  in  Godfrey's  Cafe,  that  where  a  Man  brings  an  Action  for  feveral  Things,  and  up- 
on his  own  Shewing  it  appears,  that  he  cannot  have  an  Action  for  the  Whole,  yet  he  fhall  have 
Judgment  for  what  the  Action  will  lie,  and  fhall  be  barred  for  the  Reft.  1  Saund.  282.  Dapper 
verfus  Baskervill, 

17.  In  an  AElion  of  Debt  for  Rent  arrear,  and  due  at  feveral  Times ;  upon  nil  debet  pleaded, 
the  Plaintiff  had  a  Verdict,  and  it  was  objected  in  Arreft  of  Judgment,  that  this  being  an  Ac- 
tion of  Debt  for  Rent,  where  the  Demand  is  entire  of  a  Sum  certain,  if  the  Plaintiff  hath 
not  any  Caufe  of  Action  for  the  Whole,  he  fhall  never  have  Judgment  for  Part;  now  here  he 
had  declared  for  100  /.  Rent  due  for  fo  many  Years,  and  in  caffing  up  the  feveral  Sums 
when  they  became  due,  it  appeared,  that  he  had  declared  for  8  /.  too  much  ;  'tis  true,  if  this 
had  been  an  Action  of  Covenant  inftead  of  an  Action  of  Debt,  and  the  Breach  had  been  afligned 
for  Non-payment  of  Rent  due  at  fuch  Days,  and  the  whole  had  not  amounted  to  Co  much  as 
was  demanded,  yet  that  might  be  well  enough,  becaufe  in  Covenant  Damages  are  to  be  reco- 
vered  according  to  the  Evidence,  and  not  according  as  the  Sums  are  computed  by  the  Plaintiff;  »  u 
and  this  was  *  Ferrar  and  Smiling*  Cafe  ;  but  in  Actions  of  Debt  'tis  otherwife,  becaufe  the  t  R"0n 

Plaintiff  Rep.  35;. 
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Plaintiff  beino  Privy  to  the  Sum  in  Demand,    ought  at  his    Peril  to  declare  for  the  true  Debt  ;    for 
if  he  would  not,  and  yet  happen  to  recover,   he  might   afterwards  bring  a  new  Action  for    the 

*  ,  -n   n    true  Debt,   and  fo  the  Defendant  would  be  doubly  charged  ;  and  this  was  *  Pemberton  and  Sbel- 
Rcp.  °  '  ton's  Cafe';    but  adjudged,  that  the  Plaintiff  might  *  releafe  the  Surplufs  and  Damages,   and  take 

*  See  Da-  Judgment  for  the  Refidue.     5  Mod.  212.  Thv}Oit'&  Cafe 
mag;es. 

(F)  ii.       See  Nomine  pane.  (A)  1.    See  Ufury.  (B)  2. 

18.  AJfumpfit,  &c.  in  which  the  Plaintiff  declared  upon  two  Counts,  one  upon  the  Promife 
to  pay,  &c  and  the  other  upon  a  I  romiffory  Note,  as  upon  a  Bill  of  Exchange  upon  the  Cu- 
ftom of  Merchants  :  Upon  Non  Affnmffu  pleaded,  the  Plaintiff  had  a  Verdict  and  entire  Da- 
mages in  C.  B  and  upon  a  Writ  of  En  or  in  B.  R-  it  was  adjudged,  that  the  Plaintiff  could  not 
declare  upon  a  Promiffory  Note  upon  the  Cuftom  of  Merchants,  and  that  the  Court  could  not 
reverfe  the  Judgment  as  to  that,  and  affirm  it  as  to  the  other  Count ;  'tis  true,  where  the  Judg- 
ment is  partly  by  the  Common  Law,  and  partly  by  the  Statute,  as  in  Dower,  Quare  Jmpedit, 
&c.  it  may  be  done  ;  for  that  which  is  a  Judgment  at  Common  Law,  will  remain  a  Judgment, 
and  be  compleat  without  the  other.  1  Sulk.  24.  Cutting  verfus  Williams.  2  Cro.  424.  Moor 
708.  Allen  74.  Style  121,145.  1  Vent.  27,  39.  2  Saund.  175.  Anteaplacito  4.  Noy  117 
contra. 

(D) 

£>f  toons  of  JDcbt  on  giubsntcnts  5  anD  Mofytn  ano  Ijoto  giuogmwts 
(frail  be  plcaoco  in  75av  to  actio  110,  anD  totJere  not.    See  Trover.  (E)  2. 

1.  'TpHE  Plaintiff  recovered,  and  had  Damages  aflefled,  and  afterwards  he  brought  an  Action 
X  of  Debt  for  thofe  Damages  ;  the  Defendant  pleaded,  that  after  the  Judgment  the  Plain- 
tiff had  fued  forth  an  Elegit,  which  was  ferved,  but  he  did  not  mention,  that  it  was  returned  ; 
and  yet  it  was  adjudged  a  good  Plea,  becaufe  it  appears  on  Record,  that  he  made  his  Election 
what  Execution  to  have.     13  Eliz,.  Dyer  299. 

2.  The  Plaintiff  had  a  Judgment  againft  B.  G.  in  an  Action  on  the  Cafe,  and  being  indebt- 
ed to  IV.  R.  he  brought  a  Plaint  of  Debt  againft  him  in  London,  and  attached  the  Money  which 
he  had  recovered,  in  the  Hands  of  B.  G.  and  had  Execution;  afterwards  the  Plaintiff  brought  a 
Sci.fa.  againft  the  faid  B.  G.  upon  the  firft  Judgment,  who  pleaded  the  Judgment,  and  Execution 
upon  the  Attachment ;  and  upon  Demurrer  it  was  held  an  ill  Plea,  becaufe  that  which  was  attached 
was  a  Duty  which  accrued  by  Record  in  one  of  the  King's  Courts,  which  fhall  not  be  defeated  by 
fuch  a  particular  Cuftom  to  attach,  &c.  1    Leon.  29.  Flood  verfus  Perron. 

3.  The  Plaintiff  had  Judgment  on  a  Bond,  and  would  have  brought  a  new  Aftion  upon  the 
fame  Bond,  infixing,  that  it  would  be  unrealonable  to  compel  him  to  take  out  Execution  upon 
that  Judgment,  which  might  be  erroneous,  and  for  that  Reafon  reverfed  ;  but  adjudged,  that 
the  Contract  upon  the  Bond  being  now  changed  into  Matter  of  Record,  which  is  of  an  higher 
Nature,  he  fhall  not  have  a  new  Adtion  fo  long  as  that  Judgment  is  in  Force  ;  for  if  he  might 
have  one  he  might  have  more ;  and  upon  every  Judgment  the  Defendant  is  amerced.  6  Rep. 
Higgins  Cafe. 

4.  Judgment  againft  the  Inteftate,  and  upon  a  Sci.fa.  againft  the  Adminiftrator,  he  pleaded, 
that  before  the  faid  Judgment  the  Inteftate  did  acknowledge  a  Statute  to  B.  G.  which  was  not 
paid  in  his  Life-time,  and  beyond  what  would  fatisfy  the  faid  Statute,  he  had  not  AfTets  ;  ad- 
judged no  Plea,  becaufe  a  Statute  is  but  a  Pocket  Record,  and  fhall  not  be  paid  before  a  Judg- 
ment.    1   Leon.  328.  Bond  verfus  Bailies,  and  Come  verfus  Bar  ham,  S.  P. 

5.  Where  a  Judgment  is  recovered  jointly  againft  three  Defendants,  the  Plaintiff  cannot  bring 
an  Action  of  Debt  upon  that  Judgment  againft  one  alone,  becaufe  the  Judgment  is  joint  againft  all 
of  them.     Pafch.  \6  Eliz,.  2  Leon.  220. 

6.  Scire  facias  upon  a  Recognifance,  and  Judgment  had  therein  in  B.  R.  afterwards  the  Plain- 
tiff brought  an  Action  of  Debt  upon  that  Judgment  in  C.  B.  and  had  Judgment  ;  then  he  brought 
another  Scire  facias  to  have  Execution  of  the  Judgment  he  had  obtained  in  B.  R.  and  the  De- 
fendant pleaded  in  Bar  the  Judgment  had  in  C.  B.  and  upon  Demurrer  adjudged  no  Plea  ;  be- 
caufe one  Judgment  cannot  determine  another  which  is  of  equal  Nature,  no  more  than  one  Bond 
can  determine  another  Bond.    'Cro.  Eliz,.  817.  Pre/Ion  verfus  Perton. 

7.  Scire  facial  on  a  Judgment,  the  Defendant  pleaded,  that  before  it  was  obtained,  and  pend- 
ing the  Action,  the  Plairtiff  covenanted  with  him,  that  if  he  got  Judgment,  and  that  if  the  De- 
fendant upon  fuch  a  Day  paid  him  100  /.  that  he  would  not  fue  out  Execution,  and  that  the 
Judgment  fhould  be  void,  and  averred,  that  he  had  paid  the  Money  ;  but  adjudged  no  Plea, 
becaufe  one  cannot  make  a  Defeafance  of  a  Judgment  before  'tis  obtained  ;  the  Defendant  muft 
take  his  Remedy  by  an  Action  of  Covenant.     Cro.  Eliz,.  837.  Gage  verfus  Shurland. 

8.  The  Plaintiff  brought  a  Sci.  fa.  upon  a  Recognifance,  and  had  Judgment  by  Default  quod 
^  .  habeat  Executionem  ;  afterwards  he  brought  an  *  Aclion  of  Debt  on  that  Judgment;  and  the 
ist  Bar-  Defendant  moved  the  Court  againft  his  Proceeding  in  that  Action;  for  that  he  ought  to  proceed 

ftardwr/.    Tuffer.  S.  P. 
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upon  the  Judgment  in  the  Scire  facias,  and  to  fue  out  Execution  by  Elegit;  but  if  he  mould 
proceed  upon  the  Aftion  of  Debt,  then  he  might  have  a  Capias  ad  fatisfuiend',  which  the  De- 
fendant would  avoid  ;  but  adjudged,  that  the  Recognifance  is  a  Judgment  of  it  felf  and 
if  there  had  been  no  Judgment  upon  the  Sci.fa.  an  Action  of  Debt  would  have  laid  upon  it, 
Mich.  29  Eliz-z  Leon.  14.  Lovelace's  Cafe. 

o.  The  Plaintiff  brought  a  Scire  facias  upon  a  Recognifance  taken  In  the  Chamber  of  Lon-  4.  Leo* 
don,  and  had  Judgment  in  the  Scire  facias,  and  now  he  brought  an  Action  of  Debt  upon  rhat  1S4. 
Judgment;  and  upon  a  Demurrer  to  the  Declaration  it  was  objected,  that  it  was  ill,  becaufe  the' 
Plaintiff  did  not  fhew,  that  the  Chamber  of  London  is  a  Court  of  Record,  and  that  they  have 
ufed  to  take  Recognifances  there  ;  but  on  the  other  Side  it  was  faid,  that  tho'  the  Judgment  on 
the  Sci.fa.  might  be  voidable,  yet  Execution  fhall  be  awarded  by  Fieri  facias;  the  Court  was 
of  Opinion,  that  there  is  a  Difference  where  Execution  is  fued  upon  fuch  a  Judgment,  and 
where  an  Action  of  Debt  is  brought  upon  it ;  for  if  the  Plaintiff  brings  an  Action  of  Debt,  he 
mull  have  a  good  Ground  for  his  Action,  otberwife  he  fball  not  recover  j  but  he  may  have  Exe- 
cution upon  a  voidable  Judgment,  and  it  fhall  {land  good  till  fuch  Judgment  is  reverfed.  Mich. 
42.  Eliz,.  1  Leon,  82.  Hollingjhed  verfus   King.     Godh.  96.  S.  P. 

10.  Debt  upon  Bond  brought  by  an  Executor ,-  the  Defendant  pleaded,  that  one  of  them  brought 
a  former  Action  againft  him,  in  which  he  declared  as  Adminiftrator  upon  the  fame  Bond* 
to  which  Action  he  pleaded,  that  the  Obligee  Robtnfon  made  two  Executors,  &c.  and  traverfed, 
that  he  died  Inteftate  ;  the  Adminiflrator  replied,  that  Adminiftration  was  granted  to  him  pendente 
lite  between  the  Executors  j  and  upon  Demurrer  to  that  Replication,  the  Defendant  had  Judg- 
ment ;  that  afterwards  thefe  Executors  proved  the  Will  ;  then  one  of  them  died,  and  the  Survi- 
vor, who  brought  the  former  Action  as  Adminiflrator,  now  brought  another  Action  as  Executor  ; 
to  which  the  Defendant  pleaded  in  Bar  the  Judgment  recovered  in  the  former  Action  by  the  Plain- 
tiff, as  Adminijlrator ;  but  adjudged  no  good  Plea,  becaufe  the  Judgment  obtained  againft  the 
Plaintiff  as  Adminiftrator,  was  not  upon  the  Right,  but  becaufe  he  had  miftaken  his  Action  to 
fue  as  Adminiftrator,  when  in  Truth  he  was  Executor ;  fo  that  tho'  'tis  true,  that  a  Bar  in  a 
perfonal  Action  is  a  perpetual  Bar,  yet  that  mud  be  underftood  where  it  goes  to  the  Right,  and 
not  where  the  Judgment  was  had  by  a  miftaking  the  Action.  5  Rep.  32.  £.  3  Qrq.  ij.  5.  C.  6 
Rep.  7.  B.    Cro.  £/zz,.  6$1.  S.  C.     2  Lev.  21c.     1  Vent.  314.  S.  C. 

1 1.  An  Appeal  of  Mayhem,  and  an  Action  of  Affault,  are  different  Actions,  yet  becaufe  Damages 
are  recoverable  in  both,  a  Judgment  in  AiTault  is  a  good  Plea  in  Bar  to  an  Appeal  of  Mayhem, 
and  the  Battery  and  Wounding  may  be  averred  to  be  the  fame  j  which  Averment  may  be  tra- 
veled.    4&e-/>.  43-     I  Leon.  318.  S.  C.     Moor  268.  S.C.     2  Vent.  169.  S.  P. 

12.  Indebitatus  AJfumpfit  for  Fees  ;  the  Defendant  pleaded  fevera!  Judgments,  and  that  he 
had  not  Affets  ultra  •  the  Plaintiff  replied  particularly  to  every  Judgment,  and  averred,  that 
they  were  kept  on  Foot  by  Fraud  ;  the  Defendant  rejoined,  that  the  Judgments  were  all  fatif- 
fied,  and  that  he  did  not  keep  feparalia  judicia  praditla  on  Foot  by  Fraud,  but  did  not  fay, 
nee  aliquod  eonim  ;  and  upon  Demurrer,  the  Plaintiff  had  Judgment,  which  was  affirmed  in  Er- 
ror in  B.  R.     2  Cro.  Car.  625.  Warkhoufe  verfus  Simonds. 

13.  Error  of  a  Judgment  in  Wales  on  Quod  ei  deforceat,  in  Nature  of  3  Writ  of  Right  ;  the 
Plaintiff  had  Judgment  by  Default,  and  afterwards  he  brought  a  new  Qjiod  ei  deforceat ;  the'  De- 
fendant pleaded  the  former  Judgment  in  Bar;  and  upon  Demurrer  the""~Plea  was  adjudged  good, 
2nd  final  Judgment  given  ;  the  Error  aligned  was,  that  fuch  Judgment  ought  hot  to  be  given 
upon  a  Demurrer  j  but  the  Judgment  was  affirmed.  Moor  ao*.  Ap  Richard  verfus  Penry.  5  Rep. 
85.  S.C. 

14.  It  was  held  by  Hale  Ch.  Juft.  and  the  Court,  that  an  Aftion  of  Debt  may  be  brought  on 
a  Judgment  after  a  Writ  of  Error  brought.     1  Mod.  12:.  Draper  verfus  Bri  dwell. 

15.  In  an  Action  of  Debt  on  a  Judgment,  the  Defendant  pleaded  in  Abatement  a  Writ 
of  Error  depending  in  the  Exchequer-Chamber,  prout  patet  per  recordttm,  and  concluded  his 
Plea  unde  petit  judicium  de  Brevi  ;  and  upon  a  Demurrer,  the  Queftion  was,  whether  a  Writ  of 
Error  depending  doth  not  hinder  the  Plaintiff  from  bringing  an  Action  of  Debt  on  a  Judgment; 
and  it  was  held,  that  it  did  not,  becaufe  the  Record  remains  below,  and  'tis  only  a  Tranfcript 
thereof  which  is  fent  into  the  Exchequer-Chamber  :  Now  a  Writ  of  Error  depending  is  a  Su- 
perfedeas  to  an  Execution  on  a  Judgment  ;  but  it  feems  'tis  not  fo  to  an  Action  of  Debt  on  a  Judg- 
ment, tho'  there  is  no  Difference  in  Reafon  why  it  fbould  not ;  for  in  both  Cafes  the  Record 
continues  in  the  fame  Court  where  the  Judgment  was  obtained.  1  Lutvi.  600.  Demon  verfus 
Evans.     Sid.  226.  S.  P. 

16.  Trefpafs  Vi&  armis,  &c.  the  Defendant  pleaded  in  Bar  a  Recovery  for  the  fame  Trefpafs 
in  a  Court-Baron  ;  and  upon  a  Demurrer  to  this  Plea  it  was  objected,  that  Trepfafs  Vi  &  armis 
dath  not  lie  in  an  Inferior  Court,  and  if  not,  then  the  Recovery  in  fuch  Court  could  not  be 
for  the  fame  Trefpafs ;  but  it  was  held,  that  Judgment  in  an  Inferior  Court,  may  be  pleaded  in 
Bar,  or  in  Abatement  to  an  Action  in  a  Superior  Court  for  the  fame  Caufe.  2  Lev.  93.  Atkinfon 
verfus  Woodhurne. 

17.  Debt  upon  a  Judgment,  the  Defendant  pleaded,  that  the  Plaintiff  had  profecuted  a  Ca.fa, 
againft  him,  and  by  a  Warrant  thereon  he  was  taken  in  Execution,  and  detained  till  he  had  paid 
the  Money  ;  the  Plaintiff  replied,  that  the  Defendant  was  not  taken  in  Execution,  &  hoc  petit 
quod  inquiratur  per    patriam  ;  the  Defendant  demurred,  and  it    was  adjudged  againft  him,  that 
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i(X8  Judgment. 


his  Pica  was  not  °ood,  becaufe  it  was  only  a  bare  Affirmation  of  Payment  of  Money  againft  a 
Record  •  he  ought  to  have  pleaded  fome  Acquittance  qr  Writing,  to  fhew,  that  the  Judgment 
was  fatisfied;  and  yet  upon  an  Audita  querela,  to  avoid  an  Execution  upon  a  Judgment,  a  bare 
Sugreftion,  that  the  Money  is  paid,  hath  been  held  good  •  the  Reafon  may  be,  becaufe  that  is  not 
only  a  Suit  in  Law,  but  in  Equity  ;  for  'tis  a  Commiffion  to  examine  the  Reafon  of  the  Judgment 
and  to  have  Relief.  1  Lutiu.  43  &  640.  ffentwortb  verfus  Squibb.  Antea  Abatement.  (E)  7.) 
S.  C.  Cro.  Car.  328.  5.  P.     2  Cro.  19.     Antea  Iffues  joined.  (C)  1.  S.  P. 

18.  Trefpafs,  &c.  for  breaking  his  Clofe,  called  Hurler's  Far?n-Clofe  ;  the  Defendant  pleaded 
in  Bar  a  former  Action  of  Trefpafs  brought  againft  him  by  the  fame  Plaintiff,  for  breaking  his 
Clofe,  and  that  the  Defendant  pleaded  to  that  Action,  that  the  Clofe  where  the  Trefpafs  was 
fuppofed  to  be  done,  was  called  Raine's  Clofe,  and  fo  juftified  as  his  Freehold  ;  that  the  Plaintiff 
replied,  that  it  was  his  Freehold  ;  and  upon  a  Demurrer  Judgment  was  given  againft  the  Plaintiff, 
which  Judgment  the  Defendant  now  pleaded  in  Bar  to  this  Aftion,  and  averred,  that  the  Places 
■where  the  fuppofed  T'refpafJ'es  were  commuted -were  the  fame,  and  that  both  Actions  were  brought 
for  the  fame  Trefpafs  ;  and  upon  Demurrer  to  this  Plea,  it  was  objected,  that  it  wab  ill,  becaufe 
in  the  firft  Action  the  Defendant  demurred,  for  that  the  Plaintiff-  had  not  made  a  new  Affignment 
of  the  Place  in  his  Replication,  fo  that  he  agreed  the  Trefpafs  was  done  in  Raine's  Clofe,  which  was 
the  very  Place  where  the  Defendant  had  juttified  the  doing  it ;  but  the  Declaration  in  this  Aftion 
was  for  a  Trefpafs  done  in  Huftler's  Farm  Clofe,  which  is  impofiible  to  be  the  fame,  and  there- 
fore cannot  be  averred  to  be  the  fame ;  but  the  better  Opinion  was,  that  the  Judgment  obtained  in 
the  firft  Aftion  being  upon  a  Slip,  and  not  upon  the  Merits  of  theCaufe;  for  it  was,  becaufe  the 
Plaintiff  had  not  in  his  Replication  made  any  new  Affignment  of  the  Place  where  the  Trefpafs 
was  done,  fo  that  he  agreed  it  was  done  in  Rain's  Clofe,  which  the  Defendant  alledged  to  be 
his  Freehold  ;  and  the  Plaintiff  replied,  it  was  his  Freehold,  and  not  the  Freehold  of  the  Defendant; 
he  fhould  have  concluded  to  the  Country,  and  not  have  traverfed,  that  it  was  the  Freehold  of 
the  Defendant,     z  Lutw   1399  &  1414.  Hufiler  verfus  Raines.     See  Traverfe.  (H)  14.  S.  C. 

19.  Judgment  in  an  Hundred-Court  for  58  s.  and  4 d.  and  the  Plaintiff"  brought  an  Aftion  of  Debt 
in  B.  R.  Upon  that  Judgment  for  581.  only  ;  and  upon  Nul  tiel  Record  pleaded,  the  Plaintiff* de- 
murred ;  Sed  per  Curiam,  the  Declaration  is  ill,  for  where  ever  a  Debt  on  a  Specialty  is  demand- 
ed, the  Declaration  mull;  be  for  the  whole  Sum,  or  the  Plaintiff  muft  fhew  how  the  other  was  dif- 
charged  •  now  here  he  declared  for  58/.  only,  and  did  not  fhew  how  the  4  </.  was  difcharged. 
3  Mod.  41.  Marjh  verfus  Cutler. 

20.  Debt  upon  a  Judgment,  the  Defendant  moved  to  flay  Proceedings  upon  Payment  of  Principal, 
Intereft  and  Cofts ;  'tis  true,  fuch  Rules  have  been  made  in  an  Aftion  of  Debt  on  Bonds,  becaufe 
'cis  equitable  to  be  relieved  againft  the  Penalty,  but  not  in  Aftions  of  Debt  upon  Judgments;  the  De- 
fendant may  plead  a  Tender  &  U/uore  prijl.     Mod.  Cafes  60.  Bumdge  verfus  Fortefcue. 

;i.  Debt  lies  in  the  Marjhalfea,  or  in  any  other  Court,  upon  Judgments  in  B.  R.  or  in  C.  B. 
and  if  Null  tiel  Record  is  pleaded,  the  Iffue  fhallbe  tried  by  Certiorari  and  Mittimus  out  of  Chan- 
cery.    1  Salk.  209. 

(E) 

mijzxt  t$e  plaintiff  ©all  fcabe  giuDgment,  t&o'  fjtgf  %it\t  ijs  nettrorcti* 

1.  IN  Replevin,  the  Defendant  avowed  and  juftified  by  Virtue  of  an  Under-Leafe  made  to  him 
!_  by  the  Devifee  of  a  Term  for  fixty  Years;  the  Plaintiff"  replied,  that  after  the  faid  Devife 
the  Teftator  made  a  Feoffment  to  the  Ule  of  the  faid  Devifee  for  fixty  Tears,  upon  Condition  to 
ceafe,  if  he  did  not  permit  his  Executors  to  carry  away  the  Goods  out  of  his  Houfe  after  his  De- 
ceafe,  and  that  he  did  not  permit  them  to  be  carried  away,  &c.  and  upon  Demurrer  the  Defen- 
dant had  Judgment,  for  tho'the  Plaintiff  had  defiroyed  the  Defendant's  Title,  which  he  made  by 
the  Devife,  that  being  revoked  by  the  Feoffment,  yet  he  gave  him  another  Title  for  fixty  Years 
by  Virtue  of  the  Peofrment ;  fo  that  he  had  a  lawful  Term  in  the  Land,  and  the  Court  are  to 
judge  upon  the  whole  Record.     8  Rep.  90.  Frances  s  Cafe. 


.SurifDictton.    See  picas  to  gjunfDtaion.  (c)  Per  totum. 
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Jurors  anu  Jutp* 


Concerning  their  Appearance.  (A) 

Concerning  their  Return.  (B) 

Where,  and  for  what  to  be  punifhcd.(C) 


They  are  to  try  the  Iflue,  and  not  to 
raife  Queftions  in  Things  where  the 
Parties  are  agreed.  (D) 


(A) 

Concerning  tfjeir  appearance. 

"^HE  Parties  are  always  demandable  before  the  Jurors;  therefore  if  the  Jury  is  not 
full,  and  the  Defendant  doth  not  appear,  the  Enqueft  fhall  be  taken  by  Default; 
and  if  the  Plaintiff  doth  not  appear,  he  fhall  be  nor.fuit.  Mich.  9  Eliz.  Dyer 
265. 

2.  If  the  Jury  doth  appear  upon  the  Return  of  the  Habeas  Corpora  or  Dijlringas,  and  the 
Plaintiff  doth  not,  he  fhall  be  demanded  and  nonfuited ;  but  it  was  doubted,  whether  the  Coutfe 
was  fo  in  the  King's  Bench.     Hill.  12  Eliz,.  Dyer  286. 

3.  If  a  Juror  appear,  and  the  Jury  are  adjourned  to  a  certain  Day,  and  he  then  makes  Default, 
the  Court  cannot  fine  him  prefently,  for  his  Companions  mud  enquire  of  the  Value  of  his  Lands, 
and  he  fhall  be  fined  accordingly.     8  Rep.  38.  in  Greifley's  Cafe. 

4.  A  Juror  appeared,  and  was  challenged  and  withdrawn,  and  a  Tales  was  granted,  and  yet  he 
appeared  amongft  the  other  Jurors  and  was  fworn  and  tried  the  Caufe  ,•  and  after  the  Verdict  was 
given,  this  Master  was  moved  to  the  Court  in  Arreft  of  Judgment,  which  was  flayed  for  this 
Reafon.     Cro.  Eliz,.  188.  Hungate  verfus  Hammond,  and  429.  Moor  verfus  Vaughan.  S.P. 

5.  There  being  a  Trial  intended  for  certain  Lands,  the  Tenant  in  PoffeiTion  made  a  Brief  of  the 
Caufe,  and  delivered  Copies  thereof  to  the  Jury  before  they  were  fworn ;  the  Caufe  was  after- 
wards tried,  but  there  was  no  Verdict,  for  the  Plaintiff  was  nonfuit,  yet  the  Jurors  3nd  the  Te- 
nant were  cenfured  in  the  Star-Chamber  to  pay  a  Fine,  and  ftand  committed:  The  Judges  alfo  de- 
clared, that  either  the  Plaintiff  or  Defendant  might  Ufe  their  Endeavours  for  a  Juryman  to  ap- 
pear, but  one  who  is  no  Party  to  the  Suit  cannot ;  for  if  he  write  or  fpeak  to  a  Juror  to  appear, 
'tis  Maintenance  ;  fo  if  the  Parties  themfelves  inftruct  the  Jurors,  or  promife  any  Reward  if  they 
will  appear,  this  is  Embracery  as  well  in  them  as  a  Stranger  to  the  Suit.  Moor  815.  Jepps  verfus 
lunbridge  &  al3. 

6.  An  Attorney  was  thrown  over  the  Bar,  becaufe  he  had  given  the  Names  of  feveral  Perfons 
in  Writing  to  the  Sheriff  whom  he  would  have  returned  on  the  Jury;  and  the  Names  of  others, 
whom  he  would  not  have  returned.     Moor  882.  Hanfons  Cafe. 

(B) 

Concerning  tfcetr  Return. 

1.  13  Y  the  Statute  W.  2.  cap.  28.  there  ought  to  be  twenty-four  Jurors  returned,  and  in  an  Ac- 
Jj    tion  of  Trefpafs  in  an  inferior  Court,  eighteen  only  were  returned  upon  the  Panel;  and 
upon  Error  brought,  this  was  alTigned  for  Error,  and   the  Judgment  was  reverfed.     Godb.  370. 
Holmes  verfus  Wengreen. 

2.  One  of  the  Jurors  was  named  Richard  Smith  in  all  the  Procefs,  and  one  Rice  Smith  was 
fworn  at  the  Trial;  and  upon  an  Affidavit  made,  in  which  it  was  averred,  that  he  was  not  the 
fame  Man  as  returned  in  the  Procefs;  the  Court  was  moved  in  Arreft  of  Judgment,  but  it  was  de- 
nied, becaufe  fuch  an  Averment  muff,  not  be  allowed  againft  a  Record,  for  that  would  be  to  fet 
afide  a  Trial  upon  an  Affidavit;  the  Averment  which  is  intended  by  the  Statute  21  Jac. 
cap.  1  3.  is  where  a  Juror  is  named  by  one  Name  in  one  Part  of  the  Record,  and  by  another  Name 
in  another  Place  in  the  fame  Record.     7itn.  4  Car.  Hetley  107.  Bing  verfus  Hodges. 

3.  In  the  Venire  facias,  a  Juryman  was  returned  by  the  Name  of  Samuel  Hunt,  and  fo  upon  Cro.  Car. 
the  Dijlringas,  but   in  the  Nomina  juratorum,  Daniel   Hunt  w;;s  returned  and  fworn,  and  the  563. 
Caufe  was  tried,  and  the  Plaintiff  had  a  Verdicf,  and  this  Matter  was  moved  in  Arreft  of  Judgment; 
whereupon  the  Sheriff  was  examined,  and  alfo  the  faid   Samuel  Hunt,  who  was  found  to  be  the 

fame  Perfon  returned  by  the  Sheriff,  and  for  that  Reafon  the  Judgment  was  affirmed.    W.  Jones 
448.  Bond  verfus  Davis. 
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4.  Upori 


io6o  Jurors  and  Jury. 


4.  Upon  an  Information  of  Perjury  at  Common  Law,  the  Defendant  was  convicted  ;  and  it  was 
moved  in  Arreft  of  Judgment,  that  twenty-four  Jurors  were  returned,  and  that  in  the  Venire  fa- 
cias one  of  them  was  named  W.  R.  and  in  the  Diftringat  it  was  IV.  R.  junior,  fo  that  it  could 
not  be  intended  the  fame  Perfon,  and  no  Statutes  of  Amendments  extend  to  penal  Actions:  But 
adjudged,  that  fince  IV.  R.  did  not  ferve  of  the  Jury,  but  twelve  others,  it  was  well  enough.  Sid. 
66.  The  King  verfus  Reed. 

(C) 

2Hljere,  ano  fo?  toftat  to  be  punftfteD,  ano  fo.:  Kxfyat  not.   See  Verditt. 

(B)  per  totura. 

1.  ""prlE  Jury  came  into  Court,  and  faid,  they  were  all  agreed  on  their  Verdict  but  one,  and 
J.  he  would  not  agree  with  the  reft,  whereupon  they  were  lent  back,  and  afterwards  he 
would  not  agree,  (but  having  eat  and  drank)  did  join  with  the  reft  in  the  Verdict,  and  it  was  for 
the  Plaintiff;  the  Judges  did  not  impofe  a  Fine  upon  him  at  the  Affiles,  but  gave  him  Time  to  ap- 
pear the  next  Term,  and  then  he  was  fined  20;.     Mich.   5  Eliz..  Dyer  218. 

2.  The  Jury  agreed  upon  two  Verdicts  and  would  conceal  the  later,  if  the  Court  was  not  fa- 
tisfied  with  the  other;  this  was  a  plain  Combination  and  Mifdemeanour  to  delude  the  Court; 
they  were  fined.     Cro.  Eltz,.  153.  Brayne's  Cafe. 

3.  The  Jury  were  fined  by  Popham  Chief  Juftice  and  the  Court,  for  giving  a  Verdict  contrary 
to  the  Diretlion  of  the  Court;  but  the  fame  Cafe  is  reported  by  Mr.  Noy,  who  tells  us,  that  the 
judges  were  Opinion,  that  the  Jury  had  been  unlawfully  dealt  withal  to  give  their  Verdict,  which, 
if  true,  they  were  juftly  fined.     Tel.  23.  Wharton's  Cafe. 

4.  At  the  N'fi  prius,  a  Juror  was  withdrawn,  being  challenged,  and  afterwards  he  ftayed  with 
the  Jury  above  half  an  Hour  after  they  were  gone  out  of  Court  to  confider  of  the  Evidence:  Et 
per  Curiam,  this  Act  fhall  not  fet  afide  the  Verdict,  unlefs  it  could  be  proved  that  they  had  new 
Evidence  given  after  they  went  out  of  Court ;  but  'tis  a  Mifdemeanour  in  him  who  was  challen- 
ged and  punifhable.     2  RoH.Rep.  85.  Parker's  Cafe. 

5.  Where  Jurors  are  fworn  and  afterwards  fome  of  them  are  difcharged,  they  fhall  not  be  char- 
ged for  what  they  did  when  they  were  fworn;  and  if  two  or  more  confpire  againft  another,  and 
afterwards  the  Confpirators  are  fworn  upon  the  Jury,  and  they,  with  others,  find  a  Bill  againft 
him,  and  againft  whom  they  confpired,  no  Writ  of  Confpiracy  lieth  aginft  them,  becaufe  it  fhall 
not  be  intended  to  be  malitious,  what  they  with  feveral  others  do  upon  Oath.  Bridgm.  130.  A- 
gard  verfus  Weld. 

6.  The  Jury  were  fined  for  acquitting  one  indicted  for  a  Robbery,  contrary  to  the  Evidence  and 
Direction  of  the  Court;  it  was  moved,  that  the  Fine  was  not  duly  impofed,  becaufe  it  was  not 
faid  in  the  Record,  that  they  found  for  the  Defendant  contra  Evidential  fuai ;  but  adjudged,  that 
the  Court  of  B.  R.  may  fine  a  fury,  who  found  againft  the  Direction  of  the  fudges;  but  Juftices 
of  Affiles  could  not  fine,  but  only  for  a  Mifdemeanour  in  Eating  or  Drinking,  &c,  Mich.  1  Car. 
B.  R.  Norris's  Cafe.    Bendl.  153. 

Palm.  7.  In  Ejectment,  there  was  a  Verdict  for  the  Defendant,    but  the  Court  was  informed,  that 

380.  three  of  the  Jurors  had  Sweet-me3ts  in  their  Pockets,  and  thofe  Three  were  for  the  Plaintiff  till 

they  were  fearched  and  the  Sweet-meats  found  upon  them,  and  then  they  agreed  with  the  other 
Nine,  and  found  for  the  Defendant ;  the  Court  was  of  Opinion,  that  whether  thefe  Three  eat  or 
not,  they  were  finable,  it  being  a  great  Mifdemeanour ;  but  becaufe  this  was  moved  after  the  Ju- 
ry were  difcharged,  the  Court  did  not  know  which  Three  to  fend  for,  and  becaufe  the  Nine 
brought  over  the  Three  to  agree  with  them,  they  would  not  ftay  the  Judgment ;  otherwife,  if  the 
Three  had  brought  over  the  Nine.  Trin.  21  Jac.  GWA.  353.  Sely  verfus  Flayles.  Palm.  380. 
S.  C.  By  the  Name  of  Rogers  verfus  Smith. 
%  Lev.  8.  After  a  Verdict  for  the  Plaintiff,  it  was  moved  to  fet  it  afide  and  to  have  a  Trial,  becaufe 

aoJ"  the  Jury  gave  their  Verdict  by  the  Fillip  of  a  Sixpence;  if  Crofs  for  the  Plaintiff,  if  Pile  for  the 

Defendant,  and  the  Sixpence  coming  up  Crofs,  they  all  agreed  to  find  for  the  Plaintiff;  the  Ver- 
dict was  fet  afide;  and  the  Jury  being  all  of  Northumberland,  were  ordered  to  attend  the  next 
Term.     T.Jones  83.  Fry  veifus  Hordy. 

9.  A  Verdict  was  fet  afide,  upon  Affidavit  that  the  Jury  caft  Lots,  and  gave  it  as  the  Lot  fell. 
2.  Lev.  In  the  Cafe  of  the  King  and  Lord  Fitvwater.  2  Lev.  205.  Fofier  veifus  Hawden.  S.  P.  the 
Jury  to  attend  in  Order  to  be  fined. 

10.  The  Defendant  was  convicted  of  Perjury  at  a  Trial  at  Bar,  and  upon  a  Motion  for  a  new 
Trial,  the  Cafe  was,  the  Jury,  before  they  came  into  Court,  agreed  to  find  him  guilty  of  Perjury, 
but  not  of  wilful  and  corrupt  Perjury;  and  that  if  the  Court  would  not  Record  that  Verdict,  then 
to  find  him  guilty  of  Perjury  generally;  now  it  was  infifted,  that  thefe  were  two  Verdicts  which 
were  inconfiftent,  and  the  later  was  given  without  any  Confideration  at  all ;  they  may  vary  from  a 
privy  Verdict,  becaufe  in  Strictnefs  'tis  not  a  Verdict,  'tis  a  Favour  allowed  the  Jury  for  their  Eafe ; 
betides,  it  may  be  prefumed  they  had  fome  fubfequent  Confideration  of  the  Evidence,  after  fuch 
Verdict  given,  but  here  they  did  not  know  but  the  Court  might  Record  their  firft  Verdict,  fo  that 
when  'tis  refufed  they  gave  the  fecond  Verdict  at  the  Bar,  without  any  Confideration  ;  'tis  true,  it 
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hath  been  allowed  a  Jury  to  recal  their  Verdift  as  in  *  Archer's  Cafe,  who  was  indifted  for  Felo-*/»Plow. 
ny,  and  the  Jury  found  him  Not  guilty;   buc  before  they  went  from  the  Bar,  they  immediately  Com.211. 
recalled  it,   and  faid  they  were  miftaken,  and  found  him  guilty;  and  this  laft  was  recorded  for  Sanders 
their  Verdict :  A  new  Trial  was  granted  after  a  Conviftion  of  Perjury,  for  ("wearing  that  fuch  a  ^aT[-ee~ 
Perfon  was  at  a  Conventicle,  when  in  Truth  he  was  not;  and  it  appearing  that  the  Foreman  of  Qarem 
the  Jury,  who  gave  the  Verdift,  was  the  Owner  of  the  Barn  where  the  Conventicle  was  held; 
and  being  challenged  for  that  Reafon,  and  yet  fworn  afterwards  of  the  Jury,  the  Court  granted  a 
new  Trial ;  and  this  was  in  |  Cornelius's  Cafe  :  It  hath  been  granted  for  the  Mifdemeanor  in  the  +  sid.  5S. 
Jury,  in  receiving  a  Paper  from  the  Plaintiff  after  they  were  gone  from  the  Bar.     Adjournatur. 
5  Mod.  348.  'The  King  verfus  Milling. 

11.  In  Ejectment  after  the  Jury  had  heard  the  Evidence,  and  were  gone  from  the  Bar,  to  con- 
fider  of  their  Verdict,  they  were  divided  in  Opinion,  and  fent  for  one  of  the  Witneffes  who  had 
given  Evidence  at  Bar,  who  repeated  the  fame  Thing  to  them  in  their  Chamber,  and  thereup- 
on they  found  for  the  Plaintiff;  and  this  Matter  being  moved  to  the  Court,  a  Venire  faciat  de 
novo  was  awarded. 

(D) 

C&n?  arc  to  frp  tljt  ^fluc,  ano  not  to  raife  teutons  in  Cijtngg  toljere 

tijc  parttcg  arc  agreed. 

1.  |N  a  Special  Verdift  in  Replevin,  the  Jury  found,  that  before  the  Taking  the  Cattle,  the 
1  Manor  of  M.  was  an  antient  Manor,  and  that  W.  M.  was  feifed  thereof  in  Fee,  and  that 
there  had  been  an  antient  Court  there  held,  &c.  and  at  laft  they  find,  that  for  twenty  Years 
there  had  been  but  one  Freeholder  there,  by  which  they  feem  to  infinuate,  that  there  was  no  fuch 
Manor  at  all,  becaufe  two  fuch  Tenants  are  requifite  to  every  Manor,  and  therefore  it  bein°-  con- 
tradictory to  what  they  had  found  before,  this  fubfequent  Matter  was  not  regarded.  2  Lutw. 
In  the  Cafe  of  Tonkyn  verfus  Crocker,  2  Rep.  4.  B.  S.  P.  1  Leon.  323.  6".  P.  3  Leon.  80.  S.  P.  and 
209.  S.  P.    Savill  112.  S.  P.    Owen  91.  S.  P.  Palm.  19.  S.  P.    2  Mod.  4.  S  P. 

1.  Quare  Impedit,  in  which  the  Plaintiff  declared  that  the  Church  was  void  h  Refignation  of 
Dr.  Play  ford,  &c.  and  upon  Iffue  joined,  the  Plaintiff  had  a  Verdift  and  Judgment,  and  made  a 
Leafe  of  his  Glebe,  and  the  LelFee  brought  an  Ejectment ;  and  the  Jury  found  that  the  Church 
became  void  by  the  Death  of  Dr.  Playford,  and  Lapfe  incurred  to  the  Bifhop,  who  collated  Mur- 
rell  the  Leffor  of  the  Plaintiff:  Now  the  Parties  in  the  Quare  Impedit  having  confelfed,  and  it  be- 
ing admitted  in  Pleading,  that  the  Church  was  void  by  the  Refignation  of  Playford;  the  Jury  (hall 
not  find  contrary  to  what  they  had  admitted  in  Pleading,  which  they  had  done  by  finding,  that  it 
was  void  by  the  Death  of  Playford,  and  Judgment  was  given  accordingly  on  a  Writ  of  Error  up- 
on this  Judgment  in  Ejectment.     Palm.  19.  Sir  Henry  Wallop's  Cafe 

3.  Upon  an  Habeas  Corpus  direfted  to  the  Sheriffs  of  London,  they  return,  that  Bii'hell  and  ele-  1  Mod. 
ven  more  were  committed  to  them  by  an   Order  of  the  Court  of  Sefiions  at  the  Old  Baily,  for  1J9,  lS^# 
that  they  being  fummoned  to  try  Iffues  between  the  King  and  Penn  and  Mead,  and  others,  for  a  ^  the  , 
Riot  and  certain  Tumult,  did,  contra  plenam  Evidentiam  &  contra  direclionem  Curia  in  materia  «am- 
Legis,  openly  given  and  declared  to  them  in  Court,  acquit  the  Defendants;  and  thereupon  they  rnond  v. 
were  fined  forty  Marks  a-piece,  and  committed  till  they  paid  the  Fine  :    It  was  objected  againft  Howell. 
the  firft  Part  of  tKis  Return,  (viz,.)  that  Bujhell,  &c.  did  contra  plenam  Evidentiam  acquit  the  De-  T-  Jones 
fendants,  this  was  very  incertain,  becaufe  the  Court  of  C.  B.  could  not  tell  what  that  Evidence  \^   . 
was;  it  fhould  have  returned  in  a  particular  Manner,  that  the  Court  might  judge  whether  it  was  „,  * 
full  Evidence  or  not;    'tis  true,  it  appears  to  be  fuil  and  manifeft,  according  to  the  Judgment  of 
the  Court  cf  Selfions;  but  the  Judgment  of  the  Court  of  C.  B.  muft  be  grounded  upon  their  own 
Underftanding,  and  not  upon  the  Judgment  of  another  inferior  Court;  if  the  Return  had  been, 
that  the  Court  of  Seffions  did  commit  the  Jury,  becaufe  they  did  contra  Legem  acquit  the  Defen- 
dants, or  contra  Sacr  amentum,  this  had  been  as  certain  as  contra  plenam  Evidentiam;  but  no  one 
will  affirm  that  to  be  a  certain  and  fufficient  Return;  it  had  been  more  colourable  to  have  return- 
ed, that  they  acquitted  the  Defendants,  corruptly  knowing  the  Evidence  to   be  plain  and  manifefl ; 
for  let  it  be  never  fo  plain,  if 'tis  not  fo  to  the  Jury,  'tis  not  a  Fault  in  them,  and  finable,  becaufe 
'tis  Common  even  for  Men  of  Learning  to  deduce  contrary  Conclufions  from  the  fame  Premiffes  and 
Cafes  in  Law,  fo  that  what  is  manifeft  to  one  may  not  be  [o  to  another :    The  other  Part  of  the 
Return  is,  that  the  Jury  did  acquit  the  Defendants  contra  diteclionem  Curia  in  materia  Legis,  &c. 
now  this  Part  of  the  Return  is  not  intelligible;  in  the  firft  Place  no  Iffue  can  be  taken  what  is 
Matter  in  Law  and  what  not;  and  if  by  this  Paragragh  'tis  meant,  that  the  Judge  having  heard 
the  Evidence,  (hall  refolve  what  the  Fact  is,  and  thereupon  direct:  the  Jury  in  Matter  of  Law,  and 
that  they  muft  find  as  he  hath  direfted,  or  be  fined  and  imprifoned,  then  the  Jury  themfelves  are  of 
no  Manner  of  Ufe  in  determining  what  is  Right  or  Wrong;  for  it  depends  purely  upon  the  Direction, 
of  the  Judge,  and  if  fo,  then   there  is  an  End  of  the  magnified  Trials  by  Juries :  But  the  Law  is 
plain,  that  the  Jury  is  never  fined  for  giving  a  Verdift  againft  Evidence  and  the  Direction  of  the 
Court,  becaufe  an  Attaint  lies  againft  them  :  Btfides,  the  Judge  cannot  have  the  fame  Evidence  of 
the  Faft  as  the  jury  may  have,  becaufe  he  hath  no  Evidence  but  what  is  given  in  Court;  but 
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the  Law  fuppofeth  the  Jury  may  have  fome  other  Evidence,  and  therefore  they  are  to  be  return- 
ed dt  Viciiicto;  and  they  may  have  Evidence  from  their  perfonal  Knowledge;  to  all  which  Evi- 
dence the  Judge  is  a  meer  Stranger,  fo  that  if  they  follow  his  Direction  they  may  be  attainted, 
and  if  they  do  not  follow  it,  they  may  be  fined  and  imprifoned,  if  this  Return  fhould  be  good  in 
r;  and  fur  thefe  Reafons  it  was  adjudged  an  ill  Return.  Vaugh.  135.  BufieWs  Cafe  per  totum. 
Leech  and  five  more  of  a  Jury  at  the  Old  Baily,  refufed  to  find  Quakers  guilty  according  to 


Law 

Evidence,  and  upon  this  they  were  bound  to  appear  in  B.  R.  on  the  ii:it  Day  of  the  following 
Term,  where  they  appeared,  and  the  Court  directed  an  Information  to  be  drawn  againft  them, 
and  they  were  thereupon  convicted  and  fined.  Rayrn.  08.  Leecbe's  Cafe.  3  Leon.  147.  S.  P. 
Sid.  171.  5.  Wagfliiffe  and  others  of  the  Jury  at  the  Old  Baily,  refufed  to  find  the  Parties  guilty,  who 
Hardr.  were  lifted  for  Nonconfo; mit'y,  the  Evidence  being  plain  againll  them;  and  upon  this  the  Court 
*°E  the  *  finec*  t^iem  I0°  Marks  a-piece,  and  committed  them  till  they  paid  their  Fines;  they  brought  an 
Redd  it  Habeas  Corpus,  and  all  this  Matter  appearing  upon  the  Return,  they  were  remanded,  (or  the 
feems  the    Judge  is   entrufted  with  the  Liberties  of  the  People,  and  Jurors  were  punifhable  in  the  Star- 

Jury  had  Chamber,   as  in   12  Rsf.  23.    Raym.  138.  The  King  verfus  IVagflaffe.     See  Telverton  2$.  JVbar- 
'onmitud        ,   Caf£ 
fome  Mis- 
demeanour heftdes  going  againjl  Evidence,  for  they  were  unequally  fined.     See  Vaugh.  153. 

6.  Information  for  an  Offence  in  Nature  of  Embracery,  fetting  forth,  that  an  Iffue  in  Trefpafs 
came  to  be  tried  at  the  Affifes  in  Cornwall  between  fuch  Parties,  and  that  the  Defendants,  before 
the  Trial,  confpired  and  agreed  amongfl  themfelves,  for  Rewards  and  other  unjuft  Ways  and 
Means,  to  procure  a  Verdict  for  the  33efendant;  and  to  compafs  the  fame,  they  contrived,  that 
Dodge  and  the  other  Defendants  fhould  procure  themfelves  to  be  fworn  of  the  'Tales  for  trying  the 
laid  iflue,  and  thereupon  to  give  a  Verdict  for  the  Defendant ;  and  by  thefe  undue  Means  they 
did  procure  themfelves  to  be  fworn  pf  the  Tales,  &c.  and  they  with  others  gave  a  Verdict  for  the 
Defendant,  ad  grave  damnum  of  the  Plaintiff  in  the  Action  ;  to  this  Information  the  Defendants 
plead  Not  guilty,  and  were  all  found  guilty  at  the  laft  Affifes  in  Cornwal ;  and  Saunders  being  pre- 
pared to  offer  fome  Exceptions  in  Arreft  of  Judgment,  Hale  Ch.  Juft.  wouid  not  hear  him,  for  he 
would  not  give  the  leaft  Countenance  to  fuch  Offence;  therefore  if  the  Defendants  thought  fit, 
they  might  bring  a  Writ  of  Error.     1  Saund.  301.  The  King  verfus  Opie  and  Dodge. 

7.  The  Jury,  after  they  went  from  the  Bar,  fent  for  an  Act  of  Common-Council  given  in  Evi- 
dence ;  this  is  irregular,  but  fhall  not  fet  afide  the  Verdict;  'tis  not  like  the  Lady  Ives's  Cafe,  where 
the  Jury  took  a  Map  of  one  Side,  which  was  Evidence  on  neither  Side;  'tis  true,  this  Act  of 
Common-Council  was  an  Act  of  neither  Side,  but  it  was  Evidence  on  both  Sides;  if  a  Jury  eat  at 
their  own  Charge,  'tis  finable,  but  the  Verdict  (hall  (land;  but  if  at  the  Charge  of  either  Par- 
ty, and  the  Verdict  is  found  for  him,  it  fhall  be  fet  afide.     2  Salk.  644.  King  verfus  Burdett. 

8.  In  Affmnpfit  againfl  a  Feme  Covert,  brought  againft  her  as  a  Feme  Sole ;  upon  Non  Ajfump- 
Jtt  pleaded,  the  Plaintiff  had  a  Verdict,  and  the  Defendant  moved  for  a  new  Trial  upon  good  Evi- 
dence produced  of  her  Coverture,  but  it  was  not  granted,  becaufe  fhe  lived  here  as  a  Feme  Sole  ; 
and  it  was  unreafonable  that  fhe  fhould  fet  up  Coverture  againft  a  juft  Debt.  2  Salk.  6^6.  Deerly 
verfus  Dutchefs  of  Mnz,arine. 

0.  The  Foreman  declared,  that  the  Plaintiff  fhould  never  have  a  Verdict,  let  him  produce  what 
Evidence  he  would;  and  upon  Affidavit  made  of  this  Matter,  a  new  Trial  was  granted.  2  Salk. 
645.  Dent  verfus  Hundred  of  Hertford. 

10.  Where  Iffues  are  forfeited  by  a  Juror,  and  returned  upon  him,  his  Feoffee,  if  the  Eftate  is 

fold  to  him,  is  liable  ;  fo  if  the  Juror  were  only  Tenant  for  Life,  he  in  Reverfion  is  liable,  becaufe 

this  being  a  Service  for  the  Publick,  the  Inheritance  it  felf  is  made  Debtor.     1  Salk,  395.  In  the 

Cafe  of  Britton  verfus  Cole. 

*  This  is        11.  Where  a  Rule  is  made  for  a  Special  Jury  to  be  ftruck  by  the  *  Mafter  of  the  Office  out  of 

never  done  tne  Freeholders  Book,  he  muft  give  Notice  to  the  Attornies  on  both  Sides  to  be  prefent;  and  if 

in  a  cap-   one  qC  tnem  attends  and  the  other  doth  not,  he  who  appears  fhall  ftrike  out  twelve  of  the  Forty- 

IvtheClerk  ei§nt>  an(^  tne  Mafter  fhall  ftrike  out  twelve  for  him  who  doth  not  appear;  but  if  the  Rule  is  on- 

of  the        ly  for  a  Special  Jury,  and  'tis  not  exprefled  that  the  Mafter  fhall  ftrike  forty-eight,    and  that  each 

Crown.      of  the  Parties  fhall  ftrike  out  Twelve,  in  fuch  Cafe  the  Mafter  fhall  ftrike  twenty-four,  and  neither 

T.Jones    0f  ^e  partjes  fhall  ftrike  out  any.     1  Salk.  40 J. 
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(A) 

I.  ""  S  *\WO  Pa"ons  preterit  two  Clerks  by  different  Titles,  to  one  Church;  the  Ordi- 
nary awarded  a  Jus  Patronatus,  pending  which  Suit  he  admitted  the  Clerk  of  one 
of  the  Patrons;  whereupon  the  other  libelled  in  the  Spiritual  Court  againft  the 
Ordinary  ;  and  upon  a  Prohibition  it  was  adjudged,  that  the  Awarding  a  Jus  Pa- 
tron.itus  was  not  of  Neceffity,  but  at  the  Will  of  the  Ordinary,  for  his  better  Information  who 
hath  the  Right  of  Patronage;  for  if  he  will  at  his  Peril  take  Notice  of  the  Right,  he  may  ad- 
mit the  Clerk  of  either  of  them,  without  a  Jus  Patronatus  ;  but  in  this  Cafe,  alter  it  was  a- 
warded,  and  before  any  Verdict  given  in  it,  the  Bifhop  was  fatisfied  in  the  rightful  Patron,  and 
therefore  he  admitted  his  Clerk,  and  fo  the  Prohibition  ftood.     2  Leon,  168.  Gerrard's  Cafe. 

2.  If  two  Patrons  feverally  prefent  one  Clerk,  the  Bifhop  cannot  admit  him  generally,  but  muft. 
admit  him  of  the  Prefentation  of  one  of  them ;  but  if  they  claim  feveral  Titles,  then  the  Bifhop 
is  to  direcl:  his  Writ  of  Jus  Patronatus  ;  but  this  mull  be  at  the  Prayer  of  the  Parties.  Dauby  verfus 
Linjey.  Mich.  8  Jac. 

3.  Where  a  Parfon  is  deprived  by  the  Ordinary  for  not  reading  the  30  Articles,  &c.  he  muft 
give  Notice  of  this  Deprivation  to  the  true  Patron,  ctherwife  a  Lapfe  will  not  incur ;  but  be- 
caufe  he  may  not  know  who  is  the  right  Patron,  therefore  he  may  Award  a  Jus  Patronatui 
with  a  folemn  Premonition  to  all  Perfons,  Quorum  Intereji,  &c.  and  after  Enquiry  is  made  who 
is  Patron,  then  to  give  him  Notice;  and  if  he  doth  not  prefent  within  fix  Months,  after  fuch 
Notice,  then  he  may  collate,  and  tho'  this  doth  not  bind  the  very  Patron,  yet  it  {hall  excufe  the 
Ordinary  from  being  a  Difturber.  Sie  Hob.  318.  Elwis  verfus  Anbbijbop  of  Tork.  Aritea  Avoid- 
ance. (B)  7.  S.  C. 
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See  Gun.     Ways. 
(A) 

Juftice,  &c.  made  a  Warrant  to  a  Con  (table  to  bring  the  Wife  of  G.  D.  before  any  Ju/lice 
of  the  fame  County,  to  find  Sureties  for  her  Good  Behaviour;  the  Conftable  refuted  to  £0 
before  any  other  Juftice  than  him  who  made  the  Warrant,  and  thereupon  the  Husband 
and  Wife, with  Sureties,  went  before  another  Juftice  and  there  they  entered  into  a  Recog- 
nifance,  that  the  Wife  jhould  appear  at  the  next  Seffions  which  was  not  according  to  the  Warrant,  there- 
fore the  Conftable  brought  her  before  the  Juftice,  who  granted  the  Warrant;  where  fhe  refufing 
to  find  Sureties,  was  carried  to  Gaol  by  the  Conftable  by  Virtue  of  the  Warrant;  adjudged,  that 
where  the  Warrant  is  general  to  bring  the  Perfon  before  any  Juftice  of  Peace,  &c.  there  the 
Conftable  hath  the  Liberty  to  carry  him  before  what  Juftice,  &c.  he  thinks  fit,  for  by  Preemp- 
tion of  Law,  he  is  more  indifferent  than  the  Delinquent  ;  adjudged  likewife,  that  in  this  Cafe 
the  Conftable  might  carry  the  Woman  to  Prifon  without  a  new  Warrant,  becaufe  the  Words  of 
the  old  Warrant  were  to  find  Sureties,  and  if  Jhe  fball  refufe,  then  to  carry  her  to  Gaol  ;  it  was 
likewife  held,  that  a  Juftice  of  Peace  might  make  a  Warrant  to  bring  the  Perfon  before  bmjelf, 
and  fuch  Warrant  is  good.     <$th  Rep.  60.  Fofter's  Cafe. 

2.  A  Juftice  of  Peace  upon  View  of  a  Force  or  a  Forcible  Detainer,  may  commit  the  Perfon  pre- 
fently  ;  but  then  he  muft  make  a  Record  of  it,  othei  wife  his  Commitment  is  illegal,  and  an  Action 
of  Falfe  Imprifonment  lieth  againft  the  Perfon  who  arretted  him  and  carried  him  to  Prifon.  7  Rip. 
120.  In  Dr.  Bonham's  Cafe. 

3.  The  Sheriff  by  the  Common  Law  is  Confervator  pads,  and  the  general  Commiffion  of  the 
Peace  throughout  England  began  Anno  1  Ed.  3.  and  it  was  to  prevent  Rebellions  which  might 
■happen  upon  the  depofing  of  his  Predeceffor  Ed.  2.  but  before  that  Time  there  were  particular 
Commifiions  of  the  Peace  to  certain  Men,  and  in  particular  Places  ;  and  therefore  in  that  Matter, 
•by  the  Opinion  of  Juftice  Dtddenge,  Mr  Lambert  was  miftaken.  T'rin.  21.  Rep.  annexed  to 
Bath's  130, 
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4.  The  Grandfather  of  a  poor  Child,  born  in  the  Parifh  of  St.  Gileses  in  the  Fields,  was  or- 
dered by  a  Juftice  of  Peace  of  Middle/ex  to  contribute  towards  the  Maintenance  of  ir,  which  he 
refuting,  was  committed;  adjudged,  that  the  Juftice  had  Power  to  make  fuch  Order,  and  that 
the  Commitment  was  good,  tho'  the  Grandfather  livedo  in  Suffolk ;  and  he  giving  Security  to  ap- 
pear  at  the  next  SefTions,  was  difcharged.  2  Bulfl.  344.  T"he  King  verfus  Reeves. 
\V  to  es  5-  A  Town,  which  was  a  Parifh  in  Reputation,  was  rated  to  the  Relief  of  the  Poor  of  another 
-55.  Parifh,  and  the   Rate  was  confirmed  by  two  Juftices,  who  made  a    Warrant  to  diftrain  and  by 

Virtue  thereof  the  Goods  of  the  Plaintiff  were  diftrained  ;  adjudged,  that  the  Warrant  did  not 
excufe  the  Defendants,  becaufe  the  Rate  was  unduly  taxed  upon  the  Plaintiff,  who  ought  not  to 
contribute  to  the  Relief  of  the  Poor  of  another  Parifh ;  and  'tis  not  like  the  Cafe  where  an  Of- 
ficer executes  an  erroneous  Warrant,  upon  any  Procefs  out  of  the  King's  Courts,  becaufe  they 
have  a  General  Jurifdiction ;  but  the  Juftices  of  Peace  have  only  a  particular  Jurifdiction ; 
limited  by  Statutes.     Cro.  Car.   286,394.  Nicholls  verfus  Walker. 

6.  The  Defendant  was  indicted  at  the  SefTions  for  Barretry,  and  arraigned,  and  the  fame  Sef- 
fions  traverfed  the  Indictment,  and  a  Venire  facias  awarded  to  try  it  immediatly,  which  was  done, 
and  he  convicted,  fined  and  imprifoned;  and  upon  a  Writ  of  Error  brought,  the  Error  affigned  was, 
that  this  Trial,  and  the  Awarding  the  Venire  facias  in  the  fame  SefTions,  when  he  was  indicted, 
was  not  good,  for  it  ought  to  be  returnable  at  the  next  Seilions,  and  not  the  next  Day  ;  but  ad- 
judged well  enough  ;  for  the  Defendant  being  prefent,  may  as  well  be  tried  then  as  at  another 
Time.     Trin.  14  Jac.  2  Cro.  404.  Rice  and  the  King's  Cafe. 

7.  In  an  Action  of  Falfe  Imprifonment,  the  Defendant  juftified,  for  that  the  Lord  Mayor  of 
London  is  a  Juftice  of  Peace,  and  the  Defendant,  a  Serjeant  at  Mace,  according  to  the  Cu- 
ftom  of  London  ;  and  that  W.  R.  the  Lord  Mayor,  &c.  commanded  the  Defendant  to  arreft  the 
Plaintiff  for  Caufes  not  known  to  the  Defendant,  but  known  to  the  Mayor;  whereupon  he  ar- 
retted the  I  laintiff,  &c.  and  upon  Demurrer  to  this  Plea,  it  was  adjudged  ill,  becaufe  it  did  not  ap- 
pear, whether  he  commanded  him  as  Mayor,  or  as  Juftice  of  the  Peace ;  befides,  a  juftice  of 
Peace  cannot  command  one  to  arreft  another  without  a  Warrant,  where  he  is  not  prefent  him- 
felf ;  neither  is  a  Serjeant  at  Mace  an  Officer  to  the  Lord  Mayor,  as  he  is  a  Juftice  of  Peace,  but 
the  Conftable.     Mich.  3  J-ac.  1  Brownl.  204.  Woody' s  Cafe. 

8.  A  Man  entered  into  a  Recognifance  before  a  Juftice  of  Peace,  to  keep  the  Peace,  &c.  efpe- 
chlly  towards  W.  R.  &c.  who  afterwards  complained  to  the  Court  of  Common  Pleas,  that  he  was 
in  Danger  of  the  Cognifor,  and  of  this  he  made  Oath,  and  thereupon  prayed  Surety  of  the 
Peace  againft  him,  and  had  it ;  and  thereupon  a  Superfedeas  was  fent  to  the  Juftice  to  difcharge 
the  Recognifance  below ;  but  if  another  Perfon  had  made  fuch  Oath  in  Court,  he  fhculd  have 
Surety  of  the  Peace  againft  him,  and  the  Recognifance  below  fhould  ftill  ftand.     Moor  43. 

9.  A  new  Commiffion  to  Juftices  of  Peace,  out  of  which  feme  of  the  Juftices  in  the  old  Com- 
miffion were  omitted,  yet  what  Acts  they  do  as  Juftices  are  lawful  till  the  next  Setfions,  at  which 
the  new  Commiffion  is  publifhed.     Moor  187.     See  Sheriff.  (A)  11. 

10.  In  Falfe  Imprifonment,  the  Defendant  juftified,  for  that  the  now  Plaintiff  being  before  a  Ju- 
ftice of  Peace,  and  having  not  Leilure  at  that  Time  to  examine  him,  commanded  the  Defendant 
to  take  him  into  his  Cuftody  till  the  next  Day,  which  he  did,  being  Conftable,  &c.  and  upon  a 
Demurrer,  this  was  adjudged  a  good  Juftification  ;  and  fo  it  would  have  been  for  any  other  Per- 
fon befides  a  Conftable,  and  without  alledging  any  Caufe  which  the  Juftice   had  to  commit  him, 

.  or  without  any  Warrant  in  Writing  ;  becaufe  the  Plaintiff  himfelf  was  then  before  the  Juftice  of 
the  Peace.     Moor  40S.  Broughton  verfus  Muljhoe. 

i  1.  A  Juftice  of  Peace  was  cenfured,  for  that  he  going  to  view  a  Riot,  and  the  Offenders  be- 
ing gone,  and  he  being  required  to  go  to  the  Houfe  where,  he  refufed  ;  and  alfo  the  Peace  being 
(worn  againft  the  Rioters,  he  took  Bonds  of  them  to  keep  the  Peace  againft  thofe  who  did  not  de- 
mand it,  but  difcharged  them  the  next  Day.     Moor  6i$,Carew's  Cafe. 

1  2.  A  Juftice  of  Peace  in  going  to  remove  a  Force  may  take  the  Pojfe  Comitatus  with  him  ;  and 
that  if  feveral  Men  enter  into  an  empty  Houfe  with  Arms,  &c.  this  is  a  Forcible  Entry  ;  and  fo 
'tis  to  put  back  a  Lock  or  Bolt  to  enter,  tho'  no  Body  is  in  the  Houfe.  Moor  6^6.  Pollard  verfus 
Moreton. 

13.  Indictment  againft  a  Juftice  of  Peace,  for  executing  that  Office,  not  having  20  /.  per  Ann. 
contra  jormam  Statuti,  quafhed  ;  for  that  an  Indictment  would  not  lie,  becaufe  the  Statute 
limits  the  Punifhment  to  be  by  an  Action  of  Debt  at  Common  Law;  befides  Lawyers  and  Cor- 
poration-Men are  excepted  out  of  the  Statute,  and  'tis  not  fhewn,  that  the  Defendant  was  not 
a  Lawyer,  or  a  Corporation-Man  ;  but  the  Chief  Objection  was,  that  this  Indictment  did  not  fet 
forth  the  Time  he  acted  as  a  Juftice  of  Peace,  for  he  might  have  40  /.  per  Ann  then,  tho'  not 
afterwards.     2  Roll.  Rep.  zqy. 

14.  He  cannot  ufe  any  coercive  Power  as  to  compel  a  Man  to  enter  into  a  Recognifance,  or 
to  c<iinmit  him  for  refilling,  unlefs  it  be  in  the  County  where  he  hath  a  Jurifdiction  ;  but  he  may 
take  Informations  againft  Offenders  in  any  Place  out  of  the  County;  and  therefore  where  a  Rob- 
bery was  done  in  Berks,  an  Oath  was  made  thereof  bif>re  a  Juftice  of  Peace  of  the  Hundred, 
who  was  then  at  his  Chamber  in  the  Middle  T'emple,  and  held  good.  Cro.  Car.  153.  HAicr  verfus 
Hundred  of  Benhurft, 
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15.  Two  Juftices  made  an  Order  upon  one  Pridgeon  to  keep  a  Baftard-Child,  from  which 
Order  he  appealed  to  the  next  Seflions,  where  the  Cud  Order  was  quafhed,  and  the  Party  dis- 
charged ;  afterwards  at  another  Quarter-Seffions,  the  Matter  was  re-examined,  and  thereupon  a 
new  Order  was  made,  that  he  fliould  keep  the  Ballard,  and  he  refuting  to  obey  that  Order,  was 
committed;  adjudged,  that  his  Appeal  being  regular  according  to  the  Statute  18  EUz.  and  the 
tirft  Order  difcharged,  the  fecond  SefTions  had  no  Power  to  alter  it.  Cro.  Car.  248.  Pridgeons 
Cafe. 

16".  A  Bailiff"  was  indicted  at  the  Seffions  for  Extortion  ;  he  pleaded  and  was  convicted  at  the 
fame  Seflions,  and  was  fined  and  committed;  and  upon  Error  brought,  it  was  adjudged,  that  Ju- 
ftices of  Peace  ought  not  to  try  Civil  Offences  in  one  and  the  fame  Day,  for  the  Party  ought 
to  have  a  convenient  Time  to   provide  for  his  Trial.     Cro.  Car.  317.  Bamfled. 

17.  An  Order  was  made  by  two  Juftices,  &c.  which  the  Defendant  refilling  to  obey,  appeal- 
ed to  the  Seiiions  when  the  Order  was  confirmed  ;  and  thereupon  the  Defendant  to!d  the  Court, 
that  if  he  could  not  have  Ju/lne  there,  he  would  have  Juftice  elfewhere  ;  for  which  he  was  after- 
wards indicted  at  the  Seffions,  and  fined  5  /.  and  committed  till  he  paid ;  all  which  Matter  being 
returned  on  an  Habeas  Corpus,  and  the  Return  filed,  he  moved  to  be  difcharged ;  the  better  O- 
pinion  was,  that  this  was  a  Contempt,  and  finable,  and  that  the  Defendant  being  in  Execution 
for  the  Fine,  he  could  not  be  difcharged  without  paying  it  into  Court,  which  he  did,  and  was 
difcharged  ;  but  Juftice  Twifdcn  was  of  Opinion,  that  tho  'tis  a  Contempt  to  accufe  the  Court 
of  Injuftice,  yet  this  was  not  fo,  for  the  Words  were  fpoken  by  way  of  Appeal.  Sid.  144..  The 
King  verfus  Mayor.     See  The  Queen  verfus  Rogers. 

18.  Information  againft  the  Defendant,  for  a  Mifdemeanor  in  his  Office  of  a  Juftice  of  Peace, 
(viz.)  for  compounding  and  not  returning  Recognifances  to  the  Seffions,  and  for  taking  20  s.  for 
an  unlicenfed  Alehoufe,  and  converting  it  to  his  own  Ufe  ;  he  was  tried  at  Bar,  and  convicted, 
and  fined  1000  Marks,  and  committed  during  the  King's  Pleafure,  and  to  be  of  the  Good  Be- 
haviour for  a  Year,  and  to  make  a  publick  Acknowledgment  of  his  Crime  at  the  next  Seffions 
for  the  County  of  Surrey.     Sid.  191.  The  King  verfus  Sir  Purbeck  Temple. 

19.  The  Defendant  was  indicted  at  the  Seffions  for  Barretry,  and  on  the  fame  Day  a  Venire 
facias   was   awarded  to  try  it,  which   was  done,  and  the  Defendant  found  guilty  ;  and   upon  a 

Writ  of  Error  brought,  the  Error  affigned  was,  that  the  Juftices  of  Peace  could  not  try  a  Caufe 
the  fame  Seflions,  without  the  Confent  of  the  Parties,  unlels  in  Capital  Cafes,  where  the  Offen- 
der is  in  Cuftody  ;  for  which  Reafon  the  Judgment  was  reverfed.  Sid.  334.  The  King  verlus 
Brown. 

20.  The  Defendant  was  indicted  and  found  guilty  of  Barretry  at  the  Affifes;  and  upon  a 
Writ  of  Error  brought,  the  Errors  afligned  were,  that  the  Venire  facias  was  returnable  on  a 
certain  Day,  which  happened  to  be  the  Day  on  which  the  Affifes  were  held  ;  but  it  ought  to 
be  returnable  ad  prox''  Ajfifas  generally  ;  befides  the  Defendant  appeared  one  Day,  and  pleaded 
the  next  Day,  and  no  Adjournment  is  entered  ;  and  that  it  was  tried  by  the  [unices  of  Oyer  and 
Terminer  at  the  next  Aflifes,  when  it  ought  to  be  before  the  Juftices  of  the  Gaol-Delivery;  the 
Judgment  was  reverfed.     Sid.  544.  T~be  King  verfus  Nurfe. 

21.  Upon  a  Motion  for  an  Attachment  againjl  a  'Juftice  of  Peace,  who  upon  Comp'aint  re- 
fufed  to  view  the  Force  ;  it  was  denied,  for  the  Party  may  bring  an  Action  of  Debt  for  100  /. 
being  the  Forfeiture  given   by  the  Statute.     1  Vent.  41. 

22.  The  Defendants  were  indicted  at  the  Seflions,  ejrc.  on  the  Statute  1  &  2  Ph.  (7  Mar.  c.  7. 
by  which  'tis  enacted,  that   no  Perfon  dwelling  in   the  Countrey,  and  out  of  a  Corporation  6r 
Market-Town,  fball  fell,  or  Caufe  to  be  fold  by  Retail,  any  Woollen  or  Linen  Cloth,  HaberdafhCr 
or  Mercery  Wares  in  any  Corporation  or  Market-Town,  &c.  except  in  open   Fairs,  under  the  Pe- 
nalty of  6  s.  8  d.  for  every  Offence,  and   the  Forfeiture   of  the  Wares  fold  or  expofed  to   Sale,  ,. 
one  Moiety  to  the  King,  and  the  other  to  the  Seifor  or  Profecutor  ;  the  Indictment  fet  foith,  that  ,.*"^mc' 
the  Defendant  had  fold,  &c.  Earthen  Ware  in  London,  contra  for  mam  Statuti;  it  was  quafhed,  be-  xin'o-  v. 
caufe  the  *  Juftices  of  Peace  are  not  named  in  the  Statute,  and  by  Confequence  they  have  no  Ju-  Buggs.S. 
rifdiction.     5  Mod.  l^f.The  King  verfus  Clough.                                                                                      P- 

23.  A  diffenting  Preacher  qualified  himfelf  in  one  County  according  to  the  Act  of  Toleration,  ^    Ca> 
and  removed  into  another  County,  and  preached  in  a  Conventicle  there,  without  any  other  Qua-  „IOt 
lification,   whereupon  the    Juftices  convicted  him  on  the  Statute  againft   Conventicles  ;  the  Attor-  Manda- 
ney  General   moved  for  an  Attachment  againft  the  Juftices,  for  a  Contempt  of  the  Toleration-  mus.  (A) 
Act,  infifting,  that  a  Qualification  in  one  County,  is  fo  all  over  England;  adjudged,  that  the  Act  4°-     . 
againft  Conventicles  is  ftill  in  Force,  and  that  the  Toleration-Act  only  enjoins  the  Juftices  to  3c-  ~    \-'im 
quit  fuch  who  comply  with  it  ;  fo  that  the  Juftices  being  Judges,  whether  he  is  qualified  cr  not,  gee  Re- 
if  they  judge  wrong,  the  Party  grieved  hath  his  Remedy  by  Certiorari,  or  Appeal  to  the  SefTions,  enfancy* 
where  the  Fact  may  be  examined,  and   where  the  Determination  will  be  final  ;  therefore  'tis  un-  the  King 
reafonable   to    grant  an  Attachment  ;  then  he  moved  for  a  Procedendo  to  the  Certiorari,  that   he  '"J 
might  appeal  to  the  Seiiions,  which  was  granted.     Mod.  Cafes.  228.  Peate's  Cafe. 

24.  Adjudged,  that  before  the  Statute  5  &  6  Ed.  6.  cap.  25.  any  Perfon  might  keep  an  Ale- 
houfe without  Licenfe ;  but  if  it  was  kept  diforderly,  it  was  indictable  as  a  Nufance  ;  but  now 
by  that  Statute  none  are  to  keep  Ale-Houfes  without  a  Licenfe  from  the  Seflions,  or  by  two  Ju- 
ftices, Qtiorum  unus,  &c.  the  Parry  entring  into  a  Recognifance,  with  two  Sureties,  to  keep 
good  Rule  and  Order  in  his    Houfe ;  and  if  he  keep  an  Alehoufe,  not  being  thus  qualified,  he 
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may  be  committed  for  three  Days,  and  muftgive  aRecognifance,  with  two  Sureties,  &c.  which  muft 

'  ■;  Roll,  be  certified  to  the  next  Seffions ;  but  he  is  not  *  indictable  for  this   Offence,  becaufe  this  Statute, 

•Acp.  393.  by  which  'tis  made  an  Offence,  appoints  the  Manner  of  Punifhment  as  above-mentioned,"   neither 

•^"s  P  ^ot^  t^'s  ^tatute  extend  t0  Inns,  unltfs  they  degenerate  into  Alehoufes  ;  now  where  an  Ale-houfe 

is  licenfed,  and  afterwards  kept  diforderly,  the  Juftices  to  fupprefs  it  muft  either  proceed  upon  the 

Recognifance,  or  by  Indictment,  and  then  luch  Diforders  muft  be  proved  as  amount  to  a  Nufance  ; 

but  where  'tis  unlicenfed,  the  Juftices  may  fupprefs  it  at  Difcretion,  and  commit  the  Owner.     1 

1  Salk.  45.  Stepens  verfus  JVatfon. 

25.  Two  were  convicted  forftealing  Deer,  and  Judgment  was  given,  that  each  of  them  fhould 
forfeit  30/.  and  this  being  removed  into  B.  R.  it  was  objected,  that  there  ought  to  be  but  one 
30/.  forfeited  •  but  adjudged,  that  this  Forfeiture  is  not  in  Nature  of  a  Satisfaction  to  the  Party 
grieved,  but  a  Punifhment  of  the  Offender;  and  the  Words  of  the  Statute  are,  that  they  fhall 
refpetlively  forfeit;  and  Crimes  are  feveral,  tho'  Debts  are  joint.  1  Salk.  i8z.  The  Queen  verfus 
King.  See  Cro.  Eliz,.  480.  Partridge  verfus  Naylour.  Noy  62.  Moor  453. 
Mod.  Ca.  26".  The  Defendant  was  convicted  by  the  Juftices  of  the  Peace,  on  the  Scatute  7  Jac.  cap.  7.  for 
41.  imbeziling  Tarn  delivered  to  him  to  be  woven,  (viz,-)  whereas  Complaint  hath  been  made  to  G.  D. 

and  R.  L.  &c.  and  whereas  the  Defendant  was  fummoned  to  appear  before  them,  and  by  Virtue 
thereof  did  appear  On  Tuefday  the  \qth  Day  of  April  1702,  this  Conviction  being  removed  into 
B.  R-  it  was  objected,  that  the  lfth  Day  of  Apnl  was  on  Friday,  and  not  on  Tuefday  ;  Co  that 
the  Time  of  the  Summons  to  appear  being  impoff.ble,  'tis  as  if  there  had  been  no  Summons  at  all ; 
and  a  Sommons  is  neceffary  in  thefe  fummary  Convictions  ;  adjudged,  that  upon  Complaint  made 
to  the  Juftices,  they  ought  to  make  a  Memorandum  of  it,  and  iflue  out  a  Summons,  and  when  one 
Day  is  fet  forth,  his  Appearance  on  another  cannot  be  intended;  the  Conviction  was  quafhed. 
1  Salk.  181.  'The  Queen  verfus  Dier.  See  2  Bulft.  48.  Plowd.  31.  Dyer  95.  Raym.  192.  2 
Jones  50. 

27.  The  Defendant  was  convicted  on  the  Statute  43  Eliz,.  cap.  7.  (viz.)  Whereas  Complaint 
hath  been  made  unto  us,  &c.  by  G  D.  of,  &c.  that  T.  S.  of,  &c.  in  the  Night-Time  cut  down  di- 
vers Lime-Trees  of  the  f aid  G.  D.  &c.  the  Juftices  ordered,  that  he  fhould  pay  fo  much  for  Da- 
mages; this  Conviction  being  removed  into  B.  R.  it  was  objected,  that  the  Defendant  was  not 
within  this  Statute,  becaufe  he  is  called  Gentleman  in  the  Order,  and  that  extends  only  to  bafe 
People  and  Vagabonds,  and  inflicts  the  Punifhment  of  Whipping,  which  the  Law  will  never  intend 
for  a  Gentleman  ;  befides  the  Conviction  is  incertain  for  not  fhewing  the  Number  of  Trees  ;  but  ad- 
judged, if  a  Gentleman  will  do  a  bafe  Thing,  his  Quality  is  an  Aggravation  of  the  Offence ;  hut 
the  Conviction  was  quafhed,  becaufe  the  Numler,  as  well  as  the  Nature  of  the  Trees,  ought  to 
be  exprefled  ;  'tis  true,  in  this  Cafe  the  Defendant  pretended  a  Title  to  the  Trees,  and  offered  to 
plead  it  to  the  Conviction :  But  three  of  the  Judges  againft  the  Opinion  of  Holt  Ch.  Juft.  would 
not  admit  him  to  plead  it.  1  Salk.  181.  The  Qjieen  verfus  Barualy.  See  3  Cro.  821.  and  5  Rep. 
St.  "Johns  Cafe,  the  Authority  whereof  was  queftioned,  and  the  Record  could  not  be  found. 

28.  Adjudged,  that  'tis  incident  to  the  Office  of  a  Juftice  of  Peace  to  commit,  as  the  Conferva- 
tors  of  the  Peace  did  at  Common  Law ;  for  they  have  no  Authority  for  that  Purpofe  by  any  ex- 

t  And.       prefs  Words  in  their  Commiffion  ;  that  if  a  Juftice  of  Peace  directs  his  Warrant  to  a  private  Perfon, 
-9$-  he  may  execute  it ;  and  this  was  the  Opinion  of  Ch.  Juft.  Hale.     1  Salk.  347.  In  the  Cafe  of  the 

King  and  Keddall. 

29.  The  Defendants  were  indicted  for  not  producing  the  Parifh-Books  before  Juftices  of  Peace, 
who  were  appointed  by  the  reft  to  examine  and  make  Orders  thereupon,  and  to  commit  for  difo- 
beying  fuch  Orders  ;  but  the  Indictment  was  quafhed,  for  tho'  the  Juftices  may  refer  the  Exami- 
nation of  the  Fact  to  a  certain  Number  of  Juftices,  yet  they  cannot  delegate  the  Power  of  ma' 
king  Orders.     Mod.  Cafes  87.  The  Queen  verfus  Glinn. 
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Justification. 


In  Trefpafs,  good.  (A) 
In  Trefpafs,  not  good.  (B) 
Juftification  under  Grants,  Writs,  War- 


rants,   and  by  Servants,    Bailiffs,   or, 
on  their  Matter's  Commands.  (C) 
By  Procefs  out  of  inferior  Courts.  (D) 


(A) 
91  It  Crcfpafe,  gOOD.    See  JJfault.  (B)  and  (C)  per  totura.    Falfe  Imprifonment* 


i.  ^-b — > 

T 


"^HE  Defendant  being  feifed  of  ioo  Acres,  made  a  Feoffment  of  fifty  Acres,  the  Pur- 
chafer  put  in  his  Cattle  into  the  fifty  Acres,  and  for  Want  of  Enclosure  they  ftray- 
ed    into    the    other   fifty  Acres,    and   were  diftrained   Damage-feafant ;    adjudged, 
that   the  Defendant  might  juftify  the  Diftrefs  for  Want  of  the  Enclofure.     Mich. 
23  Eliz,.  Dyer  372. 

2.  In  Trefpafs  for  Breaking  his  Clofe  at  S.  and  Fifhing  in  his  feveral  Fifhery,  and  afTaulting 
and  wounding  the  Plaintiff;  as  to  the  A/Fault,  the  Defendant  pleaded  Not  guilty,  and  as  to  the 
reft,  that  he  was  feifed  of  the  Manors  of  D.  and  S.  &c.  and  of  a  feveral  Fifhery  in  the  River  A. 
and  fo  prefcribed  to  have  a  feveral  Fifhery  in  the  faid  River  of  A.  at  S.  afore/aid,  as  appertaining 
to  his  Manors  of  D.and  S.  and  to  go  upon  the  Clofe  to  draw  his  Nets  when  he  fifhed  •  adjudg- 
ed a  good  Juftification.     Mich.  10  Eliz,.  Dyer  267. 

3.  Trefpafs  for  entring  his  Houfe  and  cutting  Jix  Pofis,  &c.  the  Defendant,  as  to  entring  the 
Hou^e  and  all  the  Trefpafs,  except  cutting  "Three  of  the  Pojls,  pleaded  Not  guilty ;  and  as  to  the 
cutting  thofe  three  Pvjh,  he  juftified,  that  it  was  the  Freehold  of  B.  B.  and  that  he  entered  by 
his  Command  and  cut  thofe  three  Pofts;  it  was  objected,  that  this  Plea  was  ill,  bscaufe  the  Defen- 
dant had  pleaded  Not  guilty  as  to  all  the  Trefpafs,  and  yet  had  juftified  the  Cutting  the  three 
Pofts;  but  adjudged,  that  having  pleaded  Not  guilty  generally  as  to  all  the  Trefpafs,  except  fuch 
a  Part,  he  may  juftify  as  to  that  Part.     Cro.  Eliz,.  87.  Higham  verfus  Reynolds. 

4.  Trover,  &c.  the  Defendant  juftified  the  Taking,  &c.  as  Under-Sheriff,  by  Procefs  out  of 
the  Exchequer,  to  levy  on  the  Occupiers  of  Lands  of  feveral  Perfons  in  a  Schedule  in  the  Writ 
named,  the  Debts  therein  fpecified,  &c.  and  that  he  took  the  Cattle  on  the  Lands  of  the  Plaintiff, 
which  were  lately  the  Lands  of  B.  G.  who  was  Debtor  to  the  King  in  jo  s.  adjudged,  that  the  Ju- 
ftification was  good,  for  it  was  a  good  Warrant  to  levy  Money  on  the  Occupiers  of  Lands.  1  Brovinl. 
17.  Catford  verfus  Ofmond. 

5.  Where  a  Juftification  is  made  for  feveral  Caufes,  and  fome  of  them  are  not  good,  yet  that 
lhall  not  make  the  whole  Juftification  void,  but  for  thefe  only,  and  it  fhall  be  good  for  the  reft. 
Godb.  277.  Webb  verfus  Tuck. 

6.  In  Trefpafs  for  Taking  and  Killing  two  Greyhounds;  the  Defendant  juftified,  for  that  the 
Greyhounds  chafed  a  Deer  in  his  Park,  and  there  killed  her,  and  thereupon  to  prevent  farther 
Mifchief,  he  took  and  killed  them;  the  Plaintiff  replied,  that  the  Deer  was  out  of  the  Park  on  his 
(the  Plaintiff's)  Land  eating  Grafs,  and  that  he  fet  his  Greyhounds  on  to  chafe  her  out,  and  that 
they  followed  the  Deer  into  the  Park  and  there  killed  her ;  and  upon  a  Demurrer  the  Defendant 
had  Judgment,  for  the  Juftification  was  held  good.  3  Lei;.  28.  Barrington  verfus  Turner.  See 
Wadhurfl  verfus  Dam.  S.  P. 

7.  Trefpafs  for  Treading  his  Grafs  and  Pulling  down  his  Gate ;  the  Defendant  juftified  for  a  Paf- 
fage  by  and  thro5  the  Place  where,  &c.  and  that  at  the  Time  of  the  fuppofed  Trefpafs  a  Gate 
•was  fet  up  on  the  Paffage,  fo  thac  he  could  not  pafs  with  his  Cattle;  whereupon  he  broke  and 
pulled  down  the  Gate,  and  in  pafllng  aliquantulum  trod  the  Grafs,  qua  eft  idem  refiduum ;  the 
Plaintiff  replied,  that  it  is  not  the  Relidue  whereof  he  complained;  and  upon  Demurrer  it  was  in- 
fifted  for  the  Plaintiff,  that  the  Defendant  could  not  juftify  Pulling  down  a  Gate,  efpecially  fince 
he  did  not  fit  forth,  that  it  was  locked  or  nailed,  fo  that  he  could  not  pafs  :  But  adjudged,  that 
having  pleaded  that  the  Gate  was  there,  fo  that  he  could  not  pafs,  it  fhall  be  intended,  that  it 
was  locked  or  nailed,  or  that  the  Paffage  was  ftraitned.     3  Lev.  92..  Sprigg  verfus  Neale. 
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lo68.  juftification. 


(B) 
9in  Crcfpaf^,  UOt  gOOD.     See  Falfe  Imprifonffient.    Trefcription.  (B) 


i. 


'">ASE  for  calling  the  Plaintiff"  Murderer  and  Thief;  the  Defendant  juftified  as  to  the  Mur- 
_j  der,  becaufe  the  Plaintiff  was  indicted  of  Murder  at  Chefter;  and  as  to  the  Thief,  becaufe 
there  was  a  Robbery  done,  and  the  common  Fame  was,  that  the  Plaintiff  was  guilty;  adjudged 
not  good  ;  but  in  an  Action  of  Falje  Imprifonment,  common  Fame  may  be  a  good  Juftihcation  for 
arrefting  the  Plaintiff",  and  imprifoning  him  to  anfwer  the  Law.     Mich.  7  Eliz,.  Dyer  236. 

2.  In  Wafle  for  cutting  down  Oaks,  &c.  the  Defendant,  as  to  ten  of  them,  pleaded  he  cut 
them  down  to  repair  the  Houfe  which  was  then  in  Decay,  and  that  he  ufed  them  in  Repairing 
accordingly;  and  as  for  the  other  ten,  they  grew  on  Lands  which  had  been  formerly  arable,  and 
that  he  felled  them  to  manure  and  better  the  Land ;  adjudged,  this  Juilification  was  ill,  for  tho' 
the  Repairing  theLeffor's  Houfe  was  for  his  Profit,  yet  becaufe  he  had  exceeded  his  Authority  and 
took  upon  him  the  Authority  of  the  Leilor  himfelf,  without  his  Leave,  he  fhall  be  punifhed;  like 
the  Cafe  21  H.  7.  where  the  Parfon  brought  an  Action  of  Trefpafs  for  carrying  away  his  Corn; 
the  Defendant  pleaded,  that  it  was  fevered  from  the  nine  Parts,  and  in  Danger  to  be  deftroyed 
and  eaten  by  Cattle,  therefore  he  took  the  Corn  and  carried  it  to  the  Plaintiff's  own  Barn  and 
there  left  it;  adjudged  no  good  Plea,  and  yet  the  Plaintiff"  had  no  Damage,  but  a  Benefit.  Trm. 
29  H.  8.  Dyer  36. 

3.  Trefpafs  for  Entring  his  Houfe  and  Breaking  up  a  Pack  of  Cloth,  and  Taking  one  Cloth  out 
of  it ;  the  Defendant,  as  to  Entring  the  Houfe,  pleaded  Not  guilty,  and  as  to  Breaking  up  the 
Pack  of  Cloth,  he  juftified,  for  that  the  Queen  granted  the  Office  of  Alnage,  with  the  Profits,  to 
B.  B.  who  by  this  Deed,  &c.  made  the  Plaintiff  his  Deputy,  and  for  that  the  Defendant  did  ex- 
pole  this  Pack  to  Sale,  not  having  the  Alnage-Seal  to  it,  he  feifed  it  as  forfeited;  adjudged,  that 
this  JuPtification  was  not  good,  becaufe,  tho'  he  anfwered  as  to  the  Taking  the  Pack,  yet  he  faid 
nothing  as  to  the  Taking  one  Cloth  out  of  it;  befides,  he  juftified  under  a  Deputation  of  B.B. 
but  did  not  fay,  that  the  Office  was  granted  to  him  to  exercife  by  himfelf  or  Deputy,  for  other- 
wife  this  being  an  Office  of  Truft,  he  hath  not  the  Power  of  making  a  Deputy.  Cro.  Eliz,.  187. 
Watkyns  verfus  'Johns. 

4.  In  Trefpafs  for  an  AJfault,  Wounding,  Taking  and  Imprifoning ;  the  Defendant  pleaded  as  to 
the  AJfault  and  Wounding,  Not  guilty,  and  as  to  the  Taking  and  Imprifoning,  he  juftified  by  Virtue 
of  a  Warrant,  &c.  but  left  out  the  AJfault,  for  he  fhould  have  juftified  as  to  the  AJfault  in  Ta- 
king and  Imprifoning  •,  there  being  feveral  Affaults  laid  in  the  Declaration,  viz,,  the  AfTault  in 
Wounding  and  the  AJfault  in  Taking  and  Imprifoning,  and  for  this  Reafon  the  Plea  was  held  ill 
upon  a  Demurrer.     Buljl.  335.  Wilj'on  verfus  Dodd. 

5.  Cafe  for  faying  the  Plaintiff"  was  perjured  ;  the  Defendant  juftified,  that  it  was  found  by  Ver- 
dict, that  the  Plaintiff"  was  perjured,  but  no  Judgment  was  entered  upon  the  Verdict;  adjudged 
for  that  Reafon  not  good.     1  Brownl.  11.  Cruttal  verfus  Hofener. 

6.  Cafe  for  Affaulting  and  Wounding,  &c.  as  to  the  AfTault,  &c.  the  Defendant  pleaded  Not 
guilty,  and  as  to  the  reft,  he  pleaded,  that  he  was  pofTefTed  of  an  Horfe  at  Gravefend,  which  he 
lent  to  the  Plaintiff"  for  two  Days,  to  ride  from  that  Place  to  2V.  and  back  again,  who  rode  to- 
wards AT.  Part  of  the  Way,  but  then,  to  deceive  the  Defendant,  rode  out  of  his  Way  to  N.  to- 
wards London;  whereupon  he  came  to  the  Plaintiff"  riding  on  the  Horfe,  and  defired  him  to  deliver 
it  to  the  Defendant,  who  refufing,  he  laid  Hands  on  the  Plaintiff"  to  repoffefs  himfelf  of  the  faid 
Horfe,  who  thereupon  affaulted  the  Defendant,  and  he  defended  the  PofTeffion  of  his  Horfe,  and 
fo  pleaded  Son  AJfault  Demefne;  and  upon  Demurrer  the  PlaintifFhad  Judgment,  becaufe  he  had  a 
fpecial  Property  in  the  Horfe  for  two  Days,  and  ought  not  to  be  difturbed  within  that  Time,  and 
if  he  did  any  Injury  by  Riding  him  contrary  to  his  Agreement,  he  is  punifhable  by  Action  on  the 
Cafe.     1  Brownl.  218.  Lea  verfus  Atkinjon.    Cro.  FJiz,.  236.  S.C. 

7.  Trefpafs  for  Entring  on  and  Digging  his  Land  ;  the  Defendant  pleaded  in  Bar  by  Way  of 
Justification,  that  the  common  Voice  was,  that  quadam  melis  a  noifome  Vermin,  called  a  Badger, 
was  there,  and  had  done  much  Harm,  and  therefore  he  came  with  his  Dogs  and  hunted  him, 
and  in  Purfuit  thereof  he  followed  his  Dogs  to  kill  the  Badger,  and  did  catch  him  in  the  Plain- 
tiff's Ground,  which  he  digged  and  killed  him  there,  and  filled  up  the  Trench  with  Earth  again  ; 
adjudged  no  good  Plea,  for  there  is  a  Difference  where  a  Man  enters  on  the  Land  of  another  with- 
out his  Leave  to  find  fuch  Vermin,  and  where  he  enters  in  Purfuit  of  them  when  found;  for  in 
the  firft  Cafe  'tis  unlawful,  but  in  the  other  juftifiable  ;  befides,  the  Plea  here  is  ill,  for  he  cannot 
JLiflify  the  Digging,  he  might  ufe  other  Means  to  kill  him.  2  Buljl.  60.  Gedge  verfus  Mimm-s. 
Poph.  161.  Miller  verfus  Cawdry.  S.P. 

8.  In  Trefpafs,  &c.  the  Defendant  juftified  by  Virtue  of  a  Procefs  out  of  the  Marjhalfea,  and 
that  he  being  an  Officer  of  the  Court  did  arreft  the  Plaintiff  to  appear  in  a  Plea  of  Trefpafs  in  the 

PI.  13.  the  Court  of  Marjhalfea  *  ad  proximam  Curiam  ibidem  tent' ;  adjudged,  this  Juftification  was  too 
general,  for  it  ought  to  be  fhewed  at  what  certain  Court  the  Plaintiff"  was  to  appear,  and  when  the 
fame  would  be  held.  2  Buljl.  3d.  Johns  verfus  Smith.  2  Cro.  314.  S.  C.  Cro.  Car.  254.  contra. 
Pojlea  pi  18.  contra. 

-     1  <?.  Trefpafs 
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p.  Trefpafs  for  Affaulting  and  Wounding  his  Servant,  per  quod  fervitium  amijlt ;  the  Defendant^ 
as  to  the  Wounding,  pleaded  Not  guilty,  and  as  to  the  Allault  he  juftified,  for  he  had  an  Houfe 
to  which  there  was  a  Light,  Time  out  of  Mind,  and  that  the  Plaintiff's  Servarit  did  endeavour 
to  buiid  another  adjoining,  and  had  fet  up  Timber  for  that  Purpofe,  which,  if  it  had  been  built, 
would  have  flopped  up  his  antient  Light ;  thereupon  he,  being  in  his  own  Houfe,  did  thruft  away 
the  Servant  with  a  Stick  and  did  throw  down  the  Timber;  and  upon  Demurrer  this  was  adjudged 
no  good  Plea,  becaufe  the  Defendant,  tho'  he  had  juftified  as  to  the  Battery,  yet  he  did  not  an- 
fwer the  Lofs  of  the  Service,  and  where  the  Defendant  doth  not  Anfwer  all,  'tis  no  Anfwer  at  all; 
therefore  he  ought  to  have  confeffed,  avoided,  or  denied  the  Lofs  of  the  Service;  beiides,  it  did 
rot  appear  that  the  Defendant  had  either  damnum  or  injuria,  for  the  Servant  only  endeavoured  to 
build  the  Houfe;  and  he  fhall  not  be  affaulted  for  endeavouring  only.  2  Cro.  \y6.  Morris  verfus 
Baker.    3  Buffi.  196.  S.  C. 

10.  In  Trelpafs  for  Breaking  his  Clofe  and  Aflaulting  his  Servant,  the  Clofe  being  Parcel  of  a 
Manor  and  Copyhold,  and  granted  by  B.  G.  Lord  thereof,  to  the  Plaintiff  and  his  Heirs;  the  De- 
fendants confefs,  that  the  Clofe  was  Copyhold,  but  plead  that  it  was  Parcel  of  the  Manor  of  D. 
and  that  long  before  the  Trefpafs  W-  R.  and  bis  Wife  was  Lord  of  the  Manor  in  Right  of  his 
Wife,  for  Life,  Remainder  in  Tail  to  W.  W.  one  of  the  Defendants,  who  made  a  Leafe  thereof 
to  the  other  Defendant,  by  Virtue  whereof  he  was  poflefled  and  fo  juftified,  and  as  to  the  AfTault 
he  pleaded  Not  guilty  ;  adjudged,  this  was  no  good  Juftiftcation,  becaufe  the  Defendants  claim- 
ing under  a  derivative  Eftate  for  Years,  from  a  particular  Efiate  of  the  Husband  and  Wife  for 
Life,  ought  to  fhew  how  they  came  by  that  Efiate  for  Life.     3  Bulfi.  281.   Sanfordv.  Steevens. 

11.  In  Trefpafs  for  Breaking  his  Clofe  and  carrying  away  his  Boards;  the  Defendant  juftified,  :  Roll. 
for  that  a  great  Tree  did  grow  between  his  and  the  Plaintiff's  Clofe,  Part  of  whofe  Roots  did  ex-  ReP-2°". 
tend  into  the  Defendant's  Clofe,  and  that  the  Tree  was  nourifhed  by  his  Soil,  and  that  the  Plain- 
tiff cut  the  Tree  down  and  carried  it  into  his  Clofe,  and  there  fawed  it  out  into  Boards,  and  that 

the  Defendant  entered  and  took  fome,  and  carried  them  away  prout  ei  bene  licuit ;  and  upon  a 
Demurrer  to  this  Plea  it  was  objected,  that  it  was  ill,  for  tho'  fome  of  the  Roots  were  in  the  De- 
fendant's Soil,  yet  fince  the  Body  of  the  Tree  was  in  the  Plaintiff's  Clofe,  he  had  a  Property  in  the 
Roots  and  the  Defendant  had  none,  for  the  Plaintiff  could  not  direft  how  far  they  fhould  grow 
and  extend.     2  Roll.  Rep.  141.  Mafiers  verfus  Pollie. 

12.  Trefpafs  for  Entring  a  Clofe  called  Cave-Clofe,  and  cutting  down  four  Afb.es,  &c.  the  De- 
fendants pleaded,  that  before  the  Plaintiff  had  any  Thing  in  the  faid  Clofe,  B.  G.  was  feifed 
thereof  in  Fee,  and  demifed  the  fame  (inter  alia)  to  W.  R.  excepting  the  Wood  and  Underwood 
there  growing,  for  and  during  the  Life  of  A.  and  covenanted,  that  the  Leflee  and  his  Affigns 
might  take  neceflary  Fire-boot  and  Houfe-boot,  &c.  for  Repairs,  &c.  that  B.  G.  died,  and 
that  A.  furvived  and  married  N.  R.  and  that  the  Leflee  affigned  his  Intereft  to  A.  and  that  the  De- 
fendants, as  Servants  to  the  faid  A.  took  the  four  Afhes  for  neceflary  Cart-boot,  and  averred  the 
Life  of  A.  it  was  adjudged,  that  this  Plea  was  ill,  for  that  the  Servants  juftifying  under  the  Ti- 
tle of  their  Majler,  ought  to  fhew  the  Deed,  and  cannot  juftify  without  fhewing  it.  2  Cro.  291. 
Purefry  verfus  Grimes. 

13.  There  is  a  Cafe  where  the  Officer  is  punifhable  by  an  Aftion  for  executing  a  void  Procefs, 
as  in  Falfe  Imprifonment  ;  the  Defendant  juftified,  for  that  in  the  City  of  York  there  was  a  Courc 
of  Equity  for  all  Caufes  in  Equity  arifing  within  that  City,  and  that  the  Mayor,  &c.  had  ufed  to 
diretl  Precepts,  &c.  for  Men  to  appear  and  to  commit  them  for  Contempt  of  his  Orders,  and  ju- 
ftifies  by  a  Command  ore  tenus  of  the  Mayor,  to  take  and  commit  the  Plaintiff  for  not  obeying  his 
Order ;  and  upon  Demurrer  the  Plaintiff  had  Judgment,  becaufe  the  Defendant  had  prefcribed  in 
the  Mayor  to  direB  Precepts,  which  muft  be  intended  in  Writing,  and  then  he  alledged,  that  he 
took  the  Plaintiff  by  a  Command  from  the  Mayor  ore  tenus,  which  is  void,  becaufe  it  doth  not  come 
within  his  Prefcription  ;  'tis  true,  where  a  Perfon  is  taken  by  Command  of  an  Officer  ore  tenus,  the 
Arreft  is  void,  unlefs  the  Prifoner  is  told  on  what  Day  the  next  Court  will  be  held  ;  but  where 

he  is  taken  by  Procefs  in  Writing,  returnable  *  ad  proximam  Curiam,  'tis  no  more  than  an  erro-  *  pj.  g. 
recus  Procefs,  but  not  void.     Hob.6%.  Martin  verfus  Marjhall.  2  Roll.  Rep.  105?. S.C.  2  Cro.  571, 
S.  P.  Dyer  262.  S.  P.     See  TraVerfe.  (A)  4,  1 2. 

14.  Cafe,  &c.  for  Stopping  up  Three  Lights  ;  the  Defendant  juftified  the  Stopping  two  of  them, 
and  Part  of  the  third  Light;  and  upon  Demurrer  the  Plaintiff  had  Judgment,  becaufe  the  Juftifi- 
cation  did  not  go  to  the  whole  Charge.     Telv.  235. 

15.  Trover  for  Taking  his  Cattle;  the  Defendant  juftified  by  a  Warrant  from  Commiffioners  of 
Sewers  for  not  paying  a  Tax  fet  by  them  towards  the  Repair  of  the  Sea-Wails;  and  upon  Demur- 
rer adjudged,  that  the  Juftification  was  not  good,  for  it  doth  not  fet  forth  that  there  was  any  No- 
tice given  to  the  Plaintiff,  that  the  Tax  was  fet  on  him  before  they  took  his  Cattle,  nor  that  the 
Land  for  which  he  was  taxed  was  within  the  Level,  nor  that  they  were  the  Cattle  of  the  Plaintiff. 
Style  13.  Whitley  verfus  Faufett,   March  179.  S.  P. 

16.  So  where  the  Defendant  juftified  in  Trefpafs  for  Taking  a  Mare,  that  the  Taking  was  by 
Virtue  of  an  Order  of  Commiffioners  of  Sewers,  for  a  Tax  aflefled  on  the  Plaintiff,  and  did  not 
fhew  that  they  had  Power  to  fet  a  Tax,  for  there  ought  to  be  fix,  and  it  appeared  by  the  Plea  that 
there  were  but  four,  neither  did  it  appear  that  they  were  all  of  the  Quorum,  or  that  there  was 
Default  in  the  Plaintiff,  or  that  the  Land  for  which  he  was  taxed  did  lie  within  the  Jurifdidiion  of 
the  Commiffioners,  or  upon  what  Number  of  Acres  the  Tax  was  laid;  all  which  were  adjudged  to 
be  material  Exceptions.     Style  178.  Brangy  verfus  Lee, 

17.  In 
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17.  In  Trefpafs,  the  Defendant  juftified  that  he  entered  the  Plaintiff's  Clofe  to  fearch  for  Sheep 
ftolen  from  him  ;  and  upon  Demurrer  the  Pica  was  held  ill,  becaufe  the  Defendant  did  not  fet 
forth  th;it  the  Plaintiff  had  itolcn  his  Sheep,  or  that  he  fuipecled  him  for  Stealing  them;  and  fo 
the  Entry  to  feafch  without  Licenfe  of  the  Plaintiff,  was  not  juftifiable.     Style  165.  Toplady  verfus 

Staley. 

18.  In  Trefpafs,  Affiult,  Battery  and  Falfe  Imprifonment ;  the  Defendants  juftified  under  a 
Plaint  levied  in  an  inferior  Court  againft  the  now  Plaintiff  for  a  Debt  of  20/.  and  a  Capias  there- 

*  Poftca  on  returnable  *  ad  proximam  Curiam,  which  was  delivered  to  Jones  the  Defendant,  who  wasSer- 
"'•  jeant  at  Mace,  by  Virtue  whereof  the  Plaintiff  was  arretted,  &c.   qua  eft  eadem,  &c.  and  upon  a 

Demurrer  one  of  the  Objections  to  this  Plea  was,  that  the  Capias  was  void,  and  that  the  Officer 
was  punifhable  by  Action  for  executing  a  void  Procefs ;  and  to  prove  that  it  was  void,  it  was  in~ 
fitted,  that  it  being  returnable  ad  proximam  Curiam,  that  made  it  void,  becaufe  the  Imprifonment 
of  the  Defendant  may  be  indefinite,  (viz..)  until  the  Steward  is  pleafed  to  call  a  Court;  but  ad- 
judged, 'tis  not  a  void  but  an  erroneous  Procefs,  and  for  executing  fuch  Procefs  the  Officer  is  ex- 
cufeff     2  Lutw.  93 5-  Gvinue  verfus  Poole.    Antea  />/.  8.  contra.  Cro.  Car.  254.  S.  P. 

19.  Trefpafs,  &c.  for  Entring  his  Clofe,  &c.  and  for  Breaking  twenty  Perch  of  Hedge  ;  the  De- 
fendant pleaded  in  Bar,  that  AnticheU  Grey  was  feifed  in  Fee  of  the  Manor  of  Dak  ;  then  he  fets 
forth  a  Prefcription  to  dig  any  where  for  Coals  in  Stanley,  as  belonging  to  the  faid  Manor,  under 
which  Prefcription  he  juftified  the  Er.tring,  and  the  Digging  and  Carrying  away  the  Coals,  and  be- 
caufe there  was  not  a  fufficient  Paffage  to  and  from  the  Clofe,  he  opened  a  convenient  and  necejfa- 
ry  Way,  &c.  and  upon  Demurrer  it  was  objected,  that  the  Declaration  was  for  Breaking  twenty 
Perch  of  Hedge,  and  the  Plea  was,  that  the  Defendant  opened  a  convenient  and  neceffary  Way, 
which  he  might  very  well  do,  without  pulling  down  fo  much  Hedge,  therefore  he  hath  not  jufti- 
fied for  Breaking  down  more  Hedge  than  was  neceffary  for  opening  a  convenient  Way,  ejfe.  fo  that 
this  Juftification  did  not  go  to  the  whole  Charge,  and  for  that  Reafon  it  was  held  ill.  2  Lutw. 
Rep.  1347-  Kilborm  verfus  Vallence. 

20.  Trefpafs  for  Taking  a  Cow ;  the  Defendant  pleads  in  Bar  a  Leafe  for  Years  made  to  him  of 
all  Eftrays  happening  in  fuch  a  Manor,  and  fo  juftiries  the  Taking  juvencam  prad'  for  an  Eftray; 
and  upon  Demurrer  to  this  Plea  it  was  held  ill,  becaufe  the  Defendant  had  not  anfwered  the  Ta- 
king a  Cow;  for  the  Juftification  was  for  Taking  an  Heifer.  2  Lutw.  Rep.  13 5 3.  Mellor  verfus 
Bocking. 

21.  In  Affault,  &c.  the  Defendant  juftified  by  Virtue  of  a  Warrant  upon  a  Capias;  the  Plain- 
tiff reolied  de  injuria  fit  a  propria  abfque  tali  Warranto,  and  concluded  to  the  Country ;  and  up- 
on Demurrer  it  was  obje&ed,  that  the  Plaintiff  ought  to  have  traverfed  the  Warrant,  and  to  have 
concluded  to  the  Country,  without  faying,  de  injuria  Jua  propria  ;  but  this  Exception  was  not  al- 
lowed ;  and  then  the  Plaintiff  infilled  that  the  Plea  was  ill,  becaufe  the  Defendant  did  not  fliew 
out  of  what  Court  the  Capias  iflued,  and  for  this  Caufe  the  Plaintiff  had  Judgment,  Nifi  caufa,  &c. 
2  Lutw.  1458.  Gray  verfus  Hart. 

22.  Trefpafs  for  Breaking  his  Clofe,  called  the  Fold  in  Bamesby  ;  the  Defendant  pleaded  in  Bar, 
that  N.  B.  was  feifed  in  Fee  of  a  Mejjuage  in  Bamesby,  and  fo  prefcribes  for  a  Way  from  W.thro' 
the  Clofe  called  the  Fold,  to  a  Court- yard  of  the  faid  N.  B.  called  the  Fold  adjoining  to  his  Houfe, 
then  juftifies,  for  that  the  faid  Ar.  B.  dimifit  the  faid  Meffuage  for  twenty-one  Years,  &c.  and  up- 
on Demurrer  it  was  objected,  that  the  Juftification  was  ill,  for  it  was  under  a  pretended  Leafe, 
habendum  from  the  Day  of  the  Date  of  the  aforefaid  Leafe,  when  there  was  no  Leafe  mentioned 
before,  for  'tis  only  that  N-  B.  dimifit,  and  doth  not  fay  per  Jndenturam,  &c.  the  Cafe  was  not  ad- 
judged.    2  Lutw.  1526.  Bird  verfus  Dickinfou. 

23.  In  Trefpafs  and  Battery,  a  Special  Verdict  was  found,  the  Subftance  whereof  was,  that  Com- 
plaint being  made  to  a  Jufiice  of  Peace  againft  the  Plaintiff,  he  made  a  Warrant  directed  to  the 
Defendant,  who  was  a  Conftable,  to  apprehend  the  Plaintiff  and  to  bring  him  before  a  Jultice  to 
find  Sureties  for  his  Good  Behaviour,  and  the  Defendant  executed  the  Warrant  on  a  Sunday  ;  the 
Queftion  was,  whether  this  Warrant  was  well  executed,  becaufe  by  the  Statute  29  Car.  2.  cap.  7. 
'tis  enafted,  "That  all  Procefs  executed  upon  a  Sunday,  other  than  for  the  Peace,  JJmII  be  void;  and 
adjudged,  that  a  Warrant  for  the  Good  Behaviour  is  a  Warrant  for  the  Peace,  and  more;  and  this 
judgment  was  affirmed  on  a  Writ  of  Error.     Raym.  250.  Johnfon  verfus  Coltfon. 

24.  In  Trefpafs  and  Falfe  Imprifonment  in  London,  the  Defendant  pleads,  that  T.  P.  fued  a 
Latitat  the  laft  Day  of  T'rtnhy-Term,  directed  to  the  Sheriff  of  R.  who  by  Virtue  thereof  made  a 
Warrant  to  the  Defendant,  who  thereupon  took  the  Plaintiff,  which  is  the  fame  Imprifonment, 
and  traverfed,  that  he  is  guilty  in  London,  vel  aliter,  vel  alio  modo  ;  the  Plaintiff  replied,  that  the 
faid  Writ  was  profecuted  after  the  Imprifonment,  (viz,.)  9  Augufl;  and  upon  Demurrer  to  this 
Replication  the  Plaintiff  had  Judgment ;  for  tho'  the  "fefie  of  the  Writ  is  on  Record,  and  there 
cannot  be  an  Averment  againft  it,  yet  that  is  only  to  prevent  a  Fraud  and  not  to  juftify  a  Wrong; 
therefore  the  Plaintiff  fhail  be  allowed  to  fet  forth  the  very  Time  when  the  Writ  was  fued  forth. 
Raym.  162.  Bilton  verfus  Johnfon.    Sid.  271.  Baily  verfus  Banning.  S.  P. 

25.  In  Trefpafs  and  Falfe  Imprifonment,    the  Defendant  juftified  the  Taking  the  Plaintiff  by 

*  Antea    Virtue  of   a  Precept  out  of  Warwick-Court,  returnable  *  ad  proximam  Curiam  ;    and  upon  De- 
I'*  murrer  to  this  Plea,  it  was  objected,  that  it  was  ill,  becaufe  the  Procefs  ought  to  be  returnable  on 

a  Day  certain,  and  not  ad  proximam  Curiam;  for  if  the  Court  fhould  not  be  held,  the  Party  may 
always  lie  in  Prifon ;  and  fo  is  Johns  and  Smiths  Cafe.  Adjornatur.  Raym.  104.  Gibbs  veifus 
Stratford. 

j  2(5.  Tref- 
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2(f.  Trefpafs  for  taking  his  Goods,  the  Defendant  juftified,  for  that  a  Plaint  m  Replevin  was 
entered  in  the  Sheriffs  Court  of  London,  and  he  was  a  Serjeant  at  Mace,  and  a  Precept  iflued  to 
him  to  Replevy  the  Goods,  which  he  did,  &c.  upon  Demurrer  to  this  Plea  it  was  infifted,  that 
it  was  ill,  becaufe  the  Defendant  being  a  principal  Officer,  and  the  Precept  being  returnable,  he 
doth  not  fhew,  that  it  was  *  returned-  adjudged,  that  where-ever  a  principal  Officer  juftifies  *  Dyer- 
under  a  returnable  Procefs,  he  mull  fhew,  that  the  Writ  was  returned,  becaufe  he  is  commanded  l89* 
to  make  a  Return,  and  he  fhall  not  be  protected  by  the  Writ,  without  fhewing  a  full  Obedience 
to  the  Command;  as  for  Inftance,  in  the  Cafe  of  a  Fi.  fa.  or  Ca.fa.  the  Sheriff  cannot  juftify 
under  either,  without  fhewing  a  Return  ;  for  the  one  commands,  that  babeat  Denarios,  &c.  aptid 
Weflm,  and  the  other,  that  babeat  Corpus,  &c.  but  any  fubordinate  Officer,  as  a  Bailiff,  &c. 
may  juftify  under  a  Writ,  without  fhewing  the  Return  :  Now  a  Plaint  in  Replevin,  and  an  Alias 
Replevin  are  not  returnable  Writs,  they  are  only  in  Nature  of  a  Jufticies,  to  give  Authority  to 
the  Sheriff  to  hold  a  Plea  in  his  County-Court ;  but  a  Precept  on  a  Plaint  in  Replevin  is  a  return- 
able Procefs,  and  the  Defendant  is  a  principal  Officer  ;  Judgment  for  the  Plaintiff,  i  Salk.  409- 
Freeman  verfus  Blewitt. 

27.  Adjudged,  that  in  Trefpafs  brought  againft  the  Sheriff,  'tis  fufficient  for  his  Juftification  to 
Jhew,  that  there  was  a  Writ ;  and  fo  it  is  in  the  Cafe  of  his  Bailiff  or  inferior  Officer  ;  but  the 
Sheriff  muft   (hew,  that  the   Writ  was  returned,  if  *tis  returnable,  which  his  Bailiff  need  not  do, 
becaufe  'tis  not  in  his  Power  to  return  it ;  but  in  Trefpafs  againft  any  other  Perfon,  for  taking 
Goods,  'tis  not  a  good  Juftification  for  him  to  fhew  a  Writ  of  Execution  ,•  but  he  muft  likewife 
fhew  a  Judgment  in  Force,  becaufe   it  may  be  reverfed,  and  then  'tis  at   his  Peril  to  take  out 
Execution  ;  but  if  a  Common  Perfon  comes  in  Aid  of  an  "Officer,  he  may  juftify  in  the  fame  Man- 
ner as  the  Officer  himfelf,  (viz..)  that   he  did  it  at  the  Command  or  Requeft  of  the  Officer,  and     L 
this  is  traverfable  ;  as  in  Trefpafs,  if  the  Defendant  juftifies  for  Damage-feafant,  or  by  a  Diftrefs  [50?°"' 
for  Rent,  he  muft  make  himfelf  Bailiff  to  the  Perfon  who  had  a  Right,  or  that  he  did  it  by  his  a  Leon. 
Command  ;  but  'tis  otherwife  in  Replevin,  where  the  Defendant  makes  Conufance  on  the  Right.  "5- 

1  Salk.  408.  In  the  Cafe  of  Britton  and  Cole.     See  Leat  verfus  Jenninvs.     Cro.  Car.  10?.    Dyer  262    l  Ro11'  , 
pl.ll.  J  Rep.  4*- 

28.  In  AfTault,  &c.  the  Defendant  juftified  under  a  Writ  directed  to  the  Sheriff,  returnable  in 
C.  B.  &c.  and  a  Warrant  to  the  Defendant  to  arreft  the  Plaintiff,  &c.  and  upon  a  Demurrer  to 
this  Plea,  it  was  adjudged  ill,  becaufe  the  Defendant  did  not  fhew  out  of  what  Court  the  Writ  if- 
fued  ;  fo  if  the  Defendant  juftifies  under  a  Judgment,  he  muft  fhew  in  -what  Court  obtained ;  for 
it  would  be  endlefs  to  put  the  Plaintiff  to  fearch  in  every  Court.     2  Salk.  517.  Grey  verfus  Hart* 

(C) 

QLribzv  dSjantg,  2Bttt&  marram*,  an&  bv  £>erbantg,  23ailiff$,  &c.  or 
tljeir  falters  Command    Sec  Leet.  (b)  3. 

I.  T  N  AfTault  and  Battery  of  the  Wife;  the  Defendant  as  to  the  Battery  pleaded  Not  guihy, 
J.  and  as  to  the  AfTault  he  juftified,  for  that  at  a  Court-Leer,  &c.  a  Warrant  was  directed  to 
the  Defendant,  being  Conftable,  to  apprehend  the  Daughter  of  the  Plaintiffs,  and  to  carry  her  to 
the  Cucking-ftool,  for  that  flie  was  prefented  in  the  Leet  to  be  a  Scold  ;  whereupon  he  came  to 
the  Plaintiffs  Houfe  to  enquire  for  their  Daughter,  where  the  Plaintiff's  Wife  affaulted  him,  and 
he  (the  Conftable)  commanded  the  other  Defendant  molliter  manus  imponere  on  her,  to  preferve 
the  Peace,  which  he  did,  which  is  the  fame  AfTault  and  Battery  ;  and  upon  Demurrer  to  this 
Plea  it  was  objected,  that  it  was  ill,  becaufe  he  pleaded  a  Warrant,  without  a  profert  hie  in  Curia, 
and  becaufe  he  did  not  fhew,  that  the  Houfe  where  he  came  to  enquire  for  the  Daughter,  was 
within  the  Turifdi<5tion  of  the  Leet  ;  and  laftly,  becaufe  it  appeared  in  the  Plea,  that  the  Warrant 
to  apprehend  the  Daughter,  and  the  Taking  her,  where  in  the  fame  Day  that  the  Prefentment  was 
made,  when  fhe  ought  by  Law  to  have  all  that  Day  to  traverfe  it:  Sed  per  Curiam,  the  Plead- 
ing this  Warrant  is  only  an  Inducement  to  the  Action,  which  was  not  brought  for  entering  the 
Houfe,  but  for  an  AfTault,  which  was  collateral  to  the  Warrant,  and  if  that  had  been  out  of  the 
Cafe,  the  Juftification  had  been  good;  for  it  was  molliter  manus  impofuit,  to  preferve  the  Peace. 
1  Rol.  Rep.  327.  Curtis  verfus  Dowtie. 

2.  |n  Trefpafs  the  Defendant  juftified  by  Virtue  of  a  Warrant  upon  a  Writ  to  arreft  the  Plain-  3  Bulfh 
tiff,  4  Maii  10  Jac.  and  traverfed,  that  he  was  guilty  before  that  Day,  and  upon  a  Demurrer  to  109. 
this  Plea,  it   was  adjudged,  that  the  Traverfe  was  ill,  for  where  the  Juftification  goes  to  a  par-  See  Tra' 
titular  Time,  as  it  did  in  this  Cafe  to  the  <\th  of  May,  the  Traverfe  ought  to  be,  that  he  was  not  ^  c-'    ' 
guilty   before  or  after  that  'Time,  and  not  only  before  that  Day,  as  it  was  here  pleaded.     1  Roll. 

Rep.  406.  JValcott  verfus  Empfon. 

3.  In  Trefpafs  for  taking  his  Goods,  the  Defendant  pleaded,  that  the  Earl  of  Southampton 
was  feifed  in  Fee,  &c.  and  had  a  Court-Baron,  &c.  in  which  a  Plaint  was  levied  againft 
one  Britton,  and  thereupon  an  Attachment  was  awarded  againft  him,  dire&ed  to  the  Defendant, 
being  a  Bailiff)  who  by  Virtue  thereof  attached  the  Goods  in  the  PofTeffion  of  the  Plaintiff,  to 
whom  they  were  delivered  by  Britton,  on  Purpofe  to  deceive  his  Creditors,  &c.  and  upon  a  De- 
murrer to  this  Plea  it  was  objected,  that  the  Procefs  was  irregular,  becaufe  in  a  Court-Baron  a 

Sum- 
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Summons,  and  not  an  Attachment,  is  the  firft  Procefs  :  Sed  per  Curiam,  that  Court  having  an 
Original  Jurifdiftiori  of  the  Caufe,  the  Mifawarding  the  Procefs  (hall  not  make  the  Officer  guilty; 
i  Roll.  Rep.  ^g^.ttirbervill  verfus  T'rippet. 

4.  In  Trefpafe,  the  Defendant  juftified,  for  that  he  had  feveral  Apple-Trees  growing  in  his  Orchard, 
and  rooted  up,  and  ftolen  and  carried  away  by  'f.S.&c.  and  the  common  Voice  and  Fame  was,  that  they 
were  carried  to  the  Plaintiff's  Houfe,  whereupon  he  (the  Defendant)  came  to  the  Plaintiff's  Houle  to 
fearch  for  them,  and  there  he  found  two  of  his  Apple-Trees,  which  he  took  and  carried  from  thence  ; 
and  upon  a  Demurrer  to  this  Plea  the  Plaintiff  had  Judgment  ;  for  if  a  Man  take  my  Horfe,  and  put 
him  on  the  Lands  of  T*.  S.  'tis  not  lawful  for  me  to  enter  and  retake  him,  unlefs  he  were  ftolen  •  'ti3 

Ci-o.Eliz.  true,  in  this  Cafe  the  Defendant  fets  forth,  that  furata  fuerunt,  but  that  is  id.'e,  for  'tis  not  Felony, 
3-9-  unlels  they  were  rooted  up  at  one  Time,  and  carried  away  at  another  Time;  but  admitting  that 

■kyer  it  appeared  by  the  Pleading  to  be  Felony,  yet  the  Defendant  could  not  juftify  the  Entring  to 
%'"5'  fearch,  &c.  by  common  Voice  and  Fame.     2  Roll.  Rep.  55.  Higgins  verfus  Andrews. 

5.  In  Trefpafs,  the  Defendant  juftified  under  Letters  Patents  to  particular  Perfons,  for  the  fole 
Trading  to  the  Canaries,  but  did  not  (hew  any  Warrant  or  Authority  from  them  ;  for  it  was  on- 
ly faid,   that  per  mandamm  eorum  he  feifed  the  Goods ;  and  upon   Demurrer  this  Plea   was  held 

ill.     Sid.  441. 

6.  In  Trefpafs  for  beating  his  Horfes  and  Servants  per  quod  fervitium  ami  jit ;  the  Defendant 
pleaded  in  Bar,  that  the  Mayor,  &e.  of  B.  were  pofleffed  of  an  Acre  of  Land,  called  the  Key<, 
and  that  the  Plaintiff's  Horfes  being  loaded  with  Soap-Afhes,  his  Servants  volitijfent  &  conaban- 
tur  to  unload  them  on  the  faid  Key,  without  Leave  of  the  Mayor,  whereupon  the  Defendants,  as 
his  Servants,  and  by  bis  Command,  molliter  in  anus  impofuerunt ;  and  upon  Demurrer  it  was  ob- 
jected, that  the  Defendants  had  juftified  as  Servants  to  a  Corporation,  without  (hewing,  that  they 
had  Authority  under  the  Common  Seal;  but  adjudged,  that  where  a  Corporation  hath  an  Head,  as 
a  Mayor  is,  there  he  may  command  perfonally  ;  but  where  'tis  a  Corporation  aggregate,  without 
any  Head,  there  'tis  otherwife.     2  Lutw.  1496.  Randle   verfus  Dean.     See  Pleas.  (V)  15.  S.  C. 

iMod  18  7'  *n  Trefpafs  the  Defendant  juftified  by  a  Command  from  the  Governor  and  Society  of  Tra- 
Sid.  441,'  ders  to  the  Canaries,  who  were  incorporated  by  that  Name,  and  had  the  fole  Trade  granted  to 
472.  them  ;  the  better  Opinion  was,  that  it  was  ill,  becaufe  the  Defendant  did  not  alledge  it  was  by 

Deed,  it  being  a  Corporation,  who  cannot  licence  but  by  Deed.  1  Vent.  47.  Home  veifus 
Ivy. 
Lev.  172.  8*  In  a  Special  Verdict  in  Trover,  the  Cafe  was,  the  Defendant  being  a  Bailiff,  took  the 
Goods  in  Execution  upon  a  Ft.  fa.  Tefte  4  Junii,  and  two  Days  afterwards,  (viz,.)  6  Junii,  the 
Owner  of  the  Goods  became  a  Bankrupt,  and  the  Jury  found  this  Ft.  fa.  was  actually  fued  out 
the  ntb  Day  of  June,  and  not  before,  and  that  the  Execution  was  executed  ok  the  14?/;  of  June, 
and  that  the  Commiffioners  of  Bankrupts  had  afligned  thofe  Goods  to  the  Plaintiff  who  brought 
this  Action  of  Trover  againft  the  Bailiff,  and  the  Queftion  was,  whether  he  was  liable;  it  was 
infilled,  that  he  was,  for  it  would  be  abfurd  to  <?xcufe  him  by  the  lefle  of  the  Writ,  becaufe  it 
appears  to  be  impoflible,  that  the  Goods  could  be  taken  in  Execution  by  Virtue  of  a  Writ  which 
was  not  aftually  taken  out;  and  when  it  was,  then  it  was  too  late,  becaufe  before  that  Time  they 
were  afligned  to  the  Plaintiff"  by  the  Commiffioners;  but  on  the  other  Side  it  was  argued,  that 
tho'  the  Jury  had  found  when  the  Writ  was  actually  taken  out,  yet  the  Court  will  judge,  that 
it  was  a  Writ  from  the  Tefle,  becaufe  that  is  Matter  of  Record,  which  cannot  be  altered  by  the 
Finding  of  a  Jury  ;  and  fo  it  was  adjudged,  that  from  that  Time  it  (hall  be  emanatio  Brevis,  and 
the  Goods  are  then  liable,  tho' the  Writ  was  actually  taken  out  a  Week  afterwards.  Sid.  271. 
Baily  verfus  Banning.     See  2  Lev.  191.  S.  P.     3  Mod.  236.  S.  P. 

9.  In  Trefpafs  and  Falfe  Imprifonment,  the  Defendant  juflified  by  a  Warrant  out  of  the  Admi- 
ralty, which  recites,  that  a  Caufe  was  depending  there  de  jure  maritimo,  and  fo  commanded  the 
Defendant  (who  was  an  Officer  of  that  Court)  to  take  the  Plaintiff",  which  he  did  ;  and  upon  a 
Demurrer  to  this  Plea,  it  was  objected,  that  it  was  ill,  becaufe  the  Plaintiff  did  not  aver, 
that  the  Caufe  was  maratime,  fo  as  it  might  be  tried,  whether  it  was  fo  or  not ;  for  if  not,  then 
the  Warrant  will  not  juftify  the  Taking  ;  but  adjudged,  that  'tis  fufficient  for  the  Officer  to 
plead  the  Warrant,  which  he  is  bound  to  obey,  efpecially  when  it  doth  not  appear  but  the  Mat- 
ter is  within  the  Jurifdiction  of  that  Court  from  whence  it  IfTues ;  'tis  true,  there  are  fome 
Cafes  where  'tis  held,  that  there  mud  be  an  Averment,  that  the  Caufe  is  within  their  Jurif- 
diction ;  but  in  the  Cafe  of  the  Marjhalfea  it  appeared,  that  it  was  not  within  their  Jurifdiction. 
2  Lev.  is  1.    Otto  verfus  Selwin.     See  Martin  verfus  Mar-hall. 

10.  In  Trefpafs  and  Falfe  Imprifonment,  the  Defendant  juftified,  that  a  Quarter-Seflions  held 
9  Ociob.  &c.  the  Juftices  made  a  Warrant  to  him  to  bring  the  Defendant  to  the  Seffions,  and 
that  he  on  the  lothOElob.  Virtute  Warranti  prad',  took  him,  &c.  and  detained  him  for  a  Quar- 
ter of  an  Hour,  and  then  he  refcued  himfelf ;  upon  a  Demurrer  to  this  Plea  it  was  adjudged  ill, 
for  not  averring,  that  the  Seffions  continued  till  the  io  of  Otlober,  and  his  Saying,  that  he  took 
him  Virtute  Warranti,  will  not  fupply  it.  2  Lev.  229.  Doughty  verfus  Mills.  See  3  Rep.  44.  B. 
Bay  ton's  Cafe. 

11.  Trefpafs  againft  a  Bailiff  for  entiing  his  Houfe,  and  taking  his  Goods;  the  Defendant 
juftified  under  an  Habere  facias  pojfeffionem,  and  a  Warrant  thereon;  and  upon  a  Demurrer  to  this 
Plea  it  was  objected,  that  it  was  ill,  becaufe  the  Defendant  did  not  let  out  any  Judgment  on 
which  the  Writ  was  founded  ;  but  adjudged,  that  a  Ba;liff  or  Sheriff  need  not,  becaule  they  are 

bound 
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bound  to  execute  the  Writ,  without  enquiring  after  the  Judgment,-  but  if  the  Party  himfelf  (not 
being  an  Officer)  had  thus  juftified,  it  had  been  ill  without  fhewing  the  Judgment.  3  Lev.  20. 
Coats  verfus  Micbell. 

12.  In  Trefpafs  for  Battery  and  Falfe  Imprifonment,  &c.  the  Defendant  justified  by  a  Bill  of 
Middlefex,  and  a  Warrant,  and  Arreft  at  D.  and  traverfed  all  other  Places  and  Times;  the  Plain- 
tiff replied  de  injuria  fua  propria  abjq;  tali  caufa  ;  and  upon  a  Demurrer  to  this  Replication, 
it  was  adjudged,  that  the  Plea  was  ill,  becaufe  it  put  Matter  of  Record  and  Fact  together,  be- 
fides  other  Matters ;  as  the  Warrant  and  Arreft  at  once  in  Iffue,  which  is  naught.  3  Lev.  65.  Furf- 
den  verfus  Weekei. 

13.  In  Trefpafs  for  Battery  and  Falfe  Imprifonment  fuch  a  Day,  &c.  the  Defendant  pleaded, 
that  on  the  16th  of  March  an  Attachment  iffued  out  of  Chancery,  directed  to  the  Sheriff,  who 
after  the  Delivery  of  the  Writ  to  him,  (viz,.  27  March)  made  a  Warrant  to  the  Defendant  his 
Bailiff,  by  Virtue  whereof  he  took  the  Plaintiff  on  the  fame  Day,  and  traverfed  all  other  Times 
before  the  Warrant,  or  after  the  Return  of  the  Writ;  the  Plaintiff  maintained  his  Declaration, 
and  traverfed  that  the  Writ  was  delivered  to  the  Sheriff  before  the  Trejpafi,  &c.  the  Defendant 
rejoined,  that  before  the  Return  of  the  Writ,  (viz.  27  May)  it  was  delivered  to  the  Sheriff,  and 
that  before  the  Arrefl  he  had  no  Notice,  but  that  it  was  delivered  to  him ;  the  Plaintiff  fur- 
rejoined,  that  before  the  Arreft  the  Writ  was  not  delivered  to  the  Sheriff;  the  Defendant  rebut- 
ted, that  he  had  not  any  Notice,  but  that  the  Writ  was  delivered  to  the  Sheriff  before  the  Arreft, 
and  concludes  to  the  Countrey  j  and  upon  Demurrer  the  Defendant  had  Judgment ;  for  there 
being  actually  a  Writ  to  warrant  the  Arreft,  'tis  not  material,  whether  it  was  delivered  to  the 
Sheriff  before  the  Arreft;  and  fince  the  Defendant  had  tendered  an  Iflue  upon  Notice,  it  will  be1 
hard  to  charge  him  in  an  Action  for  executing  the  Warrant,  when  he  had  no  Notice  whether 
the  Writ  w<is  delivered  to  the  Sheriff  or  not.     3  Lev.  93.  Osborne  verfus  Brookhoufe. 

14.  Bat.ery,  &c.  the  Defendant  pleaded  a  Judgment  obtained  by  his  Father  againft  T.  S.  and 
an  Execution  thereon,  by  Virtue  whereof  the  Goods  of  T.  S.  were  taken,  and  that  the  Plaintiff 
affaulted  the  Bailiffs,  and  would  have  refcued  the  Goods;  whereupon  in  Aid  of  the  Bailiffs,  and 
by  their  Command,  he  (the  Defendant)  molliter  tnanus  impofuit  upon  the  Plaintiff,  to  prevent 
the  Refcue  of  the  Goods ;  the  Plaintiff  replied,  de  injuria  fua  propria  abfque  tali  caufa,  &c. 
and  upon  a  Demurrer,  this  Plea  was  adjudged  ill,  for  the  Action  was  brought  for  a  Battery  at  D. 
and  the  Defendant  juftified  at  5.  in  the  fame  County,  whereas  he  fliould  have  juftified  at  the  fame 
Place  of  which  the  Plaintift  had  declared  ;  but  here  the  Juftification  is  at  S.  in  the  fame  Count), 
when  the  Caufe  was  not  local  but  tranfitory,  and  the  Bailiffs  have  Authority  thro'  the  whole  Coun- 
ty.    3  Lev.  1 1  j.  Bridgwater  verfus  Bythwa'y. 

15.  In  Replevin  for  a  Silver  Cup,  the  Defendant  juftified  by  a  Coridemnation  before  the  Ju- 
ftices  of  Peace,  on  the  Statute  of  Excife  for  not  entring  Strong- Waters,  and  a  Warrant  thereon  to 
levy  no  s.  Fine  fet  upon  the  Plaintiff,  whereupon  the  Defendant  took  the  Cup;  there  was  a  fri- 
volous Replication  ;  and  upon  Demurrer  it  was  infifted  for  the  Plaintiff,  that  the  Defendant  ought 
to  have  avowed,  and  not  to  have  juftified  the  Taking  ;  befides  the  Defendant  pleaded  the  Con- 
demnation prout  patet  per  Recordum,  when  in  this  Cafe  the  Juitices  are  not  a  Court  of  Record  ; 
and  he  did  not  plead  the  Warrant  with  a  profert  hie  in  Curia,  as  he  ought  ■  but  adjudged,  that 
the  Defendant  might  either  jufttfy  or  avow  ;  the  Difference  is,  if  he  had  avowed,  he  might  have 
a  Returny  &c.  but  he  needs  no  Return  in  this  Cafe,  becaufe  he  had  the  Cup,  a^nd  therefore  he 
juftified  ;  and  as  to  the  Juftices,  they  are  made  Judges  in  this  Matter;  they  may  fine  and  imprifon  ; 
no  Certiorari  ftiall  go  to  remove  their  Proceedings;  and  thefe  are  Marks  of  a  Court  of  Re- 
cord; and  laftly,  that  a  profert  hie  in  Curia  is  not  neceflary,  bexaufe  here  was  no  Deed,  but  on- 
ly a  Writing,  and  the  Statute  doth  not  require,  that  the  Warrant  fliould  be  under  Hand  and  Seal, 
but  only  in  Writing.     3  Lev.  204.  Aylesbury   verfus   Harvey. 

\6.  In  Trefpafs  for  an  Aflault  and  Imprifonment,  the  Defendant  juftified  by  a  Process  out  of 
the  Palace-Court,  for  that  a  Plaint  was  there  entered  againft  the  Plaintiff,  and  that  he  was  fum^- 
moned  to  appear,  but  did  not,  and  thereupon  a  Capias  iffued  againft  him,  by  Virtue  whereof  he 
was  taken,  dtn  and  upon  a  Demurrer  to  this  Plea  it  was  adjudged  ill,  becaufe  this  Plaint  being 
in  Nature  of  an  Action  on  the  Cafe,  no  Capias  lies  in  fuch  Action  out  of  an  Inferior  Court  ;  for 
that  is  given  by  the  Statute  19  H.  j.cap.  9.  and  did  not  lie  at  Common  Law,  and  that  Statute 
gives  it  in  Debt  or  Covenant,  but  extends  only  to  the  Courts  at  Weftminfter.  Sid.  249.  Rogers 
'verfus  Mafcall,  259.  S.  C;     See  3  Rep.  Sir  Wm.  Herbert's  Cafe,  and  1  Cro.  394. 

17.  Trefpafs  for  breaking  and  entering  his  Houfe,  and  taking  away  a  Gun;  the  Defendant 
juftified  by  Virtue  of  the  Statute  22  <£•  23  Car.  2.  cap.  25.  for  preferving  the  Game,  fetting  forth, 
that  the  Lords  of  Manors  and  other  Royalties,  may  depute  Game- Keepers,  who  by  Virtue  of  fuch 
Deputation,  may  feife  Guns,  &c.  and  by  Wdrrarit  from  a  Juftice  of  Peace,  may  fearch  the  Hou- 
fes,  &c.  of  fufpected  Perfons,  &c.  and  feife  them  for  the  Ufe  of  the  Lord  of  the  Manor,  &c. 
and  fo  brings  his  Cafe  within  the  Statute,  and  juftifies  the  Seifing  the  Gun,  &c.  it  was  held,  that 
there  was  no  Occaiion  of  fetting  forth  all  this  Matter,  becaufe  the  Defendant  acted  under  a  Warrant 
from  a  Juftice  of  Peace,  and  in  fuch  Cafe  he  might  have  pleaded  the  General  IfTue  ;  but  if  he  had 
acted  as  a  Game-Keeper  only,  and  without  fuch  Warrant,  then  he  mult  have  pleaded  Specially- 
i  Lutw.  1502.  Bowkley  verfus  Williams. 
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1 3.  In  Trefpafs  for  taking  a  Mare,  the  Defendant  pleaded,   that  Sir   John  Smith  was  Lord  of 
the  Manor  of  Bedminjler,  and  fo  prefcribes  to  have  a  Court,  and  to  make  By-Laws,  and  lets  forth, 
that  at  fuch  a  Court  a  Law  was  made,  that  every  Perfon,  who  had  Right  of  Common,  cK.  fhould 
piy4o  s.  for  depafluring  his  Cattle,  where  any  Com  was  Handing  or  growing;  that  the  Plain- 
tiff" had  Right  of  Common,  and  that  a  Place  there,  called  Knowles  Knapp,  was  fowed  with  Corn> 
and  the  Plaintiff  permitted  his  Sheep  to  departure  there,  by  Reafon  whereof  he  had  foifeited^  s. 
*  See         that  this  Offence  was  prefented  at  the   next  Court,  and  fo  the  Defendant,  *   tanquam  Ballivus 
Muthews  Domini  Manerii  praa',  juftified  the  Taking  for  the  Forfeiture;  and  upon  a  Demurrer  to  this 
a.  Cary.    p^  ;t  was   ac]jucjgeri  m  .  for  per  //0/?j  Ch.  Juft.  in  Trefpafs  (as  this  Cafe  is)  a  particular  Au- 
thority  muft  be  fet  forth,  becaufe  the  Bailiff  cannot   take  for  a  Forfeiture  ex    officio,  no  nor  per 
wandatum  Domini-,  but  there  muft  be  a  Precept  directed  to  him  for  that  Purpofe  from  the  Steward, 
which  muft  be  fet  forth  in  Pleading,  and  that  he  tanquam   Ballivus,  &c.  &  virtute  Pracepti  did 
take,  &c-  'tis  true  in  Replevin,  tanquam  Ballivus,  or  per  mandatum,  had  been  good,  but  not  in 
Tr.fpajs.     4  Mod.  377.  Lam  verfus  Mills. 

io.   In  Trefpafs  for  an   AJfault,  Battery,  Wounding    and  Imprifonment  ;  the  Defendant   as  to 
the  Force  and  Wounding  pleads  Not  guilty  •  and  as  to  the  reft  of  the  AJfault  and  Imprifonment 
he  juftified,  for  that  he  had  got  Judgment   againft  the  Plaintiff  in  C.  B.  and  upon  a  Ca.  fa.  di- 
rected to  the  Sheriff,  he,  at  the  Requeft  of  the  Defendant ,  mandavit  executionem  inde  cuidam  IV. 
B.  Bailiff   of  the  Liberty  of  the   King  of  his  Dutchy  of  Lancafter,  &c.  by   Virtue  whereof  the 
faid  Bailiff  molliter  manus  impofuit  on  the  Plaintiff,  and  arretted   him,  &c.  and  upon  Demurrer 
this  was  adjudged  an  ill  Plea,  for  that  the  Defendant  had  not  anfwered  the   Battery  •  befides  he 
pleaded  a  Mandate  from  the  Sheriff  to  the  Bailiff,  &c.  and  did  not  fet  forth,  that  it  was  under 
the  Hand  and  Seal  of  the  Sheriff.     2  Vent.  ip^.Carr  verfus  Donne. 
x Lev.  19-       20.  Trefpafs  for  Affault  and  Battery,  30  Jan.  at    the  Parijh  of  St.  Clements  Danes;  the  De- 
fendant pleads  in  Bar,  that  before  that  Time,  (viz,.)  25  Septemb.  &c.  at  the  faid   Parijh  of  St. 
Clements  Danes,  one   William  Wood  profecuted  out  of  the  Court   of  B.  R.  (eadem  Curia  apud 
Wejlm.  in  Com.  Middlefex  tunc  exiften  )  a  Bill  of  Middlefex  againft  the  Plaintiff,  returnable  on  fuch 
a  Day,  &c.  per  quod  the  Sheriffs  made  and  directed  a  Warrant  to  the  Defendant  to  arreft  the 
Plaintiff,  who  was  taken  before  the  Return,  (viz,.)  on  fuch  a  Day,  &c.  and  that  after  he  was  ta- 
ken, he  alTaulted  the  Defendant,  who  defended  himfelf;  and  if  Damage  came  to  the  Plaintiff,  itwas 
de  foa  affault  demefne,  and  traverfed  that  he  was  guilty  at  any  Time  before  or  after  20  die  Ot~lo- 
bris  Anno  fupradiElo,  which   was  the  Day  of  the  Return  of  the  Writ;  and    upon  a  fpecial  De- 
murrer to  this  Plea,  for  that  the  Defendant  did  not  alledge,  that  the  Bill  of  Middlefex  was  de- 
livered to  the  Sheriff  before  the  Arrejl,  that  Matter  was  infifted  on  by  the  Plaintiff's  Counfel,  for 
that  it  was  traverfable  ;  becaufe  the  Plaintiff  might  reply,  that  the  Defendant  made  the  Arreft  de 
fon  tort  demefne,  and  traverfe,  that  any  Bill  oj   Middlefex  was  delivered  to  the  Sheriff  before  the 
Arreft  ;  but  by  this  Plea  the  Plaintiff  is  excluded  from  fuch  an  Iffue,  for  the  Defendant  hath  of- 
fered nothing  that  is  traverfable,  but  only  per  quod  the  Sheriff  made  a  Warrant,  upon  which  no 
Iffue  can  be   taken.     In   Dr.  Bonham's  Cafe,   Co.  Ent.  42.  a.  160.  a.  'tis  exprefly  alledged,  that 
the  Writ  was  delivered  to  the  Sheriff;  all  which  was  admitted  to  be  true  by  the  Defendant's 
Counfel,  but  that  the  Plaintiff  had  loft  the  Benefit  of  it  by  his  Demurrer,  for  he  ought  to  have 
replied,  that  the  Arreft  was  made  before  the  Bill  of  Middlefex  was  delivered  to  the  Sheriff,  and 
then  the  Matter  would  have  been  put  in  Iffue,  whether  it  was  delivered  before,  or  not ;  but  by  hij 
Demurrer  he  had  admitted  the  Delivery  of  it  before,  and  fo  it  was  adjudged.     1  Saund.  208.  Green 
verfus  Jones.     See  Sheriff.  (A;  18.  S.  C. 

21.  In  Trefpafs  for  taking  his  Cattle,  the  Defendant  pleads,  that  he  was  pojfejfed  of  the  Place 
Yelv.  75.  where,  &c.  for  feveral  Years  yet  to  come,  &c.  and  juftified  the  Taking  Damage-feafant ;  and  up- 
Cro.  Car.  on  a  Demurrer  to  this  Plea  it  was  objected,  that  the  Defendant  ought  to  have  fet  forth  the  Com- 
j3_  mencement  of  his  Term  for  Years,  and  that  'tis  not  fufficient  for  him  to  fay,  that  he  was  pojfejfed 
14.9-.'  generally  :  Sed  per  Curiam,  where  the  Plaintiff  brings  an  Action  for  doing  a  Trefpafs  on  the  Land, 
3  Mod.  he  is  always  fuppofed  to  be  in  Poffeflion  ;  but  if  he  will  juftify  by  Virtue  of  any  particular  Eftate, 
131.  he  muft  fhew  the  Commencement  of  that  Eftate  ;  but  where  the  Matter  is  collateral  to  the  Title 
Langford  0f  tne  Land,  (jr.  e.)  where  the  Title  cannot  come  in  Queftion,  fuch  a  Juftification  as  this  is  good. 

b'r  5  P    z  M,Jii-  7°"  Searle  VerruS  Bmion- 

22.  In  Replevin,  the  Defendant  made  Conufance  as  Bailiff  to  Tl  S.  the  Plaintiff  replied,  that  he 

took  the  Cattle  de  injuria  fua  propria,  and  traverfed  that  the  Defendant  was  Bailiff  to  T.  S.  and  upon 
Demurrer  it  was  adjudged,  that  the  Traverfe  was  good  ;  for  tho'  T.  S.  might  have  a  Right  to  take 
the  Cattle  as  a  Diftrefs,  or  for  any  other  Caufe,  yet  the  Bailiff  might  not,  for  he  is  a  Stranger, 
and  might  have  no  Authority  from  T.  S-  and  therefore  he  is  liable;  but  'tis  otherwife  in  an  AcYion 
of  Trefpafs  quare  daufum  fregit  ;  for  there,  if  the  Defendant  juftifies  the  Entry  by  the  Command, 
or  as  Bailiff  to  T.  S.  and  lays  a  Freehold  in  him,  there  the  Plaintiff  in  his  Replication  fhall  not  tra- 
vcrle  the  Command,  becaufe  that  would  be  to  admit  the  Freehold  to  be  in  T.  S.  for  whatever  is  not 
travelled,  is  admitted;  and  if  fo,  then  the  Freehold  is  not  in  the  Plaintiff,  which  would  be  fuffi- 
cient to  bar  him  of  the  Action,  whether  the  Defendant  was  commanded  by  T!  S.  to  enter,  or  not; 
for  'tis  not  material,  if  the  Defendant  hath  done  a  Wrong  to  a  Stranger,  fo  as  he  hath  done  none 
to  the  Plaintiff.     1  Sal.  106.  Trevilian  verfus  Pyne.     See  Ye Iv.  1 48.     1  Roll.  Rep.  46.     Cro.Eliz,. 

74.    2  Vent.  106.     1  Lev.  jo.     3  Lev.  20. 

1  2  (D)  25p 


Juflification.  107? 


(D) 
25?  l&JOCefg  OUt  Of  %nftViQl  CottrtjS.     Sec  I;rferior  Courts  per  totuml 

1.  TERROR  in  B.  R.  to  reverfe  a  Judgment  in  an  Inferior  Court;  this  Difference  was  take:;, 
jOj  (viz,.)  where  an  Officer  of  the  Court  pleads  in  Bar  to  the  Aftion,  he  muft  entitle  the 
Court  to  a  Jurifdiftion,  either  by  Prefcription  or  Patent ;  if  the  laft,  he  muft  do  it  by  a  Profert  hie 
in  Curia  literas  patentes ;  but  where  a  Stranger  pleads  in  Bar,  and  juftifies  under  fuch  Procefs,  he 
need  not  fhew  fo  much  Certainty ;  tho'  Juftice  Twtjden  was  of  a  contrary  Opinion,  (viz,.)  every 
Defendant  juftifying  by  a  Procefs  out  of  an  inferior  Court,  ought  to  do  it  either  by  Prefcription 
or  by  a  Profrt  hie  in  Curia,  which  Juftice  Windham  denied,  fo  that  Letters  Patents  ought  not  to 
be  produced  but  in  Qjio  Warrantors ;  that  a  Juftice  of  Peace  may  juftify  by  Virtue  of  his  Office, 
without  (hewing  his  Commiflion.     Sid.  311.  Chute  verfus  Alport. 

2.  In  Trefpafs  for  Taking  and  Impounding  his  Cattle  till  he  paid  3  /.  7  s.  &c.  The  Defendant 
pleads  as  to  all,  except  the  Taking,  till  he  paid  3  /.  2  s.  Not  guilty  ;  and  as  to  the  reft,  he  pleads, 
that  there  was  a  Suit  brought  in  the  County  Court  by  T.  S.  againft  the  now  Plaintiff",  who  pleaded 
liberum  Tenementum  of  the  Earl  of  Arundel,  and  juftified  the  Taking  Damage-feafant  in  the  Free- 
hold, &c.  to  which  Ccnufance  the  Plaintiff'  then  replied  in  Bar,  that  the  Earl  ought  to  make  the 
Fences,  and  for  Want  of  Repairs  thereof  his  Beafts  eicaped,  &c.  upon  which  they  were  at  IfTue ; 
and  the  Jury  found,  that  the  Fences  were  out  of  Repair,  and  aflefs  Damages,  (but  did  not  fay  in 
what  Sum)  beddes  Coft  and  Charges,  and  for  Cofts,  &c.  19  s.  Idea  conjideratum  eft,  that  the 
Plaintiff  (hall  recover  1  /.  3  s.  2d.  Damages,  per  Juratores,  &c.  in  forma  prad'  ajfeff.  necnon  pro 
mif.  &  cuftagiis,  (but  did  rot  fay  in  what  Sum)  and  yet  conclude  qua  in  toto  fe  atimgunt  ad  3  /. 
2  s.  whereupon  there  iflued  out  of  the  fame  Court  a  Precept  in  the  Nature  of  a  Fi.fa.  under  the 
Seal  of  the  Sheriff",  whereby  he  commanded  the  Defendant,  being  Bailiff,  quod  Levari  facer et  the 
faid  3  /.  is.  who  by  Virtue  of  the  faid  Precept  took  the  Beafts,  &c.  and  upon  a  Demurrer  the 
chief  Objection  was,  that  the  Judgment  was  coram  non  judice,  and  by  Confequence  void,  becaufe 
after  a  Freehold  pleaded  the  County-Court  hath  no  Jurifdiclion,  for  a  Freehold  cannot  be  tried 
without  Writ ;  and  tho'  the  Freehold  was  not  tried,  but  did  arife  upon  a  collateral  Point,  (viz..) 
Whether  the  Fences  were  in  Repair,  or  not,  yet  after  liberum  Tenementum  pleaded,  that  Court  hath 
no  Power  to  proceed,  either  directly  or  collaterally.     3  Lev.  203.  Cannon  verfus  Smalwood. 

3.  In  Trefpafs  for  ^akir.g  his  Goods,  the  Defendant  juftified,  for  that  Time  out  of  Mind  there 
was  a  Court  held  in  Worcefter,  coram  Ballivis,  &c.  and  that  a  Plaint  was  levied  there  in  a  Debt, 
and  a  Declaration  thereon,  that  the  Defendant  being  indebted  to  the  Plaintiff  infra  jurifditlionem, 
&c.  promifed  to  pay,  &c.  whereupon  'Taliter  procejfum  fuit  •  that  afterwards,  (viz,.)  2  Otlob. 
&c.  conjideratum  fuit,  &c.  and  fo  juftifies  by  a  Warrant  on  the  Judgment;  the  Plaintiff"  replied 
de  injuria  fua  propria  a'Jque,  ejre.  and  upon  Demurrer  it  was  adjudged,  that  the  Plea  was  ill,  be- 
caufe the  Defendant  did  not  alledge  that  the  Caufe  of  Aftion  did  arife  infra  jurifditlionem,  &c.  'tis 
true,  the  Declaration  in  the  Inferior  Court  is  recited  in  this  Plea,  wherein  'tis  alledged  to  be  infra 
jurifditlionem ;  but  what  is  alledged  in  that  Declaration  is  not  traverfable  in  this  Aftion;  there- 
fore it  ought  to  be  particularly  alledged  in  this  Plea,  that  the  Caufe  of  Aftion  did  arife  within 
the  Jurifdiftion,  becaufe  that  only  which  is  alledged  in  the  Plea  is  traverfable.  3  Lev.  243.  Adney 
verfus  Vernon. 

4.  In  Trefpafs  for  Ajfaulting,  Beating,  Wounding  and  Imprifoning,  ejre.  The  Defendant,  as  to 
the  Force  and  Wounding  pleads  Not  guilty,  and  quoad  rejiduum  tranfgreffionis,  the  AJfault  and  Im- 
prifonment,  (but  did  not  mention  the  Beating)  he  juftifies,  for  that  the  Plaintiff  was  indebted -to  him 
infra  jurifditlionem,  and  for  the  Recovery  thereof  implacitajfet  eum  in  the  faid  Court,  and  found. 
Pledges  to  profecute  his  Suit,  and  thereupon  Taliter  procejfum  fuit  in  eadem  Curia;  that  he  had 
Judgment  and  Execution,  which  he  delivered  to  the  other  Defendant,  being  a  Bailiff*,  who  at  D. 
infra  jurifditlionem,  &c.  moUiter  manus  impofuerunt  upon  him,  and  arrefted  him  and  detained 
him  in  Prifon,  quod  eft  idem  rejiduum  ttanfgreffionis  prad' ;  the  Plaintiff  demanded  Oyer  of  the  Ex- 
ecution, which  appeared  to  be  fued  out  above  a  Tear  after  the  Judgment,  and  then  replied,  that  no 
Execution  iflued  within  the  Year;  and  upon  Demurrer  the  Defendant  had  Judgment,  becaufe 
fuing  out  the  Execution  after  the  Year  is  not  void,  but  only  voidable  by  Writ  of  Error,  lo  that  till 
'tis  reverfed  'tis  a  good  Juflification  ;  and  that  this  fliort  Way  of  Pleading  the  Judgment  and  Execu- 
tion was  good,  (viz,.)  By  an  Implacitajfet,  and  that  Taliter  procejjum  fun  ;  'tis  true,  there  are  fome 
Cafes  where  the  Plea  hath  been  ill,  without  reciting  a  Plaint  levied;  but  the  Implacitajfet  and 
Pledges  found,  fupply  that  Matter;  there  was  an  Objeftion  againft  the  Defendant,  that  his  Plea 
was  ill,  becaufe  in  the  Quoad  rejiduum  tranfgreffionis  he  had  omitted  the  Beating,  which  at  firft 
feemed  to  be  a  material  Objeftion,  becaufe  he  had  recited  the  Affault  and  Imprijonm  nt ;  but  if  he 
had  only  pleaded  quoad  rejiduum  tranfgreffionis,  without  reciting  any  of  the  Particulars,  it  had 
been  good,  becaufe  the  Word  Tranfgreffio  comprehends  all  the  TrelpaiTes ;  however,  the  Court  held 
the  Plea  good  as  to  this  Matter  likewife.     3  Lev.  403.  Patrick  verius  fohnjon. 

5.  In  Falfe  Imprifonment,  the  Defendant,  juftified,  for  that  there  was  an  antient  Court  held  be- 
fore the  Sheriff  of  the  County  of  Durham,  vocat.  the  County-Court,  &c.  from  fifteen  Days  to  fif- 
teen Days;  and  that  there  was  a  Cuflom,  that  on  a  Queflus  eft  nobis  iiTuing  out  of  the  County  Pa- 
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ht'me  of  Durham,  and  delivered  to  the  Sheriff ';  and  upon  the  Plaintiff's  affirming  quandam  que- 
relam  aoa'mft  fuch  Perfon  againft  whom  the  Queftus  eft  nobis  iffued,  the  Sheriff  ujed  to  make  out  # 
Precept  in  the  Nature  of  a  Ca.  fa.  againft  him,  &c.  that  a  Queftus  eft  nobis  iffued  ex  Curia  Can- 
cellar'  Durham,  which  was  delivered  to  the  Sheriff,  who  thereupon  made  out  a  Precept  to  his  Bailiffs 
to  take  the  Plaintiff,  by  Virtue  whereof  he  was  arretted,  which  is  the  fame  Imprifonment ;  and 
upon  Demurrer  to  this  Plea  it  was  objected,  that  this  Court  is  ill  pleaded  to  be  held  coram  Vice- 
comite,  for  the  Suitors  are  Judges  in  the  County-Court ;  befides,  'tis  abfurd  to  fay,  that  upon  a 
Queftus  eft  nobis,  the  Plaintiff  may  affirm  quandam  Querelam,  becaufe  a  Queftus  eft  nobis  is  an  Ac- 
tion on  the  Cafe,  and  quadam  querela  may  be  any  other  Aftion  :  But  adjudged,  this  is  not  a 
County-Court,  but  only  a  Court  vocat.  a  County-Court,  and  'tis  within  a  County  Palatine;  and 
for  both  thefe  Reafons  not  like  other  County-Courts;  but  admitting  it  to  be  a  County-Court, 
it  may  be  held  by  Prefcription  coram  Vuecomite  ;  befides,  the  County  Palatine  of  Durham  is  imme- 
morial, and  a  Cuikm  there  is  of  great  Authority,  and  therefore  a  Cuftom  upon  a  Queftus  eft  nobis 
to  affirm  quandam  querelam,  may  be  good,  as  'tis  to  arreft  a  Man  in  the  Court  of  C.  B.  and  to  de- 
clare againft  him  in  any  Aftion;  but  if  there  is  a  Defect  in  the  Proceedings,  yet  fince  that  Court 
can  iffue  out  a  Capiat,  that  will  excufe  the  Officer  in  this  Aftion.     1  Mod.  170. 

6.  In  Trefpafs  fur  Breaking  his  Houfe,  and  Entring  and  Taking  and  carrying  away  fuch  Goods 
to  fuch  a  Value;  the  Defendant,  as  to  the  Breaking  the  Houfe,  pleads  Not  guilty,  and  as  to  the 
reft  he  juftifies,  for  that  A',  is  an  antient  Borough,  in  which  there  is  an  antient  Court  held  by 
Virtue  of  Letters  Patents  &  confuetud'  Cur  praa,  and  that  a  Plaint  was  levied  againft  the  now 
Plaintiff,  and  irocefs  direfted  to  the  Defendant  to  fe.fe  his  Goods  and  Chattels,  in  order  to  bring  him 
to  appeai,  that  by  Virtue  thereof  he  did  attach  him  by  his  Goods  and  Chattels  in  the  Declaration 
mentioned,  &,.  upon  Demurrer  to  this  Plea  it  was  objefted,  that  'tis  repugnant  to  alk-dge  a  Couit 
to  be  held  by  Virtue  of  Letters  Patents  and  Cuftom,  which  might  be  true,  if  it  had  been  a  tempore 
cujus,  &c.  for  that  would  have  implied  a  Prefcription,  but  here  'tis  only  fecundum  confuetudinemy 
which  is  an  Ufage,  and  no  more  :  But  the  material  Objeftion  was,  that  the  Defendant  was 
charged  in  the  Declaration  for  Taking  and  Carrying  away  the  Goods,  and  he  juftifies  only  the 
"Taking;  and  for  this  Reafon  the  Court  inclined  for  the  Plaintiff.  Mod.  Cafes  70.  Briggs  verfus 
CoUifon. 

7.  In  Trefpafs  for  Taking  his  Horfe,  the  Defendant  juftified  under  a  Judgment  obtained  in  a 
Court-Baron,  and  a  Levari  faciai  thereon,  by  Virtue  whereof  he  took  the  Horfe,  and  upon  a  De- 
murrer it  was  objefted  againft  the  Plea,  that  the  Defendant  did  not  fet  forth  when  the  Levari  fa- 

*  See  Ar-  c-ia6  was  taken  out,  and  that  the  Court  was  alledged  to  be  held  coram  *  fentfchallo:  Sed  per  Ctt~ 
n>m*.Ap-  rja?ll}  'tis  truCj  'tis  not  pleaded  when  the  Levari  facias  was  returnable,  and  therefore  it  may  be 
IseeAntea  intended  to  be  immediate;  and  in  Faft  the  Court  is  held  before  the  Steward,  tho'  the  Suitors  are 
pi.  5,         Judges.     T.  Jones  22.  Eures  verfus  Wells. 

8.  In  Falfe  Imprifonment,  the  Defendant  juftified  by  a  Procefs  out  of  an  inferior  Court ;  and 
upon  a  Demurrer  to  the  Plea,  it  was  objefted,  that  it  was  ill,  becaufe  the  Defendant  fet  forth  a 
Precept  direfted  fervienti  ad  Clavem,  but  did  not  fay  miniflro  Curia ;  and  it  was,  that  he  fhould 

*  See  A-  have  the  Plaintiff  ad  proximam  Curiam,  when  it  fhould  have  been  on  a  *  Day  certain;  befides, 
dams  v.     'tjs  not  j^jj  a^  respondendum  to  any  Perfon,  nor  that  the  Aftion  did  arife  infra  jurifditlionem, 

neither  is  the  Precept  returned  by  the  Officer:  Sed  per  Curiam,  the  Plea  is  good,  for  the  inferior 
Court  had  a  Jurifdiftion  to  iffue  out  Procefs,  and  the  Officer  is  excufable,  tho'  the  Caufe  of  Ac- 
tion did  not  arife  infra  jurifditlionem,  &c.  for  if  it  was  fo,  it  ought  to  be  fhewn  on  the  other  Side. 
2  Mod.  58.  Crowder  verfus  Goodwin. 

9.  In  Trefpafs  for  Taking  his  Cattle,  the  Defendant  juftified  by  Virtue  of  an  Execution  in  an 
Aftion  of  Trefpafs  in  the  Hundred-Court ;  and  upon  a  Demurrer  to  this  Plea  it  was  objefted, 
that  the  Defendant,  reciting  the  Proceedings  below,  fets  forth,  that  talker  proceftum  fuit,  when 
he  ought  to  fhew  all  that  was  done,  becaufe,  not  being  in  a  Court  of  Record,  the  Proceedings 
may  be  denied  and  tried  by  a  Jury :  Sed  per  Curiam,  'tis  well  enough,  and  the  fafeft  Way  to  pre- 
vent Miftakes;  but  if  the  Plaintiff  had  replied  de  injuria  fua  propria  abfque  tali  caufa,  that  had 
traverfed  all  the  Proceedings.     2  Mod.  102.  Lane  verfus  Rokinfon. 

10.  In  Trefpafs  for  Taking  a  Horfe,  the  Defendant  juftified,  for  that  a  Plaint  was  levied  againft 
the  Plaintiff  in  a  Court- Baron  of,  &c.  coram  T.  S.  Hundredario  &  ffiatoribus  Curia  prad'  fecun- 
dum confuetudinem  Curia,  in  a  Plea  of  Debt  under  40  s.  upon  a  Mutuants,  &c.  infra  jurifditlio- 
nem  Curia,  and  that  taliter  procejfum  fuit  in  eadem  Curia,  that  the  then  Plaintiff  recovered,  and 
that  thereupon  a  Precept  iffued  for  the  Debt  and  Cofts,  by  Virtue  whereof  the  now  Defendant 
being  Mintfter  Curia,  &c.  took  the  Gelding  and  fold  it,  Qjta  eft  eadem  captio,  &c.  and  traverfed 
any  other  Taking,  &c.   and  upon  a  Demurrer  to  this  Plea  it  was  adjudged  ill,  becaufe  it  was  co- 

Pl.12.    ram  fitatoribus  Curia,  without  naming  them,  and  that  *  Taliter  proceftum  was  too  concife  a  Way 
s*  "*         of  Pleading,  for  all  the  Proceedings  of  an  inferior  Court  fhould  be  fet  out,  becaufe  they  are  tra- 
verfable,  that  Court  being  no  Court  of  Record.     T.  Jones  1  29.  Garrett  verfus  Higby. 

11.  In  Trefpafs,  Aflault,  Battery,  and  Falfe  Imprifonment,  the  Defendant  juftified  under  a 
Warrant,  upon  a  Plaint  levied  in  a  Court  of  Record  in  Weymouth,  and  a  Capias  iffuing,  &f.  and 
upon  Demurrer  it  was  objefted,  that  the  Plea  was  ill,  becaufe  the  Defendant  did  not  fhew,  whe- 
ther the  Court  was  held  by  Charter  or  Prefcription  ;  befides,  a  Capias  was  the  firft  Procefs;  the 
Plaintiff  had  Judgment  upon  the  firft  Exception.     T.  Jones  165.  Strode  verfus  Deering. 
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1  2.  In  Trefpafs  for  Taking  his  Mare,  the  Defendant  juftihed  under  an  Execution  in  a  Hundred- 
Court,  which  he  pleaded  by  *  "talker  procejjum  fuit,  and  that  after  Judgment  the  Mare  was  ta-  *  pi. 
ken  by  Virtue  of  a  Precept,  &c.  qux  eft  eadem  captio :  Per  Curiam  the  Proceedings  in  the  Hun-  S.  P. 
dred-Court  ought  to  be  fet  out  at  large,  and  not  by  a  Taliter  proceffum,  becaufe,  being  no  Court 
of  Record,  the  Whole  is  traverfable.     T.  Jones  185.  Butland  verfus  Michel/. 
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In  the  right  Line  defeending.  (A)  J  In  the  collateral  Line.  (C) 

In  the  right  Line  afcending.  (B) 


(A) 

%Yi  t$e  rig^t  flint  fcefCettDtng.    See  ^efcejtt  per  totum.    Marriage.  (D) 

1.  P"~ir— ^  HE  RE  are  three  Degrees  of  Kindred  in  our  Law,  one  in  the  right  Line,  defeend- 
ing as  from  Father  to  Son ;    another  in  the  right  Line  afcending,  as  from  Father 
to  Grandfather ;  and  the  Third  is  a  collateral  Line,  as  to  Uncles  and  Aunts,  &c. 
J^.  2.  The  Kindred  of  the  Male  Line  defeending  are  called  Agnati,  and  the  moft  re- 

mote of  them  fhall  be  preferred  before  the  nearefr  in  the  Female  Line,  which  are  called  Cognati  1 
now  the  right  Line  defeending  is  thus:  From  the  Father  to  the  Son,  and  fo  on  to  his  Children 
in  the  Male  and  Female  Line;  and  if  no  Son,  then  to  the  Daughter,  and  fo  on  to  her  Children  in 
the  Male  and  Female  Line. 

3.  If  neither  Son  nor  Daughter,  nor  any  of  their  Children,  then  to  the  Nephew  and  his  Chil- 
dren ;  and  if  none  of  them,  then  to  the  Niece  and  her  Children. 

4.  If  neither  Nephew  nor  Niece,  nor  any  of  their  Children,  then  to  the  Grandfon  or  Gran- 
daughter of  the  Nephew  ;  and  if  neither  of  them,  then  to  the  Grandfon  or  Grandaughter  of  the 
Niece. 

5.  And  if  none  of  them,  then  to  the  Great  Grandfon  or  Great  Grandaughter  of  the  Nephew  3 
and  if  none  of  them,  then  to  the  Great  Grandfon  or  Great  Grandaughter  of  the  Niece,  &  fie  in 
infinitum,  &c. 

6.  If  there  are  no  Kindred  in  this  Line,  then  the  Inheritance  of  Lands  goes  to  the  collateral 
Line,  but  never  afcends  in  the  right  Line  upwards  if  there  are  any  of  the  collateral  Line,  the/  it 
may  afcend  in  that  Line. 

7.  There  is  a  Difference  to  be  obferved  in  the  right  Line  defeending,  between  a  Vttrchafe,  (i.  e.) 
where  the  Son  purchafes  Lands  and  where  the  Father  likewife  purchafes;  for  if  the  Purchafe  is 
made  by  the  Son,  and  he  dies  without  IlTue,  it  fhall  defcend  to  the  Heirs  of  the  Part  of  his  Fa- 
ther ;  and  if  there  are  none,  then  to  the  Heirs  of  the  Part  of  his  Mother,  becaufe  the  Blood  both 
of  Father  and  Mother  was  in  the  Son,  and  thofe  who  are  Coufanguinei  of  the  Mother  are  Con* 
fanguinei  cognati  of  the  Son. 

8.  But  if  the  Father  purchafes  Lands  of  Inheritance,  and  afterwards  dies,  and  thofe  Lands  de- 
fcend to  his  Son,  and  then  he  dies  without  Iffue ;  and  if  it  happen  that  there  are  no  Heirs  of  the 
Part  of  his  Father,  it  fhall  never  defcend  to  the  Heirs  of  the  Part  of  his  Mother,  but  rather  efcheat, 
becaufe,  tho'  the  Confanguinei  of  the  Mother  are  Confangu'rnei  cognati  of  the  Son,  as  is  before- 
mentioned,  yet  they  are  not  fo  to  the  Father,  who  was  the  Purchafer. 

9.  In  this  Line  the  Children  always  fucceed,  in  the  firft  Place  exclufive  to  the  Grandchildren* 
if  their  Parents  are  living,  but  if  they  are  dead,  then  the  Grandchildren  have  a  Share  of  the 
Goods  with  the  living  Uncle  or  Aunt,  not  per  capita,  but  jure  reprxfentationis  of  their  dead  Pa- 
rents; and  the  Reafon  is,  becaufe  they  are  entitled  to  it  in  the  Right  of  their  Anceftors,  and  not 
in  their  own  Right,  the.efore  they  are  to  have  their  refpeftive  Shares  per  Stirpes,  as  proceeding 
from  their  refpective  common  Roots: 

As  for  Inftance,  the  Father  died  Inteftate,  leaving  one  Son  living,  and  three  Grandchildren  li- 
ving by  another  Son  who  was  dead  ;  in  this  Cafe  the  perfonal  Eftate  of  the  Father  fhall  be  divi- 
ded into  two  Parts,  and  the  living  Son  fhall  have  one  Moiety  thereof,  and  the  other  Moiety  fhall 
be  equally  divided  amongfl:  the  three  Grandchildren. 

10.  And 'tis  to  be  obferved,  that  this  Right  of  Reprefentation  in  the  right  Line  defeending, 
reaches  beyond  the  Great  Grandchildren  of  the  fame  Parents ;  but  in  the  collateral  Line  it  doth 
not  reach  beyond  Brothers  and  Sifters  Children. 

And 
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And  if  a  Woman  hath  Children  by  two  Husbands,  thofe  Children  fhall  refbeftively  fucceed  to 
the  perfonal  Eftate  of  their  refpeftive  Fathers,  but  they  fhall  equally  fucceed  to  the  perfonal  Eftate 
of  their  Mother;  but  if  a  Man  hath  Children  by  two  Wives,  and  then  dies  Inteftate  living  one 
Wife,  all  his  Children  fhall  equally  fucceed  with  her  by  the  Civil  Law. 

11.  There  were  three  Brothers,  the  middle  Brother  purchafed  Lands,  and  devifed  them  to  his 
Son  in  Tail ;  and  if  he  died  without  Iffue,  that  it  fhould  remain  to  the  next  of  Kin  of*  the 
Lineage  of  the  Teftator ;  the  elder  Brother  died,  leaving  IlTue  a  Son,  then  the  middle  Brother 
died,  and  fo  did  his  Son  without  Iffue;  adjudged,  that  the  Son  of  the  eldeft  Brother  fhall  have 
the  Lands,  for  he  is  the  next  of  Kin  of  the  Lineage  of  the  Tefiator,  (7.  e.)  in  the  lineal  Defcent. 
1 9  Eliz,.  Dyer  333. 

12.  In  a  Special  Verdict  in  Ejeftment,  the  Cafe  was,  T.  S.  being  feifed  of  Lands  in  Fee  by  De- 

*  SeeDe-  fcent  *  on  the  Mother's  Side,  makes  a  Feoffment  of  Part  of  them  to  the  Ufe  of  himfelf  for  Life, 
fcem.(A)  Remainder  in  Tail,  Remainder  to  his  own  right  Heirs,  and  of  the  other  Part  to  the  Ufe  of  him- 
I4>  felf  for  ninety-nine  Tears,    Remainder  in  Tail,  &c.    Remainder  to   him  and   bis  Heirs,    he   died 

without  Ifiue ;  the  Queftion  was,  whether  the  Heir  of  his  Father's  Side  or  of  his  Mother's  Side 
fhould  have  thefe  Lands;  it  was  infilled  for  the  Heir  on  the  Father's  Side,  that  where  a  Man  fei- 
fed a  parte  matema,  makes  a  Feoffment,  or  levies  and  declares  the  Ufes  thereof  to  him  and  his 
Heirs,  this  Ufe  fhall  be  to  the  Heirs  on  the  Father's  Side ;   but  if  no  Ufes   had   been  declared, 

*  Hob.      *  tnere  the  Ufe  fhall  remain  without  any  Alteration;    however,  if  that  Part  of  the  Eftate  which 
I3-  was  limited  to  him  for  Life,  Remainder  to  his  right  Heirs,  fhall  go  to  the  Heirs  a  parte  Materna, 
\^Ta       yec  l^e  otrier  Part  which  was  limited  to  him  for  ninety-nine  Years,  Remainder  to  his  right  Heirs 
163!   '       fhall  not,    becaufe  this   is   a  new  Eftate,    and    the  antient   Reverfion  is  out  of  him:    But   ad- 
judged,  that  the  Heir  a  parte  Materna  fhall  have  the  Whole,  for  the  Court  made  no  Difference 
where  the  Ufe  was  exprefly  declared   by   the  Deed,   and  where  it  was  implied  by  Law,-  nor 
where  the  Eftate  was  limited  to   the  Anceftor   for  Life,    or  for  Years,    Remainder  to  his   right 
Heirs  3  for  in  both  Cafes  the  Fee  is  the  old  Reverfion,  which  neither  merged  the  Eftate  for  Life 
or  for  Years;  but  that  both  are  preferved  by  the  intermediate  Remainders  which  come  between 
thefe  Eftates  and  the  old  Reverfion.     3  Lev.  406.  Godbolt  verfus  Freeftone.    See  T'he  Earl  of  Bed- 
ford's Cafe,  and  Plunkett  verfus  Holms  and  Abbot  verfus  Burton. 

(B) 

3jn  tfce  xiqfot  tint  afcenMng. 

1.  '"■"♦HIS  Line  is  likewife  direct,  as  from  the  Son  to  the  Father  or  Mother. 
L         If  neither  Father  or  Mother,  then  to  the  Grandfather  or  Grandmother. 

If  neither  Grandfather  nor  Grandmother,  then  to  Great  Grandfather  or  Great  Grandmother. 

If  neither  Great  Grandfather  or  Great  Grandmother,  then  to  the  Father  of  the  Great  Grandfa- 
ther or  to  the  Mother  of  the  Great  Grandmother. 

If  neither  of  them,  then  to  the  Great  Grandfather's  Grandfather,  or  to  the  Great  Grandmo- 
ther's Grandmother. 

If  neither  of  them,  then  to  the  Great  Grandfather's  Great  Grandfather,  or  Great  Grandmo- 
ther's Great  Grandmother  &  Jic  in  infinitum. 

2.  In  this  Line  the  Father  or  Mother  are  always  in  the  firft  Degree  of  Kindred;  fo  it  is  by  the 
Civil  Law,  and  fo  it  was  in  our  Law  after  the  Conqueft ;  for  if  the  Son  died  without  Iffue,  his  Fa- 
ther or  Mother  fucceeded ;  and  if  they  were  dead,  then  his  Brother  or  Sifter ;  and  if  none  of 
them,  then  his  Uncle  or  Aunt  by  the  Father's  or  Mother's  Side,  and  fo  on  to  the  fifth  Genera- 
tion ;  but  Glanvill  tells  us  that  it  was  otherwife  in  Purchafes;  for  if  the  Son  purchafed  Lands,  and 
died  without  Iffue,  his  Father  or  Mother  could  not  inherit,  but  his  Brother  or  Sifters;  and  if  none 
of  them,  then  his  Uncles  or  Aunts;  but  if  an  Uncle  or  Aunt  enter  after  the  Death  of  the  Ne- 
phew, and  then  die  without  Iffue,  in  fuch  Cafe  the  Father  fhall  inherit ;  by  which  it  appears, 
that  the  father  cannot  fucceed  the  Son  immediately,  tho'  he  is  the  next  of  Kin. 

3.  And  in  this  Line  the  Succeffion  may  likewife  be  per  Stirpes  and  not  per  Capita,  as  for  In- 
fiance,  if  there  are  feveral  Parents  of  a  diftinct  Line,  and  are  equally  of  Kin  in  Degree,  but  not 
in  Number ;  as  if  there  is  a  Grandfather  by  the  Father's  Side,  and  likewife  a  Grandfather  and 
Grandmother  by  the  Mother's  Side,  they  fhall  fucceed  per  Stirpes  and  not  per  Capita,  (i.  e.)  the 
the  Grandfather  by  the  Father's  Side  fhall  have  one  Moiety  of  the  perfonal  Eftate,  and  the 
Grandfather  and  Grandmother  on  the  Mother's  Side  fhall  have  the  other  Moiety. 

4.  Adminiftration  was  granted  to  the  Aunt  of  the  Inteftate,  and  the  Grandmother  having  com- 
menced a  Suit  in  the  Spiritual  Court  to  repeal  that  Adminiftration,  the  Aunt  fuggefted  for  a  Pro- 
hibition the  Statute  21  H.  8.  cap.  5.  by  which 'tis  enacted,  that  the  Ordinary  is  to  grant  Admini- 
ftration to  the  next  of  Kin;  then  fets  forth,  that  M.S.  died  Inteftate,  and  that  Adminiftration 
was  committed  to  the  Aunt,  who  was  next  of  Kin  to  her,  &c.  but  a  Confultation  was  granted. 
1  Lutw.  Rep.  1055.  Burton  &  Ux   verfus  Sharpe. 
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3In  tljz  collateral  %w, 

I.  r  I  1  H  E  collateral  Line  is  either  defcending  by  the  Brother  and  his  Children  downwards,  or 
_|_  by  the  Uncle  upwards  ;  and  in  this  Line  *tis  a  conftant  Rule,  that  they  who  are  Sf 
the  whole  Blood  are  firft  to  be  admitted  ;  as  where  the  Father  had  Iflue  William,  and  Charles  by 
one  Venter,  and  David  by  another  Venter,  William  fucceeded  his  Father,  and  died  without  Un- 
file, in  fuch  Cafe  Charles  the  Brother  of  William  by  the  whole  Blood,  fhall  fucceed;  and  not  Da- 
vid, who  was  of  his  half  Blood. 

2.  The  Father  had  Iflue  "Thomas  by  one  Venter,  and  William  by  another,  and  died,  then  his 
Widow  married  a  fecond  Husband,  by  whom  (he  had  Iflue  Francis ;  then  William  died  without 
iflue ;  adjudged,  that  "Thomas,  who  was  of  the  half  Blood  by  the  Father's  Side,  and  Francis  who 
was  of  the  half  Blood  by  the  Mother's  Side,  (hall  equally  fucceed  to  their  Brother  William,  they 
being  equal  in  Degree  and  Blood  to  him;  but  'tis  otherwife  in  the  Civil  Law. 

3.  Edward  and  Francis  were  Brothers  of  the  whole  Blood  ;  Edward  had  Iflue  George  by  one 
Venter,  and  Henry  by  another  Venter ;  Edward  died,  and  George  fucceeded  him,  and  died  with- 
out Iflue ;  in  fuch  Cafe  Francis  fhall  fucceed,  and  not  Henry,  becaufe  the  one  was  the  Uncle  by  the 
whole  Blood,  and  the  other  was  only  the  Brother  by  the  half  Blood  ;  but  if  Francis  the  Uncle 
had  died  without  Iflue,  then  Henry  fhould  fucceed,  becaufe  he  is  of  Kin  both  Ways,  as  well  to 
the  Uncle  as  to  the  Father. 

4.  This  Rule  extends  ho  farther  than  Brothers  and  Sifters  Children,  for  after  them,  there  is  ho 
Reprefentation  amongft  Collaterals;  but  the  neareft  in  Degree  is  to  be  confidered,  and  not  whe- 
ther they  are  of  the  Whole  or  Half  Blood ;  as  for  Inftance,  there  were  two  Brothers  of  the  whole 
Blood,  and  one  of  the  half  Blood  ;  thofe  of  the  whole  Blood  died,  each  of  them  leaving  Iflue  a 
Son,  then  one  of  the  Sons  died  without  Iflue  ;  in  this  Cafe  his  Uncle  of  the  half  Blood  fhall  be  ad- 
mitted, before  the  other  furviving  Son  of  his  Brother  by  the  whole  Blood. 

5.  There  were  three  Brothers  of  the  whole  Blood,  the  eldeft  had  Iflue  Thomas*,  and  died  ;  the 
next  Brother  had  Iflue  William,  and  died,  and  William  had  Iflue  Robert ;  then  William  died, 
and  afterwards  Thomas  his  Nephew,  and  Son  of  his  eldeft  Brother  died  without  Iflue ;  in  this 
Cafe  the  third  Brother,  who  was  his  furviving  Uncle,  fhall  be  admitted  before  Robert,  who  was 
the  Grandfon  of  the  fecond  Brother,  tho'  that  Brother  was  of  the  whole  Blood  of  the  Father  of 
'Thomas  the  Nephew  deceafed. 

6.  The  Son  of  the  Brother  fhall  always  exclude  the  Brother  of  the  half  Blood ;  but  the  Chil- 
dren of  the  Brothers  and  Sifters  of  the  half  Blood  fhall  exclude  all  other  Collateral  Afcendants,  a$ 
Uncles  and  Aunts,  and  all  Remoter  Kindred  of  the  whole  Blood  in  this  Line  ;  but  then  the  Bro- 
thers of  the  half  Blood,  and  their  Children,  fhall  fucceed  equally  per  Stirpes,  and  not  per  Capita, 
according  to  thediftinft  Number  of  their  feveral  Perfons. 

7.  Likewife  in  this  Line  there  is  fome  Difference  between  a  Pnrchafe  and  Defcent ;  for  if  i 
Man  purchafes  Lands,  and  dies  without  Iflue,  it  fhall  never  go  to  the  half  Blobd  ;  but  'tis  other- 
wife  in  Cafe  of  a  Defcent  from  a  Common  Anceftor  ;  as  where  the  Father  had  iflue  a  Son  and 
Daughter  by  one  Venter,  and  a  Son  only  by  another  Venter,  then  the  Son  by  the  firft  Venter  pur- 
chafed  Lands,  and  died  without  Iflue,  it  fhall  defcend  to  his  Sifter ;  fo  if  Lands  had  defcended 
from  the  Father  to  his  eldeft  Son  by  the  Venter,  and  then  he  had  entered,  and  died  without  Iflue, 
it  fhould  defcend  in  like  Manner  to  his  Sifter;  but  if  he  had  furvived  his  Father,  and  died  before 
Entry,  in  fuch  Cafe  the  Son  by  the  fecond  Venter  fhould  fucceed,  and  not  the  Sifter  by  the  firft 
Venter,  becaufe  he  is  Heir  to  the  Father,  who  was  laft  a&ually  feifed. 
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Where  he  mall  not  be  diffeifed,  and  of 
other  Cafes  concerning  the  King.  (A) 

His  Prerogative  to  have  Debts  due  to 
hirn,  to  be  fir  ft  fatisfled.  (B) 

His  Prerogative  to  make  Constitutions 
for  the  Government  of  the  Clergy. 

(C) 
His   Prerogative  in   Point  of  Pleading, 

and  of  Petitions  to  him.  (D) 

His  Prerogative  in  Coining  Money.  (E) 


His  Prerogative  in  Wrecks    and   other 

Things.  (F) 
His  Prerogative  to  create  Dignities,  Bi- 

fhops,  dye.  (G) 
Of  Difcontinuances  and  Determinations 

by  the  Demife  of  the  King.  (H) 
His  Prerogative  to  prefent  by  Cejfion.  (I) 
Of  his  Grants  and  Difpenfations  by  non 

Obfiante.  (K) 


(A) 

fflfym  %z  ©all  not  be  DtffetfcD,  ana  otljer  Cafes  coneenttas  t^e  ftmg. 

See  The  Cafe  of  the  Company  of  Sadlers. 
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H  E  King  was  feifed  in  Fee  of  a  Manor  in  the  Right  of  his  Crown  ;  a  Stranger 
built  a  Shop  upon  a  void  Place  of  the  faid  Manor,  and  received  the  Rents,  with- 
out paying  any  Thing  to  the  King  ;  and  afterwards  the  Queen  granted  the  Manor 
to  the  Earl  of  Leice/ler,  who  never  entered  into  the  Shop,  nor  took  any  Rent  j 
and  afterwards  he  who  built  it  died  in  Pofledion,  and  the  fame  defcended  to  his  Heir  ;  but  ad- 
judged, that  this  Defcent  Was  no  Bar  to  the  Grantee,  becaufe  it  was  no  DifTeifin  to  the  King. 
M.cb.  10  Eliz,.  Dyer  266. 

2.  If  one  wrongfully  taketh  the  Rents  and  Profits  of  the  King's  Lands,  yet  they  cannot  be  faid 
to  be  detained  from  him,  for  he  may  charge  him  who  received  the  Rents  as  Bailiff,  becaufe  in 
the  Kii  g's  Cafe  the  Law  makah  a  Privity  to  charge  the  Party  in  Account.  10  Rep.  lop.  In 
Legat's  Cafe. 

J.  In  Kjeftment  of  Land.  Parcel  of  the  Manor  of  Winfarthing;  the  Parties  were  at  Iflue,  and 
the  fury  being  at  Bar.  and  ready  to  give  their  Verdict,  a  Writ  was  delivered  into  Court,  reciting 
the  Attainder  of  the  Duke  of  Norfck  for.  Treafon,  and  alfoon  Office  found,  that  the  faid  Duke 
was  feifed  of  the  faid  Manor,  made  a  Feoffment  thereof  to  the  Vie  of  himfelf  for  Life,  Remainder 
to  feveial  in  Tail,  Remainder  to  his  own  Right  Heirs;  and  another  Office  by  which  it  was  found, 
that  Philip  Earl  of  Arundell,  at  the  Time  of  the  Attainder,  was  feifed  of  the  Remainder,  to  him  and 
the  Heirs  Males  of  his  Body  at  that  Time ;  and  that  this  Ejectment  was  brought,  and  IlTue  joined, 
e^-r.  commanding  the  Judges  not  to  proceed  Regina  inconjult.i  •  it  was  infilled, that  the  Court  was 
not  to  delay  the  Trial,  bedaufe  this-W'as  in  a  perfonal   Action,  wherein  the  Qneen  could  receive 
no  Prejudice,  as  fhe  might,  if  it  had  been  in  a  Real  Action:  Sed  per  Curiam,   as  to  this  Matter 
theie  is  no  Difference  in  Reafon  between  a  Real  and  a  Perfonal  Action  ;  for  if  the  Queen  is  feifed 
in  Fee  upon  an  Attainder  of  Treafon,  and  makes  a  Leafe  for  Life,  and  a  Formedon  is  brought  a- 
gainft  the  Leffee,  the  Plaintiff  fhall  not  proceed,  becaufe  his  Remedy  is  by  Petition  ;  but  in  fuch 
Cafe,  if  the  Plaintiff  fhould  proceed  to  Trial  againft  the  Tenant  for  Life,  and  Evidence  fhould  be 
given  to  the  Jury,  which  concerns  the  Queen's  Title,  and  a  Verdict,  fhould  be  found  againft  the 
Tenant  for  Life  ;  this  might  be  very  prejudicial  to  the  Queen  in  another  Trial  between  her  and  the 
Party  upon  the  fame  Title,  tho'  the  Land  it  felf  fhall  not  be  recovered  againft  the  Queen  in  a 
Suit  againft  the  Tenant  for  Life;  in  the  principal  Cafe  the  Court  did  not  proceed  to  take  the  Ver- 
dift,  but  ftay'd  the  Trial.     I  And.  280.  Blojield  verfus  Havers. 

Bonds  for  Performance  of  Covenants,  tho'  fome  of  them  are  broken,  fhall  not  be  affigned  to 
the  Queen,  nor  any  Bonds  but  fuch  which  were  made  for  Payment  of  Money.  4  Leon.  9.  Sir  John 
Hawkins  verfus  Chapman. 

4.  One  Chillenden  was  decreed  to  pay  32  /.  to  a  new  Corporation  made  by  the  ProteElor,  for 
Propogation  of  the  Gofpel  in  Foreign  Parts,  (viz..)  in  New  England,  and  was  committed  for  not 
performing  the  Decree  ;  this  Corporation  had  Power  to  collect  Money,  and  feveral  Sums  being  col- 
lected, thofe  Perfons,  in  whofe  Hands  it  was,  moved  to  be  difcharged,  becaufe  the  Corporation  was 
now  diflolved,  and  that  they  did  not  know  to  whom  to  pay  the  Money,  and  by  the  General  Pai- 
don  all  Contempts  were  pardoned;  but  adjudged,  that  this  Colle&ion  being  for  a  Publick  Ufe,  the 
Money  belonged  to  the  King  ;  and  fo  it  was  ruled,  where  Money  was  collected  for  buying  in  Im- 
propriations.    Hardr.  19a.  CbilUnden'iCaCe. 
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5.  In  a  Special  Verdict  in  Ejectment,  the  Queftion  was,  whether  a  Judgment  in  an  Information 
of  Intrufion  for  the  King  binds  a  Stranger;  and  adjudged,  that  it  did,-  (or  per  Hale  Cb.  Baron* 
true  it  is,  that  if  the  King  be  in  Pofferfion  by  a  Title,  he  cannot  be  put  out;  but  the  Judgment 
for  him  in  an  Information  for  Intrufion  is  only  quod  commitamur  &  capiantur  pro  fine,  and  there- 
upon goes  an  Injunction  for  the  PolTeffion  ;  there  is  no  Judgment  quod  recuperet  fei/inam,  nor  doth 
an  Habere  facias  pojfeffionem  ifTue  ;  and  it  would  be  hard  to  bind  Perfons  in  PofTeffion  who  have  a 
*  Title,  and  were  no  Parties  to  the  Information.     Hardr.  460.  Friend  verfus  Duke  of  Richmond* 

(B) 

^i%  IZmoQatibz  to  Ijabt  2E>eb?s  Due  to  ijfm  to  be  fi'rtf  fatfcficB. 

I.  A  Man  was  taken  in  Execution  upon  a  Capias  Vtlagatum  at  the  Suit  of  a  Common  Perfori 
jt\.  for  3 1 2  /.  and  before  the  Day  of  the  Return  of  the  Writ,  there  c.ime  a  Prerogative 
Writ  out  of  the  Exchequer,  for  a  Debt  due  to  the  Queen;  and  upon  an  Habeas  Corpus  directed 
to  the  Sheriff  of  London,  he  was  brought  to  the  Exchequer-Bar,  and  not  denying  the  Debt  to 
the  Queen,  he  was  committed  to  the  Fleet  in  Execution  for  both  the  Debts ;  but  it  was  ordered, 
that  to  the  Queen  fhould  be  firft  fatisfied,  Pafcb.  3  Eliz.  Dyer  1  70,  107.  Lajjell's  Cafe.  See  4 
Leon.  3 2.  ihe  Queen  verfus  Painter. 

2.  For  the  better  LJnderftanding  the  following  Cafes,  it  may  be  r.eeelTary  to  know,  that  by 
the  Common  Law  the  King  hath  a  Prerogative  to  have  the  Body,  Lands  and  Goods  of  his  Debtor 
in  Execution,  and  thac  a  Common  Perion  could  not  have  the  Body  of  his  Debtor  in  Execution 
till  the  Statute  25  Ed.  3.  gave  him  that  Privilege,  as  may  be  feen  in  SirWra.  Herbert*  Cafe.  3 
Rep.  12. 

3.  And  by  the  Common  Law  the  King  might  grant  a  Protection  to  his  Debtor,  that  no  other  rer- 
fon  might  fue  him  before  the  King's  Debt  was  fatisfied  :  There  were  feveral  Sorts  of  Protections,  but 
that  with  a  claufula  no  I  urn  us  was  the  proper  Protection  for  the  Debtor,  (viz,.)  Et  quia  nohnnus 
folutionem  debitorum  nojhorum  cater  is  omnibus  prout  rat  tone  prerogative  noftra  totis  temporibus 
retroatlis  ujitata,  &c.  but  this  Part  of  the  Prerogative  being  a  Grievance  to  the  Subject  in  fome 
ill  Reigns,  it  was  taken  away  by  a  Statute  25  Ed.  3.  and  ever  fince  a  Common  Peifuti  may  fue 
his  Debtor,  and  recover  Judgment  againft  him,  tho'  he  is  indebted  to  the  King,  but  he  can- 
not  have  Execution,   unlefs  he  give   Security   to  pay   the  King's  Debt.     Godb.  290. 

4.  If  a  Common  Perfon  make  a  Leafe,  referving  Rent,  with  a  Claufe  of  Re-entry  for  Non- 
Payment;  in  fuch  Cafe  he  mult  demand  the  Rent,  if  he  will  take  any  Advantage  of  the  Con- 
dition ;  but  if  the  King  make  fuch  Leife,  it  doth  not  confift  with  the  Dignity  of  his  Perfon  td 
Demand  the  Rent ;  therefore  the  Ldlee  muft  do  the  firft  Act,  (viz..)  either  tender  or  p3y  the 
Rent  ;  but  this  is  a  Perfonal  Prerogative,  and  therefore  if  the  King  grant  over  the  Reverfion,  the 
Grantee  (hall  not  take  any  Advantage  of  the  Condition,  without  an  actual  Demand  of  the  Rent. 
4  Rep.  72.  Borough's  Cafe. 

5.  A  Debt  came  to  the  Queen  by  the  Attainder  of  the  Creditor;  and  afterwards  an  Extent  if- 
fued  againft  one  of  his  Tertenants  liable  to  the  Debt,  and  againft  him  alone,  tho'  there  were  fe- 
veral more  ;  adjudged,  that  this  Debt  is  not  within  the  Statute  33  H.  8.  fo  that  an  Extent  muft 
be  taken  out  againft  all  ;  for  tho'  an  Attainder  is  by  Judgment,  yet  it  cannot  be  properly  faid  a  Debt 
by  Judgment,  or  a  Debt  recovered  by  Judgment.  Mich.  31  Eliz.  2  Leon.  33.  Lord  Cromwell  s 
Cafe. 

6.  Scire  facias  in  the  Name  of  the  Queen,  brought  by  her  Patghtee,  to  fhe\v  Caufe  why  Exe- 
cution of  a  Debt  fhould  not  be  had,  which  came  to  her  by  the  Attainder  of  W.  R.  the  Defendant 
pleaded,  that  the  Queen  had  granted  over  this  Debt  by  the  Name  of  a  Debt  when  it  came  to  her 
by  Attainder,  together  with  all  Actions  and  Demands  for  the  fame;  upon  which  the  Plaintift  de- 
murred, and  the  Queftion  was,  whether  the  Grantee  might  fue  for  it  in  the  Name  of  the  Queen, 
without  fpecial  Words  in  the  Grant  to  give  him  that  Power ;  and  Precedents  were  fhewn,  that 
he  might  ;  but  in  this  Patent,  upon  Perufal  thereof,  the  Patentee  h?,d  exprefs  Words  to  fue  in  the 
Name  of  the  Queen.     Pafcb.  26  Eliz,.  Owen  2. 

7.  Adjudged,  that  a   Note  under  Hand,   and  without  a  Seal,   may  be   affined  to    the  King,      Or  a 

■    tho'  in  fuch   Cafe  before  the  Alignment,  the  Debtor  might  have  waged  his  Law  againft  theGre-  t°"h''£?i 
detor  ;  for  by  fuch  Notes  the  Certainty  of  the  Debt  appeareth,  and  where  a  *  Bond  is  affigned   nU  be  '' 
to  the  King,  the  Obligor  cannot  plead  Nil  debet,  becaufe  by  the  Alignment,  'tis  become  Matter  paid  firft, 
of  Record.     4  Leon.  9,  80.  1  Alld. 

8.  In  Debt  againft  the  Executrix  of  Sir  Tho.  Grcjliam,  (he  pleaded,  that  her  Husband  in   his  1S9" 
Life-Time,  and  on  fuch  a  Day  and  Year  became  indebted   to  the  Queen  in  a  Bond,  conditioned 

for  the  Payment  of  200  Marks,  when  thereunto  required,  which  is  not  yet  paid,  ulna  quod  {he 
had  not  AiTets  ;  and  upon  a  Demurrer  to  this  Plea,  the  Queftion  was,  whether  this  Bond  not  be- 
ing enrolled  in  any  Court,  fhall  be  good  at  Common  Law,  or  by  Virtue  of  the  Statute  33  H-  8. 
or  whether  it  being  a  Debt,  and  not  of  Record,  whether  the  Queen  fhall  have  the  Preference  to 
be  firft  paid  ;  and  upon  this  laft  Point  it  was  held,  that  fhe  fhall  be  paid  before  any  Subject.  1 
And.  Saoggs  verfus  Grejham. 

6X  9-  Ths 
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9.  The  Plaintiff  in  an  Adion  recovered  Damages,  and  before  Execution  he  affigned  Part  of  the 
Debt  to  the  Queen,  who  thereupon  brought  a  Scire  facias,  &c.  adjudged,  that  Part  of  the  Debt 
could  not  be  affigned  to  her.     Pafch.  26  Eliz,.  Owen  2.  The  Queen  verfus  Alien. 

10.  In  Trefpafs,  the  Cafe  was,  that  the  Qtieen  having  obtained  a  Judgment  againft  her  Debtor, 
a  Fieri  facias  iffued  out  of  the  Exchequer,  and  by  Virtue  thereof  the  Sheriff  took  the  Catt!e  of 
the  Plaintiff  in  Execution,  which  were  levant  and  couchant  upon  the  Lands  of  the  faid  Debtor, 
and  fold  them  to  fatisfy  the  Debt  due  to  the  Queen  ;  'tis  true,  It  was  adjudged  an  unlawful  Sale; 
and  the  Reafon  was,  becaufe  they  were  not  fold  as  the  Cattle  of  the  Debtor,  for  he  had  no  Pro- 
perty in  them  ;  but  the  Court  agreed,  that  they  might  have  been  dijirained  for  the  Queen's 
Debt  ;  and  in  fuch  Cafe,  if  the  Owner  had  brought  a  Replevin,  the  Queen  might  have  juUined 
the  Taking.     Mich.  38  £/«,.  Stafford  verfus  Batemati.     Cro.  Eliz,.  431. 

11.  'Tis  a  Rule  in  Law,  that  the  Executors  of  a  Common  Perfon  cannot  be  charged  in  an 
Action  of  Account;  but  'tis  otherwife  in  the  Cafe  of  the  King,  for  if  his  Steward  receiveth  the 
King's  Money,  and  converts  it  to  his  own  Ufe,  and  dies,  his  Executors  fhall  be  charged  in  fuch  an 
Action.     11  Rep.  89.  In  the  Earl  of  Devon/hire's  Cafe. 

12.  There  was  a  Judgment  againft  the  Defendant  for  500/.  who  afterwards  became  joint  Pur- 
chafer  with  W.  of  Lands  in  Fee,  and  both  of  them  joined  in  a  Conveyance  of  thofe  Lands  to  an- 
other ;  then  the  Plaintiff,  who  had  obtained  the  Judgment  for  500  /.  was  outlawed,  fo  that  the 
King  was  entitled  to  that  Money;  and  it  was  adjudged,  that  the  entire  Moiety  of  the  join*  pur- 
chafed  Lands  fhall  be  fub;ect  to  an  Execution  for  this  Debt  to  the  King,  and  not  a  Moiety  only 
of  the  Moiety  of  the  tirft  Purchafer.     2  Cro.  $  12..  "The  King  verfus  Death. 

12.  At  Common  Law,  the  King  might  grant  a  Protection  to  his  Debtor,  not  to  be  fued  be- 
fued  before  his  Debt  was  fatisfied  ;  the  Form  of  which  Protection  was  thus :  Et  quia  nohimus  Jo- 
int ionem  debitor  um  noftrorum  cateris  omnibus  front  ratione  prerogative  noftra  tot  is  temporibus 
retroaElis,  &c.  but  this  was  a  Grievance  which  was  remedied  by  the  Statute  25  Ed.  3.  cap.  19. 
and  now  a  Common  Perfon  may  proceed  to  Judgment,  but  he  cannot  take  out  Execution,  un- 
lefs  he  will  give  Security  to  pay  the  King's  Debt  firft;  for  if  he  fhould  take  out  Execution,  and 
levy  the  Money,  the  lame  may  be  feifed  on  to  fatisfy  the  King's  Debt.  See  2  Cro.  477.  Tr  avers 
verfus  Malins. 

14.  Sir  William  Fleetwood  became  indebted  to  the  King,  and  being  feifed  of  the  Manor  of  C. 
in  Middlefex,  he  conveyed  the  fame  to  Sir  Roger  Aflon  in  Fee,  who  conveyed  it  to  the  King, 
his  Heirs  and  Succeflors,  and  the  King  immediately  regranted  it  back  again  to  him  and  his  Heirs, 
rendring  ye.irly  34  .f.  for  all  Services  and  Demands  ;  afterwards  Sir  William  Fleetwood  became 
farther  indebted  to  the  King  ;  the  Question  was,  whether  the  Manor  was  extendable  and  liable 
to  any  of  the  faid  Debts  ;  and  adjudged,  that  it  was  not,  for  the  King  cannot  charge  the  Land 
againft  his  own  Conveyance,  altho'  the  Debt  be  of  fuch  a  Nature,  that  it  gives  a  Right  to  the 
Land  it  felf.     Pafch.   1  ?  Jac.  Sir  William  Fleetwood  and  Sir  Roger  Aflon. 

15.  The  Cognifee  of  a  Statute  of  1000  /.  fled  beyond  Sea,  and  afterwards,  but  before  any  Of- 
fice found,  he  returned  into  England,  and  releafed  the  Statute  ;  adjudged,  that  this  Releale  fhould 
not  bar  the  King,  becaufe  he  was  entitled  to  the  Statute  by  the  flight,  and  before  any  Office 
found  ;  and  having  granted  it  to  another,  the  Grant  is  good,  and  the  Grantee  fhall  fue  out  Pro- 
cefs  in  the  King's  Name  to  recover  the  Money.  2  Cro.  Hi.  The  King  \erfas  Sir  Richard  14  .d- 
man. 

16.  A  Man  was  in  Execution  at  the  Suit  of  the  King,  and  a  Common  Perfon  having  obtained 
Judgment  againft  him,  the  Debtor  was  brought  to  the  Bar  by  Habeas  Corpus,  and  the  Creditor  pray- 
ed, that  he  might  bj  in  Execution  for  both  Debts  ;  but  adjudged,  that  he  could  not,  for  by  the 
Statute  25  Ed.  3.  cap.  22.  a  Common  Perfon  fhall  not  have  Execution  againft  the  King's  Debtor, 
until  he  make  Agreement  for  the  King's  Debt  ;  but  becaufe  this  Debtor  had  not  a  Writ  of  I'ro- 
tection,  it  was  adjudged,  that  he  was  out  of  the  Statute,  and  that  he  fhould  be  in  Execution  as 
well  for  the  Party  as  for  the  King.     Cro.  Car.  283.  Steevenfons  Cafe. 

17.  The  Debtor  of  the  King  conveyed  his  Lands  to  B.  in  Fee,  who  reconveyed  the  fame  Lands 
to  the  King  in  Fee  ;  afterwards  the  King  regranted  thofe  Lands  to  the  faid  B.  in  Fee,  and  then  he 
became  farther  indebted  to  the  King;  adjudged,  that  thefe  Lands  were  not  liable  to  any  Debt  due 
to  the  King,  but  were  difcharged  in  Law,  becaufe  they  were  once  in  his  Poireffion.  Lea  50.  Sir 
John  Molm's  Cafe. 

18.  Two  Men  were  poffeiTed  of  a  Parcel  of  Trees  by  Virtue  of  a  Grant  to  them  by  the  Own- 
er of  the  Land;  and  afterwards  one  being  indebted  to  the  Queen,  granted  to  her  all  the  Trees  in 
Satisfaction  of  the  Debt;  and  upon  an  Information  brought  by  her  for  cutting  down  the  Trees, 
it  was  objected  againft  her,  that  where  fhe  hath  an  entire  Thing  by  Act  of  Law,  there  fhe  fhall 
have  the  Whole  by  her  Prerogative  ;  but  where  fhe  hath  Part  of  a  Chattel  by  the  Grant  of  a  Com- 
mon Perfon,  (as  in  this  Cafe)  there  fhe  fhall  not  have  the  Whole  by  her  Prerogative;  to  which 
Opinion  the  Court  inclined.     Cro.  Eliz,.  265.  The  Queen  verfus  Fair  dough. 

19.  Sir  Cbriflopher  Hatton  being  feifed  in  Fee  of  feveral  Lands,  &c.  covenanted  to  jland  feifed 
to  the  Ufe  of  his  Son  in  Tail,  with  Remainders  over,  with  a  Power  of  Revocation  during  his 
Life  ;  and  afterwards  he  became  indebted  to  the  Queen,  who  affigned  the  faid  Debt  to  Str  Ed-w. 
Coke,  and  the  Lands  were  extended  for  it  ;  adjudged,  that  any  Lands  either  in  Ufe,  or  upon 
Truft,  or  under  a  Power  of  Revocation,  fhall  be  liable  to  an  Extent  for  a  Debt  due  to  the  King. 
Coke  Sir  Ed-w.  Cafe.  Godb.  292. 

3  20.  Sir 
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;o.  Sir  John  Hjrrijon  acknowledged  two  Judgments  in  Debt  upon  Bond  to  Andrews,  and  he 
owed  Money  to  one  Feilder  upon  Bond,  dated  before  the  faid  Judgments,  which  Debt  Feilder 
afligned  to  the  King;  and  about  a  Year  afterwards  Andrews  fued  out  two  Elegits,  and  by  one  of 
them' he  extended  one  Moiety  of  Harrijons  Lands,  and  by  the  other  of  them  he  extended  the 
other  Moiety ;  then  Procefs  iffued  out  of  the  Exchequer  for  the  Debt  thus  affigned  to  the  King  ; 
The  Queftion  was,  whether  the  King's  Debt  (ball  be  preferred,  and  if  it  fhall,  then  whether  any 
of  the  Lands  extended  fhall  be  liable,  becaufe  the  V/hole  were  extended,  when  by  the  fecond  £- 
legit  he  ought  to  have  extended  only  a  Moiety  of  a  Moiety;  adjudged,  that  tho'  the  King  hath 
this  Prerogative  by  the  Common  Law,  to  have  his  Debt  firft  fatisfied,  yet  that  mult  be  where  'tis 
in  equal  Degree  with  the  Debt  of  his  Subject;  but  in  this  Cafe  'tis  not  in  equal  Degree;  befides, 
'tis  abiidged  by  the  Statute  33  H.  8.  cap.  39.  ;/£#.  35.  by  which  'tis  enacted,  that  the  King's  Debt 
fhall  be  preferred,  fo  as  there  is  no  Judgment,  &c.  which  Statute,  tho'  'tis  in  the  Affirmative, 
yet  it  implies  a  Negative;  for  thefe  Words  So  as,  &c.  make  a  Limitation  and  a  Condition  prece- 
dent; and  as  to  the  Extents,  they  are  both  well  executed,  becaufe  both  Judgments  were  in  the 
fame  Term.     Hardres  23.  'The  Attorney  General  verfus  Andrews.     See  Siringfellow's  Cafe. 

21.  Upon  a  Bill  in  the  Exchequer,  the  Cafe  was,  that  Sir  George  Binion  being  the  King's  Re- 
ceiver, and  the  Lord  St.  John  being  Debtor  to  him,  and  one  P  ember  ton  being  Debtor  to  the  Lord 
St.  John,  he  the  faid  Sir  George  Binion  affigned  his  Debt  to  the  King;  and  the  Queftion  upon  a 
Plea  to  this  Rill  was,  whether  the  Debt  due  from  Pemberton  to  the  Debtor  of  the  Aflignor  might 
be  feifed  to  fatisfy  the  King's  Debt ;  and  *  adjudged  that  it  might,  but  not  a  Debt  in  a  more  re-  *  Latch 
mote  Degree   than  what  is  owing   by  a   third   Debtor.     Hardres  403.  Attorney  General  verfus  II2, 
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Big  prerogative  to  roafte  Conffttutfons  foj  ttje  dEfofcernment  of  t^e 

ciegfip. 

1.  QEveral  Puritan  Minifters  were  deprived  by  the  High  Commiftioners,  for  refufing  to  conform  Moor 

O  themfelves  to  the  Ceremonies  appointed  by  the  Canons  of  King  James;  adjudged,  that  fuch  7)5-  SiC° 
Deprivation  was  lawful,  becaufe  the  King  hath  the  fupreme  Ecc!efiaftic3l  Power,  Which  he  had 
delegated  to  thofe  Commiffioners,  and  that  the  Statute  1  Eliz.  doth  not  confer  any  new  Power, 
but  explain  and  declare  the  Old;  and  that  the  King,  without  the  Parliament,  may,  by  his  Prero- 
gative, make  Conftitutions  for  the  Government  of  the  Clergy,  and  deprive  them  if  they  difobey. 
2  Cro.  37. 

(D) 

€>f  &te  pjeropttbc  in  point  of  pleaoins,  ana  of  petitions  to  iji'm. 

See  Quo  Warranto.  (C)  4. 

1.  TN  the  Cafe  of  a  common  Perfon,  if  the  Plaintiff  give  in  Evidence  any  Writing  or  Record, 
JL  &c.  upon  which  a  Queftion  in  Law  doth  arife,  and  the  Defendant  offereth  to  demur  in 
Law,  the  Plaintiff  muft  join  in  Demurrer,  or  waive  his  Evidence;  but  if  Evidence  is  given  for  the 
King,  and  the  Defendant  offereth  to  demur,  the  King  is  not  bound  to  join,  but  the  Court  may 
direct  the  Jury  to  find  the  Matter  fpecially;  and  if  he  demur,  he  may  afterwards,  by  his  Prero- 
gative, waive  the  Demurrer  and  take  Iffue  at  his  Pleafure.     5  Rep.  104.  Baker's  Cafe. 

2.  In  all  Originals  brought  by  a  Subject,  wherein  Pledges  de  profequendo  are  to  be  found,  the 
Writ  is  thus:  (f.  Rex  vie'  M.falutem,  Ji  A.  fecerit  te  fecurum,  &c.  tunc  fummoneas,  &c.  but  at 
the  King's  Suit  the  Writ  is,  Rex,  &c.  JSicecoznit' M.  falutem,  fummoneat  per  bono s  fammonitorest 
omitting  thefe  Words,  Si  Rex  fecerit  te  fe-curum,  becaufe  the  King  fhall  not  be  bound  to  profe- 
cute;  for  if  he  was,  then  he  might  be  amerced,  which  he  cannot  be,  neither  can  he  be  nonfuit- 
ed,  becaufe  he  is  always  prefent  in  Court.     1  Infl.  127. 

3.  The  Cafe  was,  one  Cox  died  feifed  in  Fee  of  a  Meffuage  which  he  held  of  the  Queen,  and 
without  Heir;  afterwards  the  Company  of  Sadlers  in  London,  pretending  a  Title,  exhibited  a  Bill 
in  the  Exchequer,  fuggefting,  that  they  were  feifed  in  Fee  till  diffeifed  by  the  faid  Cox,  who  being 
feifed  by  Difleifin,  died  fo  feifed  without  Heir;  and  fo  prayed  an  Amoveau  manm;  the  Cafe  was 
argued  before  the  Lord  Chancellor,  whether  the  Plaintiffs  ought  to  fue  by  Petition,  or  by  a  Mon- 
Jlr.ins  de  droit;  and  the  Attorney  General  infifted,  that  it  ought  to  be  by  Petition,  becaufe  when 

the  Tenant  of  the  Queen  dies  without  Heir,  the  Freehold  is  immediately  vefted  in  her  without 
Office  found,  and  therefore  no  Man  fhall  enter  by  Virtue  of  any  former  Right,  unlefs  by  Petition 
he  prove  his  Right;  but  adjudged,  that  the  proper  Remedy  is  by  Monfirans  de  droit,  and  that 
by  Virtue  of  Statute  36  Ed.  3.  which  fee  1  And.  180. 

4.  One  who  held  Lands  of  the  Queen  was  outlawed  in  Ireland  for  Murder ;  the  Queen  feifed 
the  Lands  and  granted  them  to  T!  S.  afterwards,  upon  a  Writ  of  Error  brought,  the  Outlary  was 
revsrfed,  and  the  Party  reftored;  but  the  Queftion  was,  whether  he  might  enter,  or  fhculd  fue  by 
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Petition  to  the  Queen  ;  and  adjudged,  that  he  might  enter  upon  the  Grantee,  becaufe  after  the 
Reverfal,  &c.  there  was  no  Record  of  the  Attainder  to  enforce  the  Petition,  for  'tis  altogether  de- 
feated.    1  And.  18S. 

5.  A  Writ  of  Error  was  brought  to  reverfe  a  Fine  levied  to  the  Queen  of  Lands,  which  he 
gave  afterwards  to  Bowes  the  Treafurer  of  Berwick,  and  Infancy  was  affigned  for  Error,-  the  De- 
fendant in  Error  pleaded  in  Bar  the  Statute  18  Eliz.  by  which  all  Grants  made  to  the  Queen 
were  confirmed  ;  and  upon  Demurrer  it  was  adjudged,  that  the  Statute  never  intended  to  make 
the  Grants  good  of  fuch  Perfons  who  were  difabled  by  the  Common  Law  to  grant,  as  Infants, 
&c.  but  only  of  thofe  who  were  prohibited  by  former  Statutes  to  make  Grants,  fuch  as  Deans 
and  Chapters,  Bifhops,  Tenants  in  Tail ;  but  yet  the  Defendant  had  Judgment,  becaufe  the  Plain- 
tiff ought  to  have  petitioned  the  Queen  for  a  Writ  of  Error,  which  he  had  not  done,  and  therefore 
the  Writ  of  Error  doth  not  lie.     Moor  338.  Ifabel  Mordant's  Cafe. 

6.  In  a  Quo  Warranto  againft  the  Defendant,  for  Ufurping  feveral  Liberties,  he  pleaded  a 
Special  Plea,  and  the  King  replied,  and  the  Defendant  rejoined  j  and  in  another  Term  the  Attor- 
ney Genera!  altered  the  Replication,  and  tendered  a  newlftue;  and- it  was  moved,  that  fince  the 
King  had  altered  his  Replication,  that  the  Defendant  might  change  his  Plea,  it  being  all  in  Paper: 
Sed  per  Curiam,  the  King  may  alter  his  Replication  jure  Prarogativa ;  and  tho' 'tis-in  Paper,  yet 
bein<?  of  another  Term,  the  Defendant  cannot  alter  his  Plea  without  Leave  of  the  Attorney  Gene- 
ral.    2  Ro.'l.  Rep.' 41.  The  King  verfus  GLmmon. 

7.  S  i.fa.  fetting  forth,  that  Sir  Geo.  Bitnon,  the  King's  Receiver,  was  indebted  to  him  in  fe- 
veral Sums,  &c.  by  Reafon  of  his  Office,  and  that  R.  L.  was  indebted  to  the  laid  Brnion  in  400/. 
by  Bond,  which  he  aligned  to  the  King  towards  Satisfaction  of  the  Debt ;  that  R.  L.  died,  and 
upon  a  Scire  facias  againft  his  Heir,  &c.  and  Tertenants  at  the  Time  of  the  Affignment,  the  She- 
riff returned,  the  Defendant  MeUer  warned,  and  that  he  was  Tenant  of  a  Meiluage  and  of  forty 
Acres  of  Land  in  Silby,  of  which  the  faid  R.  L.  was  feifed  in  Fee  at  the  Time  of  the  Affignment  j 
and  becaufe  they  were  not  feifed  into  the  King's  Hands,  the  Sheriff  was  commanded  by  this  Writ 
of  Sci.fa.  to  do  it,  and  to  make  Inquifition,  &c.  and  Return  the  Value ;  and  thereupon  he  did 
feife  the  Lands,  &c.  and  return  the  Value,  &c.  To  this  Set.  fa.  the  Defendant  pleaded,  that 
E.  K.  was  feifed  in  Fee  long  lince  of  thofe  Lands ;  and  by  Indenture,  crc.  demifed  the  fame  to 
Sir  John  Ifham  for  1000  Tears,  by  Virtue  whereof  he  entered  and  was  poAcHed;  that  afterwards 
the  faid  E.  K.  by  Bargain  and  Sale  enrolled,  conveyed  the  fame,  for  a  valuable  Confideration  in 
Money  to  the  faid  R.  L.  and  his  Heirs,  who  afterwards  releafed  all  his  Right,  Title  and  Demand 
to  the  faid  SiV  John  Ijham,  and  his  Heirs,  who  died  j  and  that  Sir  fujtmian  Jjbam,  as  Son  and 
Heir,  entered,  and  was  polTeiied,  whoj'e  EJiate  the  Defendant  hath  j  and  traverfed  the  Seifin. 
of  R.  L.  at  the  Time  of  the  Affignment  of  the  Bond,  or  at  any  Time  fince:  To  this  Plea  the  At- 
torney General  demurred  ;  the  Queftion  was,  whether  the  Defendant  could  derive  to  himfelf  a 
Title  by  a  Que  Eftate  in  Pleading  againft  the  King  ;  it  was  infifted,  that  he  could  not,  but  that  he 

*  Dyer     ought  to  let  forth  his  whole  *  Title  in  particular,  becaufe  'tis  the  Prerogative  of  the  King  to  tra- 

a3s-  verfe  which  Part  of  it   he  will,  or  he  may  maintain  his  own  Title  ;    and  if  the  Law  fhould  be  o- 

therwife,  this  Inconvenience  would  enfue,  (viz,.)  no  fubject  would  fet  forth  more  of  his  Title 
than  he  needs  mull,  and  then  the  Prerogative  of  Traverfing  any  Part  of  it  would  be  of  little  or  no 
Advantage;  for  by  this  Means  all  Pleading  would  be  reduced  into  this  concife  Form,  (viz..)  that  B. 
was  feifed  in  Fee,  and  made  a  Feoffment  to  D.  uhofe  EJiate  E.  hath  ;  'tis  true,  this  is  good 
in  the  Cafe  of  a  Subject,  but  not  againll  the  King,  becaufe  he  would  lofe  his  Prerogative  of  Tra- 
verfing any  Part  of  the  Title,  and  be  in  the  fame  Cafe  with  the  Subject;  for  he  muft,  like  the  Sub- 
ject, traverfe  either  the  Feoffment  or  the  Qtie  EJiate,  becaufe  there  is  nothing  elfe  to  traverfe;  but 
the  Law  hath  given  the  King  this  Prerogative  to  a  better  Purpofe,  (viz-.)  That  where  the  Subject 
claims  a  Title  fo,  that  a  Qjte  EJiate  may  be  pleaded  to  fuch  Title  by  the  Defendant,  efpecially  when 
that  very  Title  is  bound  by  fome  Special  Matter  before  alledged  in  the  Plea,  as  it  was  here  by  the 
Leafe  and  Releafe  ;  befides,  this  Plea  Is  not  for  the  Recovering,  but  for  the  Difcharging  the  Lands- 

*Co.Ent.  of  a  Claim  made  on  them,    and  fo  is  *  Courtney's  Cafe  in  Point.     Hardr.tfi.  Attorney  General 

66-j.  verfus  Meller. 

8.  On  a  Bill  in  the  Exchequer  to  redeem  a  Mortgage,  the  Cafe  was,  The  Plaintiff  borrowed 
3000/.  of  one  Ludlow,  and  for  fecuring  the  Repayment  thereof,  he  mortgaged  his  Lands  to  the 
faid  Ludlow  in  Fee  ;  Provifo  to  be  void  upon  Payment  of  the  Principal  and  Intereft  on  fuch  a  Day  ,- 
the  Money  was  not  paid,  fo  that  the  Mortgage  became  forfeited;  then  Ludlow  devifed  all  his 
Goods,  Money,  Debts  and  perfonal  Eftate  to  his  Executor,  and  died,  leaving  IlTue  Edmund  Lud- 
low, his  Son  and  Heir,  who  was  afterwards  attainted  of  'Treafon,  and  the  King  feifed  his  Lands ; 
but  the  Mortgagor  having  entered  into  a  Statute  to  perform  the  Covenants  in  the  Mortgage,  the 
Exerutor  fued  out  an  Extent,  and  thereupon  the  Mortgagor  exhibits  his  Bill  againft  the  King  and 
the  Executor,  to  redeem  againft  the  King,  in  fuch  Cafe  he  ought  to  fet  it  forth  more  full,  direct  and 
certain,  than  when  he  claims  it  againft  another  Subject:  But  adjudged,  that  a  Qite  EJiate  may  be 
pleaded  of  any  Eftate  of  Freehold,  even  of  an  Eftate  for  Life,  with  an  Averment,  that  it  is  for  the 
Life  of  him  from  whom  'tis  claimed;  it  may  likewife  be  pleaded  by  a  Plaintiff  who  is  a  Stranger  to 
the  EJiate,  as  where  the  Leflor  brings  an  Action  of  Debt  for  Rent  arrear  againft  a  third  or  fourth 
AJJignee  of  a  LefJee  for  Years,  he  may  declare  upon  the  Leafe  made  to  the  Affignee,  Qtie  Eftate 
the  Defendant  hath,  becaufe  he  cannot  know  by  what  mefne  Affignments  or  Conveyances  the  De- 
fendant came  by  it,  not  being  privy  to  them :  Now,  in  the  principal  Cafe,  the  Qtie  EJiate  is  but 
i  a  Con- 
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a  Conveyance  to  the  Fieehold;    and  he  who  hath  a  Freehold,  tho'  it  be  by  DifTeifin,  may  plead 
it ;  befides,  it  may  be  impoffible  for  the  Defendant  to  fee  forth  all  the  mefne  Conveyances,  for  they 
may  be  loft  or  detained  fom  him,  and  the  King  can  be  at  no  Inconvenience,  becaufe  his  Title  is 
traverfed,  and  fo  an  lilue  tendered  ;  befides  fuch  Strictnefs  is  required  in   Pleading  where  a  Debt  is 
ajpgned   to  the  King,  as  if  it  had  been  an  original  Debt  due  to  him-    becaufe,  if  it  fhould,   that 
would  be  to  make  his  Prerogative  fubfervient  to  the  Intereft  of  a  Subject:  The  King's  Title  here 
being  only,  that  fuch  a  Peifon  was  feifed,  and   became  indebted  to  his  Debtor  upon  Payment  of 
the  Principal  and  Intereft ;  and  the  Attorney  General  demurred;  fo  that  the  QuelHon  was,  whe- 
ther the  Plaintiff  could  have  any  Relief  of  Redemption  againft  the  King;   it   was  infifted  that   he 
could  not,  becaufe  a  Mortgage  is  in  Nature  of  a  Trufi  between  the  Mortgagor  and  Mortgagee ;  and 
as  the  King  cannot  be  feifed  of  an  Ufe  or  a  Truft,  fo  as  the  Party  may  have  any  Remedy  againft 
him  for  it ;  fo  there  can  be  no  Remedy  againft  him  to  redeem  an  Eftate  mortgaged,    becaufe  he 
cannot  be  compelled  to  execute  any  Conveyance  for  that  Purpofe :    But  Hale  Ch.  Baron  held    that 
a  Mortgage  is  not  meerly  3  Truft  between  the  Parties;  for  the  Right  of  Redemption  is  an  equitable 
Right  inherent  in  the  Land,  and  bir.ds  all  Perfons  who  come  in  the  Poft ;  whereas  a  Truft  is  crea- 
ted by  the  Contraft  and  Agreement  of  the  Parties,  and  all  are  bound  by  it  who  come  in  Privity  of 
Eftate,  but  not  thofe  who  come  in  the  Pvji ;  as  Tenant  in  Dower  is  bound  by  it,  becaufe  file  is 
in  the  Per,  but  Tenant  by  the  Curtefy  is  not,  becaufe  he  is  in  by  the  Poft ;    befides,  a  Power  of 
Redemption  is  of  fuch  Confideration  in  the  Eye  of  the  Law,  that  'tis  affignable,  or  may  be  devifed 
to  another;  befides,  the  King  is  the  Fountain  of  Juftice  and  Equity,  and  cannot  be  prefumed  to 
be  defective  in  either;  but  it  would  derogate  from  his  Honour  to  imagine,  that  what  is  Equity  a- 
gainft  a  common  Perfon  fbould  not  be  Equity  againft  him ;  for  which  Reafons  it  was  held,  that 
the  Mortgagor  might  redeem  ;  but  then  the  Queftion  was,  who  fliould  have  the  Money,  either 
the  King,  or  the  Heir  or  Executor;    and  the  Chief  Baron  held,  that  in  this  Cafe  the  Executor 
would  be  relieved  againft  the  Heir,  becaufe  in  common  Eftimation  the  Money  on  a  Mortgage,  tho' 
in  Fee,  and  forfeited,  is  but  a  perfonal  Eftate;  and  if  fo,  then  the  Statute  33  H.  8.  cap.  39.  muft 
be  confidered,  which  gives  Relief  in  Equity  againft  the  King;  for  he  cannot  in  Equity  be  removed 
by  an  Amoveai  manum,  as  he  may  at  Law,  therefore  it  muft  be  confidered,  whether  the  Plaintiff 
fhould  prefer  his  Petition  of  Grace  and  Favour.     Hardres  465.  Pawlett  verfus  Attorney  General. 

9.  In  an  Action  brought  by  him  againft  the  Defendant,  for  imbeziling  the  King's  Goods,  which  Sid.  412. 
was  laid  in  London;  the  Court,  upon  a  Motion,  may  charge  the  County;  fo  he  may  waive  a  De- 
murrer and  join  Iffue.     1  Vent.  17.  The  King  verfus  Webb. 

(E) 

!pi0  f^crogatttoe  in  coming  ^oncp. 

1.  A  Certain  Standard  of  Money  is  necefTary  in  every  Government,  becaufe  there  cannot  be 
±\_  any  Equality  in  Contracts  without  it,  and  therefore  Money  is  defined  thus,  (viz*)  Mo- 
neta  eft  jujlum  medium  &  menjura  rerum  commutabilium,  and  'tis  the  King's  Prerogative  to  coin 
it,  and  no  other  can  do  it  without  his  Licenfe ;  if  he  doth,  he  is  guilty  of  High  Treafon;  and  by 
his  Proclamation  he  may  make  any  Money  current,  and  he  may  change  his  Money  in  Subftance, 
or  abafe  the  Value  of  it,  without  the  Parliament;  all  which  was  adjudged  in  the  Cafe  of  mix'd 
■Money,  in  Davis's  Reports  3.  in  the  43d  Year  of  Qiteen  Elizabeth,  who  coined  mix'd  Monies  in 
London,  and  fent  it  over  into  Ireland,  with  a  Proclamation,  that  it  fliould  be  current  there,  and 
no  other  Money.     5  Rep.  114.  Wade's  Cafe-  S.  P.    Hill.  7  Ed.  6.  Dyer  82.  S.  P. 

(F) 

lpt$  $?erogatifec  in  Wrecks,  &c.  ana  ot^cr  Chattel*. 

1.  ^pHE  Common  Law  gives  to  the  King  all  fuch  Things  which  are  nullius  in  Bonis,  as 
X.  Wrecks,  (i.e.)  when  Goods  by  Shipwreck  are  call:  on  the  Land,  Flotfam,  (i.  e.)  when  a 
Ship  perifheth  in  a  Tempeft,  or  otherwife,  and  the  Goods  float  on  the  Sea,  Jetfam,  (i.  e.)  when 
the  Ship  is  in  Danger  of  Perifhing,  and  the  Mariners  throw  the  Goods  into  the  Sea  to  make  the 
Ship  lighter,  and  yet  fhe  perifheth  ;  Ligan,  (i.  e.)  when  the  Goods  fo  caft  out  would  fink  to  the 
Bottom,  unlefs  the  Seamen  tie  them  to  a  Buoy  or  Cork,  to  the  Intent  they  may  find  them,  all 
thefe  Goods  belong  to  the  King  jure  Prarogativa,  and  fo  do  all  other  Goods  and  Chattels, 
wherein  no  Perfon  can  claim  any  Property.     5  Rep.  106.  in  Sir  Henry  Conftabk's  Cafe. 


(G)  Of 
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(G) 

£>£  ty$  ^?crogatit»e  to  create  dignities,  26t'0)ops,  &c. 

1.  HpHE  King  may  create  a  Name   of  Dignity  which  was  not  before,  as  a  Dignity  by  the 

Name  of  a  Baronet ;    and    that  if  he  doth   not   create    him  of  fome  Place,    he  cannot 

have  an  Eftate-tail,   but  a  Fee  conditional,  which  fhall  be  forfeited  by  committing  Felony.     12 

Rep.  84. 
*Cro.  1.  Kin"  Ed.  6.  by  Letters  Patents  direded  to  the  Lord  Deputy  of  Ireland,  and  to  the  Chancellor 

554-  '  and  his  Counfel  there,  certified  his  Pleafure,  that  he  had  appointed  John  Bale  to  be  Bijhop  of  Of- 
-Roll.  j  ancj  therefore  commanded  them  to  take  fuch  Order  for  making  him  a  Bifhop,  as  by  the 
Rep.  101,  La^s  of  that  King(jom  were  required :  The  Lord  Deputy  was  removed  before  any  Thing  done 
I5°"  '  '  and  a  new  one  appointed;  and  the  Lord  Chancellor  and  Counfel,  by  a  Commiffion  directed  to  the 
Archbifhop  of  Dublin,  and  others,  commanded,  that  they  ihould  forthwith  confecrate  the  faid 
Bah,  which  was  accordingly  done,  without  any  Conge  d'EJlier  or  previous  Election  ;  and  he  was 
afterwards  inftalled,  and  the  Temporalties  were  reftored  to  him;  and  all  other  Ceremonies,  except 
the  Con»e  de  E flier  were  obferved  ;  upon  the  Death  of  that  King  Bijhop  Bale  fled  beyond  Sea, 
and  Ou%n  Mary  made  one  Tenneroy  Bijhop  of  OJJory  by  Conge  de  E/lier,  and  all  other  requifite  Ce- 
remonies, and  he  continued  Bifhop  all  the  Reign  of  Queen  Mary  ;  after  her  Death  Bale  returned 
and  lived  three  Years,  and  then  Tertneroy  made  a  Leafe  of  Lands  which  he  held  in  Right  of  his 
Bifhoprick ;  and  one  Wheeler  was  created  Bifhop,  and  brought  his  A&ion  in  B.  R.  in  Ireland  to 
avoid  this  Leafe,  and  had  Judgment  there;  upon  which  Teimerufs  Leflee  brought  a  Writ  of  Error, 
and  that  judgment  was  affirmed ;  the  chief  Queflion  was,  whether  Bale  was  lawfully  a  Bifhop 
without  the  Conge  de  Eflier,  for  if  he  was,  then  Tenneroy  could  not  be  Bifllop  whilft  Bale  lived ; 
and  adjudged,  that  the  King  might  make  a  Bifhop  without  the  Election  of  the  Dean  and  Chapter, 
and  that  he  had  a  Prerogative  fo  to  do,  for  that  the  Kings  of  England  always  difpofed  of  Bifhop- 
ricks  as  fupreme  Founders  and  Patrons  thereof.     Palm.  22.  The  Bijhop  of  Ojfor/s  Cafe, 

(H) 

fl>f  ©tf  continuances  an*  ^etennt  nations  by  tfce  JDtmitc  of  tlje  fting. 

»Y  the  Statute  1  Ed.  6.  cap.  7.  of  Difcontinuance  of  Procefs  upon  the  Demife  of  the  King, 
_J  it  was  adjudged,  that  where  a  judicial  Writ,  or  any  other  Procefs  in  a  Court  of  Record  is 
awarded  in  the  Reign  of  the  PredecefTor,  the  fame  may  be  executed  in  the  Reign  of  the  Succef- 
for  ;  but  in  Courts  which  are  not  Courts  of  Record,  as  the  County-Court,  or  the  like,  it  remain- 
eth  as  it  was  at  Common  Law ;  for  the  Words  of  the  Statute  are  in  any  of  the  King's  Courts,  or 
any  other  Courts  of  Record.  7  Rep.  30.  In  the  Cafe  of  Difcontinuance  of  Procefs  by  the  Death 
of  the  Queen. 

2.  In  Account,  the  firft  Judgment  was  quod  computet,  and  a  Capiat  ad  computandum  was  award- 
ed againft  him  ;  then  the  Defendant  came  in  by  Cepi  Corpus,  and  Auditors  were  affigned  ;  then  he 
pleaded  Payment  by  the  Command  of  the  Plaintiff,  who  traverfed  the  Command,  and  thereupon 
they  were  at  Iffue,  and  then  the  Defendant  was  bailed;  and  the  King  died  after  IiTue  joined; 
adjudged,  that  by  the  Demife  of  the  King  the  Bail  were  difcharged,  and  the  IlTue  was  difconti- 
nued.    1 1  Rep.  38.  In  Meftalfs  Cafe. 

3.  The  Judges  being  afTembled  toconfider  the  Statute  1  Ed.  6.  refolved,  that  the  SuccefTor  of 
every  King  began  his  Reign  on  the  very  Day  that  the  former  King  died,  and  that  all  the  Patents 
of  the  Judges,  Sheriffs,  Commiffions  of  Oyer  and  Terminer,  Gaol-Delivery,  of  the  Peace,  and  of 
the  King's  Attorney  General,  are  determined  by  the  Death  of  that  King  in  whofe  Name  they 
were  granted. 

That  all  original  Writs  not  returned  are  abated  by  the  Death  of  the  King,  and  cannot  be  re- 
turned in  the  Reign  of  the  SuccefTor;  that  all  Executions  and  judicial  Procefs  founded  upon  Ori- 
ginals, commenced  in  the  Reign  of  the  dead  King,  and  profecuted  afterwards,  fhall  be  profecuted 
in  the  Name  of  the  SuccefTor.     1  And.  44. 

4.  When  a  Prohibition  lffueth  out  of  the  King's  Bench,  if  there  is  no  other  Procefs  depending 
there,  'tis  difcontinued  by  the  Demife  of  the  King  ;  but  if  an  Attachment  iflueth  from  thence,  and 
is  returned,  or  if  the  Party  appeareth  and  puts  in  Bail,  then  'tis  become  the  Suit  of  the  Plaintiff, 
and  not  difcontinued  by  the  Demife  of  the  King      Latch  1 14.  IVatkyns's  Cafe. 

5.  In  Trefpafs  for  Taking  his  Cattle  15  March,  1  Car.  the  Defendant  avowed  by  Authority 
and  Warrant  from  the  Commiflioners  of  Sewers  in  the  Time  of  King  James;  adjudged,  that  the 
Avowry  was  not  good,  becaufe  their  Commiffion  determined  by  the  Death  of  that  King.  Mich. 
2  Car.  Than  by  verlus  March.     See  Bendl.  193. 

6.  King  Charles  granted  for  himfelf  and  his  Heirs,  that  TV.  R.  and  his  Affigns  ffiould  fell  Wine  in 
fuch  a  "V'  ill ;  the  Qiieftion  was,  whether  this  Licenfe  detei  mined  by  the  Death  of  the  King,  it  be- 
ing granted  to  IV.  R.  for  Life;  and  adjudged,  that  it  was  not,  becaufe  JV.R.  had  not  only  a  bar* 

1  Authority, 
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Authority,  but  it  was  coupled  with  an  Intereft,  for  he  had  Profit  by  felling  Wine  •  that  at  Com- 
mon Law  any  Perfon  might  fell  Wine,  but  this  was  reftrained  by  the  Statute  *  5  Ed.  6.  'tis  true,  See(K) 
chis  is  a  Penal  Law,  but  the  King  may  difpenfe  with  it,  tho'  he  cannot  difpenfe  with  Penal  Laws  pi.  4. 
in  general ;  befides,  by  this  Statute  the  King  hath  an  Inheritance  fixed  in  the  Crown,  and  there- 
fore his  Grant  is  good  after  his  Demife;  'tis  true,  there  was  a  Doubt  in  1  Mar.  Dyer  92.  a.  but 
that  was,  the  Crown  was  entailed,  and  fo  probably  the  Grant  might  not  be  good  aoainft  the  Succef- 
for;  fo  in  10  Eliz.  Dyer  270.8.  there  was  another  Doubt,  becaufe  there  was  no  Eftate  expreffed 
in  the  Grant  j  but  there  were  no  fuch  Caufes  in  the  principal  Cafe.     Sid.  6.  Toting  verfus  Wright. 

(I) 

$>i  Ins  $jcrogatit>c  to  vtttent  by  CefTion. 

I.  T 7STHEN  the  King  makes  a  Parfon  a  Bifhop,    his  Benefice  is  void  by  Ceffion,   and  the   King 
y  V      by  his  Prerogative   may  prefent  to  it ;  the  Cafes  concerning  this  Matter,  are  as  tof! 
low. 

2.  Qjtare  Impedit,  fuppofing  that  his  Anceftor  was  feifed  of  the  Advowfon  in  Fee,  and  pre- 
fented,  and  afterwards  granted  the  next  Avoidance  to  W.  R.  that  the  Church  became  void,  and 
that  W.  R-  prefented  H.  M.  and  that  the  Church  became  void  again  by  the  Death  of  the  faid  H. 
M-  fo  it  belonged  to  him  to  prefent ;  the  Defendant  pleaded,  that  H.  M.  was  created  a  Bifhop  of 
Ireland,  fo  that  it  appertained  to  the  Queen  to  prefent,  who  accordingly  prefented  the  Defendant ; 
upon  Demurrer  to  this  Plea,  it  was  adjudged  ill,  becaufe  the  Defendant  did  not  traverfe  the  A- 
voidance  of  Death;  it  was  admitted,  that  the  creating  the  Incumbent  a  Bifhop  in  Ireland  mr.de 
an  Avoidance,  and  that  the  Queen  in  fuch  Cafe  had  a  Prerogative  to  prefent  ;  but  if  fhe 
doth  not  take  the  Benefit  of  that  Avoidance,  but  fuffers  another  to  prefent,  and  the  Prefentee  dies 
Incumbent ;  in  fuch  Cafe  fhe  lofes  her  Prerogative,  and  fhall  not  prefent  to  the  fecond  Avoidance. 
Mich.  42  Eliz.  Cro.  Eliz.  790.  Bajfett  verfus  Gee. 

3.  An  Incumbent  of  a  Church  was  created  Bifhop  of  St.  Afapb,    the  Queen  prefented  to  that  Moor 
Church,  and  the  Patron  brought  a  Qjiare  impedit  ;  the  Queflion  was,  whether  the  Queen  or  he  399- 
had  a  Right  to  prefent ;  it  was  infilled  for  the  Patron,   that  the  Queen  hath  not  a  Prerogative  in 

this  Cafe  to  prefent,  and  that  it  was  fo  exprefly  adjudged,  6  Eliz.  Dyer  228.  which  is  an  Autho- 
rity in  Point  ;  to  which  it  was  anfwered,  that  in  that  Cafe  the  Plaintiff  did  not  demur  upon  the 
Queen's  Prerogative,  but  took  Iffue,  that  the  Church  was  void  by  Refignation  before  the  Incum- 
bent was  made  a  Bifhop;  'tis  true,  there  are  not  many  Cafes  where  this  Prerogative  ha?h  been  ad- 
judged in  the  Queen  ;  but  the  Law  vefts  her  with  feveral  Prerogatives,  for  which  a  Reafon  can- 
not be  given,  as  to  have  Tithes  of  extraparochial  Lands,  to  have  primer  Seifin  of  all  Lands,  as 
well  as  of  thofe  which  were  held  of  her  m  Capite  ;  to  have  the  Temporaities  of  ail  Bifhops  du- 
ring the  Vacancy  ;  but  yet  there  may  be  feveral  Reafons  for  this  Prerogative  to  prefent  by  Ccf- 
fion  ;  firft,  becaufe  the  Queen  hath  advanced  the  Incumbent  to  a  greater  Dignity  in  the  Church, 
and  by  his  Advancement  fhe  hath  parted  with  the  Temporaities,  which  were  in  her  before  ;  be- 
fides, file  is  the  Caufe  of  this  Avoidance,  and  the  Patron  can  have  no  Prejudice,  for  his  Prefen- 
tee is  ftill  living;  and  'tis  ufual  for  the  Crown  in  creating  a  Bifhop,  to  grant  that  he  may  hold 
his  Benefice  in  Commendum  for  a  certain  Time,  which  could  not  be  done,  if  the  Right  of  Pre- 
fentation  was  not  in  the  Crown;  the  Cafe  was  not  refolved.  Mich.  39.  Eliz.  Cro.  Eliz.  527. 
Wentworth  verfus  Wright.  Moor  399.  S.  C.  by  the  Name  of  Wright's  Cafe.  Adjudged,  that 
the  Queen  fhall  have  the  Prefencation. 

4.  Quote  Impedit  to  prefent  to  the  Vicarage  of  St.  Martin  in  the  Fields,  in  which  the  Plain-  4.  Mod. 
tiff  declared,  that  H.  Bij/jop  of  London  was  feifed  in  Fee  of  the  Advowfon  in  Grofs,  and  collated  -00-  S-C 
T.  Lamplugb,  who  was  made  Bifhop  of  Excefier,  by  Reafon   whereof  it    belonged  to  the  King  to  ^a'  AdJ' 
prefent,  who  prefented  W.  Loyd,  and  he  was  afterwards  made  Bifhop  of  St.  Afapb;  and  then  the  l6*'  S"  C' 
King  prefented  Dr.  Tennifon,  who  was  made  Bijhop  of  Lincoln,  and  fo  it  belonged  to  the  King  to 
preient  by  his  Prerogative  ;  and  that  the  Defendants   difturbed  him,  &c.  The  Bifhop  of  London 
demurred,  and  the  other  Defendant  Dr.  Lancafier,  pleaded  in  Bar,  and  confeffed  the  Seifin,  &c. 

and  Collation  of  Lamplugb,  and  all  the  Prefentations  alledged  in  the  Declaration  ;  and  then  pleads 
the  Statute  25  H.  8.  of  Difpenfations,  and  that  Dr.  Tennifon  was  elected  Bifhop  of  Lincoln  on 
the  zotb  of  December  1693,  ar,d  tnac  two  ^ays  afterwards  the  Archbifhop  of  Canterbury  granted 
him  a  Difpenfation  to  hold  St.  Martin  s  in  Commendum  till  the  firfl  of  July,  then  next  follow- 
ing, (which  is  more  than  fix  Months)  that  this  Difpenfation  was  confirmed  by  the  King  on  the 
23  Decemb.  and  that  Dr.  Tennifon  was  confecrated  on  the  25th  of  Decemb.  and  averred,  that  this 
Difpenfation  was  not  contrary  to  the  Word  of  God,  &c.  and  that  Dr.  Tennifon  held  the  Vica- 
rage till  the  faid  firft  Day  of  July  ;  that  the  Difpenfation  was  then  void,  whereupon  the  BifhoD 
of  London  collated  Dr.  Laucajler  ;  and  a  Demurrer  by  the  Attorney  General  to  this  Plea,  the 
Points  argued  were,  whether  the  King  had  a  Prerogative  to  prefent  to  a  Church  of  any  of  his 
Subjects  on  the  Promotion  of  their  Clerks  to  a  Bifhopricks;  if  he  hath,  then  whether  he  hath  it 
toties  quoties  a  Clerk  is  made  a  Bifhop,  as  he  had  it  here  three  Times  fucceffively  •  then  admit- 
ting he  hath  fuch  a  Prerogative,  whether  'tis  not  fatisffed  by  his  Difpenfation  to  Dr.  Tennifon  :  It 
was  argued  for  the  Prerogative,  that  it  was  very  antlent,  and  juftiried  by  feveral  Cafes  adjudged 

in 
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in  Point;  asp/.  2.  antea,  and  Armiger  verfus  Holland,  and  Wright  verfus  S«/Z»o/>  of  Norwich, 
and  Woodley  verfus  J5//2>o/>  0/  £xow,  and  £J<?r  verfus  Bilkop  of  Oxford:  "Tis  true  the  old  Books  are 
not  fo  clear  in  this  Point;  but  the  Reafon  is,  bccaufe  before  the  Reign  of  H.  8.  our  Bifnops  were 
confirmed  by  the  Pope,  but  fince  that  Reign  the  Ufage  hath  been  for  the  King  ;  and  admitting 
that  the  King  hath  this  Prerogative,  then  it  extends  toties  quoties  a  Clerk  is  made  a  Bifhop  ;  and 
that  this  Difpenfation  hath  not  ferved  his  Turn;  'tis  true  a  Difpenfation  retinere  in  Commandant  is 
qudfi  a  Prefentation  ;  but  the  Difpenfation  in  this  Cafe  being  Dr.Tennifon  was  confeciated  Bifhop 
of  Lincoln,  the  Vicarage  of  St.  Martin's  was  never  void  till  that  Difpenfation  was  determined, 
and  that  was  not  till  1  July  following  ;  betides,  all  the  Books  agree,  that  a  Commendam  retinere 
per  tempus  feffieftre,  is  good  ;  and  the  Commendam  in  this  Cafe  doth  not  exceed  tempus  feme/Ire, 
but  only  for  four  or  five  Days :  To  all  which  it  was  anfwered,  that  the  King  had  not  fuch  a 
Prerogative ;  that  the  King's  Prerogatives  are  Part  of  the  Common  Law,  and  by  Confequence 
very  antient  ;  therefore  tho  fome  late  Opinions  have  been  for  this  Prerogative,  yet  if  it  hath 
not  been  Time  out  of  Mind,  'tis  an  Encroachment  upon  the  Liberty  of  the  Subject:  Now  'tis 
plain,  that  it  hath  not  been  an  antient  Prerogative,  becaufe  'tis  no  where  to  be  found  where 
the  King  or  the  Pope  had  it ;  'tis  not  mentioned  in  the  Statute  De  Prarogativa  Regis,  made  in 
the  Reign  of  Ed.  2.  nor  by  Stamford,  who  treats  on  that  Statute;  nor  in  Braclon,  or  any  of  the 
old  Books  ;  nor  in  the  Year-Books  till  11  H.  4.  but  even  in  that  Cafe  the  Temporaries  were  in 
the  King's  Hands,  and  when  they  are,  then  the  King  is  Patron,  and  as  fuch  he  may  prefent, 
but  not'by  Virtue  of  any  Prerogative;  and  fo  he  may  likewife,  where  the  true  Patron  was  in 
Ward.  Authorities  againft  this  Prerogative  are  Dyer  228;  b.  Eliz,.  Sidney's  Cafe,  and  Owen  144. 
Then  as  to  his  Prerogative  to  prefent  toties  quoties,  if  that  is  admitted,  the  Patron  hath  for  ever 
loft  the  Prefentation  ;  for 'tis  but  the  Incumbent  a  Bifhop,  and  then  the  King  prefents,  and  fo  for 
ever.  And  laftly,  admitting  that  he  hath  fuch  a  Prerogative,  'tis  fatisfied  by  this  Commendam  to 
Dr.  Tennifon  ;  and  this  appears  upon  Confideration  had  of  Commendams,  of  which  there  are 
*  Hob.  *  three  Sorts;  the  Commenda  femeftris,  which  is  grounded  upon  a  natural  Equity,  becaufe  the 
J44-  true  Patron   hath  fo   long  Time  allowed  by  Law  to  prefent ;  the  Commendam  for  Life,  and    the 

Commenda  limitata,  which  is  for  Years,  or  any  certain  Time  ;  the  firft  is  allowed  by  the  Canon 
Law  ;  the  other  two  were  allowed  to  the  Pope,  ex  plemtudme  poieftatis,  before  the  Statute  25 
H.  8.  and  fince  that  Time,  to  the  King  ex  plenitudine  poteflatis  fua  prarogativa:  Now  in  the 
principal  Cafe,  the  King  when  he  granted  a  Commendam  to  Dr.  Tennifon,  it  was  not  according  to 
the  Canon  Law,  becaufe  it  was  for  a  longer  Time  than  the  Tempus  femtftre  ;  and  if  it  was  not 
according  to  the  Canon  Law,  then  it  mult  be  by  Virtue  of  his  Prerogative,  and  therefore  that 
ferves  for  his  Turn  ;  but  Judgment  was  given  for  the  King  in  all  three  Points.  3  Lev.  377.  The 
The  King  verius  Bijh  p  of  London  and  Or.  Lancafter . 

(K) 

01  \*i$  <5mit&  ant)   3®ifpZtl{ation$  fev  Non  Obftante.    See  Grants  of  the 

King,  (C)  per  totum. 

i.TN  Covenant,  &c.  the  Plaintiff  declared  on  the  Statute  5  Eliz,.  that  Mariners  may  take  Ap- 
\  prentices,  and  they  (hall  be  bound  by  their  Covenants  as  Apprentices  in  London  are  by 
Cuftom  there,  their  Indentures  being  enrolled  in  the  next  Town  Corporate  ;  that  King  Cha.  2. 
incorporated  all  Mariners  by  the  Name  of  the  Trinity  Company  of  Deptford  Strond,  and  that 
they  might  take  Apprentices  according  to  the  Statute,  and  that  their  Indentures  fhould  be  en- 
rolled by  the  Corporation  of  the  "trinity  Company,  and  that  fuch  Enrollments  fhall  be  good,  non 
Obftante  the  Statute  5  Eliz...  that  the  Defendant  was  bound  Apprentice  to  the  Plaintiff,  being 
a  Mariner,  that  the  Indenture  was  enrolled  before  the  "Trinity  Company,  and  that  the  Defendant 
departed,  &c.  And  upon  a  Demurrer  to  this  Declaration,  for  that  the  Indenture  was  not  en- 
rolled in  the  next  Town  Corporate  ;  it  was  infilled  for  the  Plaintiff,  that  the  Letteis  Patents  of 
Incorporation  made  no  Alteration  of  the  Statute,  but  in  the  Place  of  Enrollment  of  the  Inden- 
tures, and  that  was  difpenfed  witha!  by  the  Non  Obftante  ;  but  adjudged,  that  the  King  cannot 
alter  the  Place  of  Enrollment,  but  that  it  muft  be  according  to  the  Statute  ;  for  if  he  could  dif- 
penfe with  the  Place,  &c.  then  the  Covenants  in  the  Indenture  would  be  according  to  the  Com- 
mon Law;  and  if  fp,  then  Apprentices  are  not  bound  by  them.  3  Lev.  389.  Pouljon  ver- 
fus 

2.  The  Lord  Brudnell  being  a  Recufant  convict,  the  Earl  of  Weftmorland  took  a  Leafe  of  the 
King  of  two  Parts  of  his  Eftate.  in  Truft  for  the  Recujant,  Non  obftante  the  Act  3  Jac.  it  was 
objected,  that  the  King  could  not  difpenfe  with  an  Act  made  pro  bono  publico,  as  this  was  to 
prevent  Recufants  maintaining  Enemies  to  the  Government;  the  Court  was  of  Opinion,  that 
fince  the  Truft  did  not  appear  by  Matter  of  Record,  they  would  not  take  Notice  of  it ;  but  if 
it  had,  then  the  King  could  not  difpenfe,  and  the  rather,  becaufe  he  was  difabled  by  the  Act  to 
grant.     Hard.  no.  Attorney  General  verfus  Earl  of  Weftmorland. 

%  3.  In 


/ 
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3.  In  an  Information  in  the  Exchequer-Chamber  for  the  Manor  of  Sheriorne  in  Torkjhi  e ;  the 
Point  was,  King  H.  8.  granted  the  faid  Manor,  with  the  Appurtenances,  &c.  then  follow  thefe 
Words,  (viz.)  All  which  are  of  fitch  a  yearly  Value  as  exprefjed  in  Juch  a  Schedule,  Non  ob- 
fiante  any  Mifiecit.il  of  the  true  Value,  when  in  Truth  they  were  not  of  that  yearly  Value 
as  expreffed  in  the  Schedule;  adjudged,  that  the  Grant  is  good;  the  Reafon  why  a  Miitake  in 
the  Cc nfideration,  or  in  the  King's  Title,  or  the  Non-recital  of  an  Eitate  or  Leai'e  in  Beint;, 
will  make  his  Grant  void,  is,  becaufe  by  his  Prerogative  he  ought  tq   be  truly  i-  mimed    of  his 

fe      but  here  the   Non  obftante  helps   thofe  Defects,  for  'tis   its  proper   *   Office   fo    to  do  ;  * 
and  if  the.e  had  been   a  Nun    obftaiite  in   Arthur  Legate'*    Cafe,  after   the  Words  Qua    auuiem  '"  B(,)"' 
emi        'unt   conce/ata,    non  objlaute  that    they    are    not  concealed,    all  would  have    palled  that  7'°U" ' 
was  comprifed  in  that  Patent.     Hardr.  231.   Attorney  General  verfus  Huugaie. 

4.  Information   againit  the    Defendant    for  felling  Wine    in  Stepney,    contrary    to   the  St  mite  1  Lev. 
12  Car.   2.  &c.   upon   Nil  dicit  pleaded,   the  Jury  find   the  Statute  5  Ed.  6  tap.  5.   for   retailing  2I7- 
Wines;  they  find,  that  King  James   the  firft,    Anno  9  of  bis  Reign,  by  Lette  s  Patents  incorpo-  Hardn 
ra:ed  the  Company  of  Vinters  in   London,  by  the   Name  of  Mafter,  Warden  and  Freemen    &c.  445' 
and  granted  to   them    and    to   their   Heirs    and  Succeffors,  that   they   might  always    in  the  faid 
City,  and   within  three  Miles  of  the  Walls  and  Gates  thereof,  fell  Wines  t>y  Retail,  non   obftante 

the  Statute  *  5  Ed.  6.  They  find  the  Statute  f  1  2  Car.  2.  by  which  'tis  prohibited  to  feljj  Wine  by  *  See  (H) 
Retail  without  licenfe,  upon  Forfeiture  of  5  /.  for  every  Offence;  and  a  Frovifo  therein,  that  it  P1,  6' 
{hall  not  extend  to  the  Vintners  Company  ;  then  they  find  the  Fact  for  which  this  Informa-  ^  I2Car- 
tion  was  brought,  and  make  a  general  Conclulion  :  The  Chief  Queltion  infilled  on  was,  whe-  2,cap-25' 
ther  this  Patent  was  void  in  its  Creation  ;  thofe  who  argued  againft  the  Patent,  held,  that  it  was 
void  in  its  Creation  ;  for  that  the  Statute  5  Ed.  6.  was  a  Law  made  for  the  Publick  Good, 
and  therefore  the  King  could  not  difpenfe  with  it  by  a  Non  obftante  ;  but  admitting  he  mi<*ht 
to  particular  I'erfons,  yet  he  could  not  to  the  whole  Company  of  Vintners,  whofe  Number  or 
Perfons  he  could  not  know;  that  the  old  Rule  is,  the  King  cannot  difpenfe  with  what  is  ma- 
linn  in  fe ;  but  he  may  difpenfe  with  mala  prohibita ;  but  this  is  not  fo,  for  there  are  many 
mala  prohibita  by  Statutes,  with  which  he  cannot  difpenfe  ;  as  Obilrufting  the  Highway ;  Di- 
verting a  Water-Courfe,  Breaking  down  a  Bridge,  Breaking  the  Affife  of  Bread  and  Ale  ; 
which  is  very  true,  but  the  Reafon  is,  becaufe  as  to  thofe  Nufances  the  Parties  who  are  par- 
ticularly damnified,  may  have  an  Action  to  recover  Damages;  but  certainly  he  may  difpenfe 
with  his  own  Wrong,  when  'tis  abfaue  injuria  aliorum  :  Now  where  a  Forfeiture  is  incutred 
for  the  Breach  of  a  Penal  Law,  and  where  no  particular  Man  is  jnjured  by  the  Breach 
of  that  Law ;  in  fuch  Cafe  the  Forfeiture  is  the  King's  Inheritance,  equally,  as  if 
it  had  been  given  to  him  by  Way  of  Duty,  and  in  all  fuch  Cafes  the  King  may  difpenfe, 
(  »'.  e. )  he  makes  the  Action  lawful,  which,  without  fuch  Dilpenfation  had  been  unlawful : 
Now  in  the  principal  Cafe  no  Man  had  a  particular  Injury  by  the  Defendant's  felling  a 
Pint  of  Wine  without  Licenfe,  and  if  one  Man  might  bring  an  Action  for  the  Forfeiture, 
every  Man  might,  which  the  Law  will  not  permit  ;  therefore  the  Forfeiture  muft  be  to  the 
King,  and  if  fo  he  may  difpenfe  with  it ;  and  accordingly  Judgment  was  given  for  the  De-? 
fendant  in  the    Exchequer-Chamber.    Faugh.  330.  per  mum.  Thomas  verfus  Sorrell. 
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Of  the  King's  Title  to  prefent  by  Lapfe. 
(A) 


Of  the  Title  of  a  Common  Perfon  to 
prefent  by  Lapfe.  (B) 


(A) 

jflDf  t\)z  fting'g  €itle  to  p^efent  by  %apfu 


*Or  the 
Incumbent 
is  deprived. 
4Leon. 
21  7. The 
Queen  v. 
Bifhop 
of  Nor* 
vich. 


4  Loon. 

95- 

Moor 

S.C. 


-59- 


1  And. 
148. 
}  Leon. 
65. 

Goldf. 
103.  S.  C 
Cro.  Eiiz.. 
44.  S.  C. 
Owen  z. 

148- s.c. 

1  Brown  I. 
161.  S.  C. 


HERE  the  King  hath  a  Title  to  prefent  by  Lapfe,  and  fufFers  the  Patron 
to  prefent,  *  who  dieth,  the  King  hath  loft  his  frefentation,  becaufe  he  had 
the  firft  Prefentation  and  not  the  fecond  ;  otherwife  he  may  fuffer  one  or 
more  Strangers  to  prefent  and  take  his  Turn  when  he  p'eafeth  •  and  the 
Statute  De  prarogativa  Regis,  which  enacts,  that  nullum  Tempus  occurit  Regi  mull  be  intend- 
ed when  the  King  hath  a  permanent  and  not  a  tia  fitory  Title,  of  which  Time  only  is  the  Sub- 
ftance.  7.  Rep.  Baskerwili's  Cafe.  But  'tis  otherwife  where  the  King  hath  an  Inheritance  in 
the  Advowfon  ;  for  in  fuch  Cafe  an  Ufurpation  for  fix  Months,  and  Plenany,  fhall  be  no  Bar  a- 
gainft  his  Title,  becaufe  nullum  'Temp us  occurit   Reg;.     18  Eliz-.Dyer  35-1. 

2.  The  King  had  a  Title  to  prefent  by  Lapfe,  by  Reafon  of  a  Plurality,  and  he  fuftered  the" 
Patron  to  prefent,  whofe  Prefentee  was  inducted,  and  afterwards  he  refufed  to  pay  his  Firji 
Fruits,  by  Reafon  whereof  the  Church  became  void  ipfo  fiflo  ;  yet  if  the  Patron  prefent  again, 
his  Prefentation  (ball  be  no  Bar  to  the  King,  becaufe  the  Church  became  void  by  the  Act  of  the 
Incumbent,  in  not  paying  the  Firft  Fruits,  which  may  be  done  by  Collufion  to  deprive  the  King 
of  his  Title  ;  but  if  the  Church  became  void  by  the  Death  of  the  Incumbent)  then  otherwife. 
Mich.  30.  Eliz,.  Owen  5,  80,  00.  The  Queen  verfus'  Bifjop  of  Lincoln. 

3.  The  Incumbent  on  the  Church  of  Somerby  accepted  the  fecond  Benefice  of  Rap/ley  with- 
out any  Difpenfation,  and  held  both  for  twelve  Years;  Beverly,  who  was  the  Patron  of  Somerby , 
and  for  that  it  was  void  by  the  Incumbent's  Acceptance  of  a  fecond  Benefice,  prefented  one  Berry, 
who  was  inftituted  and  inducted,  and  held  it  many  Years,  and  died.  Incumbent;  the  Queen  fup- 
pofing  her  Title  by  Lapfe  ought  to  be  ferved  upon  the  Avoidance  of  Somerby,  by  this  Accep- 
tance of  a  fecond  Benefice,  prefented  one  Cornwall;  but  adjudged,  that  her  Prefentation  was  void, 
becaufe  fhe  was  entitled  to  the  next  Turn  only,  and  that  was  ferved  by  the  Patron's  Prefentation 
of  Berry  ;  'tis  true,  the  Queen  might  have  prefented  at  any  Time  during  the  Life  of  Berry  ;  but 
he  dying  Incumbent,  a  new  Title  is  given  to  the  Patron,  and  by  Confequence  the  Queen  hath  none. 
Moor  244,  2.1 1,  269.  Beverly  verfus  Cornwall. 

4.  If  the  King  hath  a  Title  to  prefent  by  Lapfe,  and  fuffers  the  Patron  to  prefent  before  him 
yet  the  Kinp  may  prefent  at  any  Time  as  long  as  that  Prefentee  is  Incumbent ;  but  if  he  dies  or 
rcfigns  before  the  King  hath  prefented,  if  the  Refignation  is  Real  and  not  by  Covin,  he  hath  loft 
bis  Prefentation,  for  Lapfe  is  but  pro  unica  &  proxima  Vice.  1  Cro.  216.  Cumber  verfus  Bijhop  of 
Chichejl  Wich  17  Eliz-.  Dyer  ;jc>.  and  Williams  verfus  Bijhop  of  Bangor.     Godb.S.  P. 

5.  Where  there  is  an  Avoidance  de  fatlo,  and  the  King  fuppofing  he  hath  a  Title  to  prefent  by 
Lapfe,  doth  accordingly  prefent,  when  in  Truth  he  hath  no  fuch  Title,  yet  the  Prefentee  is  an 
Incumbent  as  to  feveral  Ecclefiaftical  Things,  (viz,.)  to  Offering,  Tithes,  &c.  tho'  he  is  not  fuch 
a  perfect  Incumbent  as  the  Law  requires.     Hutt.  66.    Hob.  302.  S.  P. 


(B) 

jDf  tljt  HitU  of  Common  perfons  to  p?efent  fy  a  jupfc.   See  plurali- 
ty. (B)  5. 

1.  JV  the  Ordinary  refufe  to  admit  a  Clerk  for  any  fufficient  Caufe,  he  muft  give  the  Patron 
J  Notice  of  his  Refufal,  for  otherwife,  tho'  the  fix  Months  pafs  after  the  laft  Avoidance, 
the  Bifhop  fhall  not  collate  by  Lapfe,  becaufe  he  fhall  not  take  Advantage  of  his  own  Wrong,  in 
not  giving  Notice  to  the  Patron  as  he  ought  to  do  by  Law.  1  2  Eliz,.  Dyer  295.  \6  Eliz,. 327. 
S,  P. 


a.  If 


Lapfe.  topf 


i  •■ 


2.  If  the  Church  become  void  by  the  Death  of  the  Incumbent,  or  by  Ceffion,  that  is  by  ma- 
king his  Clerk  a  Bifhop,  the  Patron  mull  take  Notice  of  fuch  Avoidances  at  his  Peril,  and  mud 
prefent  within  fix  Months  ;  bur  if  the  Avoidance  is  by  Resignation,  which  muft  neceflarily  be  td 
the  Bifhop  by  the  Aft  of  the  Party,  or  by  Deprivation,  whieh  is  by  Aft  of  Law,  in  fuch  Cafes 
Lapfe  (ball  not  incur  to  the  Bifhop  till  fix  Months  after  Notice  given  by  him  to  che  Patron.  i$ 
H.  7.  49.     Kelloway  \6  Eliz,.  Dyer  327.      12  Eliz*.  Dyer  293. 

3.  In  Quare  Lnpedit,  &c.  the  Bifhop  entitled  himfelf  to  prefent  by  Lapfe  upon  a  Deprivation, 
for  not  reading  the  thirty-nine  Articles;  and  Iffue  being  taken,  whether  Notice  was  given  by  the 
Ordinal y  to  the  Patron  •  adjudged,  that  a  particular  Notice  muft  be  given  to  the  Pa'tron  himfelf, 
that  the  Incumbent  did  not  read  the  Articles,  and  that  a  general  Notice,  that  the  Clerk  was  not 
capable  ot  the  Benehce,  is  not  Sufficient,  nor  Intimation  thereof  given  in  the  Church.  Hill.  18 
Eltz,.  Dyer  346.  Bacon's  Cafe.     1  And.  6z.  The  Queen  verfus  Bijhop  of  Lincoln  and  Cock.  S  P. 

4.  The  Law  hath  given  the  Patron  fix  Months  to  prefent  after  the  Church  is  void,  and  if  he 
neglects  then  the  Bifhop  muft  collate  within  the  next  fix  Months,-  and  if  he  neglefts,  then  the  Me- 
tropolitan muft  collate  in  the  next  fix  Months ;  and  if  he  neglefts,  then  the  King  is  to  prefent. 
4  Rep.  17.  5  Rep.  58.  Specotts  Cafe i  j  the  fix  Months  muft  be  computed,  according  to  the  Kalen- 
dar.     6  Rep.  Catesby's  Cafe. 

5.  Adjudged,  that  before  the  Statute  21  A!  8.  If  a  Man  had  a  Benefice  with  Cure,  &c.  and 
accepted  another  with  Cure,  &c.  that  in  fuch  Cafe  the  firft  was  void ;  but  that  was  by  the  Ec- 
clefiaftical  Law,  and  not  by  the  Common  Law,  and  therefore  no  Lapfe  fhould  incur  to  the  Patron, 
unlefs  he  had  Notice  of  this  Avoidance;  but  now  by  that  Statute,  if  the  firft  Benefice  be  of  the 
Value  of  8  /.  and  the  Incumbent  accepts  another,  the  Patron  ought  to  take  Notice  of  it  at  his  Pe- 
ril, and  to  prefent  within  fix  Months,  becaufe  the  Avoidance  is  by  Virtue  of  an  Aft  of  Parliament, 
to  which  every  one  is  virtually  a  Party,  and  therefore  every  one  ought  to  take  Notice  of  fuch  A- 
voidance  at  his  Peril.     4  Rep.  75.  Holland's  Cafe. 

6.  If  a  Church  continues  void  feveral  Years  by  Lapfe,  the  SuccefTor  of  the  King  may  prefent; 
Cro.  Car.  258.  'The  King  and  Bijhop  of  Canterbury  verfus  Prijl. 

7.  Tho'  a  Title  by  Lapfe  accrues  to  the  Bifhop,  to  the  Metropolitan,  or  to  the  Ki~g  as  fd- 
preme  Ordinary;  yet  if  after  fuch  Title  the  rightful  Patron  prefents,  the  Bifhop  ought  to  acinic  his 
Clerk.     Hun.  24.  Booton  verfus  Bijhop  of  Rochejier. 

8.  The  Diftinftion  mentioned  in  *  Holland's  Cafe,    between  an  Avoidance  by  the  Canon  Law  *  PI.  y. 
and  an  Avoidance  by  the  Statute  hath  ever  fince  been  allowed  to  be  Law,  therefore  Anno  2  Will.7,.  CraEKw 
in  B.  R.  in  Ejeftment,  the  Cafe  was,  (viz..)  The  Bijhop  of  Oxford,  fuppofing  he  had  a  Title  to  IL11,  ^  P" 
prefent  by  Lapfe.  to  the  Reftory  of  H.  in  that  County,   for  that  Dr.  S.mbre,  who  was  the  Re-    ^"sq 
ftor  thereof,  had  accepted  another  Benefice,  which  Acceptance  made  the  firft  void  by  the  Canon    3 
Law,  for  that  is,  that  he  who  takes  a  Benefice  with  Cure,  &e.  (but  doth  not  fay  of  what  Value) 

if  he  had  another  before  then,  he  is  ipfo  jure  deprived  of  the  firjl ;  the  faid  Bifhop  collated  Dr. 
Hafcard  to  the  faid  Reftory,  who  brought  the  Ejeftment ;  but  becaufe  he  could  not  prove  that 
the  rightful  Patron  had  Notice,  that  Dr.  Sambre  had  accepted  a  fecond  Benehce,  therefore  this 
Collation  was  held  void  ;  for  this  Avoidance  was  upon  the  Canon  and  not  upon  the  Statute.  2 
Will-  3-  B.  R.  Hafcard  verfus  Sambre. 


6  1  2  JUafe$> 


■  fl  I 


lopz 


£eafe& 


Of  Leafes  and  Grants  made  by  Bi- 
fhops.  (A) 

Of  Leafes  made  by  Deans  and  Chap- 
ters. (B) 

Of  Leafes  made  by  Colleges,  and  upon 
the  Statute  1 8  Eliz.  cap.  6.  (C) 

Of  Leafes  made  by  Chancellors,  Pre- 
bendaries,and  other  Ecclefiafticks.(D) 

Of  Leafes  drowned  in  the  Inheri- 
tance. (E) 

Of  Endorfements  on  Leafes.  (F) 

Leafes  for  Life,  good,  and  by  what 
Words  created.  (G) 

Leafes  for  Life,  noot  good.  (H) 


Pleading  Leafes  for  Life,  and  for  Years, 

not  good.  (I) 
Of  Powers  to  make  Leafes.  (K) 
Of  Leafes  by  Tenants  in  Tail.  (L) 
Of  Leafes  for  Years,    where  good,  and 

by  what  Words;  and  what  patfes,  and 

what  not.  (M) 
Of  Mifrecitals  and  Mifnofmers  in  Leafes* 

(N) 
By  what  A&s   furrendered  and    extin- 

guifhed,  and  not.  (O) 
Of    the  Dates,    Commencements  and 

Determinations  of  Leafes.  (P) 
Of  Leafes  at  Will.  (Q) 


(A) 

m  %zatz#  ana  chants  &r  EtOjopg,   See  offices.  (A)  7. 

Every  Archbifhop,  &c.  and  other  Ecclefiaftical  Perfon  might,  by  the  Common  Law,  make 
Leafes  of  the  Lands  which  they  had  in  Right  of  the  Church,  either  for  Lives  or  Years,  without 
any  Limitation;  but  they  are  now  reftrained  by  the  Statutes  32  H.  8.  cap.  28.  and  by  1  and 
13  Eliz,.  cap.  10.  to  make  any  Leafes,  but  according  to  thefe  Limitations. 

jf.  A  Bifliop,  without  the  Dean  and  Chapter,  may  make  a  Leafe  in  Writing.  (2.)  It  muft  be* 
gin  at  the  Day  of  the  Date.  (3.)  The  old  Leafe  muft  be  abfjiucely  furrendered  or  ended  within 
one  Year  after  the  Making  the  Second.  (4.)  There  muft  not  be  a  double  Leafe  in  Being  at  one 
and  the  fame  Time.  (5.)  The  Leafe  muft  not  exceed  twenty-one  Years,  or  three  Lives,  from  the 
Making.  (6.)  It  muft  be  made  of  Lands  and  Tenements  manurable,  out  of  which  a  Rent  may 
be  referved.  (7.)  And  it  muft  be  of  Lands  or  Tenements  which  have  been  commonly  let  by  the 
greater  Space  of  twenty  Years  next  before  the  Leafe  made.  (8.)  The  ufual  Rent,  or  more,  muft 
be  referved,  which  hath  been  paid  for  the  greater  Part  of  twenty  Years  before  the  Leafe  made. 
(0.)  It  muft  not  be  made  without  Impeachment  of  Wafte :  All  this  is  required  by  the  Statute 
32  H.  8.  which  is  commonly  called  the  enabling  Statute,  becaufe  it  giveth  the  Bifliop  Power  to 
leafe  for  twenty-one  Years,  or  three  Lives,  with  Confirmation. 


Moor 
153.  S.C. 


IV 


I N  G  Ed.  6.  granted  to  a  Bifliop,  and  his  Succeflbrs,  the  Advowfon  of  the  Church 
of  L.  to  hold  to  his  and  their  proper  Ufe,  after  the  Death  of  the  Incumbent ;  the 
Bifliop  made  a  Leafe  of  the  Advowfon,  to  commence  after  the  Death  of  the  faid 
Incumbent,  which  Leafe  was  confirmed  by  the  Dean  and  Chapter,  and  afterwards 
the  Bifliop  died,  and  fo  did  the  Incumbent ;  adjudged,  that  the  Leflee  had  no  Title,  for  the 
Leafe  was  void  againft  the  fucceeding  Bifhop,  becaufe  his  Predeceflor  had  nothing  during  the  Life 
of  the  Incumbent,  and  therefore  the  Confirmation  could  not  make  it  good.  M  ch.  8  Eliz. 
Dyer  244. 

2.  Dr.  Home,  Bifliop  of  Winchefter,  granted  to  Dr.  Dale,  during  his  Life,  a  Rent  out  of  the 
Manor  of  Waltham,  pro  conjilio  impendendo ;  the  Bifliop  died,  the  Rent  was  arrear,  and  the 
Grantee  brought  an  Action  of  Debt  againft  his  Executors  ;  adjudged,  that  the  Grant  was  void  by 
the  Death  of  the  Bifliop.     23  Eliz,.  Dyer  370.  Dr.  Dale's  Cafe. 

3.  A  Bifliop  made  a  Leafe  for  Years,  and  then  he  turned  out  the  Leflee,  and  made  a  Leafe  for 
three  Lives;  adjudged,  that  this  Leafe  is  voidable  by  the  Succeflor,  for  the  Statute  1  EUz,.  giveth 
him  Power  to  make  a  Leafe  for  twenty-one  Tears  or  three  Lives,  and  therefore  he  cannot  make 
both.  5  Rep.  3.  Elmers  Cafe.  Pafh.  2?  Eliz,.  i  Leon.  50,  fame  Cafe  reported  by  the  Name  of 
Bunny  verfus  Wright. 

4.  A  Bifliop  after  the  Statute  1  Eliz,.  made  a  Leafe  of  a  Fair  for  three  Lives,  rendring  the  an- 
tient  Rent,  which  was  confirmed  by  the  Dean  and  Chapter;  adjudged,  that  the  Succeflor  fliall  a- 
void  the  Leafe,  becaufe  a  Fair  is  but  a  Franchife  or  Liberty  not  manurable,  out  of  which  a  Rent 
cannot  be  relerved.     5  Rep.  Jewell's  Cafe. 

4  J.  The 


Leafed  i&$% 


5.  The  Bifhop  of  Salisbury  granted  the  Office  of  Surveyor  of  a  Manor  to  Two,  for  their  LiveS, 
with  the  Fee  of  6  I.  I  3  x.  yearly,  whereas  the  Office  was  ufually  granted  to  one,  and  no  mere; 
the  Bifhop  and  one  of  the  Grantees  died,  and  the  Survivor  diftrained  for  the  Rent  arrear  ;  ad- 
judged, that  the  Grant  of  this  Office  was  void  by  the  Act  1  Eliz..  which  reftrains  Bifhops,  &c. 
from  making  unufual  Grants ;  and  that  this  Grant  being  void,  could  not  be  good  by  any  fubfe- 
quent  Aft  to  bind  the  Succeffor  ;  adjudged,  that  by  the  Common  Law  fuch  a  Grant-for  two  Lives, 
with  the  AfTent  of  the  Chap- er,  had  been  good,  tho'  it  had  not  been  ufually  Granted  for  two  Lives 
before;  adjudged,  that  the  Grant  of  an  antient  Office  by  a  Bifhop,  fhall  not  bind  his  Succeffor, 
unlefs  'tis  confirmed  by  the  Dean  and  Chapter;  and  if  the  Bifhop  who  mace  the  Grant  be  rranfla- 
ted,  or  depofed  or  removed,  'tis  void  againft  the  Succeffor,  tho'  he  is  living  who  made  it.  9  Rep. 
jfl'.  Bijhop  of  Salisbury's  Cafe 

6.  A  Bifhop,  &c.  made  a  Leafe  for  twenty-one  Years,  and  afterwards,  there  being  ten  Years  of  Cro.EKz. 
that  Leafe  unexpired,  he  made  a  Leafe  of  the  fame  Rectory  for  three  Lives ;  the  Leffee  for  Years  141.  S;C 
attorned,  then  that  Leafe  expired;  and  the  Queition  was,  whether  the  Leafe  for  Lives  was  good, 

or  not;    and  adjudged,  that  it  was  void  by   the  Statute  1  Eliz,.  by  which  'tis  enacted,  that  the 
Rent  fhall  be  paid  yearly  during  the  Term,  (i.  c)  either  by  Diftrefs  or  Action,  if  the  Leffee  re- 
fufes  to  pay  it;  but  this  Rent  could  not  be  recovered  of  the  Leffee  for  Life,  during  the  Continu-  ,  Rcp>i. 
ance  of  the  ten  Years,  and  therefore  the  Leafe  for  Lives  is  void  by  that  Statute.     1  And.  193.  Moor  ' ' 
Marler  verfus  Wright.  253. 

7.  A  Bifhop  made  a  Leafe  of  Tithes  to  Three  for  their  Lives  fuccfpve,  referving  the  antient 
Rent;  his  Succeffor  accepted  it  for  feveral  Years,  and  afterwards  made  a  Leafe  of  thofe  Tithes  for 

*  twenty-one  Years ;   adjudged,  that  the  firft  I  eafe  was  void,  for  tho'  the  antient  Rent  was  re-  *  1  And. 
ferved,  yet  it  being  upon  a  Leife  of  Tithes  for  Ufe,  there  is  no  Remedy  tp  recover  it,  either  by  i93«  s-p- 
Diftrefs  or  Aflife ;    and  becaufe  'tis  not  payable  yearly,   as  the  Law  appoints,  'tis  therefore  void, 
and  the  Acceptance  of  the  Rent  upon  a  void  Leafe  fhall  not  bind  the  Succeffor.     2  Cro.  173.  Rick- 
man  verfus  Garth.    Moor  77S.  Valentine  verfus  Denton.  S.  P. 

8.  Error  of  a  Judgment  in  Ejectment  in  B  R.  in  Ireland ;  the  Cafe  was,  the  Lands  in  Quefiion 
were  Parcel  of  the  Temporalties  of  the  Bifhoprick  of  Offory,  ar.d  King  Ed.  6.  in  the  fixth  Year  of 
his  Reign,  by  his  Letters  Patents  under  his  Privy  Signet,  directed  to  the  Lord  Deputy  of  Ireland, 
to  the  Chancellor,  and  others  of  his  Counfel,  fignified,  that  he  had  eLtled  and  appointed  W.  R. 
to  be  Bifiop  of  Off  or y,  requiring  them  to  take  fuch  Orders  for  inftalling  him,  as  were  neceffary  by 
the  Laws  of  Ireland;  the  Deputy  was  removed,  and  the  Chancellor  and  two  others  we;e  made 
Lords  Tuftices,  who  awarded  a  Commiffion  under  the  Great  Seal  of  Ireland  to  the  Archbifhop  of 
Dublin,  to  confecrate  the  new  elected  Bifhop,  which  was  done  accordingly,  and  the  King  accept- 
ed his  Fealty,  and  the  Temporalties  were  delivered  to  him;   the   King  died,    and  his  Succeffor 
Queen  Mary  fignified  to  the  Dean  and  Chapter,  &c.  under  the  Great  Seal  of  Ireland,  that  fhe 
had  appointed  and  elected  N.  N-  to  the  Bifhoprick  of  Offory,  and  this  was  whilil  the  former  Bifhop 
was  ftill  living,  and  accordingly  he  was  defied  and  confecrated  ;  and  afterwards  in  the  Life-time 
of  W-  R.  entered  into  the  Lands  and  made  a  Leafe  thereof  for  101  Years  to  R.  B  which  was  con- 
firmed by  the  Dean  and  Chapter;   both  thefe  Bifhops  died,  then  CD.  was  elected  Bifhop,  who 
entered  upon  the  Leffee,  who  re-entered,  and  thereupon  the  Bifhop,  who  was  the  Leffor  of  the 
Plaintiff,  brought  the  Ejectment,  and  Judgment  was  given  for  him  ;   and  now,  upon  a  Writ  of  Er- 
ror brought,  the  firft  Queftion  was,  whether  W.  R.  was  well  created  Bifhop ;  and  then,  whether 
the  Leafe  made  by  the  fecond  Bifhop  was  good,  fince  the  firft  was  Hill  living,  and  never  deprived, 
fo  that  the  fecond  was  only  Bifhop  de  fitlo  but  not  de  jure ;  as  to  the  firft  Point  it  was  objected, 
that  W-  R.  was  never  well  created  Bifhop,  becaufe  the  Letters  Patents  of  his  Creation  were  di- 
rected to  the  Lord  Deputy  and  others,    but  never   executed  by  the  Deputy,  for  he  being  the 
principal  Perfon,  and  removed,  all  was  determined ;   then,  as  to  the  Letters  Patents  themlelves, 
it  was  directed,  that  Order  fhould  be  taken  for  his  Creation,  according  to   the  Laws  of  Ireland, 
which  muft  be  by  Conge  de  Eflier,  which  was  never  done;  but  adjudged,  that  before  the  Statute 
2  Eliz.  the  King  might  create  a  Bifhop  by  his   Letters  Patents,  without  any  Writ  of  Conge  de 
Eflier,  which  is  only  a  Form  or  Ceremony  now  required   by   that  Statute;    adjudged  likewife, 
that  the  Bifhop  elected  by  Queen  Mary,  being  never  Bifhop  de  jure,  the  Leafe  made  by  hi  in  to 
charge  the  Poffeffions  of  the  Bifhoprick,  was  void;  tho'  all  judicial  Afts,  as  Admiffions,    Inftitu- 
tions,  Certificates,  &c.   made  by  him  whilft  Bifhop  de  fafto,  were  good;   fo  the  Judgment  was 
affirmed.     Mich.  17  Jac.  Kevan.   0  Brian  verfus  Kinton.  2  Cro.  353. 

9.  By  the  Statute  1  Eliz..  cap.  19.  'tis  enacted,  that  all  Leafes  made  by  Bifhops,  other  than  for  1  And. 
the  Term  of  twenty-one  Tears,  or  three  Lives,  from  fuch  Time  as  any  fuch  Leaf;  or  Grant  fhall  be-  65- 
gin,  &c  fhall  be  void;  and  by  the  13  Eliz,.  cap.  10.  The  Words  ae,  other  than  for  the  Term  of 
twenty-one  Tears,  or  three  Lives,  from  the  Tune  as  any  fuch  Leafe  or  Giant  jhr.U  be  made,  &c. 
lhall  be  void.  In  Ejectment,  the  Cafe  was,  Archbifhop  Grindal  made  a  Leafe  for  twenty-one 
Years,  &c.  to  the  Plaintiff,  dned  6  Novemb.  18  Eliz,.  habendwn  a  d.itu  Indent ur a,  which  leafe 
was  confirmed  by  the  Dean  and  Chapter,  there  being  at  that  Time  to  come  four  Tears  of  an  old 
Leafe  then  in  Being  ;  the  Queition  was,  whether  this  was  a  good  Leafe,  or  whether  it  was  void 
by  the  Statute  1  Eliz,.  becaufe  it  was  made  for  twenty-one  Years,  to  commence  a  data  Indenture, 
when  there  were  four  Years  to  come  of  an  old  Leafe,  or  whether  the  Confirmation  had  made  it 
good  ;  and  adjudged  in  the  Exchequer-Chamber  to  be  good  Leafe;  but  it  had  been  void  if  it  had 
not  been  confirmed,  and  'tis  likewife  void  againft  the  Succeffor  by  the  Statute  32  H.  b'.  but  not 

by 


1094  Leafes, 

by  the  Statute  i  Eliz-.  becaufe  it  commenced  only  by  Efloppel  prefently,  but  not  in  Interefl  till 
after  the  Expiration  of  the  four  Years;  and  it  cannot  be  prejudicial  to  the  Succeflor,  becaufe  he 
will  now  have  two  Rents  inftead  of  one,  for  he  will  have  one  Rent  in  Efloppel  and  another  in  In- 
terefl.    Moor  109.  Fox  verfus  Collier. 

10.  A  Leafe  was  made  by  a  Bifhop  for  three  Lives,  (viz,.)  to  one  for  Life,  Remainder  to  an- 
other for  Life,*  and  fo  to  a  third  Perfon  for  Life,  referving  the  antient  Rent;  the  Succeflor  accepts 
the  Rent;  adjudged,  that  this  Acceptance  of  the  Rent  (hall  bind  him  for  hii  Time,  fo  that  he  fhall 

•not  avoid   this  Leafe,  which  otherwife  was  voidable.     Cro.  Car.  6j.    Owen  verfus  Thomas,  and 
(■Vhee/er  verfus  Danby.  S.  P. 

1 1.  A  Bifhop  granted  the  Office  of  Keeper  of  a  Park  to  one  for  Life,  and  the  Fee  of  five  Marks 
yearly  for  Keeping  the  fame,  which  was  the  antient  Fee,  and  alfo  Pa/lure  for  two  Horfes,  which 
was  never  granted  before;  the  better  Opinion  was,  that  this  Encreafe  of  the  Fee,  by  adding  the 
Pafture  for  two  Horfes,  being  feveral  in  Specie  from  the  five  Marks,  did  not  make  the  Grant 
void  in  the  Whole,  but  quoad  to  that  only.  Bridgman  29.  Chichefler  verfus  Freeland.  Lea 
71.  S.C 

W.  Tones       !*■  If  a  Dean  of  one  Cathedral  be  elected  Bifhop  of  another  See,  with  a  Difpenfation  Retinerc 

158.  his  Deanery  in  Commendam  ;  if  afterwards  the  Bifhop  of  that  See  whereof  the  new  elected  Bifhop 

i.  Roll.     was  formerly  Dean,  doth  make  a   Leafe,    in  fuch  Cafe   the  Confirmation  by  the  Commendatory 

B.ep.450.  £>ean  js  oooci.     Evans  verfus  Afcue.  Latch  233.  S.C. 
Palm.  3  J  J  J         . 

457.  Noy  75.  s-  c' 

13.  The  Bifhop  of  Femes  made  a  Leafe  of  a  Manor,  Parcel  of  his  Bifhoprick,  the  Dean  having 
made  a  Layman  his  Subflitute,  to  give  his  AfTent  to  all  Grants  and  Leafes ;  the  faid  Subititute,  to- 
gether with  three  Prebends,  confirmed  the  Leafe  by  fixing  the  Chapter-Seal  to  it;  afterwards  three 
other  Prebends,  at  three  feveral  Times,  fubfcribed  their  Names  to  this  Confirmation;  the  B  fhop 
died;  adjudged,  that  the  Confirmation  was  void  for  feveral  Reafons;  firft,  becaufe  it  was  made  by 
a  Substitute  who  was  a  Stranger  to  the  Chapter,  and  it  was  not  made  by  the  major  Part  of  the 
Chapter;  for  the  Whole  confiited  of  a  Dean  and  eleven  Prebends,  and  the  Confirmation  was  only 
by  three  of  them ;  'tis  true,  three  more  afterwards  fubfcribed  their  Names,  but  that  was  at  feve- 
ral Times,  when  they  ought  to  put  the  Chapter-Seal  and  give  their  Aflent  capitulariter  Congre- 
gati,  at  one  and  the  fame  Time,  in  the  Chapter-Houfe.  Davis's  Rep.  43.  Dean  and  Chapter  of 
Fernes's  Cafe.     4  Mich.  Dyer  145.  S.  P. 

14.  In  Trover,  &c.  the  Cafe  was,  that  the  Manor,  &c.  belonged  to  the  Abbey  of  Ofney,  and 
that  the  Lands  in  Queftion  were  thirty  Acres  of  Meadow,  Parcel  thereof,  and  that  the  Abbot  ufed 
to  have  primam  ve/turam  thereof,  from  Lady-day  to  Lammas,  and  that  one  B.  had  the  After-grafs, 
&c.  that  this  Manor  and  Vefture  came  to  the  King  by  Surrender  of  the  Abbey,  who  granted  to 
the  Bifhop  of  Oxford,  and  his  Succeffors,  primam  Vefturam  of  this  thirty  Acres,  and  afterwards  the 
Bifhop  leafed  it  to  the  Plaintiff  for  three  Lives,  rendring  Rent,  and  died;  and  whether  this  was  a 
good  Leafe  to  bind  the  Succeflor,  was  the  Queftion;  ard  adjudged  that  it  was  not,  becaufe  prima 
Veftura  Terra  is  only  the  firft  cut  of  Grafs;  the  Grantee  cannot  feed  it;  therefore  'tis  not  fuch  an 
Hereditament  of  which  a  Leafe  may  be  made  to  bind  the  SuccelTor.  Palm.  1 74.  Bifiop  of  Oxford's 
Cafe.     See  Dyer  271. 

15.  In  a  Special  Verdict,  the  Cafe  was,  the  Rectory  of  Cherry  in  Montgomeryshire  being  in  Leafe 
for  Years,  a  concurrent  Leafe  was  made  thereof  Anno  11  Car.  which  was  confirmed  by  the  Dean 
and  Chapter;  afterwards,  Anno  16  Car.  Dr.  Manwaring  being  made  Bifhop  of  St.  Afaph,  made 
another  concurrent  Leafe  to  the  Defendant,  of  this  Rectory,  rendring  the  antient  Rent,  which 
laft  Leafe  was  not  confirmed  by  the  Dean  and  Chapter;  the  Queftion  was,  whether  this  laft  Leafe 
not  confirmed,  was  void,  or  only  voidable ;  and  it  was  infilled,  that  it  was  voidable  only,  becaufe 
the  Statutes  32  H  8.  and  1  Eliz,.  were  made  for  the  Benefit  of  the  Succeffors;    and   Leafes  not 

*  Cro.      warranted  by  thofe  Statutes  are  Leafes  at*  Common  Law,  which  in  fuch  Cafe  makes  them  void- 
Car.  95.    able,  but  not  void;  the  Cafe  was  not  adjudged.     Hardr.  154.  Thorowgood  verfus  Herbert. 
Sid.  416.        i<5-  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  the  Lands  in  Queftion  were  Parcel  of  the 
1  Lev.       Inheritance  of  the  Archbifhops  of  York;  that  a  Leafe  was  made  thereof  in  1604,  referving  the  an- 
*Ja'  tient  Rent ;  that  Anno  1630,  the  LefTee  furrendered  it  to  Archbifliop  Harfenett,  and  that  ever  fince  it 

'  q4  was  kept  by  him  and  the  fucceeding  Archbifhops  in  Demefne,  rill  the  Year  1660,  and  then  Fruyn 
Archbifhop  of  York,  made  a  Leafe  of  it  for  twenty-one  Years  to  the  Plaintiff;  and  the  Queftion 
was,  whether  this  was  a  good  Leafe  within  the  Statute  32  H.  8.  by  which  Bifhops  have  Power 
to  make  Leafes  for  twenty-one  Years  of  fuch  Things  which  have  for  the  greater  Part  of  twenty 
Tuns  Lift  pafl,  before  the  Making  thereof,  been  commonly  demifed,  and  in  this  Cafe  the  Lands  had 
not  been  demifed  for  thirty  Years  iaft  paft  before  the  Making  this  Leafe  ;  two  Judges  were  of  Opi- 
nion, that  this  Le^fs  was  not  good,  but  may  be  avoided  by  the  Succeflor,  becaufe  the  Statute  be- 
ing an  enabling  Law,  ought  ftrictly  to  be  purfued ;  all  enabling  Laws  imply  a  Negative,  that  it 
fhall  be  fo  and  no  otherwife  ;  two  Judges  of  another  Opinion,  (viz..)  that  the  Meaning  of  this  Sta- 
tute was  to  reftrain  Bifhops  from  making  Leafes  of  their  antient  Palaces  and  Demefne  Lands  which 
were  never  demifed  before,  and  that  it  did  not  extend  to  fuch  Lands  which  had  been  demifed,  and 
had  gained  an  accuftomed  Rent;  for  if  it  fhould  be  conftrucd  literally,  thefe  lnconveniencies  might 
happen,  that  if  a  Bifhop  fhould  keep  the  Lands  in  his  Hands  for  the  Space  of  eleven  Years,  he 
can  never  make  a  good  Leafe  of  them  afterwards  for  twenty-one  Years ;  fo  if  he  fhould  be  dif- 
4  feifed 
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feifed,  and  kept  out  of  Polleffion   for  eleven  Yean,  he  would  be  in  the  fame  Cafe.     Raym.  1C6. 
Pemble  verfus  Sterne. 

17.  Cafe,  &c.  for  difturbing  him  in  the  Office  of  Regifler  of  the  Bifhop's  Court  at  BrifiJl:  Upon 
Not  guilty  pleaded,  the  Cale  was  found  fpechlly  thus,  (viz,.)  that  Bnftvll  is  a  new  Bifhoprick 
founded  in  the  Reign  of  H.  8.  and  taken  out  of  the  Bifhoprick  of  Salisbury  ;  that  this  is  a  ne- 
ce'fTary  Office,  and  hath  been  gi  anted  fparalibus  temportbus,  fince  the  Bifhoprick  wis  founded,  to 
Grantees  and  their  Affigns,  for  three  Lives  j  that  this  Office  was  granted  to  one  Heap,  that  Ro- 
bert, late  Bifhop  of  Briftoll  in  the  Year  1639.  in  Confideration  of  the  Surrender  of  that  Grant* 
did  grant  this  Office  to  Ijracl  Pownell  and  his  Affigns,  for  the  Lives  of  Nathaniel,  Edward  and 
Jfrael  Pownell,  and  that  Livery  and  Seifin  was  made,  &c.  which  Grant  was  confirmed  by  the 
Dean  and  Chapter,  and  that  the  Bifhop  is  dead,  but  Edward  was  Rill  living  j  that  the  prefent 
Bifhop  granted  it  to  the  Plaintiff  for  Life,  and  Livery  ahd  Seifin  was  made  ;  that  this  Grant  was 
likewife  confirmed  by  the  Dem  and  Chapter  ;  they  found  the  Statute  1  Eliz.  (viz,)  that  all 
Grants  made  by  Bifhops  of  Lands  or  Tenements,  &c.  to  their  Bifhcpricks  belonging,  other  than 
for  2 1  Years,  or  3  Lives,  fhall  be  void  and  fo  make  a  general  Conclufion  ;  it  was  argued  for  the  Plain- 
tiff, that  this  Leafe  for  3  Lives  could  not  bind  the  SuccefTor,  becaufe  the  Statute  enjoins,  that  fuch 
Leaks  muft  be  made  of  the  Lands  ufually  granted ;  which  Words  import,  that  they  have  been 
granted  lime  out  of  Mind,  which  cannot  be  in  this  Cafe,  becaufe  this  Bifhoprick  was  founded 
within  Time  of  Memory  ;  and  tho'  it  was  taken  out  of  the  Bifhoprick  of  Salisbury  yet  the  Pre- 
Icription  in  that  old  Bifhoprick  will  not  extend  to  this  new  one,  but  remains  there  ftiil ;  to  which 
it  was  anfwered,  and  fo  adjudged,  that  as  to  the  granting  Offices,  there  was  no  Difference  between 
an  old  and  a  new  Bifhoprick  •  for  they  do  not  make  fuch  Giants  by  Virtue  of  any  Prefcription, 
but  as  they  are  Owners  of  the  Eftate,  and  feifed  thereof ;  befides  Offices  of  NeceP'ty,  are  not  re- 
ftrained  by  any  Statute;  and  this  is  fuch  an  Office,  and  it  cannot  be  a  Prejudice  to  the  SucceiF.  1 
to  have  an  able  and  skilful  Officer  in  his  Court,  as  foon  as  he  is  Confecrar„d  :  It  was  for  this 
Reafon  that  the  Grant  of  the  Regifter's  Office  in  Reverfion  was  hel  I  good  in  Tcung  and  Fowler's 
Cafe  ;  and  'tis  a  Sign  that  this  is  an  Office  of  Keceffity,  becaufe  it  was  fo  granted  before  the  Statute 
1  Eliz.  for  the  jury  have  found,  that  it  hath  been  ^o  granted     ,  '  mporibtti  fince  the  Bi- 

fhoprick was  founded  in  the  Reign  of  H.  8.  'tis  true,  in  Lamb  and  Walkers  Cafe,  the  Gr  1  t 
was  held  void,  but  it  was,  becaufe  it  had  not  been  [o  granted  before  the  Year  ioco.  which  was 
long  after  1  Eliz,.  Now  the  Jury  fhould  have  found,  that  this  Office  was  ufually  granted  for 
three  Lives  before  1  Eliz,.  for  the  Finding  that  it  was  fo  granted  fparalibus  iemponbus  after  the 
Bifhoprick  was  founded,  is  defective,  becaufe  that  may  be  true,  and  yet  not  till  after  1  Eliz,.  for 
which  Reafon  the  Parties  agreed  to  take  a  Venire  facias  de  novo,  z  Lev.  136.  Ridley  verfus 
Pownell. 

18.  fn  a  Special  Verdift,  the  Cafe  was,  that  the  Bifhop  of  Excefter  was  feifed  of  the  Manor  2  Mod. 
of  Burniell,  in  which  there  was  another  Manor  called  Trecear ;  they  find  the  Statute  1  Eliz,.  in  57- 
hac  verba,  and  that  the  old  accuflomed  yearly  Rentreferved  upon  a  Dcmife  of  both  thefe  Manors 

was  67  /.  1  s.  5  d.  that  Jojeph  Hall,  Bifhop  of  Excefter,  demifed  both  thefe  Manors  to  one  Pfowfe 
for  99  Years,  determinable  upon  three  Lives,  referving  the  old  Rent  yearly  of  67  /.  1  s.  5  d.  that 
Prowfe  affigned  to  Nofworthy,  excepting  the  Demefnes  of  Trecear  ;  that  Nofworthy  furrendered 
both  the  Manors  to  the  Bifhop,  who  redemifed  the  fame  to  him,  excepting  the  Demefnes  of  Tn- 
cear,  and  excepting  one  Farm,  Parcel  of  the  Manor  of  Burniell,  and  this  for  three  Lives,  reler- 
ving  the  old  Rent  of  67  /.  15  s.  d.  yearly  ;  the  Queftion  was,  whether  this  fecond  Leafe  was  good, 
and  that  depended  upon  another  Quefiion,  (viz,.)  whether  this  was  the  old  accullomed  yearly 
Rent  within  the  Intention  of  that  Statute  ;  the  Court  was  divided,  for  Vaughan  Ch.  Juft.  and 
Ellis  were  againft  the  Leafe,  and  Windham  and  Atkins  for  it;  but  Vaughan  dying,  and  North 
Ch.  juft.  fucceeding  him,  Judgment  was  given,  that  the  Leafe  was  good,  1  Mod.  203  Thred- 
needle  verfus  Lynham. 

19.  In  Covenant  the  Plaintiff  declared,  that  the  Bijbop  of  Salisbury,  who  was  PredecefTor  to  the  2  Lev. 
Defendant,  being  feifed  in  Fee,  demifed  to  the  Plaintiff  for  21  Years,  referving  the  antient  Rent,  6S" 
and  covenanted  for  himfelf  and  his  Succeffors,  to  difcharge  all  Publick 'Taxes ;  and  that  fince    the 
Defendant  was  made  Bifhop,  a  Tax  was  ajfeffed  on  the  Land  by  Act  of  Parliament,  which  the  Plain- 
tiff paid,  and  the  Defendant  refufed  to  difcharge  it;  and  upon  Demurrer  to  this  Declaration,  the 

firft  Objection  was  to  the  Form  of  it,  for  that  he  declared,  that  the  rredeceffor  Bifhop  was  feifed, 
and  did  not  fay,  in  jure  Ecclefia,  for  he  might  be  feifed  in  his  Natural  Capacity;  therefore  the 
Declaration  was  held  ill  ;  as  to  the  Matter  in  Law,  the  Queftion  was,  whether  this  was  luch  a  Co- 
venant as  is  incident  to  a  Leafe,  which  a  Bifhop  hath  Power  to  make  by  the  Statute  32  H.  8.  it 
was  faid  by  Ch.  Juft.  Hale,  that  if  this  had  been  an  antient  Covenant  in  former  Leafes,  it  might 
have  been  good  to  bind  the  Succeffor,  fo  as  to  difcharge  the  LefTee  from  Payment  of  Pen/tons, 
'Tenths,  &c.  but  then  it  muft  have  been  averred  to  be  an  antient  Covenant,  which  this  could  not, 
becaufe  this  Way  of  Taxing  lately  came  in  ;  but  that  this  Covenant  (be  it  as  it  will,)  would  not 
avoid  the  Leafe.     1  rent.  223.  Davenant  verfus  Bifhop  if  Salitbwy. 


(B)tt? 


Leafes . 

(B) 

2Sp  &zan$  mn  €'mpt:v$. 

i.  If  F  the  Patron  and  Ordinary  had  by  Deed  granted  to  the  Parfbn,  that  he  might  grant  a 
J[  Rent-Charge  our.  of  the  Glebe,  fuch  Grant  of  the  Parfon  would  have  bound  his 
Suc^effor's  at  Common  Law,  before  the  restraining  Statures,  tho'  it  had  not  been  confirmed 
by  the  Dean  and  Chapter,  for  in  fuch  Cafe  the  Ordinary  alone  might  have  agreed  to 
the  Grant  made  by  the  Paifon,  either  by  his  Licenfe  precedent,  or  by  his  Confirmation 
fubfequent,  without  the  Confirmation  of  the  Dean  and  Chapter,  becaufe  they  could  not  in- 
termeddle in  any  Thing  which  the  Bifhop  did  as  Ordinary  •  but  yet  in  fuch  Cafe  the  Licenfe 
or  Confirmation  had  not  been  good  to  have  made  the  Charge  perpetual,  uulefs  the  Patron  had 
a  Fee-fimple  in  the  Patronage,     o  Eliz.  Dyer  252. 

2.  If  a  Bifhop  hath  two  Chapters,  both  mutt  confirm  his  Leafes.     11  Eliz.  Dyer  282. 

3.  The  Antient  Rent  of  twenty  Quarters  of  Corn,  referved  to  a  Priory,  came  to  the  Crown 
by  the  Statute  of  Dijfolutions  ;  adjudged,  that  a  Leafe  made  thereof  was  good  by  the  Statute  27 
H.  8.  cap.  21.  by  the  Word  Hereditament,  for  it   may   defcend  or  efcheat.     7  Eliz.  Owen.  32. 

4.  The  Deanery  of  W.  was  difTolved  by  Act  of  Parliament,  and  a  new  Dean  made  of  a  new 
erected  Deanery,  to  which  the  Poileffions  of  the  Prebend  of  C.  were  annexed  ;  this  new  Dean 
having  taken  upon  him  ro  be  a  Prebendary  in  the  fame  Church  where  he  was  Dean,  was  de- 
prived by  the  Bifhop  in  his  Vifitation,  for  taking  two  Dignities  in  one  Church  ;  and  another 
Dean  was  made  ;  but  upon  an  Appeal  the  firft  Dean  was  reltored,  and  then  fome  Leafes  which 
he  had  made  before  his  Deprivation,  were  confirmed  by  the  Bifhop  and  Chapter ;  afterwards, 
upon  another  Appeal  this  Dean  was  removed,  and  the  other  was  reftored  again,  who  would 
have  avoided  thofe  Leafes;  but  adjudged  he  could  not,  for  by  the  Confirmation  of  the  Chapter 
thofe  Leafes  were  made  good,  and  there  was  no  Occafion  to  have  them  confirmed  by  the  Bifhop, 
or  by  the  King,  as  was  pretended,  becaufe  a  Deanery  is  a  Spiritual  Promotion,  and  not  a  Dona- 
tive.    Pafch.  10  Eliz..  Dyer  273. 

5,  The  Dean  and  Chapter  of  Worcefler  made  a  Leafe  of  Lands  which  they  had  in  Right  of  the 
Church,  to  L.  E.  for  the  Life  of  three  other  Men,  referving  the  antient  Rent  half  yearly  ;  ad- 
judged, that  this  is  not  void  by  the  Statute  13  Eliz-.  cap.  10.  for  tho' the  Lands  were  heriotable, 
and  theHeriot  was  omitted  in  the  Leafe,  yet  becaufe  the  annual  Rent  was  referved,  and  the  He- 
riot  was  not  a  Thing  annual,  or  any  ways  depending  on  the  Rent,  the  Leafe  was  good  ;  and 
tho'  the  antient  Rent  was  payable  quaiterly,  and  by  this  Leafe  it  was  to  be  paid  only  half-yearly- 
ly,  yet  the  Statute  is  fufficientiy  Satisfied  by  the  Payment  of  the  Rent  yearly,  which  Word  was  o- 
mitted  in  my  Lord  Mont  joys  Cafe,  which  fee  Pojtea  Leafe  by  Tenant  in  Tail.  6  Rep.  37. 
Dean  and  Chapter  of  M^orc(jlev&  Cafe. 
Moor  <5.  The  Warden  and  Fellows  of  All-Souls  College  in  Oxon,  made  a  Leafe  for  20  Tears ;  it  was 

5y3-  S.  C.  objected,  that  the  Leafe  was  void,  and  not  warranted  by  the  Statute  13  Eliz.  cap  10.  which  makes 
all  Leafes  void,  other  than  for  twenty-one  Tears ;  but  adjudged,  that  the  Statute  was  made  to  a- 
bridgc  the  long  Leafes  heretofore  made  by  Colleges,  and  to  limit  them  to  to  a  fhorter  Meafure  of 
Time,  (viz.)  to  twenty-one  Years,  or  three  Lives;  but  not  to  reftrain  them  punctually  to  that 
Time,  fo  that  they  could  not  make  them  for  any  fhorter  Term  ;  and  tho'  it  was  not  found  that 
any  Rent  was  referved  on  this  Leafe,  'tis  not  void  for  that  Reafon,  becaufe,  if  the  other  Side  will 
take  Advantage  of  it,  he  ought  to  plead  the  Statute,  and  fhew  it;  beftdes,  'tis  not  void  againft 
*  Hardr.  *  Warden  who  made  it,  but  againft  his  Succeflbr,  tho'  no  Rent  is  referved.  1  Leon.  306,  314. 
5i5'  Carter  verfus  Cleypolt. 

z  Cro.  7.  A  Prebend  made  a  Leafe  of  Lands,  Parcel  of  his  Prebendary,   with  an  Exception  of  Oaks, 

45S.  S.  C.  Afhes,  &c  and  this    Leafe  was  confirmed  by  the   Archbifhop,  who  was  Patron,  but  not  by  the 

Dean   and  Chapter  ;  adjudged,  that  the   Confirmation  was  good,  but  this  Prebend  having  made  a 

fecond  Leafe,  without  any  Exception   in  it,  that  Leafe  was  held  void  upon  the.  Statute   13  Eliz. 

cap.  10.     3   Buljl.  200.  Smith  verfus  Bowles. 

8.  If  the  Parfon  and  Ordinary  make  a  Leafe  for  Years  of  the  Glebe  to  the  Patron  himfelf,  and 
afterwards  the  Patron  afligns  this  Leafe  to  another,  fuch  Affignment  is  good,  and  the  Confirma- 
tion of  the  firft  Leafe  made  to  himfelf,  and  his  Deed,  doth  enure  to  a  double  Intent,  (viz.)  to 
make  the  Affignment  of  the  Leafe  good,  and  to  a  Confirmation  of  that  Leafe  to  the  Affignee. 
5  Rep.  15. 

p.  A  Parfon  made  a  Leafe  for  forty  Years,    the  Bifhop  of  London  being  Patron  and  Ordinary 

confirmed  it  under  his  Hand  and   Seal,  without  the  Dean  and  Chapter  ;  the  Parfon  died,  and  the 

Bifhop  collated  another,  and  he  made  a  new  Leafe,  which  was  well  confirmed;  adjudged,  that 

the  firft  Leafe  was  good.      19  Eliz.  3  59. 

Oo.Eliz.       10.  In  Ejectment  there  was  a  fpecial  VerdicL,  in  which  the  Cafe   was,   The  Dean  and  Chapter 

167.  S.  C>  0f  £   made  a  Leafe  of  Lands  to  W.  R.  rendring  Rent  to  be  paid  at  the  Chapter-Houfe  in  E.  and 

in  Default  thereof  on  the  Days  on  which  it  was  referved  to  be  paid,  that  the  Leafe jhould  be  void; 

the  Rent  was  not  paid,  tho'  demanded  at  the  Chapter-Houfe  ;  then  the  Dean  and  Chapter  made 

another  Lei  fe  to  R.  R.  for  forty  Years,  &c.  to  which  they  fixed  their  Common  Seal,  and  a  Letter 
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of  Attorney  to  D.  D.  to  make  Livery,  &c.  which  was  done  accordingly  ;  ic  was  objected,  that 
this  Leafe  was  not  good,  becaufe  W.  R.  the  firft  LelTee,  was  then  in  Pofleifion ;  but  adjudged, 
that  the  Leafe  was  good  before  any  Livery  made  by  the  Attorney,  and  before  any  Entry  made 
by  the  Dean  and  Chapter  j  for  a  Deed  of  a  Corporation  is  a  perfect  Deed  by  the  Date  and  Seal, 
before  any  Delivery  ;  for  as  to  fuch  Deeds  a  Delivery  is  not  necelTary,  neither  is  any  Entry  re- 
quifite  by  a  Corporation  to  avoid  a  Deed.  Hill.  3 1  Elix,.  2  Leon,  07.  Willis  verfus  Jermm.  Po- 
ftea  Verdict.  (I)  2.  S.  C. 

11.  By  the  Statutes  1  &  1  3  Elix..  Bifhops  and  other  Ecclefiaftical  Perfons  are  reflxained  to  alien  1  R°1L 
or  difcontinue  any  of  their  Livings,  &c.  The  Mafter  and  Fellows  of  Magdalen  College  after  the  Rcp-'S1' 
Statute  1  3   Elix,.  conveyed  a  Houfe,  Parcel  of  their  PofTeiTions,  to  the  Queen  in  Fee,  upon  Con- 
dition, that  fhe  fhould  convey  the  fame  to  L.  E.  in  Fee;  the  Queen  accordingly  granted  it  unto  him  ; 
adjudged,  that  the  Queen  is  not  exempted  out  of  the  general  Words  of  Statutes  made  either  for  the 
Advancement   of  Religion  or  Learning,  or  for  the   Relief  of  the  Poor,  or  to  fupprefs  Wrongs ; 

and  the  Statute  1 3  Elix..  was  made  to  fupprefs  Dilapidations,  &c.  and  that  the  Mafter  and  Fel- 
lows are  within  the  faid  Ad,  and  difabled  to  grant  in  Fee ;  and  then  the  Queen  could  not  take 
from  them  who  were  fo  ditabled,  tho'  'tis  not  a  Difability  firnpliciter,  but  fecundum  quid ;  for  the 
Mafter  and  Fellows  fhall  not  avoid  this  Grant,  but  his  Succeifor  fhall  do  it.  Magdalen  College's 
Cafe.  6  Rep.  60. 

12.  The  Plaintiff' declared,  that  the  Abbot  and  Convent  had  made  a  Leafe  for  Years,  and  this 
was  held  good,  tho'  it  had  been  better  if  the  Declaration  had  been,  that  the  Abbot,  with  the  Af- 
fent  of  the  Convent,  had  leafed,  becaufe  the  Convent  being  dead  Perfons  in  Law,  cannot  properly 
be  faid  to  make  a  Leafe  ;  but  the  Dean  and  Chapter  mud  of  Neceflity  join  in  making  one,  for 
they  are  able  Perfons.     Godb.  21 11  Ireland  verfus  Barker. 

13.  In  a  Qjiare  Impedit,  the  Cafe  upon  a  Demurrer  was,   The  Chapter  of  the  Collegiate  Church  ±  Mod. 
of  Southwell,  was  feifed   of  the  Advowfon  of  H-  in  Grofs,  in  the  Right  of  their  Church,  and  56. 
having  prefented  one  Efco,  they  granted  the  next  Avoidance  to  Ed.  King,  from  whom  by  mefne 
Alignments  it  came   to  E.  Bligh,  who  after  the   Death  of  Efco  prefented  the   Defendant ;  the 
Points  were,  whether  the  Grant  of  the  next  Avoidance  was  reftrained  by  the  Statute  13    Eliz... 

cap.  10.  and  whether  that  Statute  is  a  general  Law,  for  it  was  not  pleaded;  adjudged,  that  tho" 
the  Statute  mentions  Deans  and  Chapters,  and  tho'  in  this  Cafe  there  is  a  Chapter,  and  no  Dean, 
yet  the  Grantors  are  within  the  Statute;  for  the  Words  Deans  and  Chapters  fhall  be  taken  dif- 
junctvvely,  becaufe  if  they  are  to  be  taken  jointly,  then  a  Dean  alone  could  not  be  within  this  Law, 
in  refpedof  tbofe  Poffeffions  which  he  holds  in  Right  of  his  Deanery:  Now  this  Statute  retraining 
all  Grants,  Gifts,  &c.  other  than  fuch  on  which  the  old  Rent  is  referved,  this  Grant  of  the  next 
Advowfon  muft  be  void  ab  initio  ;  and  three  of  the  Judges  againft  one  held  this  was  a  general 
Law,  becaufe  it  concerned  all  the  Clergy.  1  Mod.  204.  The  Chapter  of  Southwell  verfus  Bijhop 
of  Lincoln. 

(C) 

75v  Colleger,  &c.  upon  t%t  Statute  18  Eliz.  cap.  6. 

i.^l  "HE  Statute  18  Elix,.  prohibits  the  Mafter  and  Fellows  of  Colleges,  &c.  to  make  any 
1.  Leafes  for  Life  or  Years,  unlefs  a  third  Part  of  the  antient  Rent  at  leaft,  be  referved  and 
paid  in  Corn,  for  the  Ufe  of  the  College,  otherwife  the  Leafe  to  be  void  ;  a  Leafe  was  made  by  a 
College  of  the  Rectory  of  St.  Lawrence's  Church  in  London ;  adjudged,  that  tho'  the  Tithes  in 
London  do  not  confift  in  Corn,  but  in  Money,  and  tho'  in  fuch  Cafe  there  muft  be  a  Defed  of 
this  Special  Reflation  in  Corn,  yet  the  Leafe  is  good ;  becaufe  the  Profits  of  this  Redory  did 
not  confift  in  Tithes,  which  renew  yearly,  and  are  of  Common  Right,  but  of  Tithes  which  are 
cuftomary  in  London,  and  againft  Common  Right.     1  Leon.  10.  Kemp  verfus  Hollingbroke. 

2.  The  Dean  and  Canons  of  Windfor  agreed^to  caft  Lots  for  certain  Leafes  of  Lands  of  the  Church, 
and  to  have  Aiiurances  made  of  the  fame,  that  after  the  Lots  were  caft  every  one  might  know  what 
Lands  he  fhould  have,  and  to  have  AlTurances  made  accordingly ;  and  in  order  thereunto  the  Bo- 
dy Corporate  entered  into  a  Bond  of  500  /.  to  every  Canon,  that  he  fhould  have  a  Leafe,  and  the 
Canon  on  the  fame  Day  entered  into  another  Bond  to  the  Corporation  to  pay  them  510  /.  if 
they  made  the  Leafe  to  him,  &c.  and  it  was  proved,  that  they  agreed  amongft  themfelves,  that 
one  500  /.  fhould  be  flopped  for  the  other,  and  that  the  Corporation  was  only  to  have  10/.  for 
the  new  Leafe  ;  adjudged,  that  the  Bond  by  the  Corporation  of  500  /.  to  each  Canon,  was 
void  by  the  Statute  18  Eliz..  it  being  executed  for  making  a  Leafe  contrary  to  the  Statue  13  E- 
Itx,,    See  Stat  43  Elix,.  Moor  780.  Dean  and  Canons  of  Windfor  verfus  Penrin, 
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25p  Cijanceitojs,   ^ebenDaticg,  an&  oti)?r  <£cclcffafficfi$.   See  Leafes. 

(A)  4- 

i.     A     Prebendary  made  a  Leafe  for  Years  of  Part  of  his  Prebend,  and  this  was  confirmed  by 
j\     the  Dean  and  Chapter;  but  becaufe  it  was  not  confirmed  likewife  by  the  Bifhop,  the 
Leafe  was  adjudged  void,  and  the  Reafon  is,  becaufe  the  Bifhop  is  Patron  and  Ordinary  of  every 
Prebend.     Pafh.  33  H.  8.  Dyer  60. 

The  Queltion  was,  whether  a  Leafe  made  by  a  Prebendary  was  within  the  Statute  32  H.  8. 
cap.  28.  becaufe  that  Statute  mentions  a  Seifin  in  Right  of  the  Church,  and  a  Prebendary  is  feifed 
in  Right  of  his  Prebend;  but  adjudged  he  is  within  the  Equity  of  the  Statute  4  Leon.  51.  AElon 
verfus  Pitcher. 

2.  A  Prebendary,  who  was  feifed  of  a  Retlory  in  Right  of  his  Prebend,  made  a  Leafe  thereof 
for  feventy  Years  ;  the  Bifhop,  who  was  Patron  of  the  Prebend,  granted  the  next  Avoidance 
thereof  to  G.  D.  which  Grant  was  confirmed  by  the  Dean  and  Chapter;  then  G.  D.  the  Grantee 
of  the  next  Avoidance  confirmed  the  aforejaid  Leaje  to  the  LefTce  ;  then  the  next  Avoidance  of 
the  Prebend  came  to  G.  D.  who  presented  N.  W.  and  he  was  inftalled,  and  afterwards  died, 
and  then  the  Bifhop  collated  K.  to  the  Prebend,  who  was  inftituted  and  inducted  into  the 
'Rectory,  and  made  a  Leafe  to  the  Plaintiff;  and  the  Defendant  claimed  under  the  firft  Leafe 
made  by  the  then  Prebendary,  and  confirmed  by  the  Grantee  of  the  next  Avoidance  ;  but  ad- 
judged, that  his  Confirmation  was  of  no  Effect,  becaufe  N.  W.  came  in  by  a  Grant  of  the 
next  Avoidance,  confirmed  by  the  Dean  and  Chapter  before  the  Grantee  confirmed  the  Leafe,  and 
by  Confequence  that  Grant  being  compleat,  could  not  be  fubject  to  his  Confirmation  ;  and  there- 
fore when  K.  entered  on  the  Rectory  in  Right  of  his  Prebend,  he  was  feifed  in  his  Demefne  as  of 
Fee,  and  did  thereby  totally  defeat  the  Leafe,  fo  as  it  could  never  take  effect  againft  any  SuccefTor. 
Hob.  7.  Spendlos  verfus  Hirkett. 
aBulft.  3-  I"    Covenant,    the    Plaintiff"   declared,  that  T.  Tithe   Defendant   was   Parfon   of  D.    and 

201.  covenanted  with  the  Plaintiff,  that  he  fhould  have  the  Tithes  of  certain  Lands  in  the  Parifh  for 

three  Years ;  that  afterwards  he  (the  Defendant)  refigned,  and  another  Parfon  was  inducted,  by 
*i?Eliz.  Reaf°n  whereof  he  (the  Plaintiff)  could  not  have  the  Tithes;  the  Defendant  pleaded  the  Statute 
cap.  20.  *  13  and  14  Eliz,.  and  upon  a  Demurrer  to  the  Plea,  it  was  adjudged  ill,  becaufe  the  Defendant 
14  Eliz.  did  not  plead,  that  he  was  abfent  from  his  Parfonage  for  eighty  Days,  &c.  for  otherwife  his  Co- 
cap.  n.     venant  is  not  made  void  by  thefe  Statutes.     1    Roll.  Rep.  403.  Rudge  verfus  'Thomas. 

4.  A  Parfon  made  a  Leafe  of  his  Rectory  for  fixty  Years,  which  was  confirmed  by  the  fuc- 
ceeding  Bifhop  and  Patron,  and  neither  of  them  Bifhop  or  Patron  at  the  Time  when  the  Leafe  was 
made;  yet  adjudged,  that  the  Leafe  thus  confirmed  was  good.  Cro.  Car.  27  Sir  Rob.  Bantfitr's  Cafe. 

5.  In  an  Action  on  the  Cafe  upon  an  Iffue  directed  out  of  the  Exchequer-Chamber,  to  try 
whether  a  Leafe  made  by  the  Petty  Canons  of  5/.  PauPs,  of  the  Rectory  of  St.  Gregory  for  21 
Years,  was  good,  or  not  :  The  Cafe  upon  the  Evidence  appeared  to  be  thus,  (viz..)  Anno  13  Car. 
1.  the  faid  Petty  Canons  made  a  Leafe  to  the  Plaintiff  and  his  Wife  of  the  Rectory  of  St.  Grego- 
ry's for  twenty-one  Years,  rendring  Rent  of  40/.  per  Annum,  and  the  Plaintiff  covenanted  to 
pay  yearly  a  Couple  of  Capons,  or  6s.  8  d.  in  Money  ;  and  it  appeared,  that  former  Leafes  had 
been  made  of  this  Rectory,  referving  feveral  Rents  under  40  /.  per  Annum  ;  but  in  the  laft  Leafe, 
that  was  made  before  the  Leafe  now  in  Queftion,  there  was  40  /.  per  Annum  Rent  referved,  and 
a  Couple  of  Capons ;  adjudged  by  Hale  Ch.  Baron  and  the  Court,  that  the  laft  Rent  referved  up- 
on the  laft  Leafe  fiiall  be  taken  to  be  the  accuftomed  Rent  within  the  Statutes  32  H.  8.  cap.  28. 
and  13  Eliz,.  cap.  10.  becaufe  the  firft  Rent  referved  upon  the  firft  Leafe  made  after  theie  Statutes 
hath  been  altered  fince  that  Time;  but  that  the  Rent  referved  upon  this  laft  Leafe  nowin  Queftion, 
was  not  the  accuftomed  Rent,  becaufe  that  was  40  /.  per  Annum  and  a  Couple  of  Capons  ;  fo  that  the 
Capons  being  referved  they  were  Parcel  of  the  Rent :  'Tis  true  the  LeJJee  covenanted  to  pay  them 
yearly,  but  that  Covenant  will  not  amount  to  a  Refervation,  becaufe  it  will  not  bind  the  Wife, 
if  fhe  furvive  her  Husband ;  they  held  likewife,  that  a  Leafe  of  Tithes  for  twenty-one  Years,  is 
good  within  thefe  Statutes;  but  not  for  three  Lives,  becaufe  Debt  will  not  lie  for  the  Rent.  Hardr. 
325.  Morris  verfus  Antrobus. 

6.  Upon  a  Trial  at  Bar  by  a  Devonshire  fury,  the  Cafe  was,  a  Prebendary  of  Salisbury,  Anno  4 
Ed.  6.  made  a  Leafe  for  99  Years  of  the  Rectories  of  Kinftanton  and  Telamton  in  Devon,  to 
commence  after  a  Leafe  then  in  Being,  which  Leafe  was  confirmed  by  the  Bifhop  and  Dean  and 
Chapter  of  Salisbury,  and  accordingly  enjoyed  by  the  LefTee,  which  at  this  Time  was  one  Pol- 
l  •  '.  ;  and  it  was  adjudged,  this  was  a  good  Leafe,  tho1  it  was  not  confirmed  by  the  Bifhop 
oj  Excefter,  in  whole  Diocefe  thefe  Rectories  were;  'tis  true,  they  are  not  within  the  Diocefe 
of  Salisbury,  but  becaufe  they  were  granted  by  H.  z.  and  the  Bifhop  of  Excefter  then  being, 
and  annexed  to  a  Prebend  of  Salisbury,  they  were  now  Parcel  of  the  Prebend  there ;  and  there- 
fore tho'  they  are  inducted  by  the  Bipop  of  Excefter,  yet  they  are  inftituted  by  the  Bifhop  of  Sa- 
lisbury, and  take  an  Oath  of  canonical  Obedience  to  him  ;  and  a  Lapfe  thereof  frrall  not  incur  to 
the  Bijhop  of  Excefter :  'Tis  true,  the  Leflee  had  employed  feme  Friends  to  take  a  Leafe  of  fome 
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fucceeding  Prebendaries;  but  that  (hall  not  be  a  Surrender  of  the  old  Leafe;  for  a  Leafe  in  Truft 
made  to  a  Friend  in  majorem  cautelam,  fhall  not  be  taken  to  be  a  Surrender  of  the  old  Leafe, 
Std.  7f  •  Gie  verfus  Rider. 

7.  In  a  Prohibition,  the  Cafe  w.is,  A  Prebendary,  who  had   a  peculiar   Jurifdiction,   made   a  lUym, 
Leafe  for  Years  of  his  Prebend  with  all  Profits,  Commodities  and  Advantages  thereunto  belonging  ;  88. 
the  Queftion  was,  whether  the  Ecclefiaftical  Jurifdiction  pafTcd  by  thefe  Words  to  the  Leffee,  fo 

as  he  could  make  a  CommifTary  to  hold  Courts ;  the  Court  was  divided,  two  Judges  being  of  O- 
pinion,  that  the  appointing  a  CommifTary  was  annexed  to  the  Spiritual  Perfon,  and  not  to  the 
Lay  Body  of  the  Prebend  ;  and  two  of  another  Opinion;  therefore  they  ordered,  that  the  Plain- 
tiff fhould  declare  on  his  Suggeftion,  and  that  the  Defendant  fhould  demur  to  it,  that  it  might 
come  judicially  before  the  Court,     i  Lev.  125.  Sherrock  verfus  Boucher. 

8.  In  a  Special  Verdict  in  Ejectment  brought  by  the  Succeffor  of  a  Prebendary,  the  Cafe  was,  4  Salk, 
^The  former  Prebendary  made  a  Leafe,  &c.  for  Life,  habendum  a  datu ;   the  Queftion  was,  whe-  413. 

ther  this  fhould  bind  his  Succeflbr;  and  it  was  infilled,  that  it  fhould  no:,  becaufe,  by  the  Sta- 
tute I J  Eliz,.  cap.  10.  thofe  Leafes  by  Ecclefiaftical  Perfons  are  only  good,  which  are  to  com- 
mence from  the  Time  of  the  Making,  but  here  the  Time  of  the  Making  is  excluded,  fo  that  'tis  a 
Leafe  in  Reverfion,  and  therefore  void,  for 'tis  not  to  commence  in  Intereft  till  the  Day  after  the 
Day  of  the  Date  or  the  Making,  for  habendum  after  the  Date  is  the  fame  as  habendum  after  the 
Day  of  the  Date  :  But  this  was  denied  on  the  other  Side,-  for  the  Word  Date  is  equivocal,  'tis  of- 
ten taken  for  the  Day  on  which  the  Indenture  was  dated;  and  if  it  fhould  be  fo  taken  in  this 
Cafe,  then,  'tis  true,  this  Deed  would  be  void;  but  in  Propriety  of  Speech,  the  Date  of  a  Deed 
is  the  Delivery  thereof,  for  Datus  in  Latin,  taken  either  as  a  Participle  or  Subftantive,  fignifies 
delivered  or  Delivery,  fo  that  this  Leafe  commenced  from  the  Delivery,  and  then  'tis  good ;  and 
this  would  be  a  more  reafonable  Expofition  than  to  make  all  void :  Serjeant  Levinz-  tells  us,  that 
the  Judges  were  not  fettled  in  their  Opinions ;  but  at  laft,  upon  Confideration  of  Cleyton's  Cafe, 
of  Osborne  and  Rider's  Cafe,  of  Mellow  and  May's  Cafe,  of  Fox  and  Collier's  Cafe,  of  Bacon  and 
Williams's  Cafe,  of  Berwick's  Cafe,  and  of  Dyer  286,  288.  b.  Moor  40,  and  Latch  54,  they  held 
the  Leafe  was  good.     3  Lev.  438.  Hatter  verfus  Ajh. 

g.  Ejeclment  for  the  Rectory  of  Kingsbury;  at  a  Trial  at  Bar  it  appeared,  that  it  belorged  to  Lev.  ii& 
the  Chancellor  of  Udells,  which  he  and  all  his  Predeceflbrs  had  as  Chancellors  of  that  Church  ;  and 
by  Confequence  the  Leafe  which  he  made  to  the  Plaintiff  is  not  good,  becaufe  not  confirmed  by 
the  Dean  and  Chapter ;  but  adjudged,  that  tho' he  had  this  Rectory  as  Chancellor,  yet  his  Leafe  is 
good  againft  the  Succejfor,  tho'  not  confirmed,  &c.  for  he  is  not  inter  minores  or  dines;  no  more  is 
the  Prxcentor  of  Sarum,  who  is  the  firft  of  the  Choir  all  over  England.  Sid.  158.  Bijfe  verfus 
Holt.    3  Cro  350.  Watkinfon  verfus  Man.  S.P.  of  a  Prebendary. 

10.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  A  Vicar  being  feifed  of  an  HouTe,  &c.  sLet> 
Parcel  of  the  Endowment  of  his  Vicarage,    and  fituate  in  a  Market-Town,  made  a  Leafe  thereof  $u 
for  three  Years;  and  after  one  Tear  was  expired,  he  made  another  Leafe  thereof,  dated   12  Sept. 
for  twenty-one  Years,  to  commence  from  Michaelmas  following,  rendring  Rent  during  the  Term* 
and  payable  at  the  ufual  Feafts,  or  within   ten  Days  after,  which  Leafe  was  confirmed  by  the 
Archbifiiop,  Patron  of  the  Vicarage,  and  by  the  Dean  and  Chapter  of  Canterbury ;  the  Queftion 
was,  whether  this  Leafe  fhould  bind  the  SuccefTor ;  it  was  objected,  that  it  was  void,  becaufe  the 
Rent  was  referved  on  the  ufual  Feafts,  or  within  ten  Days  after,  fo  that  the  Term  ending  at  Mi- 
chaelmas would  be  expired  before  the  laft  Payment  was  due,  for  that  was  not  until  ten  Days  after ; 
but  adjudged,  that  becaufe  the  Refervation  of  Rent  was  during  the  Term,  the  Leffee   fhall  not 
have  ten  Days  after  Michaelmas  in  the  laft  Year;    but  adjudged,  that  this  was  a  Leafe  in  Rever- 
fion, and  fo  not  warranted  by  the  Statute  14  Eliz..  which  excepts  Leafes  in  Reverfion,  and  this 
was  fuch  a  Leafe,  becaufe  it  was  to  commence  at  a  Day  to  come,  (viz,.)  at  Michaelmas  next  af- 
ter the  Date;  but  if  it  had  been  to  commence  prefently,  the  Court  feemed  to  incline  that  it  had 
been  void,  becaufe  there  was  another  Leafe  in  Being,  and  for  fo  many  Years  as  were  to  come  of 
that  Leafe,  it  would  be  a  Leafe  in  Reverfion  ;  and  the  Statute  18  Eliz.  which  allows  a  concurrent 
Leafe,  fo  that  there  be  not  above  three  Years  of  a  former  Leafe  in  Being,  extends  only  to  the 
13  Eliz..  for  'tis  recited  therein,  and  makes  no  Alteration  of  the  Statute  14  Eliz..  and  this  was  the 
Opinion  of  Hob.  in  Crane  and  Taylour's  Cafe,  fo.  269;  but  Hale  was  of  another  Opinion,  (viz..) 
If  the  Leafe  had  been  to  commence  prefently,  it  had  been  good  and  a  concurrent  Leafe,  becaufe 
there  was  lefs  than  three  Years  in  Being  of  the  former  Leafe,  and  that  the  Statute  18  Eliz.  qua- 
lifies Leafes  made  upon  the  14  Eliz,.  as  well  as  thofe  made  on  the  13  Eliz..  becaufe  the  14  Eliz. 
doth  not  repeal  the  1  3  Eliz..  but  is  an  Appendix  to  it,  and  enlarges  it  as  to  Houfes  in  Market- 
Towns;  and  therefore  the  18  Eliz,.  reciting  the  13  Eliz,.  doth  by  Confequence  recite  the  14th 
Eliz..  and  there  is  fuch  a  Connexion  between  all  the  Statutes  concerning  thofe  Leafes  by  Eccle- 
fialtical  Perfons,  that  they  are  to  have  Conftruction  by  one  another.     1  Vent.  244.  Baity  verfos 
Munn. 


7  A  2  (  fe  )  ®;ottnicfe 


i  ioo  Leafes. 


(E) 

Batoned  in  ti?c  ^Inheritance,  ant)  lotKre  not  tj^oYcnen^ 

i.  TN  Replevin,  &c.  the  Cafe  was,  'T.Smith  was  a  Copyholder,  and  the  Lord  of  the  Manor 
I  made  a  Leafe  of  the  Copyhold  Lands  to  W.  W.  and  granted  the  Reverfion  to  /.  M.  and  his 
Heirs;  the  LeiTee  aifigned  his  Intereft  to  the  Copyholder  himfelf,  who  accepted  the  Alignment; 
adjudged,  that  by  the  Acceptance  of  this  AfTignment  the  Copyhold  Eftate  is  determined,  becaufe 
an  Eftate  at  Common  Law,  and  by  the  Cultom,  cannot  fubfift  in  one  Pcrfon  at  the  fame  Time; 
and  becaufe  an  Eftate  at  Common  Law  cannot  merge  in  a  cuftomary  Eftate,  therefore  the  Eftate 
at  Common  Law,  (viz,.)  The  Term  for  Tears  fhall  take  Place  before  the  cuftomary  Eftate.  i  And. 
1 o 1 .  Smith  verfus  Lane. 

2.  Leafe  of  ioo  Tears  to  N.  the  LefTor  granted  the  fame  Lands,  and  in  the  fame  Year,  to  C.  B. 
in  Fee,  who  leafed  it  to  R.  IV.  for  twenty-one  Years ;  afterwards  the  Leffee  for  ioo  Years  affigned 
that  Term  to  C.  D.  who  had  the  Inheritance,  and  then  the  faid  C.  B.  granted  a  Rent-charge  of 
20/.  per  Annum  to  L.  E.  and  died;  adjudged,  that  the  Term  for  ioo  Years  was  drowned  in  the 
Inheritance,  for  otherwife  it  would  avoid  the  fecond  Leafe  for  twenty-one  Years,  and  that  Term 
being  in  C.  B.  the  Grantor  is  now  Subject  to  the  Pvent.     2  Cro.619.  Salmon  verfus  Swane. 

3.  Leafe  for  Years  to  R.  H.  who  entered  into  a  Bond  to  the  Leffor,  with  a  Condition  to  pay  an 
Annuity  for  a  certain  Term  of  Years  to  B.  G.  if  fhe  fo  long  live,  and  the  Leffee  fhall  enjoy  the 
Lands;  afterwards  the  Leffee  furrendered  his  Term  to  the  Obligee,  fo  that  it  was  drowned  in  the 
Inheritance,  yet  it  fhall  have  Continuance  as  to  the  Payment  of  the  Annuity.  Poph.  39.  Forth 
Verfus  Holborough. 

4.  The  Leffor  made  a  Leafe  for  100  Years,  the  Reverfion  was  afterwards  granted  to  T.  S.  for 
Life,  afterwards  the  Leffee  affigned  his  Eftate  to  him  who  had  the  Reverfion  in  Fee  ;  and  it  was 
adjudged,  that  tho'  the  Term  for  Years  ard  the  Fee-fimple  met  in  one  Perfon,  yet  it  was  not  de- 
stroyed, becaufe  by  Poflibility  the  intervening  Eftate,  (viz..)  the  Eftate  for  Life,  might  out-laft  the 
Term  ;  2nd  this  was  Alderman  Garravjay's  Cafe.     See  Hardres  41 7. 

5.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  Cook  being  feifed  in  Fee,  made  a  Leafe  to 
Fount  nine  for  ninety-nine  Years,  and  not  long  after  he  by  Leafe  and  Releafe  conveyed  the  Rever- 
fion and  Inheritance  to  the  fame  Fountaine  and  T.  S.  to  the  Ufe  of  Cook  and  the  Heirs  of  his  Body, 
Remainder  over ;  the  Queflion  was,  whether  by  this  Conveyance  all  or  any  Part  of  this  Leafe  was 
drowned  in  the  Inheritance;  and  for  the  Plaintiff  it  was  argued,  that  if  any  Part  of  it  is  merged, 
it  can  be  only  a  Moiety  in  Fountaine,  for  the  other  Moiety  was  conveyed  to  a  Stranger;  that  the 
true  Reafon  of  Merger  is  not  the  Admitting  that  the  Leffor  hath  a  Power  to  convey,  but  'tis  be- 
caufe two  fuch  different  Eftates  cannot  ftand  together  in  the  fame  Perfon;  but  here  is  no  Merger  at 
all,  becaufe  the  Statute  27  H.  8.  of  Ufes,  faves  the  Right  of  him  who  is  feifed  to  the  Ufe  of  an- 
other; to  which  it  was  anfwered,  that  the  Reafon  of  Merger  is,  becaufe  the  Leffee  hath  admit- 
ted a  Power  in  the  LefTor  to  convey  the  Whole,  tho'  a  Moiety  was  only  in  himfelf;  'tis  true,  the 
Statute  faves  the  Right  of  him  who  is  feifed  to  the  Ufe  of  another;  but  here  being  a  Conveyance 
by  Leafe  and  Releafe,  the  Leafe  for  ninety-nine  Years  is  merged  by  his  Accepting  the  Leafe  for  a 
Year  before  he  became  feifed  by  the  Releafe  to  any  Ufe  at  all,  and  fo  not  within  the  Statute  ;  it 
was  not  adjudged.     2  Lev.  126.  How  verfus  Stile. 

(F) 

sDf  Cn&ojfementg  on  2Uafe0, 

l,    \    Leafe  may  be  determined  by  Force  of  a  Condition  endorfed  before  the  Sealing  and  Deli- 
_/~A_    very  of  the  Deed,  as  well  as  by  Force  of  a  Condition  within  the  Deed  it  felf.     2  Cro. 
453.  in  Griffith  and  Stanhope's  Cafe. 

(G) 

tfoj  %i(t,  gooti ;  ant)  br  tofcat  (KBojw  create*,  &c. 

1      A    Leafe  was  made  to  a  Chantry-Prieft,  habendum  to  him  and  to  his  Executors,  and  after- 
J~\.    wards  a  Releafe  was  made  to  him  and  his  SuccefTors;   adjudged,  that  he  fhall  have  an 
Eftate  for  his  own  Life,  for  the  Releafe  fhall  enure  according  to  the  Leafe,  which  was  to  him  and 
his  Executors,  and  not  to  h^s  SuccefTors.     Mich.  1  Jac.  Wake's  Cafe. 

2.  Husband  and  Wife  feifed  of  Lands  to  them  for  Life,  and  the  Heirs  of  the  Husband  bargain- 
ed and  fold  the  fame  to  W.  R.  and  his  Heirs,  upon  Condition,  that  if  they  paid  100/.  to  the  faid 
W.  R-  on  fuch  a  Day,    that  it  fhould  be  lawful  for  them    to  have  their  former  Eftate;  and  that 
after  fuch  Payrncnt,  the  faid  Bargain  and  Sale,  and  all  AfTurances  by  them  made,  fhould  be  to  the 
a  Ufe 


Leafes.  hoi 

Ufe  of  the  Husband  and  his  Heirs ;  afterwards  the  Husband  and  Wife  joined  in  a  Fine  to  the  faid 
JV.  R-  and  declared  the  Ufes  thereof,  as  in  the  faid  Deed  of  Bargain  and  Safe;  then  the  Husband 
died,  and  the  Widow  paid  the  Money  and  entered,  and  married  the  Plaintiff;  adjudged,  that  he 
had  a  good  Title,  during  the  Life  of  his  Wife,  for  tho'  /he  was  not  mentioned  in  that  Limitation 
where  the  Eftate  was  limited  to  the  Ufe  of  her  Husband  and  his  Heirs,  yet  that  Limitation  fhall 
not  controul  her  Eftate  for  Life ;  for  the  Condition  it  felf,  and  all  the  Claufes  Jri  the  Deed  ft'ood 
well  with  her  Eftate  for  Life.     Cro.  Eliz,.  744.  Soutbcot  verfus  Man. 

(H) 

if  0?  %itt,  trot  goofl. 

I.  'Tptnant  in  Tail  of  certain  Lands  entered  into  an  Houfe  built  on  thofe  Lands,  and  faid,  Bro- 
1  ther,  I  here  demife  to  you  my  Houfe  as  long  as  you  live,  &c.  adjudged,  this  was  no  E- 
ftate  for  Life,  becaufe  it  wanted  Livery,  for  to  every  Leafe  for  Life  is  requiiite  either  an  Aft 
which  the  Law  fhall  adjudge  a  Livery,  or  apt  Words  which  amount  to  it;  but  if  he  had  deli- 
vered any  Thing  which  came  oft  the  Land,  it  had  been  a  good  Livery;  or  if  he  had  faid,  Enter 
on  the  Land  and  enjoy  it  during  your  Life,  it  had  been  a  good  Livery.  6  Rep.  16.  Sharp's  Cafe, 
2.  Leafe  for  Life  ;  provided,  that  if  the  Leflee  die  within  fixty  Years,  that  his  Executors  fhall 
have  fo  many  of  thofe  Years  as  fhall  be  to  come  after  his  Death ;  adjudged  no  Eftate  for  Life, 
by  Reafon  of  the  Jneertainty,  and  the  Provifo  made  it  only  a  Covenant.  Dyer  1 50.  Gravenefh 
Cafe. 

(I) 

p>leabittg  %zam  tot  %ite  ano  fo?  $ear&  not  gooo, 

1.  X"\EBT  upon  Bond,  dated  10  November;  the  Defendant  pleaded  an  Indenture  dated  the 
JL/  fame  Day,  by  which  the  Plaintiff  demifed  to  the  Defendant  the  Rectory  of  B.  for  a  cer- 
tain Term,  paying  fo  much  Rent,  in  which  Deed  the  Defendant  covenanted  to  difcharge  th$ 
Plaintiff  from  all  Charges,  &c.  during  the  Term,  and  that  he  would  repair  the  Buildings,  and 
that  he  would  not  aflign  the  Term  without  Licence  of  the  Plaintiff;  and  then  he  fhewed,  that 
be  entered  and  paid  the  Rent,  and  alfo  five  Marks,  which  were  all  the  Charges,  &c.  and  de- 
manded Judgment  fi  aElio  ;  and  upon  Demurrer  to  this  Plea  it  was  adjudged  for  the  Plaintiff,  be- 
caufe the  Defendant  did  not  fhew  the  Place  -where  the  five  Marks  were  paid.     Dyer  27. 

2.  Archbijhop  Cranmer,  Anno  25  H.  8.  made  a  Leafe  of  the  Manor  of  H.  to  one  P.  for  forty 
Years,  which  Leafe  was  confirmed  by  the  Dean  and  Chapter ;  afterwards,  Anno  30  H.  8.  he  grant- 
ed a  Rent-charge  of  10  I.  per  Annum  to  Dr.  Butts,  ifluing  out  of  the  faid  Manor,  for  fifty  Years, 
which  Grant  was  like  wife  confirmed;  the  Doftor  afligned  over  the  Rent-charge  to  his  Nephew; 
and  all  this  Mat'er  appearing  in  the  Pleading,  it  was  adjudged  ill,  becaufe  no  Place  was  alledged 
where  the  Confirmation  was  made;  neither  was  it  pleaded,  that  the  Rent  was  afligned  or  granted 
over  to  the  Nephew  by  Deed,  and  it  cannot  be  alfigned  over  without  Deed.  Dyer  139.  Cran- 
mer s  Cafe      Htttton  54.  Lightfoot  verfus  Brightman.  S.  P.  but  there  it  was  cured  by  Verdift. 

3.  Trefpafs  for  Entnng  his  Clofe,  &c.  the  Defendant,  as  to  the  Entry,  &c.  pleaded,  that  G. 
Was  Parfon  of  B.  within  which  Parifh  the  Clofe  was;  and  by  Deed  under  his  Hand  and  Seal  de- 
mifed the  Tithes  of  the  faid  Clofe  to  him  for  three  Years,  by  Virtue  whereof  he  entered,  &cf 
and  upon  Demurrer  this  Plea  was  held  ill,  becaufe  he  juftified  under  a  Leafe  for  Years,  and  did 
not  fay  Hie  in  Curia  prolat3.  2  Cro.  3 do.  Rolls  verfus  Boulton.  See  10  Rep.  p2.  in  Dr.  Leyfeild'i 
Cafe.  5  P.     Hill.  22  Car.  B.  R.  Ret.  1857.  Jones  verfus  Young.  S.  P. 

4.  Debt  by  an  Executbr,  in  which  he  declared,  that  his  Teftator  was  in  his  Life  pojfejjed 
of  Land  for  a  'Term  of  Tears,  and  being  fo  pojfejjed,  afligned  Part  of  the  Term  to  another,  re- 
ferving  Rent;  and  that  the  Aflignee  made  an  Aflignment  of  his  Iniereft  to  the  Defendant,  that 
the  Teftator  died  feifed  of  the  Reverfion  of  the  Term,  and  that  the  Plaintiff,  who  was  his  Execu- 
tor, brought  an  Aftion  of  Debt  for  the  Rent  arrear  ;  upon  Demurrer  to  the  Declaration  it  was  ad- 
judged againft  the  Plaintiff,  becaufe  it  did  not  appear  in  his  Declaration,  that  he  who  made  the 
Leafe  to  his  Teftator  was  feifed  in  Fee,  or  of  any  other  Eftate  by  which  he  could  make  a  Leafei 
1  Brown!.  48.  Scott  verfus  Herbert. 

5.  In  Replevin,  the  Defendant  made  Conufmce,  as  Bailiff  of  B.  B.  For  Damage-f6afant,  fetting 
forth  a  Leafe  to  his  Mafter  for  Years,  &c.  the  Plaintiff  replied,  that  before  the  faid  Leafe  one 
IV.  W.  was  feifed  of  the  faid  Land,  &c.  and  by  Indenture  dated  14  H.  7.  it  was  witneffed,  thac 
•he  faid  W.  IV.  demifed  to  the  Plaintiff  for  Life,  habendum  pojl  mortem  of  R.  and  ZV.  and  that 
they  being  dead,  he  put  in  his  Cattle;  and  upon  Demurrer  to  this  Replication  the  Defendant, 
had  Judgment,  becaufe  the  Plaintiff  had  pleaded  a  Grant  of  a  Reverlion,  without  Livery  or  At- 
tornment; befides,  he  did  not  plead  pofitively,  that  IV.  !V- &A  demife  the  Lands  to  him  for  Life* 
but  only  that  the  Indenture  witnefteth  it.     Dyer  118.  Saint  Ice's  Cafe. 


1 1  oz  Leafes. 

(K) 

jSDf  i&otocrjs  to  roafie  'leafed 

i  A  Power  to  make  Leafes  for  twenty-one  Years,  and  accordingly  a  Leafe  was  made  for  twen- 
65.  SX.  jf\  ty-one  Years,  and  before  the  End  of  it  he  made  another  Leafe  for  twenty-one  to  the 
fame  Leffee,  bearing  Date  on  the  30th  Day  of  March,  to  begin  at  Michaelmas  following  ;  adjudg- 
ed that  this  fecond  Leafe  was  void,  bacauf'e,  for  the  Time,  it  was  a  Leafe  in  Reverfton  ;  and  it 
being  a  Liberty  or  Tower,  it  ought  to  be  ftri&ly  purfued.     Cro.  Eliz,.  5.  Salop  Countefs  verfus 

T  He  who  had  the  Reverfion  in  Fee,  after  an  Eftate  for  Life,  levied  a  Fine  to  the  Ufe  of  him- 
felf till  the  Marriage  of  his  Son,  then  to  the  Ufe  of  himfelf  for  Life,  with  Power  to  make  Leafes, 
provided  they  do  not  exceed  twenty-one  Years  or  three  Lives,  referving  the  antient  Rent,  Re- 
mainder to  his  Son  in  Tail ;  he  made  a  Leafe  for  ninety-nine  Tears,  if  two  Verfons  Jhou/d  fo  long  live ; 
adjudged,  that  the  Leafe  was  good,  and  that  he  had  purfued  his  Authority,  becaufe  he  had  a  ge- 
neral Power  to  make  Leafes,  tho'  by  the  fubfequent  Provifo  it  was  retrained  to  twenty-one  Years 
or  three  Lives ;  but  if  he  had  only  a  particular  Power  to  make  Leafes  for  twenty-one  Years,  or 
three  Lives,  in  fuch  Cafe  he  could  not  make  Leafes  for  ninety-nine  Years,  determinable  upon  three 
Lives.     8  Rep.  6"o.  Wbitlock'sCzfe. 

yi  2.  Tenant  for  Life  of  a  Manor,  which  was  then  in  Leafe  for  Tears,  levied  a  Fine  thereof  to 

21i  the*  Ufe  of  her  felf  for  Life,  and  afterwards  to  the  Ufe  of  her  eldeft  Son  in  Tail,  with  a  Power  for 
her  at  any  'Tune  to  make  Leafes  for  twenty-one  Years;  fhe  made  a  Leafe  for  twenty-one  Years, 
when  the  former  Leafe  was  in  Being,  to  begin  after  the  Determination  of  that  Leafe;  adjudged, 
that  this  fecond  Leafe  was  not  good,  for  it  ought  to  have  been  a  Leafe  in  Poff,ffion,  and  not  in  Re- 
verfion.    2  Cro.  3 1 8.  Holcomb  verfus  Hawkins.    See  Winter  verfus  Loveday. 

4.  Leffee  for  Life,  and  afterwards  the  Leffor  levied  a  Fine  to  the  Ufe  of  L.  E.  for  fifteen  Tears, 
then  to  the  Ufe  of  himfelf  for  Life,  with  a  Power  to  make  Leafes  for  twenty-one  Tears  or  three 
Lives  in  Poffeffion  ;  adjudged,  that  this  Term  of  fifteen  Years  is  prefently  fubjecl:  to  that  Power 
which  was  referved  to  make  Leafes,  &c.  but  that  the  Leffee  for  fifteen  Years  fhould  have  the 
Rent  during  that  Term.  2  Cro.  349.  lzjac.  Fox  verfus  Prickwood. 
V  5.  A  Settlement  was  made  for  Life,  Remainder  over;    Provifo,  that  Tenant  for  Life  may  make 

194?"  Leafes  of  all  or  any  Part  of  the  Premiffes,  fo  as  he  referve  5  s.  per  Acre  for  every  Acre  ;  now,  this 
Settlement  being  made  of  Lands  and  a  Retlory,  and  the  Tenant  for  Life  having  made  a  Leafe  of 
the  Whole,  rendring  Rent,  which  amounted  to  more  than  5  s.  per  Acre  for  the  Lands,  but  no- 
thing for  t'he  Tithes ;  the  Queftion  upon  a  Demurrer  was,  whether  this  was  a  good  Leafe  of  the 
Reftory  ;  it  was  argued  that  it  was,  becaufe  the  Power  to  make  Leafes  is  in  the  Affirmative,  and 
the  Refiraint  cannot  be  intended  to  extend  to  the  Refervation  of  Rent  by  the  Acre,  out  of  that 
which  doth  not  confift  in  Acres,  as  Tithes  do  not ;  adjudged  upon  the  Authority  of  2  Roll.  Ah: 
Tit.  Power  262.  a  good  Leafe  of  the  Reftory  ;  tho'  per  Hale  Ch.  Tuft,  if  it  had  been  res  Integra, 
he  fhould  be  of  another  Opinion.     2  Lev.  150.  Waker  verfus  Wakeman. 

(L) 

%t  Cenant  m  Catt. 

*Enant  in  Tail  before  the  Statute  32  H.  8.  entered  into  Recognifance  to  him  in  Remainder, 
not  to  make  any  Eftate  longer  than  for  his  own  Life ;   adjudged,  that  if  he  afterwards 
makes  a  Leafe  for  twenty-one  Years,  or  three  Lives,  his  Recognifance  is  forfeited;  but  he  in  Re- 
mainder fhall  not  avoid  the  Leafe  made  according  to  the  Statute.     Pafch.  33  H.  8.  Dyer  48.  Earl 
of  Bridgwater's  Cafe ;   but  this  Cafe  hath  fince  been  denied  to  be  Law.     8  Rep.  34.  In  Paine' % 

Cafe. 

2.  A  Guardian,  during  the  Minority  of  an  Infant,  Tenant  in  Tail,  who  was  but  one  Year  old, 
made  a  Leafe  for  twenty  Years;  adjudged  not  good  by  the  Statute  32  H.  8.  to  bind  the  Iffue  in 
Tail ;  and  fo  'tis  in  Cafe  of  a  Tenant  in  Dower,  Tenant  by  the  Curtefy,  or  of  the  Husband  fei- 
fcd  in  Right  of  his  Wife,  becaufe  they  have  no  Inheritance.     10  Eliz.  Dyer  271. 

3.  Tenant  in  Tail  made  a  Leafe  to  begin  at  Michaelmas  next  for  twenty  Years  ;  adjudged  a  good 
Leafe.  8  Eliz..  Dyer  271  ;  and  fo  is  a  Leafe  for  ten  Years,  and  afterwards  for  eleven  Years.  Leon. 
147.  Read  verfus  Najh. 

Moor  4-  Tenant  in  Tail,  with  Power  to  make  Leafes,  referving  the  antient  Rent,   made  a  Leafe  of 

197.  S.C.  two  diftindt  Farms,  referving  the  antient  Rent  in  one  entire  Sum  out  of  the  Wliole,  when  Part  of 
it  was  never  let  before,  and  when  it  was  payable  before  at  four  feveral  Payments,  and  now  it  was 
to  be  paid  at  two  Payments,  but  did  not  fay  yearly ;  adjudged,  that  this  was  not  the  true  and  an- 
tient Rent.     5  Rep.  3.  Lord  Mountjoy's  Cafe. 

5.  In  Ejeftment,  the  Court  directed  the  Jury  at  Bar  in  thefe  Points,  (viz..)  the  Lands  were  Co- 
pyhold for  Life ;  the  Tenant  for  Life,  in  Pofleflion,  furrenuered  to  the  Lord  of  the  Manor  in  Tail, 
2  who 
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who  made  a  Leafe  for  three  Lives,  to  commence  from  the  Day  of  the  Date,  and  the  antient  Co- 
pyhold Rent  was  referved,  and  more ;  ruled,  that  this  Land  (hall  be  reputed  to  be  ufually  let 
within  the  Statute  32  H.  8.  tho'  it  was  never  let  before  but  by  Copy  of  Court-Roll,  and  that 
this  Copyhold-Rent  referved  on  the  Leafe,  fhall  be  taken  to  be  the  antient  accitftomed  Rent 
within  the  fame  Statute  ;  and  that  a  Leafe  to  commence  a  die  dams  is  good,  if  Livery  was  made 
after  the  Date.     Moor  759.   Ranks  vextus  Brown. 

6.  Tenant  in  Tail  of  a  Manor,  to  which  an  Advowfon  was  appendant,  granted  the  next  A- 
voidance,  and  died  5  adjudged,  that  the  Illue  in  Tail  may  avoid  this  Grant,  becaufe 'tis  only  of 
a  Chattel  Intereft,  and  not  a  Rent  referved  on  it.     1  Roll.  Rep.  190.  Bowles  verfus  Walter. 

7.  Two  Coparceners  in  Tail ;  the  Husband  of  one  of  them,  who  was  Tenant  by  the  Curtefy, 
joined  with  the  other  in  a  Leafe,  rendring  Rent  to  one  of  them  and  their  Heirs  ;  adjudged  'tis 
not  a  good  Leafe  within  the  Statute  32  E  8.  becaufe  the  Rent  is  not  referved  to  the  Donee 
and  his  Heirs,  but  to  the  Tenant  by  the  Curtefy  jointly  with  the  other.  Latch  45.  Thompfons 
Cafe. 

8.  In  a  Special  Verdict,  &c.  the  Cafe  was,  Tenant  in  Tail  to  him  and  to  the  Heirs  Males  of 
his  Body,  had  Iflue  two  Sons  by  two  Venters,  and  died  ;  the  eldeft  Son  entered  and  made  a  Leafe 
for  twenty-one  Years,  referving  Rent  to  himfelf,  his  Heirs  and  Affigns,  and  afterwards  died  with- 
out iflue  Male,  having  two  Sifters  of  the  whole  Blood,  who  were  his  Heirs  at  Law  ;  the  Que- 
ftion  was,  whether  this  Rent,  thus  referved,  fhall  go  to  the  fecond  Brother,  to  whom  the  Re- 
verfion defcended  as   Heir  Male  of  the  Body  of  the  Father,  or  whether  it  fhall  go  to  the  Sifters, 

as  Heirs  at  Law  to  the  Leflor,  (i.e.)  whether  this  was  a  good  Leafe  within  the  Statute  *  32  H.  8.  *  ;r  H. S. 
to  bind  the  iflue  in  Tail  ;  and  this  depends  upon  the  Provifo  in  that  Act,  (viz,.)  That  the  Rent  caP-  a3- 
fhall  be  referved  to  the  Lejfor  and  his  Heirs,  or  to  thofe  to  whom  the  Lands  -would  go,  if  no  fuch 
Leafe  had  been  made:  Now  the  Word  Heirs  in  this  Cafe  mud  be  intended  fuch  Heirs  as  the 
Statute  appoints ;  but  this  Direction  was  not  purfued  in  this  Refervation,  becaufe  the  half  Bro- 
ther, who  is  the  Heir  in  Tail,  is  neither  Heir  General  or  Special  to  him  who  made  this  Leafe, 
for  he  is  Heir  Special  to  his  Father,  and  not  to  his  elder  Brother;  fo  that  he  (the  half  Brother) 
can  never  be  intended  by  this  Word  Heirs  ;  if  fo,  then  the  Refervation  of  this  Rent  is  made  to 
the  Sifters,  who  are  the  General  Heirs  of  the  leflor,  and  by  Confequence  the  Leafe  is  void, 
becaufe  the  Rent  is  referved  to  fuch  Heirs  to  whom  the  I  and  would  not  have  gone,  if  no  fuch 
Leafe  had  been  void,  when  'tis  exprefly  required  by  the  Statute,  that  the  Rent  fhall  be  referved 
to  him  to  whom  the  Reverfion  belongs  ;  but  adjudged,  that  where  Rent  is  referved  generally  to 
a  Man  and  his  Heirs,  'tis  incident  to  the  Reverfion,  and  in  fuch  Cafe  the  Word  Heirs  fhall  be 
taken fecundum fubjeUam materiam,  (i.e.)  Heirs  to  the  Eftate  in  Reverfion,-  and  if  fo,  then  the 
fecond  Brother  is  Heir  to  the  Eftate,  and  the  Statute  creates  a  Privity  between  him  and  the  I.ef- 
fee,  becaufe  it  gives  the  Rent  to  him  to  whom  the  Reverfion  goes  ;  fo  that  this  is  a  good  Leafe, 
and  warranted  by  the  Statute.  Hardr.  89.  Cother  verfus  Merrick.  See  Wiatts  Cafe,  and  Mallo- 
rie's  Cafe,  and  IVhitlock's  Cafe. 

(M  ) 

<2D£  Tteafc*  fo?  fearg,  ujf)cre  good,  mrt>  bp  taiiat  £$o?o$g  an&  ft^at 

pafXegf,  anD  toljat  not. 

1.  T  Eafe  for  Years  was  made  by  the  Words,  Demife,  Grant,  and  to  Farm  let,  together  with  all 
\_j  Timber-Wood,  Under-Wood,  and  Hedge- Wood,  except  great  Oaks  growing  in  a  cer- 
tain Clofe ;  it  was  the  Opinion  of  the  Ch.  Juft.  Dyer,  that  by  Virtue  of  the  Word  Grant,  the 
Leflee  might  cut  down  the  Timber-Trees  ;  but  the  other  three  Judges  were  of  a  contrary  O- 
pinion.     Hill.  23  Eliz,.  Dyer  374. 

2.  Where  a  Leafe  for  Years  is  made  by  the  Words  Demife  and  to  Farm  let,  an  Action  of 
Covenant  may  be  brought  upon  the  Word  Demife,  in  which  the  Term  it  felf,  and  not  Damages 
{ball  be  recovered.     2  Leon.  104.  Andrew's  Cafe. 

3.  The  Owner  of  the  Land  faid,  You  Jhall  have  a  Leafe  of  my  Land  for  twenty-one  Tears,  pay- 
ing 20  s.  per  Annum  ;  make  fuch  a  Leafe,  and  J  will  fial  it;  adjudged,  that  this  was  a  good 
I.eafe  by  Parol,  and  the  making  it  in  Writing  is  but  a  farther  AfTurance.  Cro.  Eliz,.  33  Mal- 
dons  Cafe. 

4.  Leafe  from  Tear  to  Tear,  as  long  as  both  Parties  pleafe ;  the  Leflee  poflefled  the  Lands  for 
two  Years,  and  Part  of  the  third  Year,  and  then  died  ,•  adjudged,  that  tho'  this  was  only  a  Leafe 
for  two  Years  at  firft,  yet  when  it  was  enjoyed  for  Part  of  the  Third  Year,  it  was  then  a 
Leafe  certain   for  that  Year.     Cro.  Eliz,.   775.  Agard  verfus  King.     See  Pofiea  pi.  7,  15. 

5.  Leafe  for  eighty  Years,  if  the  Leflee  fhould  fo  long  live,  and  if  he  died  within  that  Term, 
then  his  Eftate  jhould  ceafe,  and  that  then  it  fhould  remain  to  B.  B-  for  and  during  the  Rejidue  of 
the  faid  Term  ;  this  Demife  to  B.  was  adjudged  void,  becaufe  the  Original  Leafe  to  the  firft  Lef- 
fee  was  not  abfolute  for  eighty  Years,  but  only  fub  modo,  if  he  fhould  fo  long  live  ;  and  then 
it  being  determined  by  his  Death,  there  could  be  no  Refidue  of  that  Term.  1  Rep.  In  the  Rec-* 
tor  of  Cheddingtons  Cafe. 

6.  Iv, 
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6.  In  a  Special  Verdict  in  Trefpafs,  the  Cafe  was,  the  LefTor  covenanted,  demife  th,  and  letteth 
to  Farm  to  Agnes  and  Anthony,  (the  now  Plaintift)  and  to  the  Heirs  of  the  Jaid  Anthony,  the 
MefTuages,  &c.  Habendum  to  the  faid  Agues  and  Anthony,  and  to  the  Heirs  of  the  faid  Anthony, 
from  the  Date,  &c.  to  the  End  of  99  Wars  ;  and  the  faid  Agnes  and  Anthony,  for  themfilves 
and  the  Heirs  of  the  faid  Anthony,  covenanted  to  pay  one  Penny  yearly  during  the  Term  ;  and 
the  LefTor,  &c.  covenanted  at  the  End  of  the  faid  Term  to  make  a  new  Demife  to  the  Heirs  of 
Anthony  ;  the  Queftion  was,  whether  this  was  a  Leafe  fur  Teats,  or  a  Grant  in  Fee  to  Anthony; 
it  was  infilled,  that  in  the  PremifTes  of  this  Deed,  Agnes  and  Anthony  were  Jointenants  for  Life, 
Remainder  in  Fee  to  Anthony ;  that  the  Habendum  was  repugnant  in  itfelf,  becaufe  in  one  Senfe 
Agnes  and  Anthony  had  an  Eftate  for  Years,  and  in  another  Senfe  it  was  to  them  and  to  the  Heirs 
of  Anthony  for  Years  ;  if  it  fhould  be  taken  in  this  Senfe,  then  the  Eftate  of  Freehold  granted 
in  the  PremifTes  would  be  deftroyed,  becaufe  a  Freehold  and  a  Te:m  for  Years  cannot  fubfift  in 
one  Perfon  at  the  fame  Time  ;  therefore  the  Law  will'judge,  that  the  LefTor  intended  to 
pafs  the  Inheritance  by  the  firft  Words  of  this  Deed  ;  but  adjudged,  that  this  is  a  Leafe  for  Years 
to  Agnes  and  Anthony  ;  for  in  all  Deeds  a  Conftrudion  fliall  be  made  according  to  the  Inten- 
tion of  the  LefTor  or  Grantor,  that  fo  fuch  Intention  is  not  againft  Law  ;  and  'tis  not  material  tho' 
in  the  fame  Sentence  fome  Words  are  contradictory  to  the  other  :  Now  in  the  principal  Cafe,  the 
Words  in  the  firft  Part  of  this  Leafe  are,  that  the  Leflor  doth  covenant,  demile,  and  let  to  Farm, 
&c.  to  the  faid  Agnes  and  Anthony,  and  the  Heirs  of  Anthony,  which  are  vain  Words,  becaufe 
if  Anthony  fhould  have  an  E(!ate  in  Fee,  then  the  LefTor  did  neither  demife,  nor  let  to  Farm, 
fo  that  this  Part  of  the  Demife  being  repugnant,  ought  to  be  expounded  by  the  Habendum,  and 
other  Covenants  mentioned  in  the  Leafe,  by  which  it  appears,  that  the  LefTor  intended  only  to 
pafs  a  Leafe  for  Years;  for  tho'  it  mentions  the  Heirs  of  Anthony,  yet  it  likewife  takes  Notice  of 
the  Term  of  99  Years;  and  the  Covenant  to  pay  a  Penny  every  Year  during  the  Term,  and  that 
the  LefTor  at  the  End  of  99  Years  will  grant  a  farther  Term,  plainly  £hew,  that  he  intended  on- 
ly to  grant  a  Term  for  Years,  and  not  the  Fee.     1  And.  223.  Baldwin  verfus  Martin. 

7.  Leafe  for  one  Tear,  and  fo  from  Year  to  Year,  &c.  adjudged,  that  fuch  Leafe,  after  three 
Years,  is  but  a  Leafe  at  Will  ;  and  this  differs  from  Agard'%  Cafe,  antea  pi.  4.  for  that  was  a 
Leafe  from  Tear  to  Tear,  fo  long   as    both    Parties   pleafe.     6  Rep.  35  B.  Bijhop  of  Bath's  Cafe. 

Paim.  8-  W.  R.  LefTee  of  a  Piece  of  Ground  or  Garden-Plat,  affigned  his  Leafe  to  C.  who  built  two 

519.  S.  C.  Houfes  on  it,  leaving  a  fufficient  Garden-Flat  ;  afterwards  the  LefTor  made  another  Leafe  to  D. 
of  all  the  Garden-Plat  or  Piece  of  Ground,  late  in  the  Tenure  of  the  firft  LefTee,  and  now  in 
the  Tenure  of  C.  adjudged,  that  all  the  Garden-Plat,  as  it  was  in  the  Tenure  of  the  firft  Lef- 
fee,  did  pafs,  tho'  Part  of  it  was  built  on ;  for  he  leafed  it  as  entirely  to  D.  as  he  did  to  the  firft 
Leflee.     2  Cro.  648.  Barton  verfus  Brown. 

9.  Leafe  of  a  Stock  of  Sheep,  and  the  LefTee  covenanted  to  reftore  to  the  LefTor,  at  the  End 
of  the  Term,  fo  many  in  Number  as  he  took  in  I  eafe;  afterwards  the  1  eiTor  granted  the  fame 
Stock  to  L.  E.  whereas  in  Truth  the  antient  Stock  were  fpent  ;  adjudged,  that  the  Property  of  the 
Sheep  remains  in  the  LefTor,  as  long  as  any  of  them  are  living  which  were  firft  leafed  ;  but  if  any 
of  them  die,  then  the  Property  of  thofe  which  come  in  their  Room,  doth  belong  to  the  i  efTee ; 
and  therefore  it  was  adjudged,  that  L.  E.  the  fecond  LefTee  fhould  have  no  more  than  thofe 
which  were  firft  leafed,  and  did  remain  alive  at  the  End  of  the  Leafe.  Godb.  113.  Wood  verfus '  Afi. 

10.  One  who  was  feifed  of  a  Manor,  and  of  a  Tenement  in  Fee,  and  poflefTed  of  a  Leafe  for 
Years,  did  give,  grant,  bargain,  fell,  enfeoff  and  confirm  to  L.  E.  the  Manor  and  Tenement,  and 
all  other  his  Lands  and  Tenements,  &c.  adjudged,  that  the  Leafe  for  Tears  did  not  pafs  by  thefe 
General  Words.     1  Bulft.  99.  Turpine  verfus  Foreigner. 

Koy  728.       1 1.  Covenant  to  convey  Lands  ro  W.  R.  and  his  Heirs  ;  Provifo,  if  the  Covenantor  paid  to  the 
faid  W.  R.  100  /.  at   the   End  of  thirteen  Tears,  he  might  re-enter;  and  farther  the   Covenantor 
did  covenant   with  W.  R.  and  his  Heirs,  that  he  fhould  enjoy  the  Lands  till  the  End  of  thirteen 
Tears,  and   afterwards  for  ever,  if  the   100/.  was  not   paid,  and  that  he  would  pay  yearly  to  the 
faid  IV.  R.  two  Capons,  and  would  not  commit  Wafte  ;  it  was  infilled,  that  this   Covenant  did  a- 
*SeeCo-    mount  to  a  *  Leafe,  otherwife  the  Covenant,  not  to  do  Wafte  would  be   vain;  but  adjudged, 
pyhold.     that  it  was  not  a  Leafe;  for  the   Intent  of  the  Parties  was  only  to  make  a  Conveyance  by  Way 
(N)  of  Mortgage,  which  is  but  a  Covenant,  that  IV  R.  fhould  enjoy  it  during  the  Time  of  the  Mort- 

gage.    2  Cro.  172.  Evans  verfus  "Thomas. 

12.  Covenant  with  W.  R.  that  he  fhould  have,  pojfefs  and  occupy  fuch  Lands  for  7  Years, 
without  any  Difturbance,  in  Confideration  whereof  IV.  R.  covenanted  to  pay  200  I.  per  Annum 
Rent,  and  being  diiTurbed  he  brought  an  Action  of  Covenant  ;  it  was  objected,  that  this  Action 
did  not  lie,  becaufe  he  had  no  I  eale,  for  the  Word  Demife  was  omitted  ;  but  adjudged  a  good 
leafe,  efpecially  fince  it  was  made  by  the  Owner  of  the  Land;  for  in  fuch  Cafe  a  Licenfc  to  oc- 
cupy, &c.  fhall  amount  to  a  Leafe ;  but  if  this  had  been  done  by  a  Stranger,  then  it  would  have 
been  only  a  Covenant  :  Now  if  a  Licenfe  to  occupy  will  amount  to  a  Leafe,  as  it  was  adjudged 
Trin.  37  EliZ;  in  Sir  James  Harringtons  Cafe,  a  Covenant,  that  the  Perfon  fhall  pojfefs  and  oc- 
cupy, will  do  fo  too.  3  Bulft.  204.  Tifdale  verfus  Sir  William  Ejfex.  See  Rent.  (DJ  1.  Drake 
verfus  Monday,  S.  P. 

13^  The  LefTor  made  a  Leafe  for  forty  Years,  and  covenanted  with  the  LefTee,  that  he  fhould 
have  convenient  Eftovers,  &c.  in  a  Wood,  which  was  not  Parcel  of  the  Lands  demifed  ;  ad- 
judged, that  it  was  good,  and  that  thefe  Words  do  not  reftrain  him,  but  he  may  have  Eftovers 
likewife  out  of  the  Lands  leafed.     Hetl.  77.  Thompfon  verfus  Comers* 

3  14.  The 
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14.  The  Father  being  poffeffedofa  Leafe  of  Lands  for  1500  Years,  devifed  the  faid  Leafe  to 
Humphrey  his  Son,  after  the  Death  of  his  Uncle  Nicholas,  and  made  the  faid  Nicholas  and  his 
Wife  Executors  and  Refiduary  Legatees;  Nicholas  enjoyed  the  Lands  during  his  Life,  and  whilft, 
he  was  living  Humphrey  by  Indenture,  reciting  the  Will,  and  the  Original  Leafe  of  1500  Years, 
did  giant  and  allign  the  Premiffes  to  Francis  Lane  for  £9  Years,  if  Prudence  his  Wife  fhould  fo 
Ions  live  ;  and  for  the  Natural  Love  that  he  bore  to  Nicholas  his  Son,  he  granted  to  him  the 
Remainder  of  the  faid  Lands,  habendum  to  Nicholas  his  Son,  and  his  Affigns,  after  the  Death  of 
Nicliolai  the  Uncle,  and  Prudence,  for  all  the  Reft  and  Refklue  of  the  laid  Term  of  1500  Years; 
adjudged,  that  this  Grant  to  Nicholas  the  Son,  his  Uncle  Nicholas  being  then  living,  was  void. 
W-  Jones  416.  Berry  verfus  Burlace. 

15.  Leafe  for  one  Tear,  and  fo  from  Year  to  Year,  &c.  the  Plaintiff"  brought  an  Aftion  of 
Debt  for  Rent  arrear  in  the  Third,  without  averring,  that  the  Defendant  entered,  and  was  pcf- 
feifed,  &c.  in  that  Year;  adjudged  this  is  a  good  Leafe  for  two  Years,  and  afterwards  'tis  but 
an  Eftate  at  Will ;  therefore,  if  an  Action  of  Debt  is  brought  for  Rent  arrear  in  the  third  Year, 
the  Plaintiff  muft  alledge  the  Continuance  of  the  PoffefTions,  otherwife  the  Action  will  not  lie, 
Sid.  423.  Goftwick's  Cafe.  1  Mod.  4.  S.  C.  Gojiwick  verfus  Mafon.  1  Ltmi:  Rep.  213.  Belajtfe 
verfus  Burbridge,  S.  P.     See  antea  pi.  4.     See  Venire  facias.  (A)  %6.S.C. 

16.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  the  LeiTor  made  a  Leafe  of  Tenements, 
dated  23  Sebtemb.  &  c ,  Habendum  to  the  I  effee  for  81  Years,  from  Michaelmas  next  enfuing,  if 
W-  R.  fhould  fo  long  live  ;  and  after  the  Death  of  IV.  R.  for  thirty-one  Years  ;  the  Leffee  en- 
tered on  the  23  Septemb.  which  was  before  the  Commencement  of  the  Leafe,  and  continued  in 
PoffefTion  fome  Years,  and  then  the  Leffor  entered  on  hnn,  and  the  Leffee  being  out  of  Poffcf- 
fion,  alligned  the  Term  to  the  Plaintiff,  who  brought  this  Ejectment,  and  had  Judgment  ;  \i 
was  held,  that  this  Term  being  not  to  commence  till  Michaelmas,  after  the  Date  of  the  Leafe,  ic 
was  till  that  Time  a  future  Intereft,  and  the  Entry  by  the  Leffee,  was  a  Diffeihn,  and  not  a  Pof- 
feffion  by  Virtue  of  the  Leafe  ;  that  the  thirty-one  Years  was  an  Addition  to  the  firft  Term, 
and  not  a  future  Intereft,  but  a  Continuance  of  the  firft  Term  ;  for  'tis  not  to  be  fuppofed,  that 
W.  R.  fhould  furvive  81  Years,  and  h  finifh  one  Term  before  the  other  fhall  commence  ;  but  if 
the  thirty-one  Years  had  been  to  another,  and  not  to  the  fame  I'erfon,  it  would  have  been  a  fu- 
ture Intereft,  but  'tis  one  ar.d  the  fame  Term  with  the  81  Years,  and  hot  turned  into  a  Right  by 
the  Entry  of  the  Leffee,  becaufe  he  never  was  poffeffed  by  Virtue  of  the  I  eafe,  but  by  Dih'eifin  ; 
and  the  I  effor  had  Reafon  to  re-enter,  to  purge  the  Difleifin  ;  but  by  his  Re-entry  he  did  turn 
the  Term  to  a  Right,  and  if  fo,  His  affignable  by  the  lefTeeat  any  Place  out  of  the  Land  ;  now 
the  Term  for  81  Years  was  determined  by  the  Death  of  IV.  R-  fo  that  the  Queftion  was  about 
the  thirty-one  Years,  and  fome  of  the  Judges  held  it  to  be  a  future  Intereft  and  never  difplaced, 
and  fo  well  affignable.     1  Lev.  45.  Henniugs  verfus  Brabajon. 

17.  In  a  Special  Verdict  in  Trover,  the  Cafe  was,  One  feifed  of  Lands,  in  which  there  were  2  ™°® 
fome  Mines  open,  and    fome  not,   demifed  the  Lands  and  Mines  to  the  Defendant,  who  opened  ^9,'oncs 
a  new  Coal-Mine  never  open  before,  and  digged  and  carried  away  Coals,  for  which  the  Action  7I."s.  O 
was  brought ;  it  was  infilled  for  the  Plaintiff",  that  thefe  Mines  -which  were  open  only  paffed,  be- 
ing fufficient  to  fatisfy  the  Words  in  the  I  eafe;  as  where  a  Man  demifes  Lands  and  Timber,  the 
Leffee  is  not  impowered  to  fell  it  ;  and  fo  it  was  adjudged  in  this  Cafe,  that  the  Mines  which 

were  open  paffed,   and  no  more.     2  Lev.  1 84.  Aftry  verfus  Ballard. 

18.  Ruled  by  Holt  Ch.  Juft.  that  a  Leafe  for  a  Year  by  Parol,  and  fo  from  Year  to  Year,  as 
long  as  both  Parties  pleafe,  and  that  the  Leffee  fhould  not  go  away  without  a  Quarter's  Warning  ; 
that  fuch  an  Agreement  about  a  Quarter's  Warning  did  not  aft'eft  the  Lahd  in  Point  of  Intereft, 
but  was  only  a  collateral  Agreement  to  bind  the  Leffee  ;  that  if  at  the  Year's  End  the  Leffee  had 
quitted  the  Poffeflion  without  giving  a  Quarter's  Warning,  he  would  be  liable  to  pay  a  Quar- 
ter's Rent  by  Virtue  of  this  Agreement;  that  if  he  enters  on  a  fecond  Year,  he  is  bound  for 
that  Year,  and  likewife  to  a  Quarter's  Warning,  and  fo  on,  and  that  the  Cafe  would  be  the 
fame,  if  the  Leafe  was  in  Writing ;  that  if  there  is  a  Leafe  by  Deed  for  a  Year,  and  Co  from 
Year  to  Year,  as  long  as  both  Parties  agree;  this  is  binding  but  for  one  Year;  but  if  the  Lef- 
fee enter  upon  the  fecond  Year,  he  is  bound  for  that  Year  ;  but  if  'tis  for  a  Year,  and  [a  from 
Year  to  Year,  as  long  as  both  Parties  fhall  agree,  till  fix  Years  expire  ;  this  is  a  Leafe  for  fix 
Years,  but  determinable  every  Year,  at  the  Will  of  either  Party;  but  if  'tis  for  a  "Year,  and  fo 
from  Year  to  Year,  till  fix  Years  expire,  this  is  a  certain  Leafe  for  fix  Years.     Mod.  Cafes  215. 

(N)   , 

SDf  £0tfrecitalj$  ana  ggKfnofmevg  in  ttaftt* 

1.  rTpHE  Dean  and  Chapter  of  Carlijle  were  incorporated  by  the  Name  of  the  Dean  and 
JL  Chapter  Ecclefia  Cathedralis  SanSla  &  individual  Trmitatis  Carlisle,  and  they  made  a 
Leafe,  leaving  out  the  Word  Individua,  and  adding  totum  Capitulum  de  Ecchfia  prad' ;  adjudged, 
that  this  Variance  being  not  in  the  Subftance  of  the  Name,  it  was  a  good  Leafe.  Mich.  11  E* 
liz,.  Dyer  274. 

7  B  1.  Bag 
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2.  But  where  the  College  of  Eaton  was  founded  per  nomen  Prapojiti  &  Collegii  Regalis  Colle- 
ct! Beata  Maria  de  Eaton  juxta  Windfor,  and  they  made  a  Leafe,  leaving  out  Collegium  Beats. 
Maria  ;  it  was  adjudged  a  void  Leafe.     Trin.  4  Mar.  Dyer  1  50. 

3.  Leafe  of  a  Clofe  of  Land,  called  Callis,  in  the  Parifli  of  H.  in  the  County  of  Berks,  where- 
as in  Truth  the  Clofe  was  in  the  County  of  Bucks,  the  faid  Parifli  extending  into  both  thole  Coun- 
ties ;  adjudged,  that  the  Leafe  was  good.     Trin.  13  Eliz,.  Dyer  292. 

<.  But  where  a  Leafe  was  made  of  an  Houfe  in  the  Parifli  of  St.  Botolpb  -without  Aldgate  ; 
and  it  was  not  in  that  Parifli,  but  in  St.  Botolpb  Alder/gate  ;  this  was  adjudged  void,  becaufe  the 
Leffor   had   given  no  Name  to  the  Houfe.     22  Eliz,.   Dyer  2.J6,     2.  Ed.  4.  19.  Plotvd.  399. 

5.  A  Feme  fole,  who  was  Leffee  for  Years,  married,  then  he  in  Reverfion  made  a  Leaie  of  the 
fame  Lands  for  Years,  to  commence  after  the  Term  derhijed  to  the  Husband,  when  in  Truth  it 
was  not  demifed  to  him,  but  to  his  Wife,  and  transferred  to  him  by  the  Intermarriage;  yet  ad- 
judged, that  this  was  a  good  Leafe,  and  had  a  certain  Commencement,  notwithftanding  the  Mif- 
recital.     Plozv.  Com.  192.  In  Wnotefly  verfus  Adams. 

6.  Dean  and  Chapter  of  Worcefter  were  incorporated  by  the  Name  of  the  Dean  and  Chapter 
of  the  Cathedral  Church  of  Chrifi  and  the  blvffed  Virgin  Mary  of  Worcefter,  and  they  made  a 
Leafe,  by  the  Name  of  the  Dean  of  the  Cathedral  Church  of  Ghrift,  and  of  our  bleffed  Lady  the 
Virgin  of  Worcefterj  and  the  Chapter  there  j  'tis  void.     2  Buljl  303  Butier  verfus  Fischer. 

.     (O) 

23  p  toljat  Sctg  fttrrcimrtu  ano  rrtinsuifteti,  ano  tufjat  not.    See  Ex- 

tmguijhment.  (E)  per  totum. 

1.  "FT  E  N.  8.  being  feifed  in  Fee,  made  a  Leafe  for  twenty  Years  to  W.  R.  and  afterwards 
granted  the  Reverfion  to  the  Bifhop  of  B.  who  regranted  the  fame  tr»  the  Crown,  and 
now  the  Crown  made  a  new  Leafe  of  the  fame  Lands  to  IV.  R.  and  this  was  for  fixty  Years  ; 
per  Curiam,  the  firft  Leafe  is  drowned,  becaufe  W.  R.  accepted  the  fecond  Leafe,  and  the  fecond 
Leafe  is  void  for  not  reciting  the  firft  Leafe,  it  being  a  Leafe  upon  Record.  Cro.  Eliz,.  231.  Wing 
verfus  Harris. 

So  where  the  Leffee  for  Years  took  another  Leafe  of  the  fame  Eftate  from  the  Guardian  in 
Socage,  this  is  a  Surrender  of  his  firft  Leafe  ;  the  fecond  Leafe  was  made  in  the  Name  of  the 
Guardian.     4  Leon.  7.  Willet  verfus  Wilkinfon. 

2.  Leffee  of  a  Manor  for  99  Years,  takes  a  Leafe  of  the  Bailiwick  of  the  faid  Manor  for  twen- 
ty-one Years ;  it  was  objected,  that  this  was  not  any  Surrender,  becaufe  it  was  of  another 
Thing,  and  of  another  Nature,  and  therefore  might  well  ftand  with  the  Leafe  ;  but  if  he  had  ta- 
ken a  Rent-Charge,  a  Common,  or  Eftovers,  or  any  Part  of  the  Manor,  it  had  been  a  Surrender  ; 
fo  if  Leffee  for  Years  of  an  Advowfon  is  p  cfented  to  the  Church,  'tis  a  Surrender.  2  Cro.  84. 
Gibjon  verfus  Searle. 

3.  Leafe  for  Years  by  Deed,  and  during  the  Term  the  Leffee  accepts  a  leffer  Term  by  Word  ■> 
this  is  a  Surrender  of  the  Term  which  he  had  by  the  Deed.     Style  448.  Timbrell  verfus  Bullock. 

4.  The  Plaintiff  declared  on  a  Leafe  made  by  the  Dean  and  Chapter,  but  did  not  fet  forth,  that 
they  were  feifed  in  jure  EcclefitE,  nor  what  Eftate  they  had  in  the  Land;  adjudged,  that  the  De- 
claration was  ill,  for  he  ought  to  fet  forth  what  Eftate  they  had^  becaufe  probable  they  might 
b.3ve  an  Eftate  for  the  Life  of  another,  who  might  then  be  dead.  H.  22  Jac.  Latch.  14.  Newman 
verius  Marjb. 

(   P) 

€>f  tfee  3©atc0,  Commencement  ano  J®ztcvmimtitm$  of  Hcafc<$. 

i.TN  Replevin,  the  Cafe  was,  the  Ufes  of  a  Fine  were  declared  to  Thomas  Lovett  for  Life, 
X  with  feveral  Remainders  over  ;  Provifo,  that  if  Thomas  Lovett  fhall  leafe  the  Tenements 
to  any  Perfon,  for  any  Number  of  Years,  not  exceeding  ninety-nine  Years  from  the  iime  of  making 
fetch  Leafe,  rcferving  the  antient  Rent,  then  the  Cognifees  fhall  be  feifed,  &c.  of  the  Premiffes  fo 
demifed,  to  the  Ule  of  fuch  Perfon  to  whom  the  fame  fhall  be  demifed,  for  fo  many  Years  as  are 
contained  in  the  faid  Demife  ;  afterwards  Thomas  Lovett  demifed  the  Premiffes  to  Thomas  IVillett, 
habendum  a  die  confetlionis  of  the  Leafe  for  60  Years,  rendring  to  Thomas  Lovett  yearly,  and  af- 
ter his  Death  to  fuch  Perfon  who  fhall  have  the  immediate  Remainder  or  Reverfion,  by  Virtue 
of  the  faid  recited  Deed  of  Ufes,  the  Sum  of  3  /.  which  was  the  antient  Rent,  &c.  One  Que- 
ftion  was,  whether  this  Leafe  was  made  purfuant  to  the  Provifo;  it  was  infilled,  that  it  was  not, 
becaufe  it  ought  to  commence  from  the  Time  of  the  Making;  for  fo  is  the  Provifo,  and  not  from 
the  Day  of  Making,  as  this  was  :  Sed  per  Curiam,  this  Leafe  is  warranted  by  the  Provifo,  for 
thefe  Words,  from  the  Day  of  the  Making,  &c.  do  not  limit  when  the  Leafe  to  Lovett  fliall  com- 
mence, but  to  reftrain  him  from  making  a  Leafe  for  more  than  99  Years,  from  the  Time  of  Ma~ 
3  king 
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king  fuch  Leafe;  but  he  is  not  refrrained  from  Making  a  Leafe  for  fixty  Years,  to  commence 
twenty  Years  after ;  fo  that  the  Meaning  of  this  Provifo  is,  he  may  make  a  Leafe  for  ninety-nine, 
Years,  from  the  'Tunc  of  the  Making  fuch  Leafe,  or  for  any  other  Term  of  Years  which  doth  not 
exceed  that  Number,     i  And.  273.  Harecourt  verfus  Pole. 

2.  In  Wane  againft  Executors,  the  Writ  fuppofed  quod  tenent  for  a  Term  of  Years,  &c.  the 
Defendants  appeared  and  craved  Oyer  of  the  Indenture,  which  was  for  fixty  Years,  provided,  that 
if  the  Leffee  die  after  the  End  of  the  firft  thirty-one  Years  of  the  faid  Term  for  fixty  Years,  then 
it  fhould  be  good  for  one  Year  next  after  his  Deceafe,  and  after  the  End  of  that  Year,  then  to 
be  void,  and  that  then  the  Leffor,  his  Heirs  or  Affigns  might  enter  •  then  they  pleaded,  that 
thirty-one  Years  of  the  fixty  Years,  were  patted  in  the  Life-time  of  the  Lcflee,  and  that  afterwards 
he  died  (viz,,  on  fuch  a  Day)  by  which  the  Term  was  void,  ZJ  fie  non  tenent,  dfc.  and  upon  a 
Demurrer  to  this  Plea  it  was  infilled,  that  by  the  Telte  of  the  Writ  it  appeared  to  be  brought 
within  a  Tear  after  the  Death  of  the  Leffee,  and  if  fo,  then  his  Executors  tenent,  &c.  and  adjudg- 
ed, that  the  Writ  was  good,  for  the  Term  doth  not  ceafe  till  a  Year  after  the  Death  of  the  Leffee. 
1  And.  285.  Leonard  verfus  Pennant. 

3.  Libel  for  Tithes,  the  Defendant  fuggefted  for  a  Prohibition,  that  a  Leafe  was  made  of  thofe 
Tithes  to  7.  R.  for  three  Years,  and  at  the  End  thereof  for  other  three  Years,  and  fo  from  three 
Years  to  three  Years,  during  the  Life  of  the  Leffor;  the  Leffee  died,  and  nine  Years  were  expired; 
the  Queftion  was,  whether  this  was  a  Leafe  for  twelve  Years,  or  not ;  and  it  was  held,  that  it 
was,  tor  a  Leafe  for  three  Years,  and  from  the  End  thereof  to  three  Years,  is  a  Leafe  for  fix  Years, 
and  fo  from  three  Years  to  three  Years,  is  a  Leafe  for  other  fix  Years,  i  Roll.  Rep.  287.  Newberry 
verfus  Rathbone. 

4.  In  Ejectment,  the  Plaintiff  declared  on  a  Leafe  made  the  14th  'January,  30  Eliz.  to  have 
from  Chrifimas  lad  paft  for  three  Years,  and  at  the  Trial  produced  a  Leafe  dated  13  'January, 
30  Eliz,.  and  he  proved,  that  the  fame  was  fealed  and  delivered,  on  that  Day;  it  was  objected, 
that  this  Evidence  did  not  maintain  the  Declaration,  but  that  it  was  naught  for  this  Variance  ; 
but  adjudged  good,  for  a  Leafe  executed  13  January,  is  a  Leafe  on  the  14th  of  the  fame  Month. 
4  Leon.  1 4.  Price  verfus  Fofier. 

5.  In  Ejectment,  the  Plaintiff  declared  on  a  Leafe  made  the  10th  Day  of  October,  &c.  Haben- 
dum from  the  20th  Day  of  November,  without  faying  next  enfuing,  or  in  what  Year;  and  this  be- 
ing found  fpecially,  the  Quefiion  was,  whether  it  was  a  void  Leafe;  it  was  admitted,  that  where 
the  Commencement  was  impoffible,  the  Leafe  was  void,  as  if  it  was  to  commence  on  the  31ft  of 
September,  but  that  'tis  not  fo  where  the  Commencement  is  certain,  for  there  it  fhail  commence 
from  the  Day  of  the  Delivery  ;  but  adjudged,  that  an  incertain  Limitation  makes  the  Leafe  void, 
becaufe  it  being  Part  of  the  Agreement,  the  Court  cannot  determine  what  the  Contract  was,  it 
being  incertain  what  it  was.     1  Mod.  1 80. 

6.  Error  of  a  Judgment  in  Ejectment  in  Lancafler,  wherein  the  Cafe  on  a  Special  Verdict  was, 
The  College,  in  the  Reign  of  Queen  Elizabeth,  made  a  Leafe  (reciting  therein  another  Leafe  made 
by  them  in  the  Reign  of  Ed.  6.)  to  Ti-afford,  for  twenty-one  Years,  Habendum  from  the  faid  Ttrm 
made  in  the  Reign  of  Ed.  6.  rendring  Rent,  with  a  Claufe  of  Re-entry  for  Non-payment,  with  a 
Covenant,  that  after  the  faid  twenty-one  Tears  ended,  the  Leffee  fhould  have  the  Lands  for  twenty- 
one  Years,  and  fo  till  ninety-nine  Years  thence  next  enfuing  fhall  be  ended;  the  Jury  found,  that 
there  was  no  Leafe  made  in  the  Reign  of  Ed.  6.  and  that  ninety-nine  Years  were  expired  fince  the 
Date  of  the  Leafe  made  in  the  Reign  of  Queen  Elizabeth;  but  if  computed  from  the  End  of  the 
Term  of  twenty-one  Years,  then  they  are  not  expired  ;  adjudged,  that  the  Leffee  fhall  have 
ninety-nine  Years  over  and  above  the  twenty-one  Years,  becaufe  the  Words  thence  next  enfuing, 
import  a  future  Time,  and  muff  in  this  Cafe  neceffarily  relate  to  the  End  of  the  firlt  twenty-one 
Years,  for  it  cannot  be  reckoned  from  the  Date  of  the  Leafe  made  in  the  Reign  of  Queen  Eliza- 
beth, becaufe  then  it  fhould  have  been  from  Hence  next  enfuing.  2  Lev.  241.  College  of  Manche- 
ster verfus  Trajford. 

(a) 

M  %tafz0  at  OTtt. 

1.  TN  an  Action  of  Debt  for  Rent  on  a  Leafe  at  Will  of  Houfes   in  London,  and  tried  at   Bar 
X    it  was  ruled,  that  if  Leffee  for  Years  holds  over  his  Term,  and  continue  to  pay  his  Rene 
quarterly,  as  before,  this  amounts  to  a  Leafe  at  Will;  and  if  he  begins  a  new  Quarter  and  deter- 
mines his  Will  before  'tis  ended,  he  fhall  pay  that  Quarter's  Rent.     Allen  4.  Sir  Bowes's  Cafe. 

2.  In  Replevin,  the  Defendant  avowed  lor  Rent  upon  a  Leafe  at  Will ;  the  Plaintiff  replied,  that 
the  Defendant,  before  he  took  the  Plaintiff's  Cattle,  made  a  Leafe  for  Tears,  by  Virtue  whereof 
the  Leffee  entered ;  the  Defendant,  in  his  Rejoinder,  confeffed  the  Making  the  Leafe,  but  fets  forth 
a  Special  Agreement  between  him  and  the  Leffee,  that  the  Leffee  fhould  not  enter  till  fuch  a  Time, 
and  traverfes  that  he  did  enter;  the  Plaintiff  furrejoins,  and  traverfes  the  Agreement;  and  upon  a 
fpecial  Demurrer  it  was  held,  that  if  the  Defendant  had  done  any  Aft  inconfiftent  with  the  Conti- 
nuance of  the  Eftate  at  Will,  it  fhall  determine  it  from  fuch  Time  as  the  Tenant  at  Will  takes  No- 
tice of  it;  but  if  the  Defendant  had  been  outlawed,  that  fhould  not  determine  his  Will  till  Seifure, 
nor  an  Extent  upon  him  until  the  Liberate.    1  Vent.  247.  Hinchman  v.  IJles.   Raym.  3  24.  2  Lev.  88. 

7  B  2  Y  Rulea 
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3.  Ruled  /)?)•  Holt  Ch.  Juft.  that  both  Leffor  and  I.efTee,  where  the  Eflate  is  at  Will,  may  de- 
termine their  Will  when  they  pleafe ;  but  if  the  LefTor  determines  it  within  a  Quarter,  he  (hall 
lofe  that  Quarter's  Rent ;  and  if  the  Leffee  determine  it,  he  muff  pay  a  Quarter's  Rent.  2  Salk. 
413.  Leighton  verfus  Teheed. 


Ittt 


Of  Lects  in  General.  (A)  |  Of  Pleadings   in  Replevin,  and  Avow- 

ries for  Amerciaments  in  the  Leet.  (B) 


(A) 

fDi  %ttt$  U%  (Enteral.    See  Copyhold.  (E)  per  totum. 

F  a  Jury  in  a  Leet  refufe  to  make  a  Prefentment,  the  Steward  may  affefs  a  Fine.    4  Eliz>. 
Dyer  221.  'The  Earl  of  Arundel's  Cafe. 

And  yet  a  Steward  is  not  an  Officer  of  Record,  therefore  where  the  Defendant  was 
indicted  at  a  Leet  of  the  Earl  of  Bath  for  a  Perjury,  it  was  objected,  that  every  Leet  is 
the  King's  Court,  and  therefore  it  ought  to  be  at  the  Court  of  the  King,  and  not  of  the  Earl  of 
Bath.     4  Leon.  105. 

2.  The  Leet  was  firft  derived  out  of  the  Sheriff's  Torn,  'tis  a  Court  of  Record,  and  'tis  ac- 
counted the  King's  Court,  tho'  kept  in  particular  Manors,  becaufe  the  Authority  was  originally 
belonging  to  the  Crown,  and  from  thence  derived  to  inferior  Perfons.     1  Brown  36. 

3.  A  Man  may  prefcrtbe  to  hold  a  Leet  oftner  than  twice  in  a  Year,  and  at  other  Days  than 
appointed  by  Magna  Charta,  cap.  35.  becaufe  that  Statute  is  in  the  Affirmative.  2  Leon.  28,266. 
The  King  verfus  Partridge.     2  Leon.  74.  Lawfon  verfus  Hare.  S.  P.  3  Leon.  78.  S.  C. 

4.  The  Defendant  entitled  himfelf  to  a  Leet  and  a  Fee  pro  certo  Let  a,  by  Reafon  of  an  Hun- 
dred ;  and  in  fuch  Cafe  'tis  fufficient  for  him  in  Pleading  to  fay,  that  he  is  feifed  of  the  Hundred 
without  fhewing  a  Deed.     2  Leon.  74.  Liitvfon  verfus  Hare.    3  Leon.  78.  S.  C.   Poflea  pi.  10.  S.  C. 

5.  If  three  Coparceners  are  feifed  of  a  Manor  in  Fee,  to  which  a  Leet  is  appendant,  and  the 
King  purchafeth  two  Parts,  with  the  Appurtenances,  the  Leet  is  ftill  appendant  to  the  third  Part 
of  the  Mar.or.     Hill.   28  H.  8.  Bendl.^i. 

Cro.Eliz.       6.  The  Lord  may  have  a  certain  Sum  pro  certa  Leta,  for  it  fball  be  intended  it  was  granted  at 
i48-  fir  ft  by  the  Purchafe  of  the  Leet,  for  the  Eafe  of  the  Tenants,  that  they  need  not  go  to  the  Shc- 

1  Roll.      rjft.->s  -j-om,  but  do  Service  at  the  Lord's  Court-Leet.     6  Rep.  77.  Bullen's  Cafe. 
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7.  In  Replevin,  the  Defendant  made  Conufance  as  Bailiff  to  W.  R.  fetting  forth,  that  he  Lad 
a  Leet  within  his  Manor,  &c.  and  that  the  Plaintiff  was  amerced  at  fuch  a  Court,  for  putting 
his  Geefe  upon  the  Common  there,  for  which  Amerciament  the  Defendant  diftrained  ;  but  be- 
caufe this  was  not  an  Article  inquirable  in  a  Leet,  or  punifhable  there,  the  Plaintiff  had  Judg- 
ment.    Cro.  Eliz>.  448.  Wormleighton  verfus  Burton.     Antea  Commoner.  (H)  2. 

8.  Avowry  for  an  Amerciament  in  a  Court-Leet,  fetting  forth,  that  Ed.  6.  granted  the  Hundred 
of  H.  to  W.  R.  in  Fee,  in  which  Hundred  there  was  a  Leet,  that  it  defcended  to  the  Couiin  of 
the  Grantee,  who  being  feifed,  granted  it  to  F.  F.  in  Fee,  but  did  not  fay  by  Deed,  who  by 
Deed  enrolled,  granted  it  to  the  Earl  of  L.  in  Fee,  and  that  the  Defendant  being  refiant  within 
the  Hundred,  did  not  appear  at  the  Leet,  &c.  for  which  he  was  amerced  12  d.  adjudged,  that 
this  Avowry  was  ill,  becaufe  he  did  not  let  forth,  that  the  Hundred  was  granted  to  F.F.  by 
Deed,  and  it  cannot  pafs  without-  belides,  this  being  a  By-Grant,  the  Avowant  ought  to  fhew 
that  the  Court  was  held  within  a  Month  after  Eafter ;  but  if  it  had  been  a  Leet  by  Prefcription  it 
had  been  otherwife.     Cro.  Eliz,.  245.  Porter  verfus  Grey.  Antea  Intention.  (A)  4.  S.  C. 

p.  Two  Perfons  had  two  Manors,  to  which  there  were  two  Hundreds  adjoining;  the  Avowant 
was  feifed  of  one  of  thofe  Manors;  and  in  Replevin  brought  agamit  him,  he  fet  forth,  that  he  was 
feifed  of  the  Manor,  &c.  and  prefcribed,  that  the  Plaintiff  and  all  the  Tenants  of  the  other  Manor 
have  ufed  to  make  Suit  at  the  Leet  within  his  Manor,  and  that  the  Lord  of  the  other  Manor 
ufed  to  appear  at  the  faid  Leet,  or  to  pay  4  s.  and  if  not  paid,  then  he  prefcribed  to  di ft  rain  any 
Inhabitant  within  the  Hundred  for  the  fame;  and  for  4^.  not  paid,  he  avowed  the  Taking  the 
Diftrefs  within  the  Plaintiff's  Manor,  who  was  one  of  the  Inhabitants  there;  adjudged,  that  the 
Cattle  of  the  Lord  of  the  Manor  might  be  difirained  in  any  Land  within  the  Hundred,  for 
1  Suit 
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Suit  and  Services ;  but  that  the  Cattle  of  a  Stranger  could  not  be  diftrained  for  perfonal  Things, 
as  for  Amerciaments  for  not  appearing,  &c.     Pafcb.  40  Eliz,.  Owen  146".  Goo  fey  verfus  Potts. 

10.  In  Replevin,  the  Defendant  avowed,  for  that  he  was  feifed  of  an  Hundred,  and  that  he 
and  all  thofe  wbofe  Efiate  he  had  in  the  faid  Hundred,  had  ufed  to  hold  a  Leet  the:e,  and  that  at 
every  Leet  the  Inhabitants,  &c.  uled  to  pay  16 d.  pro  ccrta  Leta,  and  that  they  had  ufed  to  di- 
ftrain for  the  fame;  it  was  objected,  that  the  Defendant,  in  Making  a  Title  to  the  Leet  by  Pre- 
fcription,  conveys  the  Hundred  to  himfelf  by  a  Qiie  Eftate,  without  (hewing  a  Deed;  now,  thoJ 
this  might  be  a  good  Exception,  if  the  Hundred  it  felf  had  been  in  Qjtefiion,  'tis  not  fo  where  a 
Thing  is  claimed  out  of  the  Hundred,  as  a  Leet  in  the  principal  Cafe,  which  is  derived  out  of  the 
Hundred,  for  there  'tis  fufficient  to  fay,  that  he  was  feifed  of  the  Hundred,  without  (hewing  any 
Title.     2  Leon.-jOf.  Lawfon  verfus  Hare.    3  Leon.  78.  S.C.    Ante  a  pi.  3,4.  S.C. 

11.  The  King  hath  Power  to  make  a  Court-Leet  where  there  was  none  before,  and  a  Diftrefs 
is  incident  to  a  Court-Leet  cf  Common  Right,  but  in  a  Court-Baron  the  Plaintiff  inuft  alledge  a 
Prefcription  to  diftrain.     1  Brownl.  36. 

1  2.  In  Replevin,  &c.  the  Defendant  avowed,  for  that  he  is  feifed  of  the  Manor  of  B.  to  which  s^ Copy- 
there  is  a  Court-Leet  belonging,  and  that  by  Cuftom  Time  out  of  Mind,  the  Inhabitants  of  B.  hold.  (li> 
have  ufed  to  fend  a  Conftable  to  the  faid  Leet,  and  that  he  (the  Defendant)  by  T.  P.  his  Steward  H-  s-  c- 
at  B.  aforefaid,  held  the  faid  Leet  and  gave  Notice  thereof  at  B.  and  that  they  did  not  fend  a  g  *Ci 

Conftable,  &c.  whereupon   the  Steward   impofed  a  Fine  of  391.  nd.  on  the  Inhabitants,  and 
that  he  diftrained  for  the  Fine,  &c.    the  Plaintiff  traverfed  the  Cuftom,  upon  which  they  were  at 
Iffue,  and  the  Avowant  had  a  Verdict;  and  it  was  moved  in  Arreft  of  judgment,  that  the  Avow- 
ry was  ill,  becaufe  it  did  not  fet  forth  a  Cuftom  to  diftrain  for  the  Fate,  for  a  Diftrefs  is  not  inci- 
dent to  a  Fine,  neither  is  it  implied  by  alledging  a  Cuftom  to  impofe  a  Fine  ;  adjudged,  that  where 
a  Duty  is  raifed  by  a  Cuftom,  a  Diftrefs  for  that  Duty  muft  be  maintained  by  the  like  Cuftom, 
Raym.  204.  Peirjon  verfus  Ridley.     See  Blunt  verfus  Whitacre.     1  Leon.  242.     See  Godfrey's  Cafe. 
13.  In  an  Action  of  Debt  for  an  Amerciament  in  a  Court-Leet,    the  Cafe  upon  the  Pleadings 
was,  that  the  Abbot  of  Abingdon  was  feifed  of  the  Hundred  of  H.  in  Berks,  and  of  a  Leet  appen- 
dant to  that  Hundred,  by  Prefcrlption,  to  be  held  once  a  Year,  within  a  Month  of  Eafter,  within 
tobicb  Hundred  there  were  feveral  Villages,  of  which  Norcott  was  one  ;  that  the  Abbey  was  diffol- 
ved,  and  that  King  Ed.  6.  granted  to  one  Lyons  feveral  Lands  in  Norcott,  of  which  the  Abbot 
was  formerly  feifed  &  omnes  Curias,  Letcu,  &c.  &  Amerciament  a  pamiffes  in  Norcott  pertinen 
provenieri ',  &c.  and  that  the  faid  Lyons,  and  his  Heirs,  fhould  have  tot'  taha  &  confimilia  Cu- 
rias, Letts,  Amerciamenta  &  Hereditament  a,  as  the  Abbrt  had  infra  the  faid  Lr,nds ;  and  after- 
wards the,   faid  King  granted  the  Hr.ndred  and  the  Lea  to  one  Owen,    which  by  feveral  mefne 
Conveyances  came  to  the  Lord  Norris,  the  now  Plaintiff  and  chat  Barrett,  the  Defendant,  claimed 
under  Lyons,  and  that  he  was  an  Inhabitant  in  Norcott,  and  being  fummoned  to  be  at  the  Leet, 
he  made  Default  and  was  amerced  to  40  s.  for  which  the  Action  was  brought;  and  adjudged,  that 
Lyons  had  no  Leet  by  this  Grant,  neither  was  he  difcharged  from  the  general  Leet  of  the  Hun- 
dred, becaufe  the  Leet  mentioned  in  his  Grant  is  reftrained  to  the  Land  granted,  for  'tis  pramifBs 
in  Norcott  pertinen    &  provenien*,  and  there  was  no  fuch  Leet  there  before  the  Grant;  for  the 
Leet  which  the  Abbot  had,  and  which  came  to  the  King  upon  the  Diifolution,  did  not  belong  to 
the  Lands  in  Norcott,   but  to  the  Hundred   of  H.  and   tho'  by  the  later  Claufe  of  the  Grant, 
Lyons  was  to  have  confimiles  Letas  as  the  Abbot  had,  yet  that  will  not  do,  for  if  he  cannot  have 
eafdem,  he  (hall  never  have  confimiles,  becaufe  no  Man  can  have  a  Leet  in  the  fame  Place  where 
the  King  had  one  before;  and  as  for  the  Word  Amerciamenta,  it  cannot  properly  be  faid  prove- 
nien   from  the  Lands,   for  that   arifes  by  Reafon  of  an  Offence,    not  where  the  Lands  are,  but 
where  the  Leer  is  held,  and  the  Amerciamenta  in  the  Grant  to  Lyons  are  reftrained  infra  terras  in 
the  Grant,  and  the  Abbot  had  no  Leet  or  Amerciaments  infra  the  faid  Lands  in  particular,  but 
infra  that  and  other  Lands  and  Villages  entirely.     Moor  426.  Lord  Norris  verfus  Barrett. 

14.  In  Replevin,  the  Defendant  avowed,  for  that  he  had  a  Leet  for  all  the  Inhabitants  and  Re- 
Cants  within  his  Manor  of  D.  and  that  the  Plaintiff  being  an  Inhabitant,  &c.  was  fummoned  to 
appear  at  the  Leet  on  a  certain  Day,  and  for  making  Default  he  was  amerced,  for  which  he  (the 
Defendant)  diftrained  and  avowed  :  The  Plaintiff  replied,  that  the  Place  where  he  dwelt  was 
Parcel  of  a  Monaftery  and  Lands  held  in  Frankalmoigne,  and  difcharged  of  all  Secular  Services ; 
then  he  pleadc  the  Statute  31  H.  8.  and  the  King's  Grant  to  his  Anceftors  aieo  plene,  libere  &  in- 
tegre,  as  the  Abbot  held  it  before  the  Diflolution,  and  fo  conveyed  the  Land  to  himfelf  by  De- 
fcent,  &c.  and  upon  a  Demurrer  to  this  Replication  the  Plaintiff  had  Judgment,  for  the  Abbot 
was  difcharged  from  this  Service  ratione  ordinis,  as  all  Churchmen,  Women  and  Noblemen  are  ; 
and  this  Immunity  Church-men  had  at  Common  Law  before  the  Statute  of  Marlbridge,.io  refpectof 
their  Perfons,  and  therefore  it  (hall  not  go  to  the  Patentee  of  the  King ;  but  all  other  Peifons  above 
twelve  Years  old  muft  do  Suit  to  the  Leet,  which  in  Truth  is  a  Suit  real;  for  tho'  the  Lord  of  the 
Leet  hath  the  Profits  and  Benefit  of  the  Court,  yet  'tis  the  King's  Court,  and  the  Service  there 
done  is  the  Service  to  the  King.     2  Roll.  Rep.  56.  Dacre  verfus  Nixon. 

1  5.  The  Portreeve  of  Evil  in  the  County  of  Sumerfet  was  ufually  elected,  and  to  continue  in  his 
Office  for  one  Year,  and  at  the  End  thereof  a  new  Portreeve  was  to  be  elected  and  fworn  in  the 
Leet  by  the  Steward  of  Sir  Edw.  Phillips,  Lord  of  the  Manor,  who,  by  Reafon  of  fome  Difplea- 
fure  refufed  to  hold  the  Leet,  and  thereupon  Procefs  was  awarded  out  of  B.  R.  commanding,  that 
the  Oath  be  tendered  to  the  new  Portreeve,     2  Roll.  Rep.  82, 

~ I_  16,  Pri*g 


inc  Leer. 

j  6.  Prigg  was  indicted,  for  that  he  being  lawfully  chofen  Titbingman  of  the  Vill  of  C.  non  pra- 
ftitit  ficr amentum  before  a    Juftice  of  Peace  to  execute  the  Office  fed  voluntarie  &  obflinate,  ab- 

*  See  PI  ftaincd,  <^c-  quafhed,  becaufe  it  did  not  appear  that  he  was  *  fummoned  to  appear  before  a  ju- 
2<j.^     '  illce  of  Pence,  nor  how,  or  in  what  Manner   he  was  chofen  Tithingman ;    and  upon  a  Motion  a 

Writ  was  granted,  directed  to  him,  commanding  him  to  go  before  a  Juftice  of  Peace.     Allen  78. 
Prigg 's  Cafe. 

17.  A  By-Law  was  made  in  a  Court-Leet  held  for  the  King  in  his  Honour  of  Grafton,  that  eve- 
ry Pcrfon  within  the  Leet,  who  fhould  receive  or  place  any  Inmate  in  a  Houfe  there,  without  gi- 
ving Security  to  the  Overfeers  of  the  Poor,  &c.  fhould  pay  5  /.  per  Month,  and  T.  S.  was  fined 
20  /.  for  a  Breach  of  the  faid  By-Law,  which  Fine  was  ejireated,  and  Procefs  iffued  upon  it :  But 
per  Hale  Chief  Baron,  'tis  hard  to  efireat  the  Fine  before  the  ufual  Remedy  for  it  by  Dijheft;  for 
by  the  Efireat  the  Land  will  be  extended,  when  the  Defendant  may  have  fomethiug  to  plead  by 
Way  of  Difcharge,  of  which  he  would  be  deprived  by  that  Means,  as  that  he  is  not  within  the 
Leet,  or  that  he  hath  received  no  Inmate,  &c.  but  the  Officers  faid  it  was  ufual  to  efireat  fuch 
Fines  where  they  belonged  to  the  King,  and  not  otherwife;  fo  the  Party  was  ordered  to  plead. 
Hardres  471. 
Sid.  431.  18.  Dr.  Pordage  was  a  pra&ifing  Phyfician,  and  chofe  Conftable,  and  now  moved  for  a  Writ  of 
Privilege,  but  it  was  denied,  for  there  is  a  Difference  as  to  the  Privilege  of  a  Lawyer  and  of  a  Phy- 
fician ;  for  the  one  hath  it  becaufe  of  his  Attendance  on  the  Courts  at  Wef.minf.er>  but  a  Phy- 
fician is  a  private  Calling  which  may  be  exercifed  in  a  Chamber.  1  Mod.  22.  Dr.  Pordages 
Cafe. 

*  See  Co-  19-  The  Defendant  was  prefented  for  refufing  to  be  fworn  *  Conftable  of  an  Hundred,  but 
pyhold.  it  was  quafhed,  becaufe  it  did  not  mention  before  whom  the  Seffions  was  held  j  and  Tviifdea  held, 
(li)  14.     that  the  Clerk  of  the  Peace  ought  to  be  fined  for  returning  fuch  a  Preferment.     1  Mod.  24.  "the 

King  verfus  Vavis. 
AePl.24.       20.  The  Bailiff  of  Wefminfler  had  levied  Money  upon  feveral  Perfons,  upon  Prefentments  in 
s-  c>         the  Leet,  for  ufing  Trades,  not  having  been  Apprentices ;  and  upon  Complaint  made,  the  Court 
held,  that  the  Statute  5  Eliz,.  cap.  5.  doth  not  give  the  Leet  any  Power  in  this  Matter-  'tis  true, 
by  the  Statute  31  Eliz-  cap.  5.  Informations  for  Offences  and  Actions  upon  Penal  Statutes,  are  to 
be  brought  in  the  proper  Counties,  either  at  the  Affifes,  Seffions,  or  Leets,  but  that  muff,  be  in- 
tended for  fuch  Offences  as  Leets  have  Cognifance  of;  but  for  ufing  Trades,  &c.  the  Prefentment 
mufl:  be  at  the  Seffions  or  in  this  Court.     Sid.  289.  Amy  verfus  Bennett. 
1  Lev.  21.  Sir  Walter  Vane  having  an  Eftate   in   the  Manor  of  D.  was  chofen  Reeve  to  gather  the 

=33'  Lord's  Rents ;    he  moved  B.  R.  for  a  Prohibition,  for  that  he  was  a  Captain  of  the  Guards,  and 

fo  attendant  on  the  King  ;  it  was  admitted,  that  he  fhould  not  have  this  Privilege  if  he  could 
make  a  Deputy;  and  tho'  it  hath  been  faid,  that  if  a  Conftable  can  make  a  Deputy,  the  Court 
was  not  fiatisfied  in  that  Point ;  'tis  true,  the  Cuftom  for  the  Inhabitants  of  every  Houfe  in  fuch  a 
Vill,  to  be  a  Conftable  by  Turns,  is  good;  and  if  it  happen  on  a  Widow  fhe  might  hire  one  to 
ferve,  but  then  he  is  not  her  Deputy,  but  is  actually  fworn  into  the  Office  and  is  Conftable  him- 
felf ;  but  in  the  principal  Cafe  it  was  held,  that  he  might  make  a  Deputy  Reeve,  fo  the  Privi- 
lege was  denied.  Sid.  355.  Sir  Walter  Vane's  Cafe.  See  Phelpes  verfus  Winchcomb.  Of- 
fice. (D)  4. 

22.  The  Defendant  was  prefented  at  a  Leet  for  enclofing  the  Road  and  building  a  Cottage  ad 
commune  nocumentum  of  all  the  Inhabitants  in  the  Vill,  &c.  and  this  Prefentment  being  removed 
into  B.  R.  by  Certiorari,  it  was  quafhed,  for   it  was  not  founded  on  the  Statute  31  Eliz,.  cap.j. 
of  Cottages,  becaufe  'tis  not  alledged,  that  it  was  built  for  Habitation ;    befides,  the  Statute  ap- 
points a  certain  Penalty  of  10/.  for  Building  a  Cottage,  &c.    neither   is  the  Prefentment  conclu- 
ded contra  formam  Statuti ;  and  if  this  Prefentment  is  not  good  upon  the  Statute,  it  cannot  be 
good  at  Common  Law,  becaufe  enclofing  and  building  a  Cottage  on  the  Wafie  is  an  Injury  done  to 
the  Lord  of  the  Manor ;   'tis  an  Offence  not  prefentable  at  a  Leet,  fo  as  to  amerce  the  Offender, 
*  For  that  becaufe  'tis  no  *  pub/ick  Nufance  ;  and  in  this  Cafe  the  Defendant  was  amerced,  which  was  af- 
Reafin       feered  to  39/.  now  a  Leet  cannot  amerce  in  any  Cafe,  other  than  for  a  publick  Nufance,  But  not 
Breach  is    ^or  a  Part'cu'ar  Trefpafs  done  to  the  Lord,  or  to  any  other,  for  which  an  Aciion  will  lie  to  recover 
not  inaiu-  Damages.     1  Saund.  135.  "The  King  verfus  Dickenfon. 
table  in  a  Leet,  hut  excejjive  Toll  is.     4  Leon.  1 2.  Sanderforw  Cafe. 

PofteaiS.  23.  By  Magna  Charta,  cap.  35.  and  31  Ed.  3.  cap.  15.  the  Leet  muft  be  held  within  a  Month 
s-  C.  after  Eafter  and  Michaelmas  every  Year,  and  at  no  other  Time,  unlefs  by  Patent  or  Prefcription  ; 
at  a  Court-Leet  of  the  Mayor  and  Commonalty  and  Citizens  of  London,  for  their  Manor  called 
the  King-Manor  in  Southvsark,  Dakins  was  chofen  Conftable,  and  fined  22  /.  for  refufing  to  take 
upon  him  that  Office ;  and  all  this  Matter  being  removed  into  B.  R.  by  Certiorari,  it  was  certified 
thus :  IT  V/fus  Franci  plegii  Majoris,  Communitat',  &c.  Dominorum  Manerii  prad'  pro  Manerio, 
&c.  apud  quondam  locum,  &c.  infra  menfem  pofi  feftum  Santli  Michaelis  Archi  fcilicet  die  Mor- 
tis duodecimo  die  Novembris,  ejre.  it  was  moved,  that  this  Prefentment  might  be  quafhed,  be- 
caufe it  appears  that  the  Leet  was  held  after  a  Month  after  Michaelmas,  for  which  Reafon  it  was 
void,  which  is  very  true  ;  but  it  appears  here,  that  it  was  held  infra  menfem  poft  feflum,  &c.  and 
that  is  well  enough ;  and  tho'  'tis  faid  fcilicet  1 2  Novemb.  that  fnall  be  void  and  rejected,  becaufe 
'tis  contrary  to  the  Matter  precedent,  which  is  likewife  very  true,-  but  then,  if  this  Scilicet  be 
void,  there  would  be  no  Day  at  all  in  the  Record  in  which  the  Leet  was  held,  but  it  would  ap- 
j  pear 


Leet. 


nil 


pear  to  be  held  within  a  Month  after  Michaelmas  generally,  and  then  it  might  be  held  on  a  Sunday, 
which  is  not  dies  juridicus,  fo  that  there  is  a  Neceffity  to  mention  a  particular  Day;  for  which 
Reafon  this  Indictment  was  quafhed.     2  Saund.  290.  Dakins  Cafe. 

24.  The  Defendant  being  prefent  at  a  Court-Leet,  put  on  his  Hat  in  Contempt  of  the  Court, 
and  being  admonifbed  by  the  Steward,  that  he  had  not  done  well,  he  replied,  he  did  net  value 
what  he  (the  Steward;  could  do;  whereupon  he  fined  him  40  s.  for  which  the  Lord  of  the  Leet  brought 
an  Action  of  Debt  ;  and  adjudged,  that  it  was  well  brought.     Raym.  68.  Bathurfl  verfns  Cox. 

25.  Prefentment  in   a  Leet  at  Wyiminfter,  againft  feveral  Perfons  for  nfing  Trades,   not  being  Seipl.19. 
Apprentices  for  7  Years,  accordingto  the  Statute  5  Eliz.  and  the  C  hitf  Bailiff  intending  to  levy  S.  C. 

40  s.  per  Month  upon  them,  this  Prefentment  was  removed  by  Certiorari  into  B.  R.  and  the  Que- 
flion  was,  whether  the  Leet  had  Cognifance  of  this  Matter  by  the  laft  Claufe  of  the  Statute  3 1 
Eliz,.  cap.  5.  and  adjudged,  that  it  had  not.     Raym.  154. 

16.  The  Defendant  was  prefented  at  a  Leet,  for  Digging  Coney-Borrows,  and  Breaking  the 
Soil  in  the  Lord's  Wade  ;  but  the  Prefentment  was  quafhed,  becaufe  a  Leet  cannot  amerce  hi 
any  Thing  done  to  the  Damage  of  the  Lord;  befides,  'tis  not  ad  commune  nocumentum.  Raym. 
160.  Ayre*%  Cafe.     See  Leicefler  Foreft's    Cafe. 

27.  In  Replevin  for  Taking  his  Oxen,  the  Defendant  made  Conufance  as  Bailiff  to  the  Lord 
of  a  Leet,  for  that  the  Plaintiff  was  amerced  there,  for  not  fcouring  a  Ditch  in  a  Highway  ; 
and  upon  Demurrer  to  the  Plea,  it  was  infilled,  that  it  was  ill,  becaufe  the  Statute  1  8  Eliz,.  cap. 
9.  gives  the  Forfeitures  for  not  repairing  the  Highways,  to  the  Surveyors  thereof;  but  adjudged, 
that  the  Offender  may  be  punifhed  in  the  Leet,  and  likewife  by  the  Statute  for  feveral  Caufes. 
Raym.  250.  Stephens  verfus  Haines. 

28.  Juratores  pro  Domino  Rege  &  Domino  Manerii  &  Tenentibus,  prefented  the  Defendant 
for  ere&ing  a  Glafs-Houfe,  &c.  ad  commune  nocumentum  ;  it  was  quafhed  ;  for  tho'  'tis  good  for 
the  King  and  the  Lord  of  the  Manor  ;  for  Leets  are  granted  to  the  Lords  as  derived  out  of  the 
Torn  ;  and  as  for  Tenentibus,  'tis  only  Surplufage;  yet  this  Prefentment  is  ill,  becaufe 'tis  faid 
ad  tommune  nocumentum.     1  Vent.  26". 

29.  The  Defendant  was  prefented  and  fined  in  a  Leet,  forrefufing  the  Office  of  a  Conflable;  Antea  zz. 
and  upon  a  Motion    to  quafh  it,  the  Fault  was,  that  the  Court    was  faid  to  be  held  infra  unum  S.  C. 
menfem   SanEli  Michaelis  viz,  1  2  Novemb.  which  is  above  a   Month  after  Michaelmas,  and    'tis 
neceflary  to  fet  down  the   Day,  for   it  may  be  on  a  Sunday,  and  yet  within  a  Month  after   Mi- 
chaelmas;  it  was  quafhed.      J  Vent.  107.  D aeons  Cafe.     2  Saund.  292.  S.  C. 

30.  In  Replevin,    the   Defendant  made   Conufance,  for  that    the   Place  where,    &c.  is  within 

the    Manor  of   Shew/lone,    where    there   is   a  Court-Leet,  and   that    the  Jury,  &c.  Time  out  of  5  _Mo^ 
Mind,  have  *  chofen  one  of  the  Inhabitants  to   be  Conjlable,  who  by  Cuftom   is  to  ferve,  or  for-  V"see\x\- 
feit  a  reafonable  Penalty,    to  be  impofed  by  the  Jury,   &c.   that  the  Plaintiff  was  chofen,   and  or-  dit"tmem\ 
dered  to  take   upon  him    the   Office,    under    Pain   of  40  s.  and   thereof  had    Notice,   but  neg-  (Ii)  al- 
leged, which  was  prefented  at,  the  next  Court-Leet,   and  thereby  had  forfeited  40  s.  for  which  the  *  2ee  Co~ 
Defendant,  as  Bailiff  of  the  'Manor,  diftrained,  &c.and  upon  Demurrer   to  this  Pica,  it  was  ad-  F|.!?0,d' 
judged,  that  of  Common  Right  the  Conflable  is  to  ba  chofen  by  the  Jury  at  the  Leet,   and  if  he 
is  prefent  and  refufe,  the  Steward  may    fine  him;   if   he  is  not  prefent,   the  Homage  mufl  p:C- 
fent  his  Refufal  at  t:.e   next  Court,  and  then  he  is  to  be  *  amerced;   but  a  Difrre's    cannot   be  *5eepl 
taken  for  it,  without  a  Cuilom  alledged  fo  to  do.     1  Salk.  175.  Fletcher  verfus  Itigraitt.     Beiidcs 
Notitiam   habuit  is   not  fufficient,  it  mufl   be  fet  forth,   that  the  Party  was  fummotied  to  appear 
before  a  Juflice,  &c. 

31.  Upon  a  Certiorari  to  the  Seffions,  they  certify  an  Order  made  upon  Complaint,  that  at 
the  Leet  one  Steevens  was  prefented  to  be  a  Conjlable  for  the  Year  enfuing,  and  that  the  Steward 
had  refufed  to  fwear  him,  but  had  nominated  one  Stacy  to  be  Confiablc,  and  had  fvorn  him  ; 
thereupon  the  Juflices  finding  it  upon  Examination  to  be  true,  ordered  that  Stevens  fhould  ferve 
that  Office,  and  fwore  him  accordingly  ;  it  was  objected,  that  the  Juflices  had  no  Power  to 
choo/e  a  Conflable,  but  that  it  properly  belonged  to  the  Leet  :  Sed  per  Curiam,  tho1  the  Elec- 
tion of  a  Conflable  properly  belongs  to  the  Leet,  yet  he  being  a  Peace  Officer,  is  within  the 
general  Jurifdidion  of  the  Juftices  of  the  Peace,  tho' they  have  not  an  original  Authority  to  make 
a  Conflable,  and  they  may  examine  the  Matter  at  their  Seffions,  and  one  Juflice  may  fwear  him; 
the  Order  was  confirmed.     T.  Jones  212.  The  King  verfus  Steevens. 

32.  In  Trefpafs  for  Breaking  his  Houfe,  and  taking  away  a  Silver  Cup;  the  Defendant  juftified 
for  a  Fine  of  five  Pounds,  impofed  by  the  Steward  of  the  Leet,  for  contemptuous  Words  fpoken 
of  him  in  the  Court,  ipfo  tunc  judicialiter  fedente,  (viz.)  'the  Houfe  in  which  you  hold  the  Court 
is  the  Houfe  of  the  Mayor  of  Sudbury,  and  that  John  Skinner,  who  was  then  and  there  prefentt 
hath  more  Right  to  be  there  than  the  Steward  ;  and  if  he  was  Mayor  of  Sudbury  he  would  not  fuf- 

fer  the  Court  to  be  held  there;  the  Plaintiff  replied,  that  the  Houfe,  &c.  was  the  Town- Hall  of 
that  Borough,  and  that  Skinner  was  then  Mayor,  and  the  Plaintiff  a  Free  Burgefs  thereof,  and 
that  he  quiete  &  pacifi.ee  fpoke  the  Words;  and  upon  a  Demurrer  the  Plaintiff  had  Judgment,  be- 
caufe it  was  not  lawful  to  impofe  a  Fine  for  fuch  Words.     T.  Jones  229.  Bernngton  verfus  Brooks. 

33.  Indictment,  for  that  he  being  debito  modo  chofen  Conflable  in  a  Corporation,  according  to 
Cuftom,  refufed  the  Office,  &c.  Upon  Demurrer  to    this  Indi&ment,  it  was  ruled,  that  at  Com- 
mon Law  all  Conflables  were  chofen  in  the  Leet,  or  at  the  Torn,  where  there  was  no  Leet  ;  'tis 
true,  it  hath  been  a  great  Quefiion,  whether  by  the  Steward,  or  by  the  Homage;  but  a   Corpo- 
ra: ton 
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ration  cannot  choofe  a  Conftable  of  Common  Right ;  by  Cuftom  they  may,  but  then  they  mud 
prefcribe  for  it.     2  Salk.  502.  The  King  verfus  Bernard. 

34.  Prefcntment  at  a  Court- Leet,  for  building  a  Cottage  contrary  to  the  Statute  31  Eliz,.  cap.  7. 
without  laying  four  Acres  of  Land  to  it,  according  to  the  Statute  De  terns  menfurandis  ;  it  was 
objected,  that  this  was  but  an  Ordinance  ;  that  the  Caption  was,  A.i  Curiam  vifus  franci  plegii 
cum  Curia  Baron,  &c.  whereas  a  Court-Baron  hath  no  Authority  to  take  fuch  a  Prefentment; 
therefore  'tis  illegal,  becaufe  'tis  incertain  which  Court  took  it ;  but  adjudged  this  was  not  an 
Ordinance,  but  a  Statute ;  that  where  two  Courts  have  a  TurifdicTrion  to  proceed  for  the  fame 
Thing,  but  in  a  different  Manner,  it  ought  to  appear  by  which  of  thefe  Courts  it  was  taken; 
but  here  in  this  Cafe  there  was  but  one  Court  which  had  Authority,  therefore  this  Caption  muff 
be  by  that  Court  which  had  Jurifdiiftion  to  proceed.  1  Salk.  195.  The  King  verfus  Lverard.  See 
2  Go.  603. 

35.  Upon  a  Certiorari  to  remove  a  Prefentment  at  a  Leet  for  a  Nufance;  it  was  objected,  that 
the  Leet  is  not  of  Common  Right,  but  taken  out  of  the  Torn  ;  therefore  it  ought  to  fhew  how, 
or  by  what  Right  the  Court  is  held  ;  but  this  was  over-ruled  by  the  Authority  of  Precedents.  1 
Salk.  200.  The  King  verfus  Gilbert. 

(B) 

flDf  #lca&wgs  in  Beplefcm  ant)  atovu^  foj  amerciaments  in  t&e  jHect, 
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N  an  Avowry  for  an  Amerciament  in  a  Leet  upon  a  Fill,  for  not  fetting  up  a  Pillory  and 
Stocks,  and  a  Penalty  affefled  upon  the  Vill,  if  not  done  before  fuch  a  Day ;  and  be- 
caufe it  was  not  done,  the  Defendant,  as  Bailiff  of  the  Manor,  diftrained  on  the  Plaintiff,  for 
the  Penalty,  he  being  one  of  the  Inhabitants  of  the  Vill  ;  and  upon  a  Demurrer  this  Avowry 
was  held  ill ;  firft  becaufe  the  Defendant  did  not  alledge,  that  the  Penalty  was  not  paid  to  the 
Lord  of  the  Manor,  for  it  might  be  paid  by  another  of  the  Vill;  and  if  fo  then  the  Plaintiff 
was  not  to  be  diftrained  ;  befides,  he  did  not  fet  forth  a  Precept  from  the  Steward  to  take  the 
Diftrefs,  or  to  levy  the  Penalty.     Moor  574.  Scroggs  verfus  Stevenfon.  607.  S.C. 

2.  In  Debt  for  an  Amerciament  in  a  Court- Leet,  the  Plaintiff  declared,  that  the  Defendant  was 
amerced  by  the  Court,  but  did  not  fay  in  what  Sum,  and  that  it  was  affeered  by  the  Afteerers 
to  fuch  a  Sum  ;  this  was  adjudged  well,  for  the  Amerciament  fhould  be  general  quod  Jit  in  mi- 
fericordia,  and  this  to  be  affeered  to  a  certain  Sum.  1  Salk.  56.  Brook  verfus  Huftler.  2  Salk. 
768.  The  Pleadings. 
j»   ,  3.  In  Trefpafs  for  taking  his  Silver  Tankard;  the  Defendant  juftified,  for  that  ata  Court-Leet 

pj,  in  Weflminfter  prafentatum  fuit,  that  in  a    Cellar  within  the  Leet  the  Plaintiff'  melted  Tallow, 

ad  commune  nocumentum,  &c.  for  which  he  was  amerced  by  the  Jurors  5  s.  and  having  No- 
tice thereof,  and  being  required  to  pay  it,  he  refufed;  whereupon  the  Defendant,  as  Bailiff  to 
the  Dean  and  Chapter,  and  by  their  Command,  took  the  Diftrefs ;  and  upon  Demurrer  to  this 
*  A  Bai-  Plea  it  was  adjudged,  that  prafentatum  fuit  was  good,  without  an  Averment,  that  he  did  melt 
Hffef  a  Tallow  ;  but  this  Plea  is  ill,  becaufe  the  Defendant  juftified  as  *  Bailiff,  without  (hewing  an  E- 
Liberty  ftreat  of  Court,  or  Warrant  from  the  Steward,  which  he  ought  to  have  done,  and  to  juffify  un- 
'toTh  der  it-  ^  Salk.  10S.  Matthews  verfus  Cary.  See  Moor  573,  607,  847.  3  Cro.  69S,  748. 
Virtue  of   his  Office,  but  he  muft  have  a  Warrant  from  the  Steward,  or  Lord  of  the  Leet.     3  Mod.  138. 
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Legatee  dying  in  the  Life-Time  of  the 
Teftator,  his  Intereft  doth  not  furvive 
to  his  Executor  or  Adminiftrator.  (A) 

Of  other  Cafes,  where  the  Intereft  of 
a  Legatee  is  determined  by  his  Death, 
or  by  the  Death    of  the  Teftator. 

(B) 

Where  the  Intereft  of  a  Legatee  is  not 

determined  by  his  Death,  or  by  the 


Death  of  another.  (C) 

"Who  fhall  not  be  a  good  Legatee,  and 
what  mail  be  a  good  Legacy,  and 
where  to  be  recovered,-  and  of  a 
Legacy  given  by  a  Debtor  to  his  Cre- 
ditor. (D) 

Of  Trufts  to  pay  Debts  and  Legacies,1 
(E) 


(A) 

KUcatce  tyim  in  tfje  JLifctimz  of  tfjc  Ccftato?,  %t$  Intereft  Dot!)  not 

furbibe  to  tjtg  <£recuto?,  &c. 
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Y  the  Civil  Law  a  Legacy  of  Lands,  and  likewife  of  any  Perfonal  Eftate,  doth  not 
furvive  to  the  Heir  or  Executor  of  the  Legatee  where  he  dies  in  the  Life-Time  of 
the  Teftator ;  and  fo  it  is,  if  the  Legacy  is  conditional,  and  the  Legatee  dies  before 
the  Condition  is  performed ;  or  if    tis  payable  at   an    incertain  Time,  and    he  dies 

before  that  Time   is  come ;  bur  if  'tis  payable  on  a   certain  Day,  in  fuch  Cafe  it  fhall  furvive  to 

his  Executor,  and  fhall  be  paid  after  the  Death  of  the  Teftator. 

2.  T.  P.  devifed  Lands  to  Henry  Brett  and  his  Heirs,  who  died  in  the  Life-Time  of  the  Te- 
ftator ;  adjudged,  that  by  his  Death  the  Devife  was  countermanded,  for  the  Legatee  was  not  in 
Being  when  the  Devife  to  him  fhould  take  effect  ;  and  the  Word  Heirs  in  this  Will  is  not  a 
Name  of  Pur  chafe,  fo  as  to  entitle  the  Heir  of  Henry  Brett  to  the  Lands  by  a  Defignation  of  the 
Perfon  who  fhould  take  by  the  Will  ;  but  'tis  a  Limitation  of  the  Eftate ;  for  if  it  fhould  be  a 
Defcription  or  Defignation  of  the  Perfon,  then  his  Widow  would  be  entitled  to  her  Dower  ; 
and  if  he  had  died  without  IiTue,  his  Lands  would  efcheat.  Plow.  Com.  345.  Br.tt  verfus  Rigden. 
Antea  Heirs,  (D)  1 .  S.  C. 

3.  In  the  Cafe  before-mentioned,  there  was  no  new  Publication  of  the  Will;  but  in  this  Cafe  Moor 
which  follows,  there  was,  (viz,.)  the  Teftator  having  four  Sons,  devifed  his   Lands  to  hisyoun-  353.  S. C. 
geft  Son  in  Tail,  with  feveral  Remainders  over  to  his  other  Sons  in  Tail,  fucceffively  one  after  an- 
other ;  the  youngeft  Son  died  in  the  Life-Time  of  the  Teftator,  leaving  Ijfue  a  Son;  and  afterwards 

the  Teftator  declared  his  Will  was,  that  the  Sons  of  his  faid  youngeft  Son  fhould  have  the  Lands  de~ 
•vifed  to  their  Father,  as  they  ftould  have,  if  their  Father  had  furvived  him  :  'Tis  true,  the 
Court  was  divided,  whether  the  Son  of  the  youngeft  Son  fhould  take  by  this  Will,  or  not;  two 
Judges  being  of  Opinion,  that  he  fhould  not  have  the  Lands,  becaufe  the  new  Publication  of  the 
Will  was  not  in  Writing,  and  that  he  could  not  take  as  Heir  to  his  Father,  becaufe  he  died  in 
the  Life-Time  of  the  Teftator,  and  fo  the  Lands  were  never  vefted  in  him  ;  which  agrees  with 
the  Judgment  in  Brett's  Cafe.  But  the  two  other  Judges  were  of  a  contrary  Opinion,  (viz.) 
that  he  fhould  take  by  Purchafe  ;  for  the  Teftator  knew  very  well,  that  he  could  not  take  by 
Defcent,  becaufe  his  Father  was  then  dead  ;  therefore  by  the  new  Publication  he  muft  intend  that 
he  fhould  take  by  Purchafe.  Moor  3  53.  Fuller  verfus  Fuller.  Cro.  Eliz,.  422.  S.  C.  Poftea  Publi- 
cation. (A)  3.  S.  C. 

4.  The  Teftator  being  feifed  of  Lands  in  Fee,  devifed  the  fame  to  T.  P.  in  Fee  to  the  Ufe 
of  W-  C.  and  the  Heirs  Males  of  his  Body,  and  for  Default  of  fuch  Iflue,  to  his  Daughters,  and 
afterwards  IV.  C.  died  in  the  Life-Time  of  the  Teftator,  leaving  IiTue  one  Daughter,  and  his  Wife 
with  Child  with  a  Son,  who  was  afterwards  born  ;  adjudged,  that  neither  the  Son  or  Daughter 
fhall  have  the  Lands  by  Virtue  of  this  Devife  ;  that  the  Son  can  have  no  Title,  becaufe  it  never 
vefted  in  the  Father,  for  he  died  in  the  Life-Time  of  the  Teftator;  and  the  Daughter  could  not 
take  by  the  Will,  becaufe  the  Word  Heirs  doth  not  give  an  immediate  Eftate  by  Way  of  Purchafe, 
but  is  a  Word  of  Limitation  of  the  Eftate  it  felf,  how  long  it  fhould  continue.  Cro.  Eliz,.  249. 
Hartopp's  Cafe.     1  Leon.  353.  S.  C. 

5.  Devife  of  500  /.  to  his  Niece  Florence  Roll,  which  my  Sifter,  the  Lady  Cholmly  hath  now 
in  her  Hands  of  mine,  as  by  her  Bond  made  to  me  and  my  H.'irs  it  appears ;  and  made  no  Exe- 
cutor ;  about  ten  Years  before  the  Death  of  the  Teftator,  ths  Lady  Qhohnly  paid  the  Money  to 
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him,  then  the  Teftator  died  ;  adjudged,  that  this  Legacy  is  due,  tho'  the  Security  Is  altered,  be- 
cause 'tis  neither  Legntum  nomims,  nor  Legatum  Debiti,  but  a  pure  Legacy  •  and  the  Words  of 
the  Will  fhew,  that  the  Teftator  intended  it  to  he  as  certain  to  the  Legatee  as  he  could  make  it ; 
fo  where  the  Teftator  devifed  a  Legacy  out  of  Debts  due  to  him  in  feveral  Counties,  and  they 
were  all  called  in  before  he  died,  yet  the  Legacy  remained  good  ;  and  this  was  Theobald  and 
Winn's  Cafe  ;  fo  where  the  Lady  Verney  gave  a  Legacy  out  of  Money  then  at  Intereft,  and 
called  in  before  her  Death  ;  and  this  was  the  Cafe  of  Squibb  and  Chichehy.  Hit.  i6yi  ;  and  a 
Difference  was  taken  between  a  Legacy  in  nztmeratis,  and  a  fpecifick  Legacy  ;  for  in  the  firft  Cafe 
the  Legacy  will  remain,  tho'  the  Money  is  paid  in  to  the  Teftator  ;  but  a  fpecifick  Legacy  may 
be  loft  by  being  altered.     Raym.   3  3  5.   Pawlett's  Cafe.     See  Gold/.  91.  Jolm/on's  Cafe. 

6.  The  Father  being  feifed  in  Fee  of  a  Foreign  Plantation,  devifed  it  to  his  Son,  and  made 
the  Defendant  Executor,  and  died  ;  afterwards  the  Executor  made  a  Leafe  of  it  for  Years,  re- 
ferving  a  Rent  in  Truft  for  the  Son,  who  now  exhibited  a  Bill  to  have  the  Rent ;  the  Defendant 
confefted  the  Devife,  and  the  Leafe  made  by  himfelf,  but  faid,  that  great  Loiies  had  happened  on 
the  Teftator's  Eftate,  and  that  he  had  paid  and  fecured  Sums  to  a  great  Value,  for  the  Debts  of 
the  Teftator ;  and  therefore  prayed,  that  he  might  retain  the  Rent  to  reimbuife  what  he  had 
paid,  notwithstanding  the  Truft,  as  aforefaid  ;  the  Lord  Chancellor  Fynch  decreed,  that  tho'  a 
Legatee  fhall  refund  againft  Creditors,  if  there  are  not  fufficient  Aifets  to  pay  all  of  them  ; 
and  fo  likewife  againft  Legatees,  where  all  of  them  have  not  an  equal  Share,  in  Regard  Aflets 
fall  fliort ;  yet  an  Executor  himfelf  fhall  never  bring  a  Legacy  back  after  he  hath  affented  to  it : 
'Tis  true,  if  he  had  paid  the  Money  by  Compulfion,  it  might  have  been  otherwife  ;  but  that 
doth  not  appear  by  the  Anfwer  ;  and  here  is  a  Legacy  given  to  the  Son  ;  for  as  to  that  Matter, 
tho'  the  Plantation  is  an  Inheritance,  yet  it  being  in  a  Foreign  Country,  'tis  a  Chattel,  and 
Teftamentary ;  and  as  to  the  Refunding,  if  the  Spiritual  Court  give  Sentence  for  a  Legacy,  a 
Prohibition  lies,  unlefs  they  take  Security  to  refund.     2  Vent.  2,58.  Noell  verfus  Robin/on. 

7.  The  Father  being  an  Executor,  wafted  the  Goods  of  the  Teftator,  and  afterwards  devifed 
his  own  Goods  to  T.  P.  and  made  his  Son  Executor,  and  died  ;  then  a  Bill  was  exhibited  againft 
the  Son,  to  bring  him  to  r.n  Account  of  the  Eftate  of  the  firft  Tejlator ;  and  pending  the  Suit  an- 
other Bill  was  filed  againft  him  by  T.  P.  the  Legatee,  to  whom  his  Father  had  devifed  the 
Goods,  as  aforefaid,  and  thereupon  he  delivered  the  Goods  to  T.  P.  and  aflented  to  the  Legacy  ; 
afterwards,  in  the  Suit  upon  the  Bill  which  was  firft  exhibited  againft  him,  to  bring  him  to  Ac- 
count, it  appeared,  that  his  Father,  who  was  Executor  to  the  firft  Teftator,  had  wafted  the  Goods, 
and  thereupon  the  Complainant  in  that  Bill,  together  with  the  Son,  who  was  Executor  of  his 
Father  Executor,  exhibited  another  Bill  againft  T.  P.  the  Legatee,  who  had  received  the  Goods 
devifed  to  him  by  the  wafting  Executor,  to  compel  him  to  refund  ;  but  upon  that  Bill  there 
could  be  no  Relief,  becaufe  the  Son,  who  was  Executor  of  the  Executor,  was  one  of  the  Plain- 
tiffs, and  having  affented  to  the  Legacy,  fhall  not  be  admitted  to  undo  his  own  Aflent ;  but 
Liberty  was  given  to  bring  a  new  Bill  againft  T  P.  the  Legatee,  and  the  Executor  of  the  Exe- 
cutor, and  then  it  was  decreed,  that  the  Legatee  fhould  refund  againft  a  Creditor  of  the  Tefta- 
tor, who  in  Equity  could  only  charge  the  Executor  of  his  Executor,  upon  a  Wafting  by  the  firft 
Executor  :  but  if  an  Executor  pay  a  Debt  upon  ample  Contract,  there  fhall  be  no  Refunding  to 
a  Creditor  of  an  Higher  Nature  ;  the  principal  Cafe  went  upon  the  Infolvency  of  the  Executor. 
2  Vent.  360.  Hodges  verfus  Waddington. 

8.  the  Father  devifed  his  Lands  to  his  youngeft  Sons  and  their  Heirs;  now  in  this  Cafe  it  had 
been  clear,  that  if  both  of  them  had  furvived  their  Father,  they  had  been  Jointenants  in  Fee, 
and  that  if  one  of  them  had  died  afterwards,  the  Survivor  fhould  be  entitled  to  the  Whole ;  but 
it  happened,  that  one  of  them  died  in  the  Life-Time  of  the  Teftator  ;  and  even  in  fuch  Cafe 
it  was  adjudged,  that  the  Survivor  fhould  have  the  Whole,  becaufe  the  other  was  not  in  Being 
at  the  Time  when  the  Will  took  Efteft.  Carter  2.  Davis  verfus  Kemp. 
Mod.  Ca.  9-  Held  clearly  by  Holt  Ch.Juft.  that  a  Legatee  may  maintain  an  Action  of  Debt  at  Common 
i<5.  Law  againft  the  Owner  of  the  Land  out  of  which  the    Legacy  is  to   be  paid  ;   for   fince   the 

*  32  H.  8.  *  Statute  of  Wills  gives  him  a  Right,  by  Confequence  he  fhall  have  an   Aftion   at  Law  to  reco- 
ver it.     2  Salk.  41  5.   Ewer  verfus  Jones. 

10.  The  Teftator  devifed  in  thefe  Words,  (viz,.)  I  give  200  La-piece  to  the  two  Children  of 
T.  P.  at  the  End  of  ten  Years  after  my  Death;  afterwards  the  Children  died  within  the  ten  Years ; 
adjudged  a  lapfed  Legacy,  for  the  Difference  is,  where  a  Devife  is  to  take  EffeEi  at  a  future 
Time,  and  where  the  Payment  is  to  be  made  at  a  future  Time  ;  for  wherever  the  Time  is  annexed 
to  the  Legacy  it  fe/f,  and  not  to  the  Payment  of  it,  if  the  Legatee  dies  before  the  Time 
happens,  'tis  a  lapfed  Legacy.  2  Salk.  415.  Snell  verfus  Dee.  See  Cloberry  s  Cafe.  See  Dytr 
59.  B. 

11.  Where  a  Legacy  is  devifed,  and  no  certain  Time  of  Payment,  if  the  Legatee  be  an  Infant, 
he  fhall  have  Intereft  from  the  Expiration  of  one  Year  after  the  Teftator's  De2th  ;  for  fo  long  the 
Executor  fha'l  have,  that  he  may  fee  whether  there  are  any  Debts,  and  no  Laches  fhall  be  im- 
puted to  an  Infant ;  but  if  the  Legatee  be  of  full  Age,  he  fhall  have  no  Intereft  but  from  the  - 
Time  of  the  Demand  of  his  Legacy  ;  but  where  a  Legacy  is  payable  at  a  Day  certain,  it  muft 
be  paid  with  Intereft  from  that  Day.     2  Salk.  415.  Snell  verfus  Dee. 

12.  The  Teftator  being  feifed  in  Fee,  and  owing  Money   on  Bonds,  devifed  form  Legacies  to 
his  Children,    whom  Ik>    had  already  advanced,  and  his  Lands  to  his  eldeft  Son  in   Tail,  whom 
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he  made  Executor,  and  died;  the  Son  paid  the  Bond-Creditors  out  of  the  perfona!  Eftate  ;  and 
now  the  Legatees  brought  a  Bill  in  Equity  to  be  paid  out  of  the  Lands;  and  the  Mailer  of  the 
Rolls  decreed,  that  the  real  and  perfonal  Eftat'e  fhould  be  fo  charged,  that  both  the  Bonds  and  Le- 
gacies fhould  be  (atished  ;  but  in  an  Appeal  from  that  Decree  to  the  Lord  Chancellor  Harcoun  the 
Lands  were  exempted  ;  'tis  true,  if  they  had  defended  to  his  Son,  the  Legatees  might  be  relieved  in 
Equity  ;  but  iince  the  Teftator  had  devifed  them  to  his  Son  in  Tail,  it  was  as  much  his  Intention, 
that  his  Son  fhould  have  the  Lands  as  the  other  Legatees  fhould  have  their  Legacies;  and  this 
Court  never  breaks  into  a  fpecifick  Legacy,  in  order  to  make  good  a  pecuniary  Legacy ;  and 
here  the  Children  being  otherwife  provided  for,  are  not  in  Nature  of  Creditors,  z  Salk.  416. 
Heme  verfus  Merrick. 

13.  The  Teftatrix  being  indebted  in  50/.  to  one  Cranmere,  devifed  to  him  a  Legacy  of  500  /. 
and  made  him  fole  Executor,  but  after  the  Making  the  Will,  fhe  borrowed  1  %o  /.  more  of  him, 
and  then  died  ;  the  Mafter  of  the  Rolls  decreed  this  Legacy  fhould  be  a  Satisfaction  of  both  the 
Debts;  but  Har  court  Lord  Chancellor  reverfed  that  Decree,  becaufe  a  Court  of  Equity  cannot  fay 
the  Teftatrix  pays  a  Debt  when  fhe  gives  a  Legacy.  2  Salk.  508.  Cranmere's  Cafe.  See  Cuthbett 
verfus  Fearfon.  S.  P. 

14.  Adjudged,  that  where  a  Devife  is  to  Two  and  their  Heirs,  and  one  of  them  dies  in  the 
Life-time  of  the  Teftator,  that  the  Survivor  fhall  have  the  Whole.  1  Salk.  238.  In  Eunta  and 
Coke's  Cafe. 

(B) 

®>ttyx  Cafck  tofcere  tfee  %ntmtt  of  a  legatee  fe  Determwca  bt  ty$ 

J^eatjj,  oi  b?  t^e  3®zatt)  of  another. 

j.  '"TpHE  Father  devifed  500  /.  to  his  Daughter,  for  and  towards  her  Marriage,  To  be  paid  at 
X  the  Day  of  Marriage  or  Age  of  twenty-one  Tears,  and  fhe  died  before  either  of  thole 
Times;  adjudged,  that  her  Executor  or  Adminiftrator  fhall  not  have  the  Money,  becaufe  the  Te- 
ftator intended  only  a  future  Intereft  for  his  Daughter,  and  that  it  fhould  remain  in  Contingen- 
cy;  and  file  dying  before  that  Contingency  happened,  her  Intereft  is  determined.  Dyer  59.  La- 
timer's Cafe. 

2.  The  Teftator  devifed  his  Lands  to  his  Son,  when  he  JhaS  come  to  the  Age  of  twenty-four 
Tears,  and  that  his  Executor  fhall  have  the  Overfight  and  Dealing  thereoif;  in  the  mean  Time 
the  Son  died  before  he  was  twenty- four  Years  of  Age;  adjudged,  that  the  Intereft  of  the  Execu- 
tor determined  by  the  Death  of  the  Son,  for  the  Teftator  did  not  intend  to  bar  his  next  Heir 
until  his  Son  would  have  been  of  that  Age,  if  he  had  lived.  Teh.  73.  Carpenter  verfus  Collins. 
Moor  744.  S.C.  1  Brownl.  88.  S.C.  Antea  Authority.  (A)  8.  S.  C.  2  Bulfi.  123.  Roberts  verfus 
Roberts  contra. 

3.  Devife  to  his  Wife  from  Tear  to  Tear,  until  his  Son  Jhould  come  to  the  Age  of  twenty-one 
Tears,  who  died  before  he  came  to  that  Age ;  adjudged,  that  the  Intereft  of  the  Wife  was  deter- 
mined by  the  Death  of  the  Son,  becaufe  the  Words  from  Tear  to  Tear  fliew,  that  it  was  the  In- 
tent on  of  the  Teftator,  that  her  Eftate  fhould  ceafe  upon  the  Death  of  his  Son.  Moor  48.  See 
Pofiea  (C)  pi.  8. 

4.  Devife  of  Money  to  one  at  the  Age  of  twenty-one  or  Day  of  Marriage,  without  faying,  To 
be  paid  at  that  Time,  and  the  Legatee  dies  before  that  Time ;  adjudged,  this  is  a  lapfed  Legacy, 
and  fo  'tis  if  the  Devife  had  been  to  her  when  fhe  fhall  marry,  or  when  his  Son  fhall  be  of  full 
Age,  and  they  die  before.     Godb.  182.  2  Vent.  342.  Cloberry's  Cafe.     2  Ch.  Rep.  iyj.   S.  C. 

5.  But  a  Devife  of  a  Sum  of  Money  to  one,  when  he  /ball  be  of  Age  or  married,  or  at  the  Age 
of  twenty-one  or  Day  of  Marriage,  and  if  he  die  before  that  Time,  then,  that  it  fhall  remain  over 
to  another  ;  now,  in  fur.h  Cafe,  if  he  die  before  twenty-one,  or  Day  of  Marriage,  the  Legacy 
fhall  furvive  to  the  other.     See  Pofiea  (C)  pi.  3,  10,  n. 

6.  The  Father  having  two  Daughters,  charged  his  Lands  by  Deed,  for  the  Payment  of  4000  /- 
to  each  of  them,  at  their  refpetlive  Ages  of  twenty-one  Tears  or  Days  of  Marriage,  and  by  the 
fame  Deed  referved  a  Power  of  Ordering  it  otherwife  by  his  Will;  afterwards  he  made  his 
Laft  Will,  by  which  he  devifed  4000/.  to  each  of  his  Daughters,  for  their  Portions,  in  fuch  Man- 
ner as  he  had  provided  by  the  Deed ;  then  the  Teftator  died,  and  afterwards  one  of  the  Daugh- 
ters died  before  fhe  was  married  or  of  the  Age  of  twenty-one  Years ;  her  Mother  took  out  Admi- 
niftration,  and  exhibited  a  Bill  in  Chancery  againft  the  Truftees  in  the  Deed  and  againft  the  Heir 
at  Law,  to  have  this  4000  /.  decreed  to  her ;  but  it  was  adjudged  for  the  Benefit  of  the  Heir, 
becaufe  it  was  a  Charge  upon  the  Land  by  the  Deed  and  not  by  the  Willy  for  that  was  only  de- 
clarative of  the  Deed ;  and  it  did  not  lie  in  Demand  by  a  Suit  in  the  Spiritual  Court,  as  a  Lega- 
cy, but  by  a  Bill  in  Equity  to  have  the  Truft  performed.  1  Vent.  7,66.  Lord  Pawlett's  Cafe. 
2  Ch.Rep.  165.  S.P. 
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Sfttyere  V$z  %ntmft  of  a  legatee  i$  not  Octcrmmco  bp  W$  ©eatfj,  o?  fc? 

t^e  ©eatlj  of  anottjer. 

i.  "-pHE  Teftator  devifed  500  /.  to  his  Daughter,  for  and  towards  her  Marriage,  and  afterwards 
JL  died  ;  then  the  Daughter  made  her  Will,  and  appointed  T.  P.  to  be  her  Executor,  and 
died  before  Marriage;  adjudged,  that  he  (hall  have  the  Money,  becaufe,  by  the  Devife  a  prefent 
Intereft  was  veiled  in  the  Daughter  for  her  Advancement  in  Marriage.  Dyer  59.  Latimer's  Cafe. 
Autea  (B)  1.  S.  C. 

2.  So  where  the  Teftator  was  poffelTed  of  a  Term  for  Years,  and  devifed  bis  whole  Term  to 
T".  P.  upon  Condition,  that  if  he  fhould  happen  to  die  before  R.  N.  that  then  the  Term  and  the 
Intereft  thereof  fhould  remain  to  the  faid  A.  N.  during  the  Relidue  thereof  then  to  come;  after- 
wards T.  P.  the  Legatee  fold  the  Term  to  another  for  a  valuable  Confideration,  and  died  be- 
fore R.  N.  adjudged,  that  he  had  no  Remedy,  becaufe  by  the  Will  an  Intereft  was  veiled  in 
T.  P.     Dyer  74. 

3.  So  wheie  the  Father  devifed  Goods  to  his  Son,  when  he  fiould  be  of  the  Age  of  twenty-one 
Years,  and  if  he  die  before  that  Time,  then  his  Daughter  fhould  have  them ;  afterwards  the  Fa- 
ther died,  and  then  the  Son  died  before  he  was  of  Age;  adjudged,  that  the  Daughter  fhould  have 
the  Goods  immediately,  and  not  flay  till  her  Brother  would  have  been  of  Age,  if  he  had  lived. 
1  And.  33. 

4.  So  where  a  Legacy  was  devifed  to  an  Infant  to  be  faid  when  he  Jhall  come  of  Age,  and  he 
died  before  that  Time;  adjudged,  that  his  Adminiftrator  fhall  have  it  prefently,  and  not  ftay  till 
the  Infant  fhould  have  been  of  Age,  if  he  had  lived.     1  Leon.  278.  "the  Lady  Lodge's  Cafe. 

5.  So  where  a  Legacy  was  given  to  a  Feme  Covert,  to  be  paid  within  eighteen  Months  after 
the  Death  of  the  Teftator,  and  fhe  died  before  that  Time;  adjudged,  that  fhe  had  an  Intereft  in 
this  Legacy  immediately  and  before  the  Day  of  Payment,  and  fuch  an  Intereft  which  her  Husband 
might  releafe,  and  therefore  he  has  a  good  Right  to  it.     2  Roll.  Rep.  134. 

6.  The  Husband  devifed  his  Lands  to  his  Wife,  until  his  Son  fhould  be  of  the  Age  of  twenty- 
one  Tears,  who  died  before  he  came  to  that  Age  ;  adjudged,  that  the  Eftate  of  the  Wife  fhould  ftill 
continue.     Moor  48.  See  Antea  (B)  pi.  6. 

7.  Like  Borafton's  Cafe,  which  was  a  Devife  of  his  Lands  for  eight  Years,  and  afterwards  to  his 
Executors,  until  Hugh,  &c.  fhall  be  of  the  Age  of  twenty-one  Tears,  for  the  Performance  of  his  Wili% 
and  when  he  fhall  be  of  that  Age,  then  to  Hugh  and  his  Heirs;  but  he  died  when  he  was  about 
nine  Years  old ;  adjudged,  that  the  Executors  of  the  Devifor  fhall  have  it,  until  Hugh  would 
have  been  of  the  Age  of  twenty-one  Years,  if  he  had  lived  ;  'tis  very  true,  the  Words  when  and 
then  are  Adverbs  denoting  Time;  but  when  they  refer  to  a  Thing  which  muft  neceflarily  happen, 
they  make  no  Contingency;  now,  if  the  Word  Shall  in  this  Cafe  may  be  taken  for  Should,  as  it 
may  very  well  in  Conftru&ion  of  Law,  then  the  Devife  would  be  thus,  (viz..)  To  his  Executors, 
until  Hugh  Jhould  be  of  the  Age  of  twenty-one  Tears  j  and  if  fo,  then  the  Time  how  long  they 
fhould  have  it  doth  not  reft  in  Contingency,  for  it  may  be  made  certain  by  computing  it 
from  the  Death  of  Hugh,  until  he  fhould  be  of  the  Age  of  twenty-one  Years,  if  he  had  lived, 
and  then  thefe  Adverbs  would  be  Demonftrations  of  the  Time  when  the  Remainder  to  Hugh 
fliould  take  Efteft,  and  not  when  it  fhall  veft.     3  Rep.  19.  Boraftons  Cafe. 

8.  It  was  admitted  in  Borafton's  Cafe,  that  if  the  Teftator  had  made  a  Leafe  of  his  Lands  to 
his  Executors,  until  Hugh  fhould  have  attained  his  Age  of  twenty-one  Years,  he  being  then 
but  nine  Years  old,  that  the  Leffee  would  not  have  an  abfolute  Term  of  twelve  Years,  for  his  In- 
tereft would  have  immediately  determined  upon  the  Death  of  Hugh  ;  but  'tis  otherwife  in  a  Witt* 
for  in  fuch  Cafe  the  Executors  would  have  an  abfolute  Term  of  twelve  Years  by  a  prefent  Devife; 
becaufe  it  being  devifed  to  them  for  the  Performance  of  the  Willy  it  fhall  be  intended  that  the  Te- 
ftator had  computed  the  Time  in  which  his  Debts  might  be  paid  by  the  Perception  of  the  Profits, 
which  might  very  well  be  in  twelve  Years,  and  therefore  he  never  intended  that  their  Intereft 
fhould  determine  upon  fuch  a  Contingency  as  the  Death  of  Hugh.     9  Rep.  19.  In  Borafton's  Cafe. 

9.  In  like  Manner  the  Husband  devifed  his  Eftate  to  his  Wife,  until  the  Ijjue  of  his  Body  ftmild 
attain  the  Age  of  eighteen  Tears,  bringing  it  up  :  Provided,  that  if  he  the  faid  Husband  died  with- 
out Iffue,  that  then  the  Lands  fhould  be  and  remain  to  his  Wife  for  Life  ;  afterwards  the  Teftator 
died,  leaving  a  Child,  which  did  not  live  till  it  was  eighteen  Years  old,  but  died  long  before;  ad- 
judged, that  the  Wife  fhall  have  the  Land  until  the  Child  would  have  been  eighteen  Years  old,  if 
it  had  lived,  becaufe  the  Time  may  be  made  certain  by  computing  it  from  the  Death  of  the  Child, 
until  that  Time.     Lane  56.  In  Street  verfus  Beale.  Antea  Condition.  (C)  7.  S.  C 

i  Mod.  I0'  The  Brother  being  feifed  in  Fee,  devifed  his  Lands  to  his  Sifter  and  Heir  until  her  Son  B. 

!§9.  fhould  attain  the  Age  of  twenty-one  Years,  and  afterwards  to  her  faid  Son  and  his  Heirs ;  and  if 

he  die  before  the  Age  of  twenty-one  Tears,  then  to  the  Heirs  of  the  Body  of  Robert,  and  made  his 
faid  Sifter  Executrix,  and  died;  afterwards  B.  the  Son  died  before  he  attained  the  Age  of  twenty-one 
Tears ;  adjudged,  that  he  had  a  Fee-fimple  immediately  veiled  in  him  by  this  Devife,  and  that  up- 
on his  Death  it  inllantly  veiled  in  his  Heir  at  Law,  and  that  the  Sifter  of  the  Teftator  had  an  E- 
2  Hate 
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ftate  for  fo  many  Years,  until  B.  might  have  been  of  Age,  tf  he  had  lived,  becaufe  (he  was  made 
Executrix.     I  Mod.  1 89.  Tailour  verfurs  Biddall. 

1 1.  So  where  the  Teftator  devifed  100  /.  to  "t.  P.  at  the  Age  of  twenty-one  Years  ;  and  if  he  die 
before  that  Time,  then  W.  C.  and  T.  C.  Jhall  have  it,  or  elfe  the  Survivor  of  them ;  aiterwards 
the  Teftator  died,  and  W.  C.  and  "t.  C.  "both  died  in  the  Life-time  of  T.  P.  and  before  he  came 
of  Age,  and  then  T.  P.  likewife  died  under  Age ;  adjudged,  that  T.  C.  who  furvived  IV.  C  had  a 
Right  to  the  Money,  and  by  Confequence  his  Adminiftrator  (hall  have  it,  tho'  "T.  C.  his  Inteftate 
died  before  the  Contingency  happened.     2  Vent.  347. 

12.  So  a  Devife  of  a  Sum  of  Money,  To  be  paid  at  the  Day  of  Marriage,  or  Age  of  twenty-one 
Tears,  and  the  Legatee  died  before  either  of  thefe  Cafes  happened;  adjudged,  that  his  Admini- 
ftrator fhall  have  it,  becaufe  the  Legatee  had  a  prefent  Intereft,  tho'  the  Time  of  Payment  was  not 
yet  come ;  befides,  'tis  a  Charge  on  the  perfonal  Eftate  which  was  in  Being  at  the  Teftator's 
Death  j  and  it  would  be  very  inconvenient,  if  it  fhould  be  difcharged  by  this  Accident;  for  then 
it  would  be  for  the  Benefit  and  Advantage  of  the  Executor,  which  was  never  intended  by  the 
Teftator.  2  Vent.  7,66.  See  Jones  28.  Smartle  verfus  Schollar.  S.  P.  and  2  Lev.  207.  S.  P.  Im- 
plication by  Devife.  (A)  9.  S.  C. 

13.  A  Legacy  was  given  to  an  Infant,  and  the  Executor  paid  it  to  the  Father,  who  afterwards 
became  infolvent,  then  the  Legatee,  when  he  came  of  Age,  exhibited  his  Bill  in  the  Court  of 
Chancery  againft  the  Executor  for  the  Payment  of  the  Legacy  ;  but  decreed,  that  the  Payment  to 
the  Father  was  good,  unlefs  the  Executor  had  taken  Security  to  indempnify  himfelf  from  the  Pay- 
ment ;  for  if  he  had,  then  he  paid  it  at  his  Peril.     1  Ch.  Rep.  245.  Hol/oway  verfus  Collins. 

(D) 

mho  (ball  not  be  a  gooo  legatee,  ano  tofiat  ftall  be  a  gooo  Uepcr,  an& 
toijere  to  be  tecobereD ;  and  of  ^legacies  gtben  br  5^ebto?  to  Creoito?. 

See  Prohibition.  (C)  per  totum. 

i.,/"T",IS  generally  agreed,  that  Things  'Teftamentary  are  to  be  recovered  properly  in  the  Spi-  2 Leon. 

ritual  Court ;  but  feveral  Queftions  have  been  made  what  is  teftamentary,  and  what  not;  ll9-  s- c* 
as  for  Inftance,  the  Teftator  covenanted  with  T.  P.  to  pay  to  three  Perfons,  who  were  no  Parties 
to  the  Deed,  (viz,.)  to  each  of  them  10/.  at  their  refpeftive  Ages  of  twenty-four  Years,  and 
gave  Bond  for  Performance  of  this  Covenant ;  afterwards  he  devifed  to  thefe  very  three  Per- 
fons 10/.  a-piece,  in  full  Performance  of  this  Covenant  and  Bond  ;  it  was  objected,  this  was  not 
given  as  a  Legacy,  but  in  Performance  of  fuch  Securities  as  he  had  given  to  pay  it ;  but  adjudged, 
that  becaufe  thefe  three  Perfons  were  Strangers  to  the  Covenant,  it  fhall  be  taken  to  be  tefta- 
mentary and  a  good  Legacy.     Gouldsb.  58.  Peirce  verfus  Dacres. 

2.  But  where  the  Teftator  devifed  a  Legacy  to  T.  P.  to  be  paid  out  of  the  Profits  of  his  Lands,  See  PI.  j. 
and  that  his  Executor  fhould  have  the  Lands  for  fuch  a  Term  of  Years  to  levy  the  Sum,  and  pay 

it  to  the  Legatee;  adjudged,  this  was  a  temporal  Thing,  and  not  teftamentary,  becaufe  the  Le- 
gacy was  to  arife  out  of  the  Lands.     Bendl.  21.  PafchaU  verfus  Ketteridge. 

3.  It  feems  neceflary,  that  the  Legatee  fhould  be  born  at  the  Time  of  the  Making  the  Will;  1  Roll, 
as  for  Inftance,  the  Teftator  devifed  100/.  to  the  Children  of  T.  P.  who  had  five  then  living,  and  Rep-4°& 
two  more  before  he  died :  adjudged,  thefe  Two  fhall  have  no  Share  of  the  100/.  becaufe  there 

being  five  Children  living  at  the  Time  of  the  Making  the  Will,  it  fhall  be  prefumed  that  he  in- 
tended this  Legacy  for  their  Benefit,  and  not  for  thofe  who  were  not  then  born.  1  Bulfl.  153. 
Dertns  verfus  Denns. 

4.  The  Teftator  having  made  his  Will  and  given  feveral  Legacies  to  particular  Perfons,  after- 
wards faid  to  his  Executor,  /  JVill  that  T.  P.  Jhall  have  20/.  more  :  Juflice  Croke,  who  reports 
this  Cafe,  tells  us,  that  the  Words  were,  /  Would  you  to  encreafe  it  to  20 1,  the  Queftion  was, 
whether  this  was  a  Legacy  which  might  be  recovered,  or  not ;  and  he  farther  tells  us,  this  is  cal- 
led by  the  Civil  Law  *  Commijfum  fidei,  and  a  good  Legacy,  and  recoverable  in  the  Spiritual  *  PI.  1  u 
Court.  Godb.  246.  Cartwright's  Cafe.  2  Cro.  345.  S.  C.  by  the  Name  of  Pearfon  verfus  Cart-  s-  P- 
vjright.   2  Bulft.  207.  S.  C.  by  the  Name  of  Benjon  verfus  Cart-wright. 

5.  The  Judgment  in  the  following  Cafe  feems  to  be  contrary  to  PafchaU  and  K.etteridge"s  Cafe  PI.  *. 
before-mentioned,  (viz,.)  the  Teftator  devifed  a  Legacy  to  T.  P.  to  be  raifed  out  of  the  Profits  of 

his  Lands,  this  was  held  a  meer  perfonal  Legacy,  and  to  be  recovered  in  the  Spiritual  Court. 
2  Cro.  279.  Love  verfus  Naplefdon. 

6.  But  if  Security  is  given  to  pay  a  Legacy,  in  fuch  Cafe,  an  Aftion  at  Law  is  the  proper 
Remedy;  as  for  Inftance,  the  Father  devifed  20/.  to  his  Daughter,  and  made  T.  P.  his  Execu- 
tor, and  died ;  afterwards  the  Executor  gave  a  Bond  in  the  Penalty  of  40  /.  with  a  Condition  for 
the  Payment  of  this  Legacy ;  adjudged,  that  by  giving  the  Bond  the  Legacy  became  a  Debt  at 
Common  Law,  and  that  the  Legatee  could  never  afterwards  fue  for  it  in  the  Spiritual  Court.  Teh. 
39.  Goodwin  verfus  Goodwin. 

7.  But  this  was  againft  the  Opinion  of  Juftice  Doderidge  in  a  parallel  Cafe,  who  held,  that  the 
Taking  the  Bond  did  not  totally  deftroy  the  Nature  of  the  Legacy,  but  that  the  Plaintiff  mighc 
ftill  fue  for  it  in  the  Ecciefiaftical  Court.     2  Roll.  Kep.  160.  Gardner's  Cafe.    See  Peftea  pi.  14- 

8.  My 
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8.  My  Lord  Coke  made  a  very  nice  Diftinftion  in  Sambourne's  Cafe,  to  this  Purpofe,  (viz.}  He 
tel  s  us,  where  Lands  are  devifed  to  be  fold  by  W.  R.  and  the  Money  is  to  be  dijhibuted  by  him  to 
feveral  Perfons,  this  is  not  teftamentary  and  triable  in  the  Spiritual  Court,  becaufe  the  Money  is 
iffuing  cut  of  the  Land;  but  if  the  Teftator  had  devifed  that  W.  R.  fhould  fell  his  Lands,  and  that 
the  Money  arifing  by  fiich  Sale  fhould  remain  in  his  Hands  and  Poffeffion,  to  pay  Legacies,  this  is 
teftamentary,  and  therefore  within  the  Jurifdiction  of  that  Court.  2  Buljt.  257.  Samborn  verfus 
S.imbome. 

0.  But  the  Law  is  otherwife,  (viz,.)  the  Teftator  devifed  that  W.  R.  fhould  fell  his  Lands, 
and  that  he  fhould  diftrtbute  the  Money  aiifing  by  fuch  Sale  to  three  Peifons  equally  j  the  Land 
was  fold,  and  one  of  the  Legatees  libelled  in  the  Spiritual  Court  for  his  Share;  but  adjudged,  this 
was  not  Teftamentary,  or  a  Legacy,  but  a  Sum  in  grofs  arifing  out  of  Land,  therefore  not  deter- 
mined in  that  Court,  but  in  a  Court  of  Equity ;  for  'tis  a  Trull  in  W.  R.  the  Devifee,  for  the  Be- 
tfefit  of  the  Legatees.     Hob.  265.' Edwards  verfus  Graves. 

10.  Libel  in  the  Spiritual  Court  for  a  Legacy  ;  the  Defendant  pleaded,  that  A.  B.  had  reco- 
vered fo  much  Money  of  him  in  an  Action  of  Debt  at  Common  Law,  ultra  quod  he  had  not  Af- 
fe;s,  &c.  the  Plaintiff  replied,  that  the  Recovery  was  had  by  Covin,  and  that  A.  B.  who  had 
recovered  again!];  him,  offered  to  difcharge  the  Judgment,  but  that  the  Defendant  would  not 
accept  the  Reieafe  ;  and  thereupon  the  Defendant  moved  for  a  Prohibition,  fuggefting  this  Mat- 
ter, and  that  the  Covin  was  not  examinable  in  the  Court;  but  the  Prohibition  was  denied,  for 
it  was   held,    that  the    Spiritual    Court  might   properly    examine   it.      Moor  pi  j.    Loyd  verfus 

Maddox. 

T.Jones  u.  'J  he  Teflatrix  made  Elizabeth  Wheeler  Executrix,  and  gave  her  and  Sir  John  Shore  the 
Difoofal  of  the  Refidue  of  her  Efiate,  after  the  Payment  of  fuch  Legacies  as  fhe  had  bequeathed  ; 
the  Executrix  did  not  prove  the  Will,  but  made  Elizabeth  Taylour  her  Executrix,  and  died  ;  af- 
terwards Sir  John  Shore  adminiftred  to  the  Goods  of  the  firft  Teflatrix  cum  Te/lamento  annexato, 
and  made  the  Lady  Shore  his  Executrix,  and  died  ;  after  his  Death  Administration  de  Bonis  non 
of  the  firfl  Teflatrix  cum  Ttfiamento  annexato,  was  granted  to  the  Lady  Shore,  by  Virtue  where- 
of fire  claimed  the  Refidue  of  the  Efiate  of  the  firft  Teflatrix ;  and  upon  an  Appeal  to  the  Dele- 
gates brought  by  Elizabeth  Tailour,  who  was  an  Executrix  of  an  Executrix ;  it  was  adjudged, 
that  the  Intereft  which  Elizabeth  Wheeler  and  Sir  John  Shore  had  to  difpofe  the  Refidue,  was 
a  meer  Legacy,  and  that  upon  her  Death  the  Whole  did  not  furvive  to  him;  and  if  fo  the  Lady 
Shore  could  not  have  the  Whole  as  Executrix  to  him,  but  that  fhe  fhall  have  an  equal  Share  with 
Elizabeth  'Tailor,  and  no  more  ;  and  that  where  Administration  de  Bonis  non  cum  Teflamtnto 
annexato  is  granted  to  one,  'tis  good,  and  ought  not  to  be  repealed.  Jones  161.  Tailor  verfus 
Shore.     Seep/.  4.  that 'tis  commijjum  fidei,  and  a  good  Legacy. 

12.  The  Tefla:or  devifed  certain  Lcafes  to  his  eldeft  Son,  excepting  140/.  to  be  raifed 
out  of  fuch  Leajes  for  Portions  for  his  Daughters,  and  died  ;  afterwards  the  Daughters  libelled  in 
the  Spiritual  Court  for  this  140/.  and  upon  a  Prohibition,  the  Queflion  was,  whether  this  was 
a  Legacy  Ttjlamentary,  or  not  ;  it  was  objected,  that  it  was  not,  but  that  it  fhould  be  account- 
ed a  Sum  of  Money,  or  Rentifluing  out  of  the  1  ands  in  Leafe;  but  adjudged,  that  it  was  a  Le- 
gacy Tejlamentary,  and  recoverable  in  the  Spiritual  Court.  1  Bul/l.  1  53.  the  Reafon  of  the  Judg- 
ment is  not  given  in  that  Book,  but  'tis  mentioned  by  Juftice  Twifden  in  another  Cafe,  (viz.) 
Becaufe  the  Leafe  it  J elf  was  Teftamentary  ;  for  'tis  a  Chattel ;  therefore  the  Money  arifing  out 
of  the  Lands  in  Leafe,  muft  be  of  the  fame  Nature.  Sid.  279.  In  the  Cafe  of  Ramfey  verfus 
Roffe. 

1 3.  In  fome  Cafes  the  Common  Law  takes  Notice  of  a  Legacy,  not  dire&ly,  but  in  a  collateral 
Way;  as  where  the  Executor  promifed  to  pay  the  Money  if  the  Legatee  would  forbear  to  fue 
for  the  Legacy  ;  this  was  adjudged  a  good  Confederation  to  ground  an  Action,  but  that  it  would 
not  lie  for  a  Legacy  in  Specie,  for  that  would  be  to  deveft  the  Spiritual  Court  of  what  properly 
belonged  to  their  Jurifdi&ion,  by  turning  Suits  which  might  be  brought  there  into  Adions  on  the 
Cafe.     Rixym.  23  Nicholjon  verfus  Sherman.     Sid.  45.  5.  C. 

14.  The  Lady  Cholmley  was  indebted  to  the  Teftator  in  500/.  by  Bond;  he  made  his  Will,  and 
devifed  to  his  Niece  500/.  which  the  Lady  Cholmley  had  then  in  her  Hands,  and  for  which  fhe 
gave  Bond,  but  fhe  paid  the  Money  to  the  Teftator  before  he  died,  and  he  never  altered  his 
Will;  adjudged,  that  the  Money  was  due  to  the  Legatee,  tho'  it  did  not  then  reft  upon  that  Se- 
curity by  Bond;  for  this  was  neither  Legatio  nomims  or  Debitt,  but  a  fpecifick  Legacy  in  Money; 
and  the  Words  of  the  Will  only  fhew,  that  the  Teftator  intended  to  make  the  Legacy  as  certain 
as  he  could  demonftrate ;  but  if  it  had  been  a  fpecifick  Legacy,  it  would  have  been  loft  by  al- 
tering the  Security.     Raym.  335.  Pawlett's  Cafe. 

15.  But  as  to  Securities  to  be  taken  by  Executors,  'tis  true,  they  may  pay  Legacies,  without 
taking  any  Manner  of  Security  from  the  Legatees  to  refund,  if  there  fhould  happen  to  be  any  De- 
fed  of  AfTets  to  pay  the  Debts  of  the  Teftator,  and  other  Legacies  bequeathed  by  him  ;  but  the 
Law  will  not  oblige  him  to  pay  any  Legacy,  without  Taking  Security  from  the  Legatee  to  refund, 
if  there  fhould  be  any  fuch  Defecl:;  for  if  an  Executor  will  fuggeft,  that  the  Teftator  was  indebt- 
ed to  feveral  Perfons  in  feveral  Sums  of  Money,  and  that  he  did  not  leave  AfTets  to  pay  his 
Debts  and  Legacies,  the  Courts  of  Common  Law  will  grant  a  Prohibition  to  the  Spiritual  Courts, 
where  the  Plaintiff  proceeds  there,  for  fuch  a  Legacy,  except  he  will  give  Security  to  refund,  if 
the  Debts  fhould  be  recovered  on  fuch  Bonds.  Nelthrope  verfus  Brifcoe.  1  Ch.  Rep.  136,  and 
JMoor  413.  NtSlon  verfus  Sharpe.  Owen  72.  S.C.  Couldf.  141.  S.  C, 

2  16.  And 
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16.  And  as  an  Executor  is  not  obliged  to  pay  a  Legacy  without  taking  Security  to  refund  Vo 
in  fome  Cafes  he  may  be  compelled  to  give  Security  to  the  Legatee  for  the  Payment  of  the  Le- 
gacy ;  as  for  Inftance,  the  Teftator  deyifed  1000/.  to  7!  P.  to  be  paid  at  the  Age  of  twenty-one, 
and  made  IV.  C.  his  Executor,  and  died  •  afterwards  T.  P.  the  Legatee  exhibited  a  Bill  in  Equity 
againft  the  Executor,  fetting  forth,  that  he  had  wafted  the  Eftate,  and  praying  that  he  might  give 
Security  to  pay  the  Legacy  when  it  fhould  become  due;  and  it  was  decreed  accordingly  i  Ch 
Rep.  136.  Duncombe  verfus  Stint.  &  '" 

i7.  Where  Goods  are  devifed  to  Two  jointly,  and  afterwards  one  of  them  dies,  the  Whole  t 
fhall  not  furvive  to  the  other,  but  the  Executor  of  the  dead  Legatee  (hall  have  an  equal  Share  i-T 
with  tuch  Survivor ;  but  where  the  Devife  was  of  Goods  to  Two  jointly,  and  the  Executor  af-       * 
fents  to  the  Legacy,  and  then  one  of  the  Legatees  dies,  in  fuch  Cafe  an  Intereft  is  vefted  by  th- 
Affent,   and  'tis  by  that  Means  become  a  Chattel  governable  by  the  Rules  of  Common  Law. 
2  Lev.  209.  Buftard  verfus  Stukely. 

18.  The  Teftator  had  three  Nieces  A.  B.  and  C.  and  being  indebted  to  his  Niece  A.  in  100/ 
by  Bond,  he  devifed  200/.  to  her,  and  to  his  other  two  Nieces  200/.  a-piece;  afterwards  he  bor- 
rowed 100  /.  more  of  his  Niece  A.  and  died  thus  indebted  to  her  in  200/.  it  was  infifted,  that 
fo  much  of  this  Legacy  of  300/.  which  he  owed  to  his  Niece  A.  (hould  go  in  Satisfaction  of  the 
Debt,  becaufe  the  Legacy  given  to  her  was  greater  than  the  Debt  he  owed ;  and  a  Man  (hall  be 
intended  to  be  jnft  in  paying  Debts  before  he  fhall  be  Kind  in  giving  Legacies ,-  but  there  bein<» 
Proof  of  AfTets  and  a  greater  Kindnefs  to  this  Niece  than  the  reft,  it  was  decreed  (lie  (hall  have 
300  /.  over  and  above  the  200  /.  due  to  her.     1  Sa!k.  15  y.  Cutbbert  verfus  Peacock. 

€>f  Stuffs  to  pay  "Qtbtg  ano  "jLegaa'es. 

I.  A  N  Eftate  was  limited  to  Truftees  for  Payment  of  Debts  and  Legacies,-  they  raifed  the 
J\  whole  Money,  and  the  Heir  prayed  to  have  the  Land;  it  was  objected,  that  tho'  the 
Money  was  railed,  yet  the  Debts  and  Legacies  wereftill  unpaid,  becaufe  the  Truftees  had  convert- 
ed the  moft  Part  of  it  to  their  own  Ufe;  but  decreed,  that  the  Heir  fhould  have  the  I  ands  dis- 
charged, for  the  Eftate  was  Debtor  for  the  Debts  and  Legacies,  but  nor  for  the  Faults  of  the 
Truftees,  againft  whom  both  the  Creditors  and  Legatees  may  take  their  Remedy.  1  Salk.  153. 
Mich.  1689.  In  the  Houfe  oS  Peers. 

2 .  Decreed,  that  where  Lands  are  made  fubjecl:  to  pay  Debts  cither  by  Deed  or  Will,  that  Debts 
barred  by  the  Statute  of  Limitations  fhall  be  paid,  for  they  are  ftill  Debts  in  Equity  •  and  tho' 
the  Statute  hath  extinguifhed  the  Remedy  to  recover  them,  yet  the  Duty  ftill  remains'.  1  Salk, 
154. 

3.  Where  a  Truflee  or  Executor  compounds  Debts  or  Mortgages,  and  buys  them  in  for  lefs 
Money  than  is  really  due,  he  fnall  not  have  the  Benefit,  but  the  Creditors  and  Legatees  ;  and  if 
there  are  none,  then  to  him  who  is  entitled  to  the  Surplufs  ;  but  if  one  who  is  neither  Truflee  or 
Executor,  but  ac"ts  for  himfelf,  buy  in  a  Mortgage  for  lefs  than  is  due,  he  fhall  be  allowed  all  that 
is  really  due,  for  he  ftands  in  the  Place  of  the  Mortgagee,  who  might  have  given  it  to  him  ;  and 
what  is  due,  not  what  he  gave,  muft  be  the  Meafure  of  the  Allowance  ;  for  fince  he  runs  the 
Hazard,  if  Lofs  enfue,  he  ought  to  have  the  Benefit,  if  it  turn  to  Advantage  j  fo  decreed  by  the 
Lord  Chancellor  Cowper.     1  Salk   155. 


Xcf^  ^um  Detttatt&e&  tfcair  Due.   See  Variance.  (G) 
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(A) 

t.  A  Libeller  may  be  punifhed  by  Indictment  at  Common  Law,  and  by  Fine  or  Impri- 
fonment,  or  by  Pillory,  or  Lofs  of  Ears  j  and  'tis  a  Libel  to  compofe  and  publifh 
any  Writing  to  the  Difgrace  of  another;  as  it  may  be  done  by  Writing,  folikewife 
it  may   be   by   Words   and   ignominious    Signs.      5  Rep.    12$.  B.  De  libellis  fa- 

.,  2.  The  Perfon  convicted  for  publifhing  a   Libel  muft  either  contrive  it  himfelf,  or  be  a  Pro- 

Si-.  S.  C.  curer  of  the   Contriver,  or    a  malitious  Publiflier  thereof,  knowing  it  to  be  a  Libel  ;  but   if  one 
reads  a  Libel,  or  hears  it  read,  'tis  no  Publication,  becaufe  before  he  hears  or  reads,  he  cannot 
tell  whether  'tis  a  Libel,  or  not ;  but  if  he  repeat  any  Part  of  it  in  the  Prefence  and  Hearing  of 
*Poftea    others,  this  is  a  Publication  ;  if  he   *  write  a  Copy  of  it,  and  do  not  deliver  it  to  others,  'tis  no 
pi.  17.      Publication.    9  Rep.  59.  LamPs  Cafe. 

2.  The  Anceftor,  whofe  Name  was  Peacock,  being  feifed  of  Lands  in  Fee,  and  one  William 
Teacock  being  his  Heir  at  Law  ;  the  Defendant  fent  a  Letter  to  the  Anceftor  fubfcribed  by  him- 
felf, and  directed  to  him,  intimating,  that  the  faid  William  Peacock  was  a  Frequenter  of  Taverns, 
and  a  Whoremafter,  and  that  all  the  Anceftor's  Eftate  would  not  difcharge  his  Debts,  and  that 
the  faid  William  Peacock  was  not  the  Son  of  a  Peacock ;  adjudged,  that  this  Letter  was  a  Libel, 
for  which  the  Defendant  was  fined  and  imprifoned  ;  but  if  the  Letter  had  been  directed  to  the 
Plaintiff  himfelf,  and  not  to  a  Third  Perfon,  it  had  not  been  a  Libel.  2  Brown!,  151.  Peacock 
verfus  Sir  Geo.  Reynell. 

4.  Sir  Baptifl  Hix  who  built  Hix-Hall,  and  an  Hofpital,  &c  had  a  Letter  directed  to  him  by 
the  Defendant,  intimating,  that  he  had  done  thofc  Works  as  the  proud  Pharifes  for  Vain  Glory, 
&c.  and  taxed  him  with  divers  unlawful  Acts ;  adjudged,  that  for  a  private  Letter,  purporting  a 
Libel,  an  Action  on  the  Cafe  did  not  lie  at  Common  Law,  becaufe  the  Plaintiff  could  not  prove 
the  Publication  to  make  it  a  Libel ;  but  becaufe  it  tends  to  the  Breach  of  the  Peace,  and  might 
difcourage  others  from  doing  Acts  of  Charity,  'tis  punifhable  by  Indictment.  Poph.  139.  Sir  Bap- 
tift  Hixs  Cafe.  Hob.  2 1 5.  S.  C.  See  Pofiea  pi.  1 2.  S.  P. 
4.Leon.  5-  The  Defendant  wrote  an  infamous  Letter  to  the  Profecutor,  and  difperfed  Copies  of  it;  ad- 
240.  judged,  that  the  Writing  fuch  a  Letter,  and  directing  it  to  the  Party  himfelf,  and  not  to  a  third 

Perfon,  is  an  Offence  againft  the  King,  becaufe  'tis  a  Motive  to  revenge,  and  tends  to  the 
Breach  of  the  Peace,  and  therefore  'tis  punifhable  by  Indictment;  and  the  Difperfing  Copies  of  it 
aggravates  the  Offence  or  rather  makes  it  a  new  Crime,  for  which  the  Party  may  have  an  Action 
on  the  Cafe.     Poph.  35.  Edwards  verfus  Mutton.    Hob.  62.  Barton  verfus  LeweUin.  S.  P. 

6.  If  the  Contents  of  a  Libel  are  true,  yet  it  ought  not  to  be  juftified.  Hob.  252.  Lake  verfus 
Hatton. 

7.  There  being  a  Libel  againft  a  Perfon  for  Incontinency,  the  Defendants  repeated  a  great  Part 
of  it  malittoufl],  in  the  Prefence  of  feveral  others;  this  is  a  Libel;  but  to  repeat  it  in  a  jeiting 
Manner,  and  not  malitioufly,  is  not  a  Libel,  it  being  without  any  Defign  of  Defamation  ;  and  it 
was  held,  that  a  Libeller  is  punifhable,  tho'  the  Matter  of  the  Libel  is  true ;  and  fb  is  he 
who  difperfes  Libels,  tho'  he  doth  not  know  them  to  be  fo,  and  never  heard  them  read.  Moo;' 
62-7.  Want's  Cafe. 

8.  The  Defendant  exhibited  a  Libel  againft  the  Ch.  Juftice,  directed  to  the  King,  affirming, 
that  the  Judgment  which  he  gave  in  the  Cafe  of  Magdalen  College,  was  Treafon,  and  in  which 
he  wrote,  that  the  Ch.  Juft.  was  a  Traitor,  and  a  perjured  Judge,  and  this  I  ibel  he  fixed  on  the 
Gate  entring  Weftrnmfter-Hall ;  and  being  indicated  for  the  fame,  he  put  in  a  fcandalous  Plea,  and 
being  convicted,  he  had  Sentence  to  Hand  in  the  Pillory  with  a  Paper  mentioning  his  Offence, 
to  be  bound  to  his  good  Behaviour  during  Life,  and  was  fined  1000  Marks.  Cro.  Car.  12J. 
Jeff' s  Cafe. 

9.  Captain  Streater  was  committed,  by  the  Council  of  State  and  the  Parliament,  to  the  Gatc- 
Houfe  Wejlminfter,  for  publifhing  a  feditious  Libel  and  Pamphlets  againft  the  Government,  and 
bsinp  brought  to  the  Bar  by  Habeas  Corpus-,  and  a  Return  filed,  he  prayed,  that  he  might  be 
bailed,  but  it  was  denied,  and  he  was  turned  over  to  the  Marfhal,  and  not  remanded  back  again 
to  the  Prifon  of  the  Gate-Houfe ;  becaufe  upon  filing  the  Habeas  Corpus  the  Court  was  poffeffed 
both  of  his  Perfon,  and  of  the  Caufe.     Mich.  1653.  Style  179.  Streater  s  Cafe. 

iMod.  ?rt.  IO-  Cafe,  &c  in  which  the  Plaintiff  declared,  that  he  is  Chancellor  to  the  Bifiop  of  Lincoln, 
Hardr.  and  that  the  Defendant  to  fcandalize  him  in  his  Office,  had  printed  feveral  Libels  on  him,  import- 
47o-  ing,   that   the   Plaintiff    extorfively,  and    by    Colour  of  his    Office,    had    cited  feveral    Perfons 

iVent.iS.  tQ  |iis   courti  t0  obtain   Fees  of  them,  &c.  the   Defendant   juftified    the   Printing  the  Papers, 
7* £  z*°' and  all  the  Matter  contained  in  them;  and  moreover,  that  he  (the  Defendant)  exhibited  a  Peti- 
i  tion 


Libels.  i  in 

tion  to  the  Parliament  againft  the  Plaintiff,  and  as  foon  as  it  was  committed,  he  (the  Defendant) 
printed  the  faid  Paper  to  inftruct  the  Committee,  and  delivered  them  for  the  better  Difpatch  of  his 
Complaint,  and  traverfed  that  he  difperfed  them  aliter  vel  alio  modo;  and  upon  a  Demurrer  to 
this  Plea,  the  Queftion  was,  whether  the  Defendant  could  juftify  the  Printing  any  Tapers  which  im- 
ported a  Crime  in  another,  tho'  it  was  to  inftrud:  the  Judges  or  Counfel ;  and  the  better  Opi- 
nion was,  that  he  could  not.     Sid.  414.  Lake  verfus  King. 

11.  Ruled  by  the  Court,  that  a  Copy  of  a  Libel  muft  be  granted  where  the  Suit  is  between 
Party  and  Party,  but  not  where  the  Suit  is  ex  Officio  of  the  Judge  of  the  Spiritual  Court ;  and 
where  one  appears  there,  and  cannot  have  a  Copy  of  the  Libel,  and  is  excommunicated  for  not 
anfwering,  he  fhall  be  abfolved  upon  a  Prohibition  delivered,  without  taking  the  Oath  parendi 
mandatis  Ecclefa.     Sid.  232.  Scurr  verfus  Dr.  Burrell. 

12.  Mr.  Mellifh  of  the  Temple  being  a  Suitor  to  a  Citizen's  Widow,  the   Defendant  Sumner  lcv.  ^p, 
wrote  a  Letter   to  her,  advifing  her  not  to  marry  him,  for   he  was  a  debauched   Man,  and  had  S.  C. 
the  Pox,  and  was  not  worth  a  Groat ;  but   that  if  (he  married    him,  he  would  keep  a  Whore, 

and  allow  her  50/.  per  Annum;  he  did  not  fubfcribe  this  Letter,  but  it  was  proved  upon  him, 
and  that  he  got  it  conveyed  to  the  Widow  ;  and  for  this  Libel  he  was  indicted  at  the  Seflions  in 
London,  and  fined  200  /.  and  upon  a  Writ  of  Error  brought,  the  Error  affigned  was,  that  this 
was  not  within  the  Commiffion  of  the  Juftices  of  the  Peace  ;  but  adjudged,  that  it  was  ;  then  it 
was  objected,  that  a  Private  Libel  is  not  indiftable,  (viz,.)  for  a  private  Matter,  as  this  was ;  but 
adjudged,  that  fuch  private  Libel  tends  to  the  Breach  of  the  Peace,  and  is  indiftable,  and  the 
Party  may  be  fined  to  the  King.  Sid.  270.  The  King  verfus  Sumner,  &  al\  See  antea  pi. 
4.  S.  C. 

1  3.  Cafe,  &c.  brought  by  Mr.  King  a  Barrifter  at  Law,  againft  Sir  Ediv.  Lake,  Chancellor  of  the  Sl<^  4T4« 
Bijbop  of  Lincoln,  for  Printing   and  Publishing  a  falfe  and  malitious  Libel  againft  him,  (the  Plain-  *     ev" 
tiff)  in  which  were  thefe  Words,  in  anfwer  to  a  Petition  preferred  by  the  Plaintiff  againft  the  De-  x  saund. 
fendant  to  the  Houfe  of  Commons,  (viz..)  The  Profecutor  is  Mr.  King,  whofe  Violence  formerly  131.  S.C. 
and  lately,  is  notorious  ;  to  fay   nothing  before  the  Reftoration,  of  which  much  might  be  faid, 
too  horred  to   be  related,  &c.  he  faid  in   the  Confiftory  Court  at  Lincoln,  with  a  loud  Voice, 
and  in  the  Prefence  of  many  People,  that  he  would  flrike  at  the  Root,  (whereas  this  Refpondent 
conceives  there    is  no  Root  under  God   of  Spiritual  Government,  but  the  King  himjelf)  always 
referring  himfelf  to  the  Judgment  of  this  Honourable   Houfe  ;  and  in  the   Margin,  with  an  Afte- 
rifin,  there  were  thefe    Words,  faltem  quoad  potcflatem  coercivam  ;  and  that   the  Petition   of  the 
Plaintiff  is  fluffed  with  illegal  Ajfertions,  clogged   with  grofs  Ignorance,  Abfurdities  and  Solecifms, 
crc.    by  Reafon  of  which  Words  and  Libel  he  is   damnified  in  his  good  Name   and  Credit,  and 
Profeilion,  &c.  After  a  Verdict  for  the  Plaintiff   in  which  the  Jury  found  thefe  Words,  always 
referring  himfelf  to  the  Judgment  of  his    Honourable  Houfe,  and  alfo  the  Words  in  the   Margin 
which  were  omitted  in  the    Declaration;  it  was   moved  in  Arreft  of  Judgment,  that  the   Words 
were  too  general  to  found  an  Action  upon  ;  but  adjudged,  that  there  was  no  material  Difference  be- 
tween the  Declaration,  and  the  Finding  in  this  Special  Verdict ;  and   tho'  thefe  Words,  if  f poke n 
had   been   too  general,  yet   when   they  are  written  and  published   they   contain  more  Malice,  and 
are  actionable  ;  the  Judgment  was  affirmed,    and  the  Plaintiff   had  150/.  Damages.     Hardr.  470. 
King  verfus  Sir  Edw.  Lake.     See  Godl.  405.     4  Rep.  14.  B.     Hob.  252. 

14.  Information  againft  the  Defendant,  for  caufing  to  be  framed,  printed  and  publifhed,  a  fcan- 
dalous  Libel:  Upon  Not  guilty  pleaded,  the  Evidence  was,  that  upon  Search  of  the  Defendant's 
Lodgings  by  a  Warrant  from  the  Secretary  of  State,  two  of  the  Libels  were  there  found  ;  ad- 
judged, that  tho'  he  could  give  no  Account  how  he  came  by  them,  yet  this  was  no  Crime 
within  the  Information,  unlefs  he  had   malitioufly  publifhed  it.     1  Vent.  31. 

15.  The  Plaintiff"  in  a  Prohibition  being  chofen  Churchwarden,  the  CommiiTary  tendered  him 
an  Oath  ex  Officio  to  prefent  every  Parifhioner  who  had  done  any  Offence,  which  he  refuting 
to  take,  was  excommunicated  ;  and  now  a  Prohibition  being  granted,  the  Plaintiff  caufed  above 
2000  printed  Copies  thereof  to  be  difperfed,  with  this  Title,  (viz.)  A  tranflated  Copy  of  a  Writ  of 
Prohibition  granted  by  the  Lord  Ch.  Juft.  &c.\n  Eafter-Term,  i6j6,  againft  ths  Bifliop  of  Cbichefter, 
who  had  proceeded  againft  and  excommunicated  one  T'.Waterfield  a  Churchwarden,  forrefufing  to 
take  the  Oath  ufually  tendered  to  Perfons  in  that  Office,  by  which  Writ  the  Illegality  of  fuch  Oa:hs 
is  declared,   &c.  this  was  adjudged  a  Libel.  2  Mod.  118.  Waterfield  verfus  Bijbop  of  Cbichefter. 

16.  The  King  having  fet  forth  a  Declaration  for  Liberty  of  Confcience  ;  and  by  Order  of 
Council  it  being  enjoined  to  be  read  twice  in  all  Churches,  and  that  the  Bifhops  fhouid  diftribute 
that  Order  thro'  their  refpective  Diocefes ;  the  Archbifhop  of  Canterbury,  with  fix  other  Bifhops, 
petitioned  the  King,  fetting  forth,  that  the  Declaration  was  founded  on  a  difpenfing  Power, 
which  had  been  declared  illegal  in  Parliament,  &c.  and  therefore  they  could  not  in  Honour  or  Confci- 
ence be  Parties  to  the  Diftribution  and  Publication  thereof  ;  for  this  they  were  fummoned  to  appear, 
before  the  Council  which  they  did,  and  refufing  to  give  a  Recognifance  to  appear  in  B.  R.  they  were 
committed  to  the  Tower  by  a  Warrant  from  the  Council- Board,  and  the  Attorney  General  af- 
terwards moving  for  an  Habeas  Corpus,  returnable  immediate  the  fame  was  granted  and  returned 
the  fame  Day,  and  they  were  all  brought  into  Court  ;  the  Subftance  of  the  Return  was,  that 
they  were  committed  by  Warrant,  &c.  under  the  Hands  and  Seals  of  the  Lord  Chancellor  Jef- 
feries,  naming  more  '  Dominos  Concilii,  for  contriving  and  publilhing  a  feditious  Libel  againft  the 
King  ;  the  return  was  filed,  and  an  Information  was  read  againft  them  for  this  Crime  ;  and  it  was 
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moved,  that  they  might  plead  inftanter  •  it  was  objected  againft  the  Reading  it,  for  that  the  Bi- 
fhops  were  not  legally  committed  •  for  it  was  per  Domino s  Concilii,  when  it  fhould  have  been 
*  per  Dominos  in  Concilio,  or  by  Order  of  Council ;  befides,  the  Bifhops  are  Peers,  and  the  Fact 
is  only  a  Mifdemeanor,  for  which  a  Peer  ought  not  to  be  committed  inftanter,  but  ought  to  be 
fummoned  by  way  of  Subpoena  out  of  the  Crown-Office  ;  but  thefe  Objections  being  overuled  by 
three  Judges,  for  that  a  Peer  may  be  committed  for  a  Breach  of  the  Peace,  and  this  Libel  is  a 
oreat  Breach  thereof ;  then  the  Information  was  read,  fetting  forth  the  Declaration,  and  the  Or- 
der of  Council,  and  that  after  the  Making  thereof  the  Defendants  did  confult  and  coufpire  a- 
mongft  themfelves  to  leffen  the  Authority  and  Prerogative  of  the  King ;  and  to  elude  the  Order 
did  malitioufly  frame,  compofe  and  write  a  Libel,  which  they  caufed  to  be  publifhed  under  the 
Pretence  of  a  Petition,  which  was  fet  fet  forth  in  bac  verba  in  contemptu  Domini  Regis ;  then  it 
was  moved  that  they  might  plead  inftanter,  it  being  the  Courfe  of  the  Couit  fo  to  do  where  a 
Defendant  appears  in  Perfon,  or  upon  a  Recognifance,  or  is  a  Prifoner  in  Cuftcdy,  upon  any  In- 
formation for  a  Mifdemeanor ;  then  the  Archbifhop  offered  a  Plea  in  Writing  of  all  the  aforefaid 
Matter,  which  was  overuled  ;  then  he  pleaded  Not  guilty,  and  fo  did  the  other  fix,  and  about 
a  Fortnight   afterwards  they  were  tried  at  Bar,  and  acquitted.     3   Mod.  212.  Tbe  Bijhops  Cafe. 

17.  Information  for  a  Libel  tried  at  Bar,  where  the  Evidence  was,  that  the  Defendat  *  wrote 
the  Libel,  it  being  dictated  to  him,  that  he  put  it  into  his  Study,  and  by  Miftake  delivered  it  to 
one  Brereton,  who  tranfmitted  a  Copy  thereof,  thro'  feveral  Hands,  to  the  Mayor  of  Briftol,  who 
fent  for  Brereton  and  examined  him  on  Oath,  and  not  in  the  Prefance  of  Paine  the  Defendant, 
who  was  afterwards  examined  by  the  Mayor,  and  confeffed,  that  he  did  write  the  Libel,  but  that 
he  did  not  compofe  or  fublift  it  ;  Brereton  was  now  dead,  and  the  Defendant  was  profecuted  as 
the  Compoftr,  Author  and  Tublifter  of  this  Libel,  and  the  Jury  gave  a  Special  Verdict,  (viz,.) 
that  a  certain  Peifon,  to  them  unknown,  did  pronounce,  dictate  and  repeat  the  Words  contain- 
ed in  the  Libel,  which  the  Defendant  *  did  write,  and  if  that  will  make  him  guilty  of  compofing 
and  making  it,  then  they  find  him  guilty,  and  as  to  the  Publication  they  find  him  Not  guilty  ; 
the  Queltion  was,  whether  the  Writing  this  Libel  did  amount  to  the  Making  and  Compoimg  it ; 
and  it  was  infilled,  that  it  did  not ;  for  if  that  fhould  be  true,  then  every  Man  mull  be  a  Maker 
and  Compofer  of  what  he  writes.  But  the  Court  held,  that  if  one  Man  dictates,  and  another  writes 
a  Libel,  both  are  guilty  ,•  for  the  Writing  after  another  fhews  his  Approbation  of  what  is  contain- 
ed in  the  Libel;  befides,  it  doth  not  appear,  that  this  Libel  was  ever  written  before  ;  fo  that  the 
firft  Reducing  it  into  Writing,  may  properly  be  faid  to  be  the  Making  it,  but  not  the  Compofing; 
for  if  one  repeats,  and  another  writes,  and  a  third  approves  what  is  written,  they  are  all  Makers 
of  the  Libel,  becaufe  all  Perfons  who  concur  and  fliew  their  Approbation  to  an  unlawful  Act,  are 
guilty.      5  Mod.  162.  Tbe  King  verfus  Paine. 

iS.  Indictment  for  compofing,  writing,  making  and  collecting  feveral  Libels ;  in  one  of  them  'tis 
contained  amongft  other  Things,  juxta  tenorem  &  ad  eftetlum  fequen  :  Upon  Not  guilty  pleaded, 
the  Defendant  was  found  guiity,  as  to  the  Witting  and  Co  Heeling,  and  as  to  the  reft,  Not  guil- 
ty ;  adjudged  upon  a'Motion  in  Arreft  of  Jndgment,  that  the  Copying  a  Libel  without  Authority, 
is  writing  a  Libel,  and  that  he  who  thus  writes  is  a  Contriver;  and  that  he  who  hath  a  written 
Copy  of  a  known  Libel,  and  'tis  found  upon  him,  this  fhall  be  Evidence  of  the  Publication;  but 
if  fuch  Libel  be  not  publickiy  known,  then  the  bare  having  a  Copy  is  not  a  Publication ;  that  if 
this  Indictment  had  been  ad  efteclum  fequen ',  it  had  been  naught,  becaufe  the  Court  is  to  judge 
of  the  Words  themfelves,  and  not  of  that  Conftruction,  which  is  made  by  the  Profecutor ;  but 
that  juxta  tenorem  fequen'  is  of  a  more  certain  and  ftrict  Signification  ;  for  the  Tenor  of  the  Thing 
is  the  Tranfcript,  and  imports  the  very  Words  themfelves,  and  therefore  the  Words  ad  effetlum, 
fhall  be  corrected  by  the  Words  ad  tenorem  ;  the  bare  Writing  is  criminal,  yet  it  was  not  pu- 
nifliable  in  the  Star-Chamber.  See  for  this  Hob.  62,  215.  13  Rep.  35.  Hetl.  4  Moor  421.  Dyer 
372,     The  principal  Cafe  was  2  Salk.  417.  Tbe  Kmg  vestas' Bear* 

10.  Information  againft  the  Defendant  for  writing  a  Libel  againft  the  Government,  in  which 
Libel  were  contained  feveral  fcandalous  Matters  fecundum  tenorem  fequen  fetting  forth  a  Sentence 
311  the  Libel,  and  the  Word  *  Nor  inftead  of  Not,  but  that  did  not  alter  the  Senfe :  Upon  Not 
guilty  pleaded,  this  Matter  was  found  fpecialiy  ;  and  adjudged,  that  Tenor  implies  a  true  Copy, 
'and  that  this  was  not  Tenor,  becaufe  Not  differs  from  Nor  both  in  Grammar  and  Senfe,  and  that 
no  Man  could  fwear,  that  the  Libel  in  the  Information  was  a  true  Copy  of  the  written  Libel  ;  that 
there  are  two  Ways  of  defcribing  a  written  Libel,  either  by  the  Words,  or  by  the  Senfe  ;  the  iirft 
is  cujus  Tenor  fcquitur,  or  quajequitur  in  bac  Anglicana  verba,  &c.  in  which  the  Defcription 
is  by  particular  Words,  and  of  which  every  Word  is  a  Mark;  fo  that  if  there  is  any  Variance, 
'tis  fatal  ;  the  other  Defcription  is  by  the  Senfe,  and  that  is  to  fet  forth  in  the  Information,  that 
the  Defendant  made  a  Writing,  and  therein  wrote  fo  and  fo,  tranflating  it  into  Latin,  in  which 
Cafe 'tis  not  material  to  be  very  exact  in  the  Words,  becaufe  the  Matter  is  defcribed  by  the  Senfe 
of  them.     ?   Salk,  660.  Tke  Kmg  vcrlus  Dnake. 
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i^lcaM'nj  ft,  gooD,  anD  not  gooD. 

N  Replevin  for  Taking  his  Horfe ;  the  Defendant  juftified  as  Bailiff  to  T.  S.  Damage- 
feafant  in  H.  the  Plaintiff'  replied,  that  he  rode  over  the  Lands  per  Licentiam  of  the 
Defendant,  who  is,  and  chen  was  Bailiff  of  T.  S.  the  Defendant  traverfed  the  Licenfe, 
upon  which  they  were  at  Iffue,  and  the  Plaintiff"  had  a  Verdift;  it  was  moved  in  Arreft 
of  Judgment,  that  Iffue  was  taken  upon  the  Licenfe,  which  is  void  in  Law,  becaufe  a  Bailiff"  can- 
not lawfully  do  any  Thing  but  what  is  for  the  Benefit  or  Profit  of  his  Mafter;  'tis  true,  if  he  had 
received  any  Confidention  for  this  Licenfe,  it  might  have  been  otherwife,  becaufe  in  fuch  Cafe 
he  might  have  accounted  to  his  Mafter;  the  Plaintiff  had  Judgment,  i  Roll.  Rep.  258.  Wing- 
fetid  verfus  Bell. 

2.  In  Replevin,  the  Defendant  avowed  for  Damage-feafant;  the  Plaintiff  replied,  that  the  Par- 
fon  of  C.  and  his  Predeceffors,  Time  out  of  Mind,  had  Common  in  the  Place  where,  &c.  as  be- 
longing to  their  Glebe,  and  that  the  Plaintiff's  Beafts  were  Levant  and  Couchant  on  the  Glebe, 
and  that  he  put  them  into  the  Common  by  the  Licenfe  of  the  Parfon;  the  Defendant  traverfed 
the  Levancy,  (7c.  and  it  was  found  againft  him;  and  now  he  moved  in  Arreft  of  Judgment,  that 
the  Replication  was  ill,  becaufe  the  Plaintiff  had  fet  forth  a  Licenfe  to  take  a  Profit  in  alieno  folo, 
and  did  not  alledge  that  fuch  Licenfe  was  by  Deed  in  Writing,  as  it  ought  to  be;  but  adjudged, 
that  a  Parol  Licenfe  was  fufficient,  becaufe  it  paffeth  no  Intereft,  'tis  only  by  Way  of  Excufe  for 
the  Trefpaf3;  and  'tis  for  no  certain  lime,  but  only  pro  bac  Vice.  1  Vent.  18,  2).  Rumfiy  ver- 
fus Rawfon,  aid  1  24.  S.  P.  Raym.  171.  S.  C.  2  do.  757.  S.  P.  2  Saund.  327.  S.  P.  2  Roll.  Rep. 
1 46,  j  75.  S.  P.    1  Vent.  1  23 .  S.  P.    163.  S.  P. 

3.  In  Trefpafs,  the  Plaintiff  declared,  that  the  Defendant  on  the  24th  Day  of  January,  did  en- 
ter and  take  Poffeflion  of  his  Houfe,  and  kept  him  out  of  Poffeflion  to  the  Day  of  exhibiting  his 
Bill  ad  damnum,  &c.  The  Defendant  pleaded,  that  before  the  faid  Time,  quo,  &c.  the  Plaintiff" 
did  licenfe  him  to  enjoy  the  Houfe  till  fuch  a  Day,  &c.  and  upon  a  Demurrer  to  this  Plea  it 
was  objected,  that  it  was  ill  in  Subftance,  becaufe  a  Licenfe  to  enjoy  from  Time  to  Time  is  a 
Leafe,  and  as  fuch  it  ought  to  be  pleaded,  it  being  a  certain  and  prefent  Intereft;  but  adjudged, 
that  it  might  be  pleaded  as  a  Licenfe.     1  Mod.  14.  Hall  verfus  Seabright. 

4.  Trefpafs,  &c.  for  immoderately  riding  his  Mare,  &c.  the  Defendant  pleaded,  that  the  Plain- 
tiff lent  him  the  Mare,  &  licentiam  dedit  eidem  (the  Defendant)  equitare ;  and  that  by  Virtue  of 
this  Licenfe  the  Defendant  and  his  Servant  altematim  did  ride,  &c.  and  upon  a  Demurrer  to 
this  Plea  it  was  adjudged  ill,  becaufe  the  Licenfe  is  perfonal,  and  cannot  be  communicated  to 
the  Servant,  or  any  other;  'tis  true,  if  the  Mare  had  been  lent  for  a  Time  certain,  there  the  Par- 
ty hath  an  Intereft  during  that  Term,  and  in  fuch  Cafe  his  Servant  may  ride.  1  Mod.  210. 
Bringloe  verfus  Morrice. 


Xt'fc.    See  tUtz  fo.z  '/Life, 
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from  a  Condition.  (B) 
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(A) 

limitation  of  action  t>v  statute  32  h.  8.  ana  21  Jac.  cap.  16. 

Djudged,  that  Debt  for  Rent  arrear,  upon  a  Leafe  for  Years  by  Deed,  is  out  of  the 
Statute  21  Jac.  and  fo  is  a  Rent-charge  founded  on  a  Deed  or  a  Refervation  of 
Rent  upon  a  Fee -fimple  by  Deed,  out  of  the  Statute  32  H.  8.  Hutton  109.  Fn?e- 
WflB  verfus  Stacie. 
\.  The  Statute  is  in  the  Negative,  (viz,.)  'That  the  Plaintiff  (ball  not  maintain  an  Action,  but 
within  fuch  a  Time,  therefore  if  he  bring  an  Ae'tion  within  the  Time,  and  alledge  the  Promife 
to  be  made  beyond  the  Time  limited  in  the  Statute,  there  upon  his  own  Shewing  the  Action  will 
not  lie;  fo  if  he  alledge  the  Contract  to  be  made  within  the  Time,  and  it  appears  upon  the  Evi- 
dence that  it  was  beyond  the  Time,  the  Defendant  (ball  take  Advantage  of  it,  for  the  Evidence 
will  not  maintain  his  Action.  Cro.  Car.  81.  Brown  verfus  Hancock,  and  116.  Tanker ly  verfus 
Robin/on.  S.  P. 

3.  The  Defendant  being  indebted  to  the  Plaintiff  in  400/.  and  not  able  to  pay  it,  he  accepted 
100/.  for  the  Whole  and  gave  the  Defendant  a  Releafe,  and  in  Confideration  of  giving  the  faid 
Releafe,  he  promifed  to  pay  the  Refidue  of  the  Debt  when  God  jhould  enable  him,  which  Pro- 
mife he  often  renewed ;  but  afterwards,  when  an  Eftate  of  greac  Value  came  to  him,  and  he 
was  able  to  pay  the  Debt,  he  refufed  fo  to  do,  all  which  Matter  the  Plaintiff  fet  forth  in  his  Bill ; 
adjudged,  that  if  the  Promife  was  made  before  the  Releafe,  then  'tis  difcharged  by' the  Releafe; 
but  if  after  the  Releafe,  then  the  Promife  is  void,  becaufe  there  was  no  Confideration  to  make 
fuch  Promife,  for  the  Debt  was  difcharged ;  adjudged  likewife,  that  this  is  not  within  the  Statute 
of  Limitations,  for  'tis  no  more  than  a  Trufi  which  the  Plaintiff  repofed  in  the  Defendant  to  pay 
the  Refidue  of  the  Debt  when  he  was  able;  and  a  Tru/i  is  not  taken  away  by  the  Statute.  March 
151.  Mojfe  verfus  Brown. 

4.  Action  on  the  Cafe  for  Words  fpoken  20  Sept.  7  Car.  and  the  Action  was  brought  in  Mi- 
chaelmcu-Term,  10  Car.  which  was  three  Years  after  the  Words  were  fpoken,  when  fuch  Actions 
ought  to  be  brought  within  two  Years  by  the  Statute  ;  upon  Not  guilty  pleaded,  it  was  found  for 
the  Plaintiff;  and  upon  a  Motion  in  Arreft  of  Judgment,  it  was  adjudged,  that  the  Defendant 
{nail  not  take  Advantage  of  the  Statute,  having  not  pleaded  it;  but  if  he  had  pleaded  it,  then 
the  Plaintiff"  in  his  Replication  inuft  have  fhewed  Caufe  why  he  did  bring  the  Action  within  the 
Time  limited  by  the  Statute,  otherwife  he  fhall  be  barred.  Cro.  Car.  293.  Hawkins  verfus  Bill- 
head. 

5.  In  a  Writ  de  rationabili  parte  Bonorum,  the  Plaintiff  declared,  and  fet  forth  the  Cuftom  of 
Nottingham,  &c.  and  fhewed,  that  the  Defendant  partialiter  detained  Goods  which  belonged  to 
the  Plaintiff  as  his  Portion,  ejfe.  Upon  Non  detinet  pleaded,  it  was  found,  that  the  Plaintiff  was 
entitled  to  this  Action  many  Years  before  the  Statute  of  Limitation  21  "Jac.  and  that  he  had  not 
brought  his  Action  within  the  Time  limited  by  that  Statute ;  but  yet  it  was  adjudged  for  the 
Plaintiff,  becaufe  this  Action  is  an  original  Writ,  and  not  mentioned  in  the  Statute;  and  tho'  the 
Iffue  is  Non  detinet,  yet  'tis  not  an  Action  of  Detinue;  for  that  will  not  lie  for  Money,  unlefs  'tis  in 
Bags ;  but  the  Writ  de  rationabili  parte  bonorum  will  lie  for  Money  numbered.  Trin.  6  Car.  Hutt. 
109.  Sherwin  verfus  Cartwright. 

6.  Ajfumpfit,  &c.  for  that  the  Defendant  had  a  Dog  which  killed  five  of  the  Plaintiff's  Sheep, 
and  the  Defendant,  in  Confideration  he  would  not  fue  him  for  the  Sheep,  but  fuffer  the  Defen- 
dant to  difpofe  of  them,  promifed  to  make  him  Satisfaction,  upon  *  Requefl,  and  the  Plaintiff  al- 
ledged  this  Promife  to  be  made  18  Jac.  and  that  afterwards,  on  fuch  a  Day  Anno  2  Car.  he  did 
require  fo  much  of  the  Defendant,  which  he  refufed  to  pay  ;  the  Defendant  pleaded  the  Statute 
of  Limitations ;  but  adjudged  an  ill  Plea,  for  where  a  Thing  is  to  be  upon  Reque(l,  there  is  no 
Caufe  of  Action  till  the  Requeft  is  made,  and  both  the  Time  and  Place  where  it  was  made  are  if- 
fuable  ;  and  the  Intent  of  the  Statute  was  to  bar  thofe  Plaintiffs  who  had  compleat  Caufes  of  Ac- 
tion ;  now,  in  this  Cafe,  the  Caufe  of  Action  was  the  Breach  of  the  Promife,  and  that  could  not  be 
till  the  Requeft  was  made.     Mich,  4  Car.  GWZ>.  437.  Shetford  verfus  Borough. 

7.  In  Trover,  the  Defendant  pleaded  the  Statute  of  Limitations ;  the  Plaintiff  replied,  that  he 
was  beyond  Sea,  &c.  and  upon  a  Demurrer  to  this  Replication,  it  was  adjudged,  that  Trover  was 

2  an 
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an  Action  within  the  Statute,  tho'  not  named  in  the  Paragraph  of  Limitation  of  perfonal  Actions, 
which  directs  in  what  Time  it  fhall  be  brought,  (viz..)  All  AElions  on  the  Cafe  within  fix  Years, 
and  then  enumerates  feveral  other  Aclions ;  and  tho'  Trover  is  not  named,  yet  'tis  implied  in  thefe 
general  Words.     Cro.  Car.  345,  333.  Stvain  verfus  Stephens. 

8.  By  the  Statute  before-mentioned,  'tis  enacted,  that  all  Actions  of  Trefpafs  (had  be  brought  Winch 
•within  three  Tears  after  the  Sejfions  of  that  Parliament,  or  within  fix  Tears  after  the  Caufe  of  Ac-  s--  s-  C' 
tion,  and  not  afterwards :    Provided,  if  the  Defendant  be   outlawed  in   the  Suit,  and  afterwards       '  \Uq 
fhall  reverfe  the  Outlary,  then  the  Plaintiff  may  commence  a  new  Action  within  a  Tear  after  fucb 

Reverfal,  and  not  after :  Within  three  Years  after  the  Making  this  Statute,  (viz..)  Anno  2  Car.  1. 
An  Original  in  Trefpafs  was  filed  againft  the  Defendant,  and  he  not  appearing,  was  outlawed  ; 
afterwards,  Anno  3  Car.  this  Outlary  was  reverfed;  and  within  a  Tear  after  that  Reverfal,  the 
Plaintiff  brought  a  new  Original  againft  the  fame  Defendant  j  and  adjudged  good,  tho'  Juftice  Winch 
held,  that  it  ought  to  be  brought  immediately  after  the  Reverfal ;  but  the  other  Judges  were  of 
Opinion,  that  if  the  Original  is  brought  within  "Time,  and  the  Defendant  is  outlawed,  and  then 
the  fix  Years  expire,  and  after  the  Expiration  thereof  the  Outlary  is  reverfed,  even  in  fuch  Cafe 
a  new  Original  may  be  brought  within  a  Tear  after  that  Reverfal.  Cro.  Car.  294.  Lamb  verfus 
Finch. 

9.  Cafe,  &c.  upon  a  Promife  to  pay  100  I.  at  fuch  a  Time,  and  whilft  it  fhould  be  unpaid, 
that  he  would  pay  to  the  Plaintiff  10  /.  per  Annum,  and  the  Action  was  brought  for  all  the  Ar- 
rears, being  for  the  Space  of  twenty-eight  Tears  ;  the  Defendant  pleaded  the  Statute  of  Limitations ; 
and  upon  Demurrer  to  this  Plea  the  Plaintiff  had  Judgment,  becaufe  all  could  not  be  barred  by  the 
Statute.     Allen  62.  Harvey  verfus  Thorn. 

10.  Upon  a  Reference  out  of  Chancery  to  four  Judges,  the  Cafe  was,  there  was  an  Account  be- 
tween two  Merchants,  and  upon  ftating  it,  one  of  them  did  acknowledge  that  he  was  indebted  to 
the  other  in  1200/.  but  he  infifted,  that  more  was  due  to  him  ;  and  before  the  Account  was  clo- 
fed  he  died,  and  his  Executor  exhibited  a  Bill  in  Chancery  againft  the  other,  &c.  who  pleaded  the 
Statute  of  Limitations;  but  the  Judges  certified,  that  it  was  no  Bar,  becaufe  the  Account  was  not 
finifhed.     W.  'Jones  401.  Sir  Geo.  Sands  verfus  Blodwell. 

11.  A  Note  was  given  to  allure  Lands  to  the  Value  of  500  /.  per  Annum,  upon  the  Marriage 
of  a  Woman  with  T.  S.  for  her  Jointure,  and  above  twenty  Years  after  this  Note  was  given,  the 
Plaintiff  exhibited  a  Bill  in  Chancery  to  compel  the  Performance  of  it;  and  upon  a  Demurrer  to 
the  Bill  it  was  held,  that  the  Plaintiff  was  barred  by  the  Statute  of  Limitations.  IV.  Jones  417. 
Row  verfus  Lord  Newburgh. 

12.  Cafe>  &c.  the  Defendant  pleaded  the  Statute  of  Limitations;  the  Plaintiff  replied,  that  he  is 
a  Merchant  and  was  in  Ireland,  and  did  dot  return  till  fuch  a  Time,  and  fhewed  when,  and  that 
within  fix  Years  after  his  Return  he  brought  this  Action;  the  Defendant  demurred  to  this  Replica- 
tion, and  Judgment  was  given  againft  him  upon  the  Demurrer;  then  he  brought  a  Writ  of  Error, 
and  affigned  for  Error,  that  the  Replication  was  double,  becaufe  the  Plaintifl  had  alledged  himfeif 
to  be  a  Merchant,  and  fo  he  is  a  Perfon  out  of  the  Statute,  and  then  he  fhews  that  he  brought 
his  Action  within  fix  Years  after  his  Return  to  England,  which  is  needlefs  and  impertinent,  becaufe 
as  a  Merchant,  he  is  not  within  the  Statute ;  it  was  likewife  objected,  that  the  Statute  could  not 
be  pleaded  to  an  Action  on  the  Cafe,  becaufe  'tis  not  one  of  the  Actions  therein  mentioned,  but  the 
Judgment  was  affirmed  ;  and  as  to  the  laft  Objection,  adjudged,  that  the  Word  Trefpafs  in  the  Sta- 
tute comprehends  Trefpafs  upon  the  Cafe.     Style  230.  Robinfon  verfus  Walker. 

13.  Cafe,  &c.  in  which  the  Plaintiff  fet  forth,  that  the  Defendant  was  a  Merchant,   and  fent  '  Venr' 
feveral  Goods  beyond  Sea,  and  promifed,  that  if  the  Plaintiff  would  give  him  fo  much  Money,  he    9£e  r 
the  Defendant  would  give  him  fo  much  out  of  the  neat  Proceed  of  fuch  a  Parcel  of  Goods,  &c.  i9$. 
The  Defendant  pleaded,  that  the  Caufe  of  Atlion  did  not  arife  within  fix  Tears  ;   and  upon  a  De-  Sid.  465, 
murrer  this  was  adjudged  a  good  Plea;    'tis  true,  the  Statute  is  not  pleadable  to  an  Account 
current  between  Merchants,    but  'tis  to  an  Account  ftated  as  this  is.     1  Mod.  70.  Martin  verfus 
Delboe. 

14.  Cafe  againft  a  Sheriff,  &c.  fetting  forth,  that  he  levied  fuch  a  Sum  of  Money  upon  a  Fi.  ?.  Mod, 
fa.  at  the  Suit  of  the  Plaintiff,  and  did  not  bring   it  into   Court  at  the  Day  of  the  Return  of  the  2IS- 
Writ,  &c.    The  Defendant  pleaded  the  Statute  of  Limitations,  to  which  the  Plaintiff  demurred 

and  had  Judgment  ;  for  this  Action  is  not  grounded  on  the  Contract,  but  arifes  ex  maleficio  ;  'tis 
true,  if  the  Plaintiff  had  brought  an  Indebitatus  Ajjumpfit,  as  he  might  have  done,  then  he  would 
have  grounded  his  Action  on  the  Contract,  and  in  fuch  Cafe  the  Statute  would  have  been  a  good 
Plea,  if  the  Fi.fa.  had  been  grounded  on  the  Record,  and  'tis  the  Fault  of  the  Sheriff  that  'tis  not 
returned.     1  Mod.  245.  Cockram  verfus  Welby. 

I  5.  Indebitatus  Affumpftt  and  an  Injimul  computajjet  •  the  Defendant  pleaded  the  Statute  of  Limi-  2  Mod 
tations;  the  Plaintiff  replied,  that  he  is  a  Merchant,  and  the  Defendant  was  his  Factor,  and  recites  311' 
a  Claufe   in   the  Statute,  by  which  Actions  of  Account  between   Merchants    and  Merchants,  and 
their  Factors,  concerning  their  Trade  and  Merchandise,  are  excepted;    and  avers,  that  the  Money 
became  due  to  him,  upon  an  Account  between  him  and  the  Defendant  concerning  Merchandize ; 
and  upon  an  impertinent  Rejoinder  and  Demurrer,  it  was  infifted  for  the  Plaintirr,  that  this  Sta- 
tute being  in  Nature  of  a  Penal  Law,  by  retraining  the  Liberty  which  Men  had  at  Common  Law 
to  bring  their  Actions  when  they  would,  ought  to  *  be  beneficially  expounded  ;  'tis  true,  an  Infi-     SeeAfi* 
mul  computajfet  is  not  properly  an  Action  of  Accounts  but  'tis  an  Aftion  grounded  on  an  Account ;  ,e*  Pl    ' 
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and  the  one  being  excepted  out  of  the  Statute,  the  other  by  Equity  is  likewife  excepted  :  But  ad- 
judged, that  when  an  Account  is  ftated,  an  Indebitatus  lies,  and  not  an  Action  of  Account;  and 
thefe  Actions  are  only  excepted  and  not  the  other  ;  for  when  an  Account  is  dated,  the  Certainty 
of  the  Debt  appears,  and  the  Intricacy  of  the  Account  is  over,  and  in  fuch  Cafe  the  Adion  for 
the  Balance  mult  be  brought  within  fix  Years,  i  Mod.  268.  Farrington  verfus  Lee. 
Sid. 453.  \6.  An  Infant  brought  an  Action  on  the  Cafe  by  his  Guardian;  the  Defendant  pleaded  the  Sta- 
S.  C.  tute  of  Limitations;    the  Plaintiff  replied,    that  he  was  under  Age  at  the  Time  of  the  Promife 

made;  and  upon  Demurrer  to  this  Replication  it  was  infilled,  that  the  Privilege  of  Infancy  did 
not  by  this  Statute  extend  to  Ailions  on  the  Cafe ;  for  tho'  the  Bringing  fuch  an  Adion  is  re- 
ftrained  by  the  Body  of  the  Statute  to  fix  Years,  yet  'tis  not  excepted  in  the  Provifo  or  faving 
Claufe,  for  by  that  Claufe  the  Privilege  of  Infancy  extends  to  Actions  of  Trefpafs,  Debt,  Detinue, 
Trover,  and  to  feveral  other  Adions  therein  named  ;  but  Athens  on  the  Cafe  are  omitted  ;  adjudg- 
ed, that  thefe  Adions  are  within  the  Equity  of  this  Statute,  tho'  they  are  not  expreffed  in  the 
Provifo;  for  the  Intent  of  it  was  to  preferve  the  Rights  of  Infants ;  and  'tis  abfurd  to  fay,  that  it 
preferves  their  Right  to  little  Actions  for  Slander,  and  not  for  a  Duty  really  owing  to  them. 
2  Saund.  120.  Chandler  verfus  Violett. 

17.  Adjudged,  that  where  an  Action  is  commenced  in  an  inferior  Court,  and  afterwards  remo- 
ved into  B.  R.  and  there  the  Plaintiff  proceeds  de  novo,  that  this  Commencement  of  the  Adion 
in  the  inferior  Court  fhall  prevent  the  Statute  of  Limitations.  Sid.  228.  In  Bevin  and  Chapman's 
Cafe. 

18.  Cafe,  &c.  for  Slander,  and  alfo  for  that  crimen  fe Ionia  ei  impofuit,  by  Reafon  whereof  the 
Plaintiff  was  likely  to  lofe  the  Office  of  Enrolments:  The  Defendant,  as  to  the  Charge  of  Felony, 
pleads  Not  guilty,  and  as  to  the  flanderous  Words  he  pleads  the  Statute  of  Limitations  21  Jac.  c.16. 
viz,.  Non  cut'  infra  duos  Annus  ultimos  elapfos ;  and  upon  Demurrer  it  was  adjudged,  that  where 
the  Words  are  actionable  in  themfelves,  there  Damages  fhall  be  recovered  according  as  they  were 
firft  fpoken;  and  in  fuch  Cafe,  if  the  Action  is  not  brought  within  two  Years,  the  Party  will  be 
barred  by  that  Statute  ;  but  where  the  Words  are  adionable  only  in  refped  to  the  fpecial  Dama- 
ges which  happen  after  the  Speaking,  in  fuch  Cafe,  if  the  Damage  is  feven  Years  after  the  Speak- 
ing, the  Statute  is  no  Bar.     Sid.  95.  Saunders  verfus  Edwards. 

i Saund.         19.  An  Infant  brought  Affumpfit  by  his  Guardian  againft  the  Defendant,  who  pleaded  the  Sta- 
110.  tute  of  Limitations  ;  and  upon  a  Demurrer,  the  Queftion  was  upon  the  Saving  in  the  Act  21  Jac. 

cap.  16.  (viz.)  To  all  Infants,  Actions  of '"trefpafs,  and  Trefpafs  for  Words,  but  Trefpaffes  on  the 
Cafe  are  not  mentioned  ;  but  adjudged,  that  the  Saving  of  Trefpaffes  generally  fhall  extend  to  Ac- 
tions on  the  Cafe,  for  all  Adions  on  the  Cafe  are  Trefpaffes  on  the  Cafe.  Sid.  453.  Chandler 
verfus  Violett. 

20.  Indebitatus  Affumpjit  brought  againft  an  Executor,  upon  a  Promife  of  his  Teftator ;  the 
Defendant  pleaded  the  Statute  of  Limitations,  (viz..)  that  his  Teftator  did  not  at  any  Time  with- 
in fix  Years  make  fuch  Promife:  The  Plaintiff  replied,  that  he  was  an  Infant  at  the  Time  of  the 
Promife  made,  and  that  he  came  to  full  Age  on  fuch  a  Day,  and  that  within  fix  Years  afterwards 
he  brought  this  Action  j  and  upon  a  Demurrer  to  this  Replication,  it  was  infifted,  that  an  Inde- 
bitatus Affumpfit  was  an  Action  not  mentioned  in  the  faving  Claufe  of  that  Statute:  Sed  per  Cu- 
riam,  this  Aft  fhall  he  extended  to  particular  Cs.fes  within  the  fame  Reafon  ;  and  that  Actions  of 
Trefpafs  therein  mentioned  fhall  comprehend  this  Adion,  becaufe  'tis  a  Trefpafs  on  the  Cafe  ;  and 
the  Saving  in  the  Provifo  is  of  the  Right  of  Infants  in  Adions  of  Trefpafs;  and  tho'  no  parti- 
cular Words  in  the  enading  Part  relate  to  this  Adion,  yet  the  Provifo  doth  reftrain  the  Severity 
of  that  Part  of  the  Ad,  and  reftores  the  Common  Law.  2  Mod.  71.  Crofter  verfus  Tom- 
linfon. 
Sid.  415.  21.  In  an  Adion  of  Debt,  the  Plaintiff  declared,  that  he  and  the  Defendant  fubmitted  them- 
1  !^ev'  filves  to  an  Award  of  fuch  Perfons,  and  that  if  the  Arbitrators  did  not  make  an  Award  within 
fuch  a  Time,  then  they  to  chufe  an  Umpire,  and  they  to  ftand  to  his  Umpirage,  fo  that  'tis 
made  under  his  Hand  and  Seal  before  fuch  a  Day  ;  then  he  avers,  that  the  Arbitrators  made  no 
Award,  but  that  they  chofe  an  Umpire,  and  that  he  made  an  Umpirage  under  his  Hand  and  Seal, 
by  which  he  awarded  the  Defendant  to  pay  the  Plaintiff  15/.  for  which  the  Adion  was  now 
brought :  The  Defendant  pleaded  the  Statute  of  Limitations  in  Bar ;  but  adjudged,  that  an  Um- 
pirage in  Writing  under  the  Hand  and  Seal  of  the  Umpire  is  a  Specialty,  and  the  Statute  only 
limits  all  AElions  of  Debt  grounded  upon  any  Lending  or  Contrail:,  without  Specialty,  and  At~iions 
of  Debt  for  Arrears  of  Rent  to  be  brought  within  fix  Tears ;  befides,  admitting  this  is  no  Spe- 
cialty, yet  this  Adion  of  Debt  is  not  barred  by  the  Statute,  becaufe  'tis  not  founded  upon  any 
Lending  or  Contrail  in  Fail ;  'tis  true,  all  Debts  are  grounded  either  upon  a  Contrad  in  Fad  or 
in  Law ;  but  the  Statute  never  intended  to  limit  all  Actions  of  Debt  grounded  upon  Contrads  ge- 
nerally (tho'  it  doth  not  diitinguifh  between  Contrails  in  Fail  and  in  Law)  but  upon  Contrails 
in  Fail  only,  becaufe  fuch  Contrads  often  happen  between  Men,  but  Contrads  in  Law  very  fel- 
dom  ;  for  this  fee  Sherwyn  and  Carters  Cafe,  for  which  Reafons  this  Adion  of  Debt  is  not  within 
the  Statute  of  Limitations.     2  Saund.  64.  Hodfden  verfus  Harridge. 

22.  Indebitatus  Affumpfit  and  Tafimul  computafj'et  brought  by  one  Merchant  againft  another  for 

5?/.   us.  7  d.    The   Defendant    pleaded  NonAjJumpfit   infra  f ex  Anno  s;    The  Plaintiff"  replied, 

that  the  Money  on  the  feveral  Promifes,  &c.  became  due  and  payable  upon  Trade  between  him 

and  the  Defendant  as  Merchants,  and  wholly  concerned  Merchandising;   and  upon  Demurrer  to 
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this  Replication,  it  was  argued  for  the  Defendant,  that  this  Cafe  is  not  excepted  out  of  the 
Statute;  'tis  true,  it  limits  all  Aftions  of  Account,  and  upon  the  Cafe,  to  be  brought  within  fix: 
Years;  but  'tis  other  than  fucb  Accounts  as  concern  the  Trade  of  Merchandize  between  Merchant 
and  Merchant,  and  their  Failor  or  Servants ;  and  the  Word  Accounts  there  muft  be  intended 
Accounts  current,  becaufe  Merchants  which  Trade  at  a  great  Diftance  from  one  another  in  fe- 
veral  Parts  of  the  World,  may  have  Accounts  current  many  Years,  and  not  meet  to  adjufc  them  ; 
but  when  an  Account  is  ftated,  as  this  is  for  55  /.  11  s.  7  d.  'tis  then  a  Duty,  and  an  Action  of 
Debt  will  lie  for  it  immediately  ;  and  it  was  adjudged  accordingly.  2  Sannd.  t  24.  Webber  verfus 
TivilL     2  Mod  J.I  1.  Harrington  verfus  Lee. 

23.  The  Hur.band  made  his  Wife  Executrix,  and  died;  afterwards  fhe  brought  an  Affumpfit 
againft  the  Defendant  for  Money  due  to  her  faid  Teftator  ;  the  Defendant  pleaded  the  Statute  of 
Limitation  ;  the  Executrix  replied,  that  her  Teftator  filed  an  Original  again!!:  the  Defendant  in 
plaaco  traufgreffioins,  &c.  fetting  forth  the  whole  Declaration  in  this  her  Replication,  and  that 
pendente  placito  prad'  her  Husband  died;  and  upon  a  Demurrer  to  this  Replication,  the  Question 
was,  Whether  this  Action  brought  by  the  Teftator  by  Original,  was  within  the  Equity  of  the 
fourth  Paragraph  of  the  Statute,  by  which  'tis  enacted,  that  if  the  Atlion  (hall  be  brought  by 
Original  (as  this  was)  and  the  Defendant  outlawed,  and  afterwaidsyW/  reverfe  it,  in  fucb  Cafe, 
the  Plaintiff,  his  Him  or  Executors,  may  bring  a  new  Atlion  within  a  Tear,  but  not  afterwards  j 
Now  this  being  an  Action  brought  by  the  Teftator  by  Original,  and  he  dying  pending  that  Ac- 
tion, but  before  the  Defendant  is  outlaw  :d  ;  it  was  adjudged,  that  the  Executrix  could  not  bring 
a  new  Action  within  the  Year  ;  'tis  true,  'tis  a  hard  Cafe,  but  there  was  no  Remedy  provided 
by  the  Statute.     1  Lut  261.  Gargrave  verfus  Evtry. 

24.  Cafe  againft  an  Executor  for  50  /.  had  and  received  by  his  Tefiator ;  the  Executor  pleaded 
the  Statute  of  Limitations  in  Bar,  &c.  the  Plaintiff  replied,  that  fhe  was  an  Infant  under  the  Age 
of  twenty-one  Years,  at  the  Time  when  the  Teftator  made  the  Promife,  and  that  within  iix 
Years  after  fhe  came  of  full  Age,  fhe  filed  an.  Original  againft  the  Executor,  &c.  who  rejoined, 
that  the  Statute  of  Limitations  doth  not  give  Liberty  to  an  Infant  to  bring  an  siclion  on  the  Cafe 
within  fix  Years  after  he  comes  of  Age  ;  and  upon  Demurrer  to  this  Rejoinder  the  Plaintiff  bad 
Judgment  upon  the  Authority  of  Violett  and  Chandler's  Cafe,  which  was  thus.  1  Lutw.  Rep. 
242.  Gery  verfus  Cooke. 

as;.  Cafe,  '&c.  by  Husband  and  Wife,  as  Executrix  of  Sir  John  Heron  ;  the  Defendant  pleaded 
the  Statute  of  limitations  ;  the  Plaintiff  replied,  that  the  Teftator  in  his  Life-Time  filed  an  Ori- 
ginal in  Trefpafs  againft  the  Defendant,  with  an  Intention  to  declare  againft  him  upon  his  Ap- 
pearance ;  that  this  Writ  was  delivered  to  the  Sheriff  of  ZV.  who  returned  mn  eft  inventus,  and 
thereupon  a  Capias  iffued  againft  the  Defendant,  and  that  pendente  phuito  the  Teftator  died,  fo 
that  the  Pleadings  were  difcontinued  ;  and  that  afterwards  the  Plaintiffs  proved  the  Will,  and 
then  they  declared  againft  the  Defendant,  and  aver,  that  the  Caufe  of  Action  did  accrue  within 
fix  Years  after  the  faid  Original  filed  ;  the  Defendant  rejoined,  that  the  Tefiator  died  long  before  :he 
Original  filed,  and  traverfed,  that  he  was  then  alive;  the  Plaintiffs  furrejoined,  and  fhew,  t'  t 
the  Defendant  was  eflopped  to  plead  that  the  Teftator  died  before  the  Original  filed,  becaufe  k 
was  againft  a  Record;  the  Defendant  demurred,  and  the  Plaintiff  joined  in  Demurrer,  but  no- 
thing farther  was  done.     1  Lutw.  Rep.  254.  Saffin  &  ux'  verfus    Sh.iftoe. 

16.  Cafe  by  an  Adminiftratrix  againft  an  Executor  for  Money  due  to  the  Inteftate  ;  the  De- 
fendant pleaded  the  Statute  of  Limitations ;  the  Plaintiff  replied,  that  the  Inteftate  in  his  Life- 
Time  filed  an  Original  in  Trefpafs,  &c.  againft  the  Teftator  within  fix  Years  after  the  Caufe  of 
Action  did  accrue,  and  that  he  did  not  appear,  but  foon  after  died,  whereupon  the  Inteftate  re- 
ce.:ter,  (viz,.)  on  fuch  a  Day,  filed  another  Original  againft  his  Executor,  the  now  Defendant, 
who  appeared,  and  the  Inteftate  declared  againft  him,  and  that  he  profecuted  the  faid  firft  Oripi- 
nal  againft  the  Teftator,  with  an  Intention  to  declare  againft  him,  if  he  had  appeared,  and  a- 
verred,  that  the  Caufe  of  Aftion  did  accrue  within  fix  Years  next  afrer  the  firft  Filing  the  faid 
firft  Original ;  and  upon  a  Demurrer  to  this  Replication,  it  was  objected,  that  it  was  ill,  becaufe 
it  did  not  appear,  that  the  Original  was  returned,  or  made  a  Record  in  Court  ;  for  the  Plain- 
tiff fhould  have  fet  forth,  that  the  Original  was  delivered  to  the  Sheriff  to  execute,  and  that  the 
Defendant  not  appearing,  the  Sheriff  had  returned,  that  the  Plaintiff  had  found  Pledges  to  profe- 
cute  the  Writ,  (viz,.  John  Doe  and  Richard  Roe)  and  that  the  Defendant  nihil  habitit  in  Balliva 
fun,  by  which  he  might  be  attached  ;  all  which  was  omitted  in  this  Replication,  and  there  being 
no  Appearances  or  Continuances  alledged,  the  Plaintiff  ought  not  to  have  Judgment  ;  but  it  was 
ctherwife  adjudged,  for  the  filing  an  Original  had  put  the  Cafe  out  of  the  Statute,  and  that  it 
was  not  necelTary  for  the  Plaintiff  to  aver,  that  the  Writ  was  returned,  for  it  fhall  be  fo  intended, 
unlefs  the  contrary  appear  on  the  other  Side.  1  Lutw.  Rep.  256.  Kinfey  verfus  Hey  ward;  this 
judgment  was  afterwards  reverfed  upon  a  Writ  of  Error,  and  the  Reveifal  was  afterwards  af- 
firmed in  Parliament. 

27.  Cafe,  &c.  by  Husband  and  Wife,  upon  fevera!  Promifcs  made  to  the  Wife  dim  fola;  the 
Defendant  pleaded  the  Statute  of  Limitations,  the  Plaintiffs  replied,  that  7  Januani  4  Wilhelmi, 
they  filed  an  Original  in  Trefpafs,  &c,  quare  claujum  fregit,  againft  the  Defendant,  directed  to 
the  Sheriff  of  Suffolk,  with  an  Intent  to  declare  againft  him  upon  his  Appearance  in  an  Action 
of  Trefpafs  on  the  Cafe,  and  that  Procefs  of  Capias  was  continued  againft  him  till  he  appeared, 
and  farther,  that  the  Defendant  Afiwnpjk  infra  fex  Annas,  (7c.  and  upon  Demurrer  to  this  Re- 
plication 
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plication,  the  Plaintiff  had  Judgment,  but  it  was  reverfed,  for  the  R«ifon  in  the  Cafe  la  ft  men- 
tioned, (viz,.)  becaufe  it  did  not  appear,  that  the  Capias  was  returned,  and  made  a  Record  of 
the  Court.     Erereton  &  Ux'  verfus  Moyje.     i  Lutw.  279. 

28.  Trefpafs,  &c.  for  an  Ailault  at  Fort  St.  George  in  the  Indies,  (viz.)  apt  A  London,  in  the 
Pa  rift)  of  St.  Mary  le  Bow,  and  for  detaining  him  in  Prifon,  and  taking  from  him  3000  Pegadoes, 
&c.  'The  Defendant  as  to  all,  befides  the  Taking  the  Money,  pleaded  the  Statute  of  Limitations, 
(viz,.)  that  the  Caufe  of  Aftion  did  not  arife  wit  bra  four  Tears;  and  as  to  the  Taking  the 
Money,  that  it  did  not  arife  within  fix  Tears  :  the  Plaintiff  replied  as  to  the  Trefpafs,  that  he 
was  beyond  Sea,  and  as  to  the  Taking  the  Money,  that  the  Caufe  of  Aftion  did  arife  within 
fix  Years ;  and  upon  Demurrer,  the  Opinion  of  the  Court  was  againft  the  Defendant,  becaufe 
the  Statute  of  Limitation  cannot,  even  in  Equity,  be  extended   to  Cafes  where  the   Defendants 

*  Hardr.  are  beyond  Sea,  becaufe  'tis  exprefly  enacted,  that  if  the  *  Plaintiff  is  beyond  Sea  when  the 
502. Buk-  Caufe  of  Aftion  doth  accrue,  he  fhall  have  Liberty  at  his  Return  to  bring  it  ;  but  if  the  Defen- 
lyi/.Mor-  (fnm  -s  i,eyoiUi   gea^  an(j  t^g   p]3intlft'  here,  then  he  muft  file  an   Original  againft  the  Defendant, 

and  continue  it  till  he  returns.     2  Lutw.   Rep.  946.  Davis  verfus  Tale.     1  Lev.   143.  Beven  verfus 

Clapham,  S.  P.     Sid.  228.5.  C.  pi.  2  3 .  S.  C. 

29.  Formedou  in  Remainder,  brought  by  J.  W.  for  one  MefXuage,  twenty  Acres  of  Land,  &c. 
in  which  the  Demandant  fet  forth,  that  C.  (V.  was  feifed  in  Fee  of  the  PremhTes,  and  fettled  the 
fame  upon  Truftets  and  their  Heirs,  to  the  Ufe  of  himfelf  for  Life,  and  after  his  Death  to  the 
Ufe  of  his  Son  C.  W.  and  the  Heirs  of  his  Body,  and  for  Default  of  fuch  IfTue  to  J.  W.  and  his 
Heirs  ;  that  C.  IV.  the  Father  and  Son  are  both  dead,  and  that  the  Demandant  is  Son  and  Heir 
of  C.  IV.  the  Son,  to  whom  remanfit  jus,  &c*  The  Tenant  pleaded  the  Statute  of  Limitations, 
(viz..)  that  C.  IV.  the  Son,  did  not  profecute  his  Writ  within  twenty  Tears  after  the  Caufe  of 
Action  did  accrue,  &  hoc  par  at  eft  verificare,  &c.  z  Lutw.  Rep.  962.  Wright  verfus  Byard. 
2  Lutw.  Rep.  1199.  Eyloe  verfus  Cook,  S.  P. 

1  Mod.  30.  Affumpfit,  &c.  upon    a  Promife  made   feven    Years   fince,   to   pay  Money  within    three 

7',  89,      Weeks ;  the  Defendant  pleaded  Non  Affumpfit  infra fex  Annas  ante  exhibitionem  Billa;  adjudged 

this  was  wrong,  it  fhould  be  caufi  atfionis  non  accrevit  infra  fex  Annas.     1   Vent.  191.Puek.le 

verfus  Moor. 

Sid.  66.         31.  Affumpfit,  &c.  in  which  the  Plaintiff  declared,  that  in  Confideration  he  would  deliver  to 

the  Defendant  fuch    a  Deed,  hepromifed  to  redeliver  it  upon  Re  que  ft ;  and  alio,  in  Confideration, 

that   the  Plaintiff  had  delivered   to  the  Defendant  another  Deed  on   Requeft,  he  promifed  to  pay 

him  40  /.  and   alledged,  that  he  had  delivered  the   firft  Deed,  and  that    tho'   on  fuch  a  Day  he 

required  the  Defendant    to  redeliver  it,    he    did  not,  &e.  the  Defendant  pleaded   the  Statute  of 

Limitations,  that  he    did  not   promife  within    fix  Years  before  the  Aftion,  &c.  and  upon  De- 

*W.  Ton    murrer  to  tn's  Plea  the  Plaintiff  had  Judgment,  becaufe  the  Caufe  of  Aftion  did  not  arife  on  the 

i94.Shut-  Promife,  but  on   the   Requeft  and  Refufal   afterwards,  and  the  *  Requeft  was  within  fix  Years  ; 

fbrd^.Pe-  then    it   was  objefted,  that  the   40/.  was  to  be  paid   without  any  Requeft,  and   therefore  as  to 

row.  tnat  tne  r.]ea  js  goocj  .  hut  adjudged,  that  where  the  Statute  is  pleaded  to    two  Things,  where 

f*~    'tis  pleadable  only  to  one,  if  'tis  i.l  for  that  one  Thine,  'tis  ill  for  the   Whole.     1  Lev.  48.  Webb 
130, 5.  C.         /     .-  '  °  n 

veifus  Martin. 

Raym.  32.  Affumpfit,  &c.  in  which  the  Plaintiff  declared  upon  a  Promife  made  1  May   3  Car.  1.  the 

85.  Defendant  pleaded,  that  the  Writ  was  firft  brought  4  Feb.  14  Car.  2.  and  that  he  did  not    pro- 

mife within  fix  Years  before  the  faid  4?/?  of  Feb.  the  Plaintiff  replied,  that  the  Defendant  did  pro- 
mife within  fix  Years  before  the  faid  q.ib  of  Feb.  and  there  was  a  Verdift  for  the  Plaintiff,  and 
he  had  Judgment ;  for  trio'  the  Caufe  of  Aftion  did  arife  twenty  Years  before  'tis  brought,  yet  the 
Plaintiff  flia.'l  recover,  if  the  Defendant  doth  not  plead  the  Statute  of  Limitations.  1  Lev.  110. 
Lee  verfus  Rogers. 

33.  Affumpfit  againft  the  Defendant  for  a  Debt  due  by  Contraft  to  a  Bankrupt,  and  the  Ac- 
tion was  brought  by  an  Affignee  of  the  Commiflioners ;  the  Defendant  pleaded  the  Statute  of  Li- 
mitations, and  upon  a  Demurrer  to  the  Plea  it  was  held,  that  the  Statute  is  no  good  Plea  in  this 
Cafe,  becaufe  the  Debt  was  afligned  by  Virtue  of  an  Aft  of  Parliament.  2  Lev.  \66.  Copley 
verfus  Docminique. 

34.  In  Replevin,  the  Defendant  avowed  upon  a  Tenure  by  Fealty,  Rent  and  Suit  of  Court  ; 
the  flaintiff  in  his  Replication  confeffed  the  Tenure,  but  pleaded,  that  the  Avowant,  nor  none 
of  his  Ancefiors,  were  feifed  of  the  faid  Services,  or  any  of  them,  within  fifty  Tears  laft  paft ; 
and  upon  a  Demurrer  to  this  Replication  the  Defendant  had  Judgment  ;  for  fuch  cafual  Services 
which  may  not  happen  within  fifty  Years,  are  not  within  the  Statute  of  H.  8.  of  Limitations. 
3  Lev.  221.  Bennet  verfus  King. 

35.  AQumpfit  by  an  Attorney,  for  his  Fees,  &c  for  Money  laid  out,  and  for  Labour,  &c.  the 
Defendant  pleaded  the  Statute  of  Limitations ;  and  upon  Demurrer  to  the  Plea,  it  was  adjudged  ill, 
for  the  Statute  is  not  pleadable  where  the  Aftion  is  for  Fees,  becaufe  they  depend  on  a  Record. 
3  Lev.  36 7.  Olliver  veifus  Thomas. 

36.  Upon  a  Rehearing  before  the  Lord  Keeper  Bridgman,  affifted  with  Juftice  Vaughan  and 
others,  concerning  the  Redemption  of  a  Mortgage,  which  had  been  made  above  forty  Yearsj 
it  was  decreed,  that  no  Relief  fhould  be  after  twenty  Years,  becaufe  the  Statute  21  *Jac.  cap. 
16.  did  adjudge  it  reafonable  to  limit  the  Time  of  Entry  to  that  Number  of  Years,  and  that  the 
Rules  in  Equity  ought  to  be  conformable,  (as  near  as  may  be)  to  the  Rules  and  Reafon   of  the 
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Law;  'tis  true  in  forne  particular  Cafes,  as  of  Infants  and   Feme  Coverts,  they  may  be  relieved 
beyond  that  Time.     2  Vent.  340.  White  verfus  F,wer. 

37.  Ajfumpfit  againft  four  Defendants,  who  pleaded  Non  Ajfump.  infra  fex  Amos  ;  the  Tury 
found,  that  one  of  them  did  promtje  within  fix  Tears,  but  that  the  other  three  did  not  •  the 
Judgment  was  arretted  as  to  that  one  Defendant,  becaufe  all  the  Defendants  being  fued  upon  an 
entire  Contract,  they  mutt  all  be  found  to  promife,  otherwife  the  Iffue  is  found  againft  the 
Plaintiff:  'Trs  true,  Ions  in  their  Nature  are  different,  and  therefore  one  Defendant  may  be  found 
guilty,  and  the  other  acquitted  ;  but  Contracts  are  entire:  Ventris  Juft.  of  a  contrary  Opinion  • 
'tis  true,  if  thefe  four  Defendants  had  pleaded  Non  Affump.  and  one  of  them  had  been  found 
to  promife,  and  not  the  rett,  the  Plaintift  would  have  failed  in  his  Aftion  j  but  here  'tis  Non 
AJJutnp.  infra  fex  Annas,  from  which  it  may  be  inferred,  that  all  of  them  promifed  at  firfl 
and  the  Jury  have  found,  that  one  of  them  renewed  the  Promife  within  fix  Years,  but  the  others 
did  not.     2  Vent.  151.  Bland  verfus  Hafleng    &  al\ 

38.  Afumpfu, &c  the  Defendant  pleaded  the  Statute  of  Limitations ;  the  Plaintiff  replied 
that  before  the  fix  Years  were  expired,  he  brought  an  Original  in  Trefpafs  againft  the  Defen- 
dant, ea  inrentione  to  declare  againft  him  in  Affumpfit  fecundum  confuetudinem  Curia  de  tempore 
cujus,  &c.  the  Defendant  rejoined  Null  tiel  Record  ;  the  Plaintiff  furrejoined,  and  produced  an 
Original  filed  within  the  fix  Years,  againft  the  Defendant  and  two  others,  which  was  de  placito 
tranfgr.  &  infult.  in  London  ;  and  upon  Demurrer  it  was  infilled  for  the  Defendant,  that  this  Re- 
cord did  not  warrant  the  Plea,  for  it  fhould  have  been  a  claufum  jregit,  and  not  Trefpafs  and 
Affault  ■  befides,  the  Plea  was  of  an  Original  againft  the  Plaintiff,  and  the  Surrejoinder  was  of  an 
Original  againft  him  and  two  more  ;  the  Prothonotaries  informed  the  Court,  that  the  Practice  was 
to  file  an  Original  in  Trefpafs  and  Affault  in  London,  and  a  Claufum  fregit  in  other  Counties ; 
and  that  the  Replication  being  of  an  Original  in  Trefpafs  generally,  it  may  be  app'ied  to  this,  and 
'tis  not  material,  tho  two  others  are  joined.     Dubitatur.     2  Vent.  193.  Norwood  verfus  Woodley. 

39.  Indebitatus  Affumpfit,  the  Defendant  pleaded  the  Statute  of  Limitations;  the  Plaintiff  re- 
plied, that  before  the  fix  Years  expired,  he  filed  an  Original  in  Trefpafs  Qjiare  claufum  fregit 
againft  the  Defendant,  ea  intentione  that  he  might  be  arretted,  and  that  the  Plaintiff  might  de- 
clare againft  him,  &c,  and  upon  a  Demurrer  to  this  Replication,  it  was  agreed,  that  the  Pra&ice 
was  to  declare  in  any  Aftion  upon  a  Claufum  fregit  in  C.  3.  as  it  was  upon  a  Latitat  in  the  King's 
Bench;  but  then  the  Plaintift  ought  to  have  fet  it  forth  in  his  Replication,  (viz..)  that  he  had  ta- 
ken out  an  Original  Quare  claufum  fregit,  ea  intentione  to  declare  againft  the  Defendant  in  an 
AlfumpifiJ-cundum  confuetudinem  Curia  de  tempore  quo,  &c.  all  which  was  omitted,  and  it  was 
only,  ea  intentione  that  the  Defendant  might  be  arretted,  and  that  the  Plaintiff  might  declare  a- 
gainft  him ;  but  there  being  many  Precedents  where  there  was  no  fuch  Claufe,  it  was  held  well 
enough.     2  Vent.  259.  Every  verfus  Carter. 

40.  The  Wife  lent  an  Hundred  Pounds,  and  the  Borrower  gave  a  Note,  that  he  would  pay 
and  dlfpofe  it  as  flie  fhould  dirett  ;  an  Action  at  Law  being  barred  for  this  Money  by  the  Sta- 
tute of  Limitations,  the  Husband  exhibited  his  Bill  againft  the  Borrower  for  Relief,  and  the 
Statute  of  Limitations  was  infifted  on  in  his  Behalf;  but  becaufe  the  Court  took  this  Money  to 
be  only  a  Depofitum  or  a  Truft  in  the  Borrower,  for  the  Wife,  thereupon  they  decreed  the 
Money  to  the  Husband.     2  Vent.  345.  Lord  Hollis's  Cafe. 

41.  In  Debt  upon  an  Efcape,  wherein  the  Plaintiff  declared,  that  one  Fabian  Hill  was  taken  ... 

in  Execution  upon  a  Teftatum  fieri  facias,  and  efcaped  •  the  Defendant  pleaded  the  Statute  of  L  ?°^' 
Limitations  in  Bar  to  the  Action  ;  and  upon  Demurrer  to  the  Plea,  it  was  infilled  for  the  Plaintiff,  ev'I5»' 
that  this  Plea  was  ill,  becaufe  Debt  for  an  Efcape  was  not  within  this  Statute;  for  'tis  not  founded 
upon  any  Lending  or  Contract  without  Specialty  •  and  thefe  are  the  Debts  which  are  mentioned 
in  the  Statute,  and  not  Debts  generally  ;  befides  an  A&ion  of  Debt  for  an  Efcape  is  founded  on  a 
Specialty,  (viz,.)  upon  the  Statute  1  R.  2.  cap.  12.  which  gives  the  Creditor  an  Action  of  Debt 
againft  the  Warden  of  the  Fleet  for  an  Efcape,  which  by  an  equitable  Conftruftion  is  extended 
to  other  Gaolers  and  Sheriffs  ;  for  before  that  Statute  no  Action  of  Debt  did  lie  at  Common  Law, 
for  an  Efcape  out  of  Execution,  the  Remedy  was  only  by  an  Adion  on  the  Cafe.  2  Inft.  383.  and 
tho'  the  Words  of  the  Statute  of  Limitations  are  general  as  to  Aftions  of  Debt  for  Arrears  of 
Rent,  yet  it  has  been  adjudged,  that  an  Aftion  of  Debt  for  Aneais  of  Rent  referved  upon  a 
Leaf,  is  not  within  the  Statute,  nor  an  Action  of  Debt  for  not  letting  out  Tithes,  becaufe  'tis 
founded  on  a  Specialty,  (viz,.)  on  the  Statute  2  Ed.  6.  Judgment  for  the  Plaintift.  1  Saund.  37. 
Jones  verfus  Pope.     See  Freeman   verfus  Stacy,   and  Talory  verfus  Jackfon.  Cro.Car.  513, 

42.  In  Affault,  Battery  and  Falfe  Imprifonment  from  10  Aug.  24  Car.  2.  ufque  exhibitionent 
BUla,  which  was  thirteen  Years  ;  the  Defendant  pleaded  Not  guilty  infra  fex  Amos  5  the  I  Iain- 
tiff  replied,  that  the  Writ  was  fued  out  2  Oclob.  1  Jac.  2.  and  that  the  Defendant  was  guilty  with- 
in fix  Years  next  before  the  Writ  brought,  upon  which  they  were  at  I  flue,  and  the  Plaintift' had 
a  Verdid: ;  it  was  objected  in  Arreft  of  Judgment,  that  this  being  a  continued  Imprifonment, 
therefore  fo  much  as  was  before  the  Writ  brought,  is  barred  by  the  Statute  :  Sed  per  Curiam,  the 
Verdict  is  good,  for  the  Jury  have  rejected  the  Beginning  of  the  Trefpafs,  and  have  given 
Damages  for  that  only  which  was  done  within  fix  Years  before  the  Action  brought ;  and  this 
may  be  done,  becaufe  'tis  laid  if  que  exhibit  ionem  Billa.     3  Mod.  no.  Aldridge  verfus  Duke. 
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42.  Cafe,  &c.  upon  a  Bill  of  Exchange  drawn  14  Years  fince  ;  the  Defendant  pleaded  the 
Statute  of  Limitations,  by  which  AElions  of  Account  which  concern  the  'trade  of  Merchandize, 
between  Merchant  and  Merchant,  their  FaEl  rs  and  Servants,  are  excepted  ;  the  Plaintiff  replied, 
that  the  Biil  was  a  negotiating  Bill,  and  that  it  was  upon  an  Account  between  Merchants  ;  and 
upon  Demurrer  the  Defendant  had  Judgment,  becaufe  the  Statute  excepts  only  Accounts  which 
are  current,  and  not  thofe  which  are  ftatcd  ;  as  upon  a  Bill  of  Exchange,  or  again!!  the  Drawer 
of  fuch  Bill  for  Va'ue  received.  4  Mod.  105.  Chievley  verfus  Bond. 
Mod.  Ca.  44-  The  Plaintiff,  as  Executor,  declared  upon  a  Promife  made  to  his  Teftator  ;  the  Defendant 
309.  pleaded  the  Statute,  and  at  the  Trial  it  appeared,  that  there  was  a  new  Promife  made  within  fix 

Years  to  the  Executor   himjelf;  adjudged,    this  Promife  could  not  be  given  in  Evidence,  to  main- 
tain this  Declaration,  but  that  the  Plaintiff  ought  to  have  declared  upon  a  Promife  made  to  him- 
felf.     1  Salk.  28.  Dean  verfus  Crane. 
5  Mod.  45.  Indebitatus  AJJumpfit,  the  Defendant  pleaded  Non  Affumpfit  infra  fex   Annos,  and  at  the 

425-  Trial  the  Evidence  was,  that  it  was  above  fix   Years  fince  the  Goods  were  fold,  and    that  the 

Defendant  being  required  to  pay  for  them,  denied  that  he  bought  them,  but  faid,  prove  it,  and 
I  will  pay  you  ;  adjudged,  tha^  by  this  Promife,  tho'  it  was  conditional,  the  Defendant  had 
waived  the  Benefit  of  the  Statute,  and  had  brought  his  Cafe  within  it,  as  much  as  if  he  had 
exprelly  promifed  to  pay  the  Money.     1  Salk.  29.  Htyling  verfus  Huskins. 

46".  In  Ejectment,  if  T  P.  hath  been  in  i'offeffion  twenty  Years,  without  Interruption,  and  af- 
terwards R.  IV.  gets  into  PoffefHon,  T.  P.  may  bring  an  Ejectment,  becaufe  twenty  Years  PofTef- 
flon  is  a  good  Title  in  him  to  maintain  an  Ejectment,  as  if  he  had  at  that  Time  been  actually 
poffelTed  ;  becaufe  a  Pofieffion  for  fo  long  a  Time,  is  like  a  Defcent,  which  takes  away  Entry, 
and  gives  a  Right  to  the  Perfon  difpoiTelfed.     2  Salk.  421.  Stokes  verfus  Berry. 

47.  The  Tefhator  being  feifed  in  Fee,  and  having  Ifiue  two  Daughters,  devifed  his  Land 
to  bis  Grandfon  by  his  eldeft  Daughter,  fhe  being  then  dead;  afterwards  the  Grandfon 
died  without  Iffue,  and  his  Heir  on  the  Part  of  the  Father,  and  the  Heir  of  the  other  Sifter 
and  Coparcener,  took  the  Profits  by  Moieties  for  twenty  Years  together  ;  then  the  Heir  of  the 
Grandfon  brought  an  Ejectment  againft  the  Heir  of  the  other  Coparcener ;  and  upon  a  fpecial 
Verdict  found,  it  was  objected,  that  the  Devife  was  void  as  to  one  Moiety  ;  but  that  being  o- 
ver-ruled,  it  was  then  infilled,  that  the  Bringing  the  Ejectment  for  the  Moiety,  admitted  the 
Plaintiff  to  be  out  of  Poffeflion  for  more  than  twenty  Years,  and  then  he  is  barred  by  the  Sta- 
ture of  Limitations  ;  but  adjudged,  that  there  mutt  be  an  actual  Diffeifin,  and  noc  a  Diffeifin  by 
Perception  of  Profits  for  twenty  Years,  for  otherwife  the  Statute  will  be  no  Bar.  2  Salk.  423. 
Reading  verfus  Royjlon. 

48.  In  a  Trial  at  Bar  in  Ejectment,  it  was  refolved,  that  a  Claim  or  Entry  to  bar  the  Statute  of 
Limitations,  muft  be  upon  Land,  unlets  there  be  fome  fpecial  Reafon  to  the  contrary.  1  Salk.  285. 
In  Ford  and  Gray's   Caie. 

40.  Libel  in  the  Admiralty  for  Mariners  Wages;  the  Defendant  pleaded  aSiio  non  accrevit  in- 
fra fex  annos  ante  tanpus  mentionat'  in  libello  ;  and  this  Plea  was  over-ruled  there,  and  there- 
upon the  Defendant  moved  for  a  Prohibition  ;  it  was  infifted  againft  the  Prohibition,  that  the 
Statute  extended  only  to  the  Courts  at  Common  Law,  and  that  it  was  not  pleadable  to  a  Suit  in 
the  Spiritual  Court  pro  vioU-nta  injeEliane  manuum  fuper  Cleruum  ;  which  is  very  true,  becaufe 
that  Suit  is  not  for  Damages,  but  pro  reformation  mvrurn  ;  the  better  Opinion  was,  That  a  Prohi- 
bition fliould  be  granted,  and  that  it  was  ftrange  the  Statute  fhould  be  a  Defence  in  one  Court, 
and  not  in  another;  'tis  pleadable  to  a  Suit  in  Chancery,  and  the.efnre  it  doth  not  extend  only 
to  Suits  at  Common  Law;  'tis  true,  'tis  no  Plea  to  an  Indi&ment  for  Trefpafs,  but  'tis  good  to 
an  Action  of  Trefpafs.     2  Salk.  424.  Hide  verfus  Partridge. 

50.  Libel  in  the  Admiralty  for  Mariners  Wag:s  ;  the  Defendant  pleaded  the  Statute  of  Limita- 
tions, (viz,.)  that  the  Suit  was  fix  Tears  after  the  Caufe  of  Ailion  accrewed,  and  now  he  fuggefied 
for  a  Prohibition,  that  the  Court  of  Admiralty  had  rejected  that  Plea  ;  but  the  Prohibition  was  de- 

*4  8c  5  nied  ;  'tis  true,  the  Statute  of  Limitations  is  a  good  Bar  to  a  Suit  for  *  Seamens  Wages,  if 'tis 
Anna:  c.  well  pleaded  ;  but  in  this  Cafe  it  was  ill  pleaded  ,  for  it  was,  that  the  Suit  was  profecuted  fix 
16.  Par.  Tears  after  the  Caufe  of  Action  accrued:  Now  the  Time  of  profecuting  the  Action  is  not 
i8,  material,    and  therefore  the   Defendant   ought  to   have  pleaded  directly,  that  no  Suit  had  been 

within  fix  Tears  after  the  Caufe  or   Action  accrued.     Mod.  Cafes  26.  Ewer  verfus  Jones. 

51.  Indebitatus  AJfumpfit,  &c.  the  Defendant  pleaded  the  Statute,  &c.  the  Plaintiff  replied, 
that  he  fued  out  a  Bill  of  Middle  fex  againft  the  Defendant,  Tefte  die  Luna  prox'  pofi  tres  fepti- 
manas,  &c.  and  returnable  on  the  fame  Day,  and  that  the  Sheriff  returned  Non  eft  inventus, 
and  continued  down  by  Vicecomes  non  mifit  breve,  &  pracept'  f'uit  ficut  alias  ;  and  upon  Demurrer 
to  this  Replication,  it  was  adjudged  ill,  becaufe  there  cannot  be  a  Bill  of  Middlefex  returnable  on 
the  fame  Day   on  which  'tis  Tefte.     2  Salk.  421.   Green  verfus  Rivett.     Farr.  12.  S.  C. 

52.  T  P.  received  Money  due  to  the  Intettate,  and  afterwards  Adminiftration  was  granted  to 
R.  W.  and  within  fix  Years  after  the  Adminiftration,  brought  an  Action  againft  T.  P.  for  the  Money, 
as  had  and  received  by  him  to  the  life  of  the  Adminiftrator ;  the  Defendant  T.  P.  pleaded  the 
Statute  of  Limitations ;  thj  Plaintiff  replied  this  Special  Matter,  that  within  fix  Years  after  the 
Adminiftration  granted,  he  brought  the  Action,  &c.  and  upon  Demurrer  to  the  Replication,  it 
was  adjudged,  that  the  Caufe  of  Action  did  arife  immediately  upon  the  Adminiftration  granted, 
and  not  upon  the  Receipt  of  the  Money  by  T.  P.  the  Defendant;  but  that  he  could  not  receive 
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it  to  the  Defendant's  Ufe  as  Adminifirator,  becaiife  at  that  Time  he  had  not  the  Adminiftration 
granted  to  him.     9  Salk.  421.  Cary  verfus  Stephen/on. 

53.  Affumpfit,  &c.  in  which  the  Plaintiff  declared,  that  in  Confideration  he,  at  the  Defendant's 
Requeft,  would  receive  T.  P.  and  R.  W.  into  his  Houfe,  as  Hofpites,  and  find  them  Diet,  &c. 
he  promifed  to  pay ;  the  Defendant  pleaded  Non  AJfumpfu  infra  fex  Annos,  &c.  and  upon  De- 
murrer this  was  adjudged  an  ill  Plea  ;  for  where  the  Confideration  is  executory,  the  Defendant 
cannot  plead  Non  Affumpfit  infra  fex  Annos;  for  in  fuch  Cafe  'tis  not  material  when  the  Promife 
was  made,  but  when  the  Caufe  of  Action  did  a  rife,  for  the  Dieting  may  be  long  after  the  Pro- 
mife, therefore  in  this  Cafe  the  Defendant  ought  to  have  pleaded/that  caufa  AFlionis  non  accre- 
dit infra  fex  Annos  ;  and  tho'  it  appear  by  the  Declaration,  that  it  did  not  arife  within  that 
Time,  yet  the  Defendant  fhall  not  take  Advantage  of  it  without  Pleading  it,  becaufe  by  that 
Means  he  would  take  away  the  Advantage  that  the  Plaintiff  might  have  in  his  Replication,  in 
fhewing  that  there  was  an  original  filed.     2  Salk.  422    Gould  verfus  John/on. 

54.  Cafe,  &c.  the  Defendant  pleaded  the  Statute  of  Limitations;  the  Plaintiff  replied,  that  the  a  Mod. 
Defendant  was  beyond  Sea  ;    and  upon  Demurrer  to  this  Replication  it  was  adjudged  ill,  becaufe  311. 
the  Plaintiff  might  either  file  an  Original  or  have  outlawed  the  Defendant.     2  Salk.  420.  Hall  ver- 
fus iVybome. 

55.  Cafe,  &c.  The  Defendant  pleaded  the  Statute  of  Limitations ;  the  Plaintiff  replied,  that 
he  fued  out  an  Attachment  againfi  the  Defendant,  returnable  in  Michaelmas-Term  34  Car.  1. 
and  thereupon  taliter  procejfum  fuit,  that  the  Defendant  appeared  in  Michaelmas-Term,  2  Jac.  2. 
ejrc.  and  upon  a  Demurrer  to  this  Replication  it  was  adjudged  ill,  becaufe  the  Plaintiff  had  not 
fet  forth  any  Continuances  to  the  Time  of  Appearance  ;  for  tho'  a  Taliter  procejfum  fuit  may  be 
fufficient  for  Matters  after  a  Declaration,  'tis  not  fo  for  Matter  before  it.  2  Salk.  420.  Budd  ver- 
fus Berkenbead.  Mod.  Ca- 

56.  In  Trefpafs  for  Affault,  &c.  The  Defendant  pleaded  the  Statute,  &c.  (viz,.)  Non  ail'  in-  fes  24°- 
fra  fex  Annos,  when  it  fhould  be  infra  quatuor  Annos ;  and  upon  Demurrer  to  this  Plea  it  was 
adjudged  ill,  becaufe  there  is  no  fuch  Plea  at  Common  Law  nor  on  the  Statute,  for  that  is  not 
purfued  j  befides,  the  Plaintiff  could  not  take  IfTue  upon  it,  for  if  he  had  replied,  that  the  Defen- 
dant was  guilty  infra  fex  Annos,  this  had  been  an  immaterial  IfTue,  becaufe  the  Jury  might  have 
found  him  Not  guilty  infra  quatuor  Annos,  but  guilty  infra  fex  Annos.  2  Salk.  423.  Blachnore 
verfus  Tidderley. 

57.  In  Trefpafs  for  imprifoning  him  and  detaining  him  there,  from  ^iCar.  2.  till  the  3d  of  April 
1  Jac.  2.  The  Defendant  pleaded  as  to  ail  till  34  Car.  2.  on  fuch  a  Day  Non  cuf  infra  quatuor 
Annos,  and  as  to  the  reft,  that  a  Plaint  was  levied,  and  a  Capias  iffued  againft  the  Plaintiff,  &c. 
and  upon  Demurrer  to  this  Plea  it  was  adjudged,  that  tho'  the  Plaintiff  had  declared  for  one  con- 
tinued Imprifonment,  from  32  Car.  2.  to  2  Jac.  2.  yet  the  Defendant  may  divide  the  Time,  and 
plead  the  Statute  as  to  Part  of  it,  and  as  to  that,  Judgment  fhall  be  given  againft  the  Plaintiff,  for 
he  might  have  replied  and  fhewed  the  continuing  Imprifonment,  which  he  had  now  waived  by 
his  Demurrer.     2  Salk.  420.  Coventry  verfus  Apfley. 

58.  Debt  in  an  inferior  Court,  and  after  fome  Proceedings  there,  the  fix  Years  expired;  then 
the  Defendant  removed  the  Caufe  by  Habeas  Corpus  cum  caufa,  &c.  into  B.  R.  and  there  the 
Plaintiff  declared  de  novo ;  and  the  Defendant  pleaded,  that  caufa  aBionis  non  accrevit  infra  fex 
Annos ;  and  upon  Demurrer  this  was  held  a  good  Plea,  but  the  Plaintiff  might  have  replied  and  fet 
forth  the  Suit  below,  and  averred  that  to  be  within  fix  Years,  not  that  it  was  a  Continuance  of 
the  Suit  below,  but  that  it  fhould  not  be  in  the  Power  of  the  Defendant  to  defeat  the  Plaintiff 
without  any  Default  in  him  ;  as  where  an  Action  is  brought  within  fix  Years,  and  the  Plaintiff  dies 
before  Judgment,  and  then  the  fix  Years  expire,  his  Executor  fhall  not  be  prevented  by  the  Sta- 
tute.    2  Salk.  424.  Matthews  verfus  Phillips. 

(B) 

m%*X  fljall  be  a  '/Limitation  of  an  c£Satc,  ano  fjoto  it  Differs  from  a 

Condition. 

I.  A  Condition  either  creates,  enlarges  or  determines  an  Eftate,  in  all  which  Cafes  it  depends 
XjL  upon  an  incertain  Event ;  but  a  Limitation  in  the  legal  Signification  of  the  Word,  im- 
ports how  long  the  Eftate  fhall  continue,  or  is  rather  a  Qualification  of  the  precedent  Eftate,  and 
the  moft  apt  and  proper  Words  to  make  a  Limitation  are,  As  long  as,  Whilfl,  If,  whilfl  that, 
until,  and  the  like,  but  it  may  be  made  by  other  Words,  as  will  appear  in  the  following  Cafes. 

2.  The  Father  devifed  his  Lands  to  his  eldeft  Son  in  Tail,  Remainder  to  his  youngeft  Son  in 
Tail,  Remainder  to  the  Heirs  of  the  Body  of  the  Teftator,  he  having  at  that  Time  iflue  a 
Daughter  befides  his  Sons,  Remainder  over  in  Fee ;  and,  If  either  of  thofe  on  whom  he  had  en- 
tailed his  Lands  fiould  ?nolefi  the  other  for  the  fame,  or  mortgage,  fell,  or  otherwife  incumber  it, 
that  from  thenceforth  fuch  Perfon  pall  be  excluded,  and  the  Entail  made  to  him  jhall  be  of  no 
Fot\e,  but  that  it  fhall  defcend  and  come  to  the  next  in  Tail,  as  if  fuch  diforderly  Perfon  had  not 
been  mentioned  in  the  Will :  The  Father  died,  the  eldeft  Son  levied  a  Fine  of  the  Lands,  and  he 
and  his  Brother  joined  in  fuffering  a  Recovery;  and  thereupon  their  Sifter  entered  for  a  Forfei- 
ture, and  adjudged,  that  her  Entry  was  lawful,  becaufe  the  Word  If  in  the  Beginning  of  that 
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Claufe  did  not  make  a  Condition  but  a  Limitation  of  the  Eftate-tail ;  for  if  it  had  been  a  Condi- 
tion, then  the  eldeft  might  have  entered  upon  a  Breach  of  it,  and  fo  might  have  defeated  all  the 
Remainders,  which  could  never  be  intended  by  the  Teftator,  it  being  exprefly  contrary  to  his 
Will ;  but  'tis  a  Limitation  of  their  Eltates,  which  determines  the  fame  refpeftively,  and  cafrs 
the  Freehold  upon  the  next  in  Remainder,  without  Entry.  Plow.  Com.  2.  Part  1.  Newis  verfus 
lark.  Moor  543.5.  C.  by  the  Name  of  Sbarrtngton  verfus  Minors.  Poftea  Remainder.  (F)  1.  S.C. 
Antea  Conditions.  (D)  8.  S.  C. 
a  Cro.  5.  ir.  In  Wills  there  mutt  be  a  Devife  over  to  make  a  Limitation,  except  'tis  to  the  Heir  at 

59*-  law,  paying  a  Sum  of  Money,  and  there,  tho'  the  Word  Paying  generally  makes  a  Condition,  yet 

in  fuch  Cafe  it  makes  a  Limitation,  becaufe,  if  it  fhould  make  a  Condition,  it  mud  defcend  to 
the  Heir,  who  is  the  Devifee,  and  would  be  extinguifhed  in  his  Perfon,  and  by  Confequence 
there  would  be  no  Remedy  to  compel  the  Payment  of  the  Money;  as  for  Inftance,  the  Teftator 
devifed  his  Lands  to  his  Wife  for  Life,  Remainder  to  bis  eldeft  Son,  paying  40  s.  to  each  of  his 
Brothers  and  Sifters;  adjudged,  this  made  a  Limitation  of  his  Eftate,  and  not  a  Condition,  fo  that 
upon  Non-payment  of  the  Money  it  fhould  ceafe  and  be  transferred  to  the  next  Heir.  Cro.  Eliz. 
204.  Wellock  verfus  Hammond.  3  R?p.  20.  S.  C.  2  Leon.  1 14.  S.  C.  Fee-ilmple  in  Wills.  (B)  3.  S.C. 
See  Dyer  3 1 7.  S.  P.  See  Poftea  pi.  7.  S.  P. 
Cro.EHz.  4.  A  Leafe  of  an  Houfe  was  granted  to  a  Woman  for  forty  Tears,  upon  Condition,  that  if  fhe 
414- S.C.  COntinue  fo  long  fole  and  dwell  in  the  Houfe:  She  continued  a  Widow  during  her  Life,  and  lived 
Mo°r  ,  and  died  in  that  Houfe;  the  Queflion  was,  whether  the  Term  was  determined  by  her  Death; 
4o0' S'c"  adjudged,  that  had  the  Word  If  been  omitted,  this  would  have  been  a  Condition,  for  then 
the  Claufe  would  have  been  thus,  {viz..)  A  Leafe  to  a  Woman  for  forty  Years,  upon  Condition 
fhe  continue  fo  long  fole  and  live  in  the  Hufe  ;  now  fhe  not  living  in  the  Houfe  forty  Tears,  but 
dying  before  that  Term  was  expired,  the  Leafe  was  likewife  determined,  becaufe  the  Condition 
upon  which  it  was  granted  extended  to  the  whole  Term  ;  but  in  the  principal  Cafe  the  Leafe  was 
not  determined  by  her  Death,  but  continued  afterwards,  becaufe  the  Word  //made  a  Limitation, 
or  rather  a  Qualification  of  her  Eftate,  for  then  the  Claufe  would  be  thus :  A  Leafe  of  a  Houfe  to 
a  Woman  for  forty  Years,  If  fhe  continue  fo  long  fo!e,  And  live  in  the  Houfe,  (i.  e)  Jive  in  the 
Houfe  during  her  Life;  but  in  the  other  Cafe  fhe  was  to  live  in  the  Houfe  during  the  'Term. 
Gouldsb.  179.   Sayer  verfus  Hardy.     Antea  Condition.  (A)  6.  S.C. 

J.  The  Father  having  two  Daughters,  covenanted  to  ftand  feifed  to  the  Ufe  of  the  eldeft  in 
Tail,  upon  Condition,  that  fix  pay  to  her  Sifter  300/.  within  a  Tear  after  his  Deceafe ;  and  if  fhe 
fail,  or  die  without  Iffue,  then  to  the  Ufe  of  the  youngeft  Daughter  in  Tail;  the  Father  died,  his 
eldeft  Daughter  married  and  had  Ulue  one  Child,  which  died  foon  after  it  was  born,  and  then 
the  Mother  died,  and  both  before  the  Time  appointed  for  the  Payment  of  the  300/.  adjudged,  that 
the  Husband  fhould  be  Tenant  by  the  Curtefy  ;  for  admitting,  that  the  Words,  upon  Condition  to 
pay  300  /.  do  make  a  Condition,  yet  the  Eftate  of  the  Wife  is  not  determined  by  any  Breach  of 
that  Condition,  becaufe  fhe  died  before  the  Money  was  to  be  paid;  fo  that  the  Condition  (if  it 
had  been  fuch)  was  not  bmken  by  her;  then,  as  to  the  Subfequent  if  fhe  die  without  IJfue, 
thofe  do  not  make  a  Condition,  but  rather  a  Limitation  of  her  Eitate,  and  they  amount  to  no 
more  than  what  the  Law  faith  without  thtm,  (viz..)  If  fie  die  without  Iffue,  the  Eftate-tail  would 
be  fpent  by  that  Means.     1  Leon.  1 67.  Samms  verfus  Vaine. 

6.  So  where  the  Teftator  had  Iffue  two  Sons  and  two  Daughters,  and  devifed  his  Lands  to  his 
youngeft  Son  in  Tail,  upon  Condition,  that  he  pay  to  the  Daughters  20  /.  per  Annum  at  their  re- 
fpeaive  Ages  of  twenty-one  Years;  and  if  he  died,  then  to  his  eldeit  Son  and  his  Heirs,  upon  the 
like  Condition  ;  and  if  he  did  not  pay  the  Annuities,  then  he  devifed  his  Lands  over  to  his 
Daughters  and  their  Heirs :  Juftice  Croke,  who  reports  this  Cafe,  tells  us,  this  was  a  Condition, 
and  that  if  the  youngeft  Brother  failed  in  Payment  of  Annuities,  the  eldeft  Son  would  have  the 
Eftate  as  forfeited  by  the  Breach  of  Condition:  But  my  Lord  Rolle,  who  reports  the  fame  Cafe, 
fays,  that  if  it  fhould  be  a  Condition,  it  might  not  only  defeat  the  Daughters  of  their  Annuities, 
but  the  Devife  over  to  them,  which  is  contrary  to  the  Will  of  the  Teftator;  therefore  it  (hall  be 
conftrued  to  be  a  Limitation  of  the  Eftate  of  the  younger  Brother,  which  fhall  continue  in  him 
until  he  makes  Default  in  Payment,  &c.  and  then  it  fhall  be  transferred  to  the  elder  Brother,  who 
muft  take  it  upon  the  like  Limitation.  Cro.  Eliz,.  ^-]6.  1  Roll.  Abr.qu.  S.  C  Baldwin  verfus 
IVif.  man. 

The  fame  Cafe  is  reported  in  other  Books  in  a  clearer  Manner,  (viz-.)  the  Teftator  devifed   his 

Lands  in  Tail,  upon  Condition  that  the  Devifee  fhould  pay   to  T.  P.  20  /.  and  if  he  failed,  then 

the  Land  fhould  remain  to  T.P.  and  his  Heirs;  adjudged,  that  thefe  Words,  upon  Condition,  did 

not  make  a  Condition,  but  rather  a  Limitation  of  the  Eftate;  for  if  it  fhould  be  a  Condition,  then 

the  Heir  at  Law  would  have  a  good  Title  to  enter,  if  the  Condition  was  broken  ;  and  if  fo,  then 

T.  P.  to  whom  the  Money  was  devifed  would  have  nothing;  therefore  it  fhall  be  conftrued  to 

be  a  Limitation  of  the  Eitate  of  the  Devifee,  fo  that  if  he  failed   in  Payment  of  the  20/.  T.  P. 

might  enter  and  take  Advantage  of  it,  but  not  in  the  Nature  of  a  Remainder  Man,  but  as  a  new 

Devife  to  him.     Owen  112.  Wifeman  verfus  Baldwin.   Gouldsb.  152.  S-  C.    Cro.  Eliz,.  2j6.  S.  C. 

Cro.EHz.      7.  Devife  to  his  eldeft  Son,  upon  Condition,   that  he  pay  to  his  younger  Brothers  20  /.  a-piece, 

855'  and    if  he  fail   in  Payment  to  them,  or  either  of   them,  that   then  the  Lands  fhould  be  to  them 

s  °J  *!*    and  their  Heirs;  adjudged,  this  was  a  Limitation  of  the  Eftate  of  the  eldeft  Son,  and  determined 

by  Non-payment  of  the  Legacies.     Hainfworth  veifus  Pretty.  Moor  644.  Antea  pi.  4.  S.  P. 

8.  The 
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8.  The  Husband  levied  a  Fine  to  the  Ufe  of  himfelf,  and  of  fuck  Woman  whom  bejhoufd  after-  i  And. 
pardt  marry,   and  after  their  Deceafes  to  1.  M.  and  the  Heirs  of  her  Body;  afterwards  he  mar-  42- 
ried  one  Anne,  and  died,  upon  whom  /.  M.  entered,  and  the  faid  Anne  re-entered ;  the  Queftion  ?^r27j' 
was,  whether  Anne  by  this  Limitation  of  an  Ufe  by  the  Husband  to  the  Woman  whom  he  jhould  zaQ' $"?> 
afterwards  marry  (and  file  happening  to  be  that  Woman)  ftiall  take  jointly  with  her  Husband,  or 
whether  this  Limitation  fnall  be  void,  becaufe  fhe  was  not  at  that  Time  known  to  be  the  Wo- 
man ;  and  adjudged,  that  fhe  fhalt  take  jointly  with  her  Husband.     Moor  o<5.  Muttons  Cafe,  and 
340.  S.  P. 

o.  In  Ejectment,  the  Jury  found  a  Special  VerdicT:,  that  Sir  Arthur  Throgmorton  being  feifed  of 
fix  Tenements  and  of  Lands  in  Loofeild  in  Fee,  fettled  the  fame  upon  the  Marriage  of  his  Daugh- 
ter Anne  with  Sir  Peter  Temple,  to  the  Ufe  of  himfelf  for  Life,  then  to  the  Ufe  of  the  faid  Sir 
Peter  Temple  and  Anne,  and  to  the  Survivor  for  Life ;  then  to  the  Ufe  of  the  firft  Son  of  the  Bo- 
dy of  Anne,  by  the  faid  Sir  Peter  to  be  begotten,  in  Tail  Male,  with  divers  Remainders  to  the  fe- 
cond  and  other  Sons  of  that  Marriage;  and  for  Want  of  fuch  IfTue  to  the  Females,  &c.  Provifo, 
that  it  fhall  be  lawful  for  Sir  Arthur,  at  any  Time  during  his  Life,  to  make  Leafes  of  the  Premif- 
fes,  which  at  any  Time  heretofore  have  been  ufualiy  let,  for  twenty-one  Years  or  under,  or  for  any 
Number  of  Years  determinable  upon  three  Lives  in  Pofleffion,  referving  the  Rents  for  the  fame 
now  paid,  fo  long  as  the  Leffees,  &c.  fhall  duly  pay  the  faid  Rents,  and  commit  no  Wafte :    The 
like  Provifo  for  Str  Peter  Temple  and  Anne  his  Wife  verbatim,  after  the  Death  of  Sir  Arthur,  who 
died,  and  Sir  Peter  entered  and  made  a  Leafe  of  the  fix  Tenements  to  .Sir  Tho.  Gower,  for  30  /„ 
Rent,  and  this  was  for  the  Term  of  ninety  Years,  determinable  upon  three  Lives,  fo  long  as  the 
Lejfee  jbould pay  the  Rent;    they  find  that  the  faid  Rent  was  not    paid  at  Michaelmas  1653,  or 
within  one  Month  after :  They  find  that  Sir  Peter  Temple  made  another  Leafe  of  Lands  in  Loo- 
feild to  the  faid  Sir  Tho.  Gower  for  the  like  Term  of  ninety  Years,  and  upon  the  like  Limitation 
as  in  the  former  Leafe,  referving   100/.  per  Annum  Rent,  payable  equally  at  Lady-day  and  Mi- 
chaelmas, and  that  the  fame  had  been  formerly  leafed  by  Sir  Arthur  Throgmorton,  for  twenty-one 
Years,  referving  the  like  Rent,  which  faid  Term  of  twenty-one  Years  was  long  fince  expired; 
and  that  it  did  not  appear   to  them,  that  the  Premiffes  in  Loofeild  were  leafed  at  the  Time  when 
the  Settlement  was  made,  or  for  twenty  Tears  before,    but  that  50/.  for  half  a  Year's  Rent  was  due 
and  unpaid  at  Michaelmas  1653  ;  that  the  faid  Sir  Peter  had  iffue  Anne  the  Defendant,  who  en- 
tered; that  Sir  Tho.  Gower  entered  on  her  Pofleffion,  and  made  a  Leafe  to  the  Plaintiff  by  Virtue 
whereof  he  was  poflefled,  till  oufted  by  the  Defendant:  The  firft  Qtieftion  was,  whether  the  De- 
fendant's Entry  into  the  fix  Tenements  was  lawful,  the   Rent  not   being  paid  on   the   Day  on 
which  it  was  to  be  paid  ;    and  adjudged,  that  it  was  lawful,  becaufe  the  Leafe  was  not  derived 
out  of  the  Eftate  of  Sir  Peter  Temple  the  Leflor;  for  he  was  only  Tenant   for  Life,  and  had  no 
Reverfion  in  him,  but  it  was  derived  out  of  the  Eftate  of  Sir  Arthur  Throgmorton  by  Virtue  of 
the  Provifo  in   the  Marriage-Settlement  ;    fo  that  it  was  not  a  Leafe  upon  Condition  to  pay  the 
Rent,  but  by  Way  of  Limitation,   and   determined  by  Non-payment;    for  it  was  to  continue  fo 
long  as  the  Rent  was  paid,  and  no  longer,    which  are  Words  of  Limitation;   'tis  true,  Sir  Peter 
Temple  had  Power  to  make  Leafes,  but  he  had  no  Intereft  in  him  out  of  which  the  Leafes  could 
be  derived,  lb  that  having  an  Authority  only  to  make  them  by  Virtue  of  the  Provifo  ;  the  Leafes* 
when  made,  mult  be  fubjefl:  to  fuch  Limitations  as  are  mentioned  in  the  Provifo. 

The  next  Queftion  was,  whether  the  Leafe  of  Loofeild  Lands  was  warranted  by  the  Provifo, 
for  that  gave  Power  only  to  make  Leafes  of  Lands,  which  at  any  Time  heretofore  had  been  ufualiy 
leafed ;  'tis  true,  the  Jury  found,  that  the  Lands  in  Loofeild  had  been  formerly  leafed  ;  but  they 
likewife  found,  that  the  Leafe  was  expired,  and  that  they  were  not  demifed  for  the  Space  of  twen- 
ty Years  befo:e  this  Provifo  made;  adjudged,  that  this  Leafe  was  not  warranted  by  the  Provifo, 
for  the  Words  at  any  Time  heretofore  ujually  leafed  import,  that  it  mull:  be  always  or  commonly  iri 
Leafe,  but  what  was  not  in  Leafe  at  the  Time  of  the  Provifo,  nor  twenty  Years  before,  cannot 
be  faid  to  be  at  any  Time  before  commonly  leafed;  for  thefe  twenty  Years  were  a  Time  before  iri 
which  it  was  not  in  Leafe.     Vaugh.  28,  34.  Triflram  verfus  Roper. 

10.  The  Teftator  devifed  his  Lands  to  W.  R.  who  was  Heir  at  Law,  and  other  Lands  to  W.  W< 
in  Fee,  and  that  if  W.  R.  moleft  W.  W.  by  Suit,  or  orherwife,  he  fhaU  lofe  what  is  devifed  to  him, 
and  it  fhall  go  to  W.  W.  the  Teftator  died,  his  Son  and  Heir  entered  ;  adjudged)  that  this  Entry 
and  Claim  is  a  fufiicient  Breach  to  entitle  W.  IV.  to  the  Lands,  and  that  thefe  Words  make  a  Limi- 
tation of  the  Eftate,  and  not  a  Condition.     2  Mod.  7. 

11.  Upon  the  before-mentioned  Authority,  the  Cafe  of  Fry  and  Porter  might  be  adjudged,  {viz,.)  i  Levj 
The  Husband  devifed  his  Lands  to  his  Wife  for  Life,    and  afterwards  to  his  Grandaughter,  the  *1-  5-^' 
Lady  Anne  Knolls  in  Tail,  provided,  and  upon  Condition  fhe   marry   with  the  Confent  of  his  faid  ,4Ys'c 
Wife,  and    the   Earls  of  Warwick  and  Manchefter,  or  the   major  Part  of  them  ;   and  in  Cafe  fhe 

marry  without  fuch  Confent,  or  die  without  Iffue,  Remainder  over  to  a  Stranger;  adjudged,  that 
thefe  Words,  provided,  and  upon  Condition,  do  not  make  a  Condition,  but  rather  a  conditional  Li- 
mitation of  the  Eftate  to  fupport  the  Intent  of  the  Teftator,  and  to  let  in  the  Remainder  Man  ; 
for  'tis  in  Effect  as  if  he  had  faid,  If  fhe  marry  without  Confent,  or  if  Jhe  die  without  Iffue,  my  E- 
Jlate  fhall  remain  to  another :  But  if  it  fhould  be  a  Condition,  and  the  Grandaughter  fhould  not 
perform  it,  then  the  Heir  at  Law  might  enter  for  the  Breach,  and  hold  the  Eftate  as  forfeited  to 
him,  and  by  Confequence  would  defeat  him  in  Remainder,  which  was  never  the  Intent  of  the 
Teftator,  therefore  it  muft  be  a  Limitation  of  her  own  Eftate,  which  is  to  continue  no  longer' 

than 
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than  file  complies  to  the  Terms  upon  which  it  was  given,  or  her  Dying  without  IfTue;  in  both 
which  Cafes  it  (hall  be  determined,  and  the  Freehold  transferred  to  another,  i  Vent.  iqq.  Fry 
verfus  Porter. 


iBrownl, 
21. 
Moor 
875.  S.C. 


iAnd.8. 
S.C. 


1  And. 
245- 


See  Feoffment.  (C)  per  totum. 
(A) 

Eoffment  of  an  Houfe,  and  the  Deed  was  fealed  and  delivered  in  the  Houfe,  but  with- 
out any  other  Circumftances,  this  doth  not  amount  to  a  Livery.  1  Leon.  ioj.  Mills 
verfus  Shomball     2  Cro.  80.  Vaaghan  verfus  Hold*. 

2.  Dean  and  Chapter  of  Norwich,  Anno  42  Elix,.  made  a  Leafe  to  the  Plaintiff"  for 
three  Lives,  rendring  Rent,  with  a  Letter  of  Attorney  to  make  Livery,  which  was  done  after  the 
Rent  became  due  to  the  Lejjors ;  adjudged,  that  tho'  the  Livery  was  made  after  the  Rent-day,  yet 
'tis  good,  for  until  it  was  made,  the  Leffors  fhall  retain  the  Lands,  and  no  Rent  is  due  from  the 
Leflee,  becaufe  by  Intendment  of  Law  the  PoiTeflion  of  the  Lands  is  better  than  the  Rent.  Owen 
126.  Waller  verfus  Dean  and  Chapter  of  Norwich. 

2.  Leafe  for  twenty  Years  to  the  Husband,  to  commence  from  Michaelmas  lafl:  pad,  before  the 
Date  of  the  Leafe;  and  after  the  Expiration  of  the  faid  Term,  then  to  the  Laid  Husband  and  his 
Wife,  and  to  John  their  Son,  for  their  Lives  and  the  longeft  Liver  of  them,  with  a  Letter  of  At- 
torney to  make  Livery  and  Seifin,  according  to  the  true  Meaning  and  EfeB  of  the  prefent  Grant 
and  Leafe,  this  is  a  good  Leafe  for  Years,  with  a  Remainder  for  Life,  if  Livery  and  Seifin  was 
made  by  the  Attorney  at  the  fame  Time  with  the  Executing  the  Leafe;  but  if  the  Leafe  was  firft 
delivered  by  the  Lefibr,  and  fome  Time  afterwards  Livery  and  Seifin  was  made  by  the  Attorney,  in 
fuch  Cafe  the  Livery  is  void.     Moor  1 4.  Helier  verfus  Okeden. 

4.  Upon  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  That  one  Heydon  being  feifed  in  Fee, 
and  having  borrowed  Money  of  one  Cardell,  for  Repayment  whereof  he  agreed  to  allure  his 
Lands,  and  they  both  coming  thither  together,  Heydon  fpoke  thefe  Words,  /  am  indebted  to  you 
in  20 1.  and  if  I  do  not  pay  it  before  Michaelmas  next,  then  I  bargain  and  fell  thefe  Lands  to  you; 
but  if  I  do  pay  it,  &c.  then  I  will  have  my  Lands  again ;  and  he  left  Cardell  in  Pofleffion,  who 
flayed  a  little  while  there;  adjudged,  this  was  a  good  Livery  and  Feoffment.  Mich.  2J  Eliz,. 
Moor  144.  Keale's  Cafe. 

5.  Letter  of  Attorney  to  four  conjunclim  &  divijim  to  make  Livery  and  Seifin,  and  afterwards 
one  of  them  makes  Livery  in  one  Part ;  adjudged,  that  their  Authority  was  not  determined  by 
this  Act,  but  that  they  might  either  conjunclim  or  divifim,  afterwards  make  Livery  and  Seifin  in 
the  other  Parts,  either  of  the  Whole  or  any  Part  or  Parts.     Moor  280.  Battey  verfus  Trevilian. 

6.  A  Leafe  was  made  to  Husband  and  Wife,  and  to  their  Daughter,  habendum  from  Michael" 
mas  next;  and  the  LelTbr  himfelf  made  Livery  after  Michaelmas ;  the  Queftion  was,  whether  this 
was  a  good  Leafe,  and  adjudged  that  it  was,  becaufe  the  Livery  was  made  by  the  Leffor  himfelf, 
but  it  had  been  otherwife  if  he  made  Livery  before  Michaelmas,  or  if  it  had  been  to  be  done  by 
Attorney.     2  RoS.  Rep.  100. 

7.  Writ  of  Error  on  a  Judgment  in  Ejectment  on  a  Leafe  of  running  Water ;  adjudged,  that  no 
Livery  and  Seifin  could  be  made  of  it,  becaufe  'tis  running ;  but  'tis  otherwife  of  a  ftanding  Pool, 
for  there  Livery  may  be  made  with  a  Difh  of  Part  of  the  Water.     4  Leon.  248. 

8.  Adjudged,  that  where  there  is  Tenant  for  Life,  with  Power  to  make  a  Leafe  for  Life,  who 
afterwards  makes  fuch  Leafe  for  Life,  this  is  a  good  Leafe  without  Livery,  and  better  than  if  Li- 
very were  made.     2  Lev.  149.  In  Wigfon  and  Garrett's  Cafe. 


jHonDoii. 
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EottUon. 

Of  the  Cuftoms  in  London  in  general.  J  Of  the  Cuftoms  concerning  Orphans  and 
(A)  J      Widows.  (B) 


(A) 

Of  tlje    CutfOtttg  Xtl  London   in  general.     See  Recognifance,    (A)    3. 

Trade,  (A)  6,  13. 

I.  •*""|  """^  H  E  R  E  are   feveral  Cuftoms  in    London  which  are  againft  Common  Right,  and 
againft  the  Rules  of  the   Common   Law,  and  yet  are  allowed  to  be  good;  as  for 
Inftance,  a   Cuftom,  that  the  Creditor  may  arreft  his  Debtor  before   the' Day  of 
JB*.  Payment,  in  order  to  make  him  give  Security  for  the  Debt  ;  fo  a  Cuftom  to  en- 

ter the  Houfe  of  another  againft  his  Will,  (viz..)  that  when  a  Prieft  hath  a  Woman  in  his 
Houfe,  and  one  hath  an  ill  Sufpicion  of  them,  he  may  come  with  the  Conftable  or  Beadle  of  the 
Ward,  and  may  enter  the  Houfe,  and  commit  the  Offender.     2  H.  4.  12. 

2.  By  the  Cuftom  of  London,  Lands  and  Houfes  there  might  be  bought  and  fold  by  Word  on- 
ly, without  any  Deed  or  Enrollment ;  and  this  is  a  good  Cuftom  notwithftanding  the  Statute  27 
H.  8.  of  lurollments.     Pafcb.  6  Eliz..  Dyer  229.  Chibborn's  Cafe. 

3.  Husband  and  Wife  were  feifed  of  an  Houfe  in  London,  to  them  and  the  Heirs  of  the  Hus- 
band, and  he  alone,  without  his  Wife,  covenanted  by  Indenture  in  Confideration  of  20  /.  to  him 
paid,  to  fuffer  a  Common  Recovery  by  Writ  of  Right,  according  to  the  Cuftom  of  London, 
which  binds  as  a  Fine  doth  at  Common  Law  ;  and  this  fhould  be  to  the  Ule  of  the  Husband  un- 
til he  had  made  a  Leafe  for  forty  Tears  ;  and  afterwards  to  the  Ufe  of  him  and  his  Wife,  and 
his  Heirs,  and  accordingly  he  made  a  Leafe  for  forty  Years,  which  was  adjudged  good,  and  not 
to  be  defeated  by  the  Wife,  who  furvived  him,  by  Reafon  of  the  Cuftom,  and  yet  the  Husband 
was  only  Party  to  the  Deed.     Mich.  12  Eliz..  Dyer  290.     2  Rep.  57.   In  Beckwith's  Cafe. 

4.  Upon  an  Habeas  Corpus  directed  to  the  Sheriffs  of  London,  they  returned  the  Cuftom  of 
the  City,  &c.  that  where  any  Man  under  the  Allegiance  of  the  King,  came  and  dwelt  therefor  a 
Year  and  a  Day,  &  Jt  interim  de  nulla  villana  vel  fervili  conditione  filer  it  defamaf  vel  ca- 
lumntat',  he  might  live  there  peaceably  and  quietly  all  his  Life-Time,  if  he  would  ;  and  becaufe 
the  Defendants  had  fo  remained,  and  for  that  the  Liberties  of  the  City  were  confirmed  by  feve- 
ral Kings,  they  (the  Sheriff's)  could  not  have  the  Bodies  of  the  Defendants,  &c.  and  upon  pro- 
ducing their  Charter,  this  was  held  a  good  Return.     Moor  3.  The  Sheriffs  of  London's  Cafe. 

5.  Debt  upon  Bond   againft  an  Adminiftrator,  who  pleaded   a  Cuftom  in  London,  that  if  a 
Contrail  is  made  by   a  Citizen  to  pay  fo  much  Money    to  another  Citizen  ;  in  fuch  Cafe,  if  the 
Debtor  dieth  Inteftate  his  Adminiftrator  is  bound  to  pay  that  Debt  as  well  as  a  Debt  upon  Bond  ; 
and  this  was  adjudged  a  good  Cuftom,  for  tho'  none  could  be  charged  at  Common  Law  by  the 
Name  of  Adminiftrator,  becaufe  there  was  no   fuch  Name   before   the  Statute  *  3 1  Ed.  3.  and  *?   p 
tho'  that  Statute  was  made  within  Time  of  Memory,  fo  that  a  Cuftom  cannot  begin  within  that  c;va]  „¥ 
Time ;  yet  becaufe  he  was  chargeable  at  Common  Law,  as  Executor,  fuch  a  general  Cuftom  is  Criipe. 
good,  and  fhall  bind  the  Plaintiff,  tho'  he  is  a  Stranger,  and  no  Citizen.     5  Rep.  82.  Snellings  Cafe. 

Cro.   Eliz.  409.  S.  C. 

6.  There  is  a  Cuftom  in  London,  which  alters  the  very  Courfe  of  Juftice,  and  that  is  where 
an  Action  is  brought  before  one  Tudge  to  remove  the  Proceedings  before  another  ;  as  for  Inftance, 
in  Debt  upon  an  Efcape,  the  Defendant  pleaded,  that  there  is  a  Cuftom  in  London,  that  where 
a  Plaint  is  entered  in  the  Sheriff's  Court,  in  fuch  Cafe,  the  Lord  Mayor,  at  the  Suggeltion  of  ei- 
ther Party,  may  fend  for  the  Parties  and  examine  them,  and  if  upon  fuch  Examination  he  finds, 
that  the  Plaintiff*  is  fatisfied,  he  fhall  be  barred  from  any  farther  proceeding  againft  the  Defen- 
dant ;  then  he  fet  forth,  that  the  Plaintiff  did  enter  a  Plaint  againft  the  Defendant  in  the  Sheriffs 
Court,  and  was  afterwards  examined  before  the  Mayor,  who  found,  that  he  had  received 
Part  of  the  Money  for  which  the  Plaint  was  brought,  and  that  he  had  taken  Bond  for  the 
Reft;  and  thereupon  the  Lord  Mayor  awarded,  that  he  fhould  be  barred  ;  and  this  was  held 
a  good  Cuftom,  the  rather,  becaufe  the  Examination  was  made,  pending  the  Action  ;  but  if 
the  Cuftom  had  been  to  examine  the  Matter  after  Judgment,  it  had  not  been  good.  8  Rep.  121. 
Cafe  of  the  City  of  London. 

7.  Error 


1 1 56  London. 


n.  Error  of  a  Judgment  by  Confeffion,  in  an  Action  of  Debt  brought  by  the  SuccefTor  of  the 
late  Chamberlain  of  London  j  the  Error  aftigned  was,  That  the  Aftion  was  brought  by  the 
Plaintiff  as  SuccefTor  of  IV.  R-  Chamberlain  of  London,  upon  a  Bond  made  to  him,  folvendum  to 
him  and  his  Succejfors,  fetting  forth  the  Cufrom  of  London,  that  the  Chamberlain  there  had 
ufcd  Time  out  of  Mind,  to  take  Bonds  payable  to  him  and  his  Succeffors,  and  they  to  put  all 
fuch  Bonds  in  Suit  ;  and  that  all  their  Cuftums  were  confirmed  by  Parliament  j  R.  2.  and  that 
the  Plaintiff  had  Judgment  upon  this  Bond:  whereas  by  Law  a  Bond  being  but  a  Chattel,  cannot  go 
in  SucceJJion;  but  adjudged,  that  the  Chamberlain  being  a  fingle  Corporation  by  Cuftom  to  take 
Bonds  to  him  and  his  Succeffors,  and  that  Cuftom  being  confirmed  by  Ad  of  Parliament,  fuch 
Bonds  may  be  well  allowed  to  go  to  the  Succeflor,  and  not  to  the  Executor.  Pafch.  38  Eliz,.  Cro. 
Eliz,.  464   Bird  verfus  IVilfon. 

8.  A  Citizen  of  London  called  Alderman  Garrett  Fool  and  Knave  publickly  upon  the  Ex- 
change, for  which  he  was  committed  by  the  Lord  Mayor  to  Newgate  ;  and  upon  an  Habeas 
Corpus  the  Caufe  of  his  Commitment  was  teturned,  and  the  Cuftom  of  London  to  commit  a  Ci- 
tizen for  fuch  a  Mifdemeanor ;  adjudged,  this  being  a  private  Abufe,  and  not  done  in  any 
Court,  of  in  Contempt  thereof,  he  ought  not  to  be  committed,  and  therefore  he  was  difcharged. 
Trip.  44  Eliz,.  Cro.  Eliz,.  6S9.  Dean  verfus  Alderman  Garrett. 

9.  In  Trefpafs  for  taking  a  Bag  of  Nutmegs,  the  Defendant  juftined  for  Wharfage-Money, 
due  for  Goods  brought  to  Queenhiihe  to  be  carried  by  Water  ;  the  Plaintiff  replied,  that  Time 
out  of  Mind  there  had  been  a  Cujlom  in  London,  that  all  Freemen  of  the  faid  City,  had  been  and 
ought  to  be  difcharged  of  Payment  of  Wharfage  for  their  Goods,  and  averred,  that  he  was  a  Freeman 
of  the  City, &c. the  Defendant  rejoined,  that  there  was  no  Juch  Cujlom,  &c.  and  then  luggefted  an- 
other Cujlom,  that  where  any  IfTue  is  joined  upon  a  Cuftom  of  the  City,  tho'  the  Lord  Mayor  and  Al- 
dermen are  Parties  to  the  Action,  yet  they  have  ufed  to  certify  to  the  Juitices.  the  Truth  of  fuch  Cu- 
ftom, and  fo  prayed  a  Writ  to  the  Mayor,  &c.  to  certify,  &c.  adjudged,  that  'tis  not  a  good  Cu- 
ftom for  them  to  certify  another  Cuftom,  which  concerns  the  Intereft  of  the  Corporation,  whereof 
they  are  a  Part ;  efpecially  fince  this  Cuftom  is  in  Nature  of  a  Prefcription,  and  if  fo,  then  it 
cannot  be  their  Cuttom  ;  but  'tis  not  fuch  a  Cuftom  as  is  within  the  Reafon  or  Meaning  of 
that  fpedal  Form  of  Trial  by  Certificate,  which  is  ufed  in  London,  becaufe  'tis  againft  Right 
and  Natural  Equity  to  allow  a  Certificate,  wherein  they  are  to  try  and  judge  their  own  Caufe. 
Hub.  85.  Day  verfus  Savage.     Moor  871.     See  Smith  verfus  Hancock 

10.  In  an  Action  on  the  Cafe  for  certain  Parcels  of  Plate,  the  IfTue  was,  Whether  there  was 
a  Cuftom  in  Loudon  for  a  Common  Market  there  for  all  Goods  in  all  Shops,  every  Day,  except 
Sundays  and  Holydays,  from  the  Rifing  to  the  Setting  of  the  Son,-  and  the  Defendants  fuggefted 
a  Trial  of  this  Cuftom  by  the  Certificate  of  the  Recorder,  and  prayed  a  Writ  for  that  Purpofe, 
which  was  granted,  returnable  in  Tnmty-Term,  and  continued  until  Oclab.  Mich,  and  then  it  was 
moved,  that  the  Defendant  ought  to  have  concluded  his  Plea  to  the  Countrey  ;  and  it  was  ruled 
accordingly,  and  iflue  was  taken  upon  it,  and  a  Venire  facias  to  the  Sheriff  of  London,  &c. 
which  proves,  they  fhall   not  try  a  Cuftom  by  their  Certificate.     Hob.  87.  Bilford  verfus  Love. 

11.  If  a  Man  leaves  an  Horfe  in  an  Inn  in  London,  and  there  he  eats  more  than  he  is  worth  j  by 
the  Cuftom  of  London*  the  Horfe  fhall  be  appra'fed  by  the  next  Neighbour  to  the  Inn-keeper,  and  af- 
terwards fold  ;  but  if  he  leave  feveral  Horfes  in  an  Inn  in  London,  and  afterwards  takes  them  all 
away  but  one,  in  fuch  Cafe,  thelnn-keeper cannot  fell  that  Horfe  to  make  Satisfaction  for  what  was 
eaten  by  the  other  Horfes,  tho'  it  amounts  to  more  than  what  the  Horfe  is  worth  ;  becaufe  by 
the  Cuftom,  every  Horfe  is  to  be  fold  to  fatisfy  the  Debt  due  for  his  own  eating  only,  and  not 
for  what  another  eat.     1  Buljl.  207.  MoJJe  verfus  Townfend-     Poflea  Trover,  (C)  5.  S.  C. 

12.  A  Cuftom  in  London,  that  Appothecaries  who  fell  unwholfome  Drugs,  fhall  forfeit  fuch  a 
Sum;  an  Action  of  Debt  was  brought  by  the  Chamberlain  of  London,  for  this  Forfeiture;  and 
adjudged,  that  the  Adtion  lies  there,  and  therefore  upon  an  Habeas  Corpus  cum  caufa  brought  by 
the  Defendant,    a  Procedendo  was  awarded.     Moor  403.  IVilford  verfus  Majham. 

13.  In  Covenant  between  the  Mafterandhis  Apprentice,  they  were  at  Iffue  upon  a  Cuftom 
of  London,  and  a  Certiorari  being  awarded  to  the  Lord  Mayor,  the  Recorder  ore  tenus  certified 
the  Cuftom,  that  if  one  of  the  Age  of  fourteen  Years,  and  under  twenty-one  Years,  and  not 
married,  bind  himfelf  Apprentice  by  Indenture,  in  which  there  are  feveral  Covenants,  that  this 
fhali  bind  him,  tho'  an  Infant,  and  tho'  the  Indenture  is  not  enrolled  with  the  Chamberlain  with- 
in the  Year  ;  and  that  if  'tis  not  enrolled  within  that  Time,  the  Apprentice  may  come  before 
the  Mayor  and  Aldermen,  and  fet  forth  the  Matter  by  Petition  to  them  in  French,  and  thereupon 
a  Scire  facias  fhall  ifTue  to  the  Mafter  to  (hew  Caufe,  why  the  Deed  is  not  enrolled  ;  and  if  he  is 
in  the  Fault,  then  the  Apprentice  may  fue  out  his  Difcharge  ;  but  if  the  Fault  was  in  the  Appren- 
tice, for  not  appearing  before  the  Chamberlain,  then  he  cannot  fue  out  his  Indenture,  and  be  dif- 
charged.    2  Roll.  Rep.  30^. 

j  4.  Upon  the  Return  of  an  Habeas  Corpus,  the  Cafe  appeared  to  be,  that  W.  R.  would  fet  up 
a  Tavern  in  Birchin-lane  in  London ;  and  that  the  Mayor  and  Commonalty,  knowing  that  was 
not  a  fit  Place  for  a  Tavern,  foibad  him;  but  yet  he  fet  up  the  Tavern  againft  their  Wills,  and 
for  this  Difobedience  they  committed  him ;  and  adjudged,  that  he  fhould  be  remanded,  for  the 
Mayor  and  Commonalty  have  an  Authority  over  him,  and  may  appoint  the  Place  where  a  Tavern 
fhall  be  fet  out;  and  the  Recordsr  certified  ore  tcnuj,  that  the  Cuftom  was  fo.  Pafch.  15  Car. 
March  15. 

15.  Chant- 
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15.  Chamberlahie  was  committed  by  the  Lord   Mayor  and   Court  of  Aldermen,    and   upon  a 
Habeas  Corpus  returned,  the  Cafe  appeared   to  be  thus,  Jf.  A  Cuftom  was  returned,  that  Time 
out  of  Mind,  the    Mayor   and  Aldermen,  at  fuch  Times,  &c.  ufually   held  a  Court,  and  that  e- 
very  Alderman  ought  to  attend  Subpcena,  &c.  that  Chamberlains  was  chofen  an  Alderman  of  the 
City,  and   abfented    himfelf   three    Weeks    from    the   Court,    and    being  convened    before    the 
Mayor  and   Aldermen,  and  demanded,  for  what  Reafon  he  abfented;  he  replied,  that    he  went 
into  the  Countrey  to  collect    his  Rents;  and  this  being  taken  for  a  Contempt    to  the  Court,  he 
was  .fined  300  /.  and  committed,  and  aifo  removed    from  the  Office  of  an  Alderman,  &c.  it  was 
objected,  that  his  Abfence  is  no  more  than  a  Nonfeafancc,  and  that  will  not  make  a  Trefpaffer,  and 
by  Confequence  he  is  not  finable  ;  befides,  the  Fine  is  to  the  City,  to  the  Ufe  of  the  Mayor  and 
Aldermen,  &c.  and  io  they  are  Judges  and  Parties  ;  and  the  Imprifonment  is  contrary  to  Magna 
Gharta  :  'Tis    true,  the  Cufloms  of  London  are  confirmed   by    feveral  Acts  of    Parliament ;  but 
fuch  Confirmation  extends  only  to  the  good  Cuftoms,  which  this  is  not ;  for  'tis  an  unreafonable 
Cuftom,  that  the  Judge  who  fets  the  line,  fhould  have  it  to  his  own  Ufe;  for  which  Reafonsit 
was  moved,  that  he  might  be  difcharged  ;  but  it  was  anfwered,  that  he  could  not  be  bailed  upon 
this  Habeas    Corpus,  becaufe   his  Commitment  was  by  a   Judgment  of  the  Court   of  Aldermen, 
which  is  a  Court  of  Record  ;  and  therefore  he  ought  to  bring  3  Writ  of  Error,  if  he  would  be 
bailed:  Neither  is  this  Fine  to  the  Judge,  (viz,.)  to  the  Mayor,  but  to  him,  and  the  Commonal- 
ty, and  Citizens  of  London  ;  and  'tis  not  unreafonable  in  Refpect  to  the  Offence,  becaufe  he  being 
one  of  the  Judges  of  the  Court,  there  may  be  a  Failure  of  Juftice,  if  he  fhould  abfent  without  a 
Caufe  ;  the  Court  inclined,  that  the  Mayor  and  Aldermen  might  fine  and   commit  for  Nonpay- 
ment;  but   doubted,   whether  they  could  deprive   him   from  his  Place  of  Alderman  ;  but  he  fub- 
mitted,  (o  no  folemn  Judgment  was  given.     Palm.  533.  Chamberlaine's  Cafe. 
.    16.  Information   againft   the  Defendant,  for  ufing  a  Trade  of  Studding  Points  in   La;idon,  not 
being  an  Apprentice  for  feven  Years  ;  the  Defendant  pleaded,  that  he  was  a  Freeman  of  London, 
and  that  by  the  Cuftom,  &c.  a  Freeman  of  London,  and  that  he  was  free  of  one  Trade,   might 
eXfrcife  another  ;  and  then  he   fets  forth,  that  he  was  free  of  the  Cloth-workers  Company  ;  and 
that  by  the  Cuftom  he  might  ufe  any  other   Trade,  tho'  he  had  not  been  an  Apprentice   to  that 
Trade  ;  the  Plaintiff  replied,  and  denied  the  Cuftom,  upon  which  they  were  at  Ilfue,  and  there- 
upon  a  Writ  iftued  to    the  Mayor  and  Aldermen,  to  certify  the    Cuftom  by  the    Mouth  of  the  _      ^ 
*  Recorder,  who  certified,  that  there   was  no   fuch  Cuftom  ;  &  per  Curiam,  this   Certificate  is  ,r£'    *° 
good,  and  the  Plaintiff  had  a  Verdict,  and  Judgment.     W.  Jones.  412.  Appletoft   verfus  Stough-  ,6i'. 
ton.  1  Saund. 

311.     1  Roll.  Rep.  10.    Sid.  427-S.P« 

17.  The  Wife  of  a  Merchant  in  London  may  fue  and  be  fued  by  Cuftom,  becaufe  London  being 
trie  chief  Place  of  Trade  and  Merchandife,  'tis  intended,  that  Merchants  cannot  be  always  refi- 
dent  there,  but  fometimes  beyond  Sea,  and  in  other  Places,  about  their  Affairs  ;  and  therefore  'tis 
reafonable,  that  the  Wife  fliould  fue  and  be  fued  in  the  Abfence  of  her  Husband.  Hill.  7  Jac. 
2.  Broianl.  118.  Gittins  verfus  Cowper.     1  Mod.  16.  S.P. 

18.  Prohibition,  &c.  to  the  Mayor's  Court,  fuggefting  the  Statute  3  Ed.  1.  cap.  35.  by  which 
all  Perfons  (exxept  the  King's  Minitters)  are  prohibited  to  arrefl  any  one  within  a  Liberty,  faffing 
thro'  the  fame,  and  holding  nothing  thereof,  for  any  ContraEls,  Covenants  or  Trefpajfes  made  or 
done  out  of  fuch  Liberty,  in  Pain  to  pay  double  Damages  to  the  Party  grieved,  and  a  Fine  to  the 
K'ng;  then  the  Plaintiff  fuggefts  farther,  that  the  now  Defendant  levied  a  Plaint  againft  him  in 
the  Sheriffs  Court  in  London  for  200  /.  Debt,  that  he  was  arrefted,  and  a  Declaration  delivered 
in  an  Action  of  Debt  on  Bond,  which  was  removed  to  the  Mayor's  Court,  and  is  ftill  dependmg; 
and  avers,  that  the  Caufe  of  Action  extra  jurifdiBionem  of  the  City,  &c.  it  was  objected,  that 
the  Plaintiff  in  the  Prohibition  ought  to  have  pleaded  to  the  Jurifdiction  of  the  Court,  and  -"to 
fwear  his  Plea  to  be  true  ;  but  a  Prohibition  w^s  granted,  there  being  Oath  made,  that  the  Bond 
upon  which  this  Action  was  brought,  was  made  extra  jurifdiflionem.  2  Lutw.  Rep.  1023  'Turner 
verfus  IVejlon.  Sid.  464.  S.  P.  Waineman  verfus  Smith,  S.  P.  1  Mod.  63.  S.  C.  and  that  thefe 
Prohibitions  are  grounded  on  the  Statute  W.i.cap.14.     Vent.  88. 

19.  By  the  Cuftom  of  London  a  Tenant  at  Will  paying  under  40  s.  Rent  muft  have  a  Quarter's 
Warning,  before  he  is  turned  out  ;  and  if  the  Rent  be  above  40/.  he  mnft  have  half  a  Year's 
Warning.     2  Sid.  20.  Dethick  verfus  Sanders. 

20.  Swallow  was  chofen  Alderman  of  London,  and  refufing  to  take  upon  him  the  Office  was 
committed  ;  2nd  upon  an  Habeas  Corpus  brought,  and  the  Return  of  the  Caufe  of  his  Commit- 
ment filed,  he  moved,  that  he  might  have  Leave  to  plead  to  the  Return  j  it  was  agreed,  that  ha 
could  not  plead    againft  the  Matter  of  the  Return,  for  if  it  was  falfe,  he  might  bring  an  Action 

on  the  Cafe  ;  but  that  he  would  plead  that  which  confifted  with  the  Return,  (viz,.)  that  admit-  * 
ting  the  City  of  London  had  a  Cuftom  to  choofe  Aldermen,  yet  the  Defendant  was  privileged,  as 
being  the  Surveyor  of  the  Melting  Works  ;  but  he  was  remanded,  and  ordered  to  fuggeft  his 
Privilege  on  the  Roll  in  the  Crown-Office  in  the  fame  Manner  as  Suggeftions  aie  ufually  made  for 
Prohibitions,  which  he  did,  (viz,.)  that  the  Monyers  had  a  Privilege  by  Patent,  and  by  Prefc-ripcion  ; 
and  afterwards  the  Patent  being  enrolled  by  the  Order  of  Court,  it  was,  That  the  Moneyers,  nor 
any  of  them,  fhall  not  be  Mayor,  Sheriff,  Efcheator,  Collector  of  Tenths,  vel  alius  offici art u s , 
vu(  minijhr  auicunq;    it   was  objected,  that  an  Alderman    was  not  within  this   Privilege,  becaufe 
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t  mentioned  ■  but  adjudged,  that  fince  a  Superior  and  an  Inferior  Officer  to  an  Alderman  are 
,.;ntioned,  he'fhall  be  included;  and  tho'  the  Privileges  of  London  are  confirmed  by  Ad  of 
Parliament,  yet  the  King  may  grant,  that  fuch  Perfons  fhall  be  exempted  from  Offices  ;  and  there- 
upon Swallow  was  difcharged.    Sid.  287.    Swallow    verfus    Cnty   of    London.     See  Langlram's 

Cafe. 

^21.  Certiorari,  &c.  the  Return  was,  A  Cuftom  for  the  Company  of  Merchant-Taylors  to 
!.Vcnt'  choofe  Li  very-Men,  and  when  chofen,  to  commit  thofe  who  refufe  to  accept  the  Office,  &c.  and 
that  Smartford  was  elected,  and,  without  reasonable  Caufe,  refufed  ;  it  was  objeded  againft  this 
Return,  that  the  Cuftom  to  commit,  is  not  good,  becaufe  this  Cuftom  doth  not  concern  the 
Government,  but  the  State  of  a  Company  only  ;  beiides,  it  do.h  not  appear,  that  Smartford 
was  habihs  &  idonea  perfona  to  execute  this  Office  ;  but  adjudged,  that  this  Cuftom  is  good, 
becaufe  all  the  Cuftoms  of  London  are  confirmed  by  Act  of  Parliament  ;  and  it  being  alledged, 
that  he  refufed  without  reafonable  Caufe,  that  implies,  that  he  was  habilis  perfona.  2  Lev.  200. 
The  King  verfus  Merchant  'Taylors. 

22.  Upon  an  Habeas  Corpus  and  Certiorari,  the  Return  was,  Of  a  Cuftom,  &c.  that  if  any 
Freeman  fpoke  contemptible  Words  of  an  Alderman,  that  in  fuch  Cafe,  the  Common  Serjeant  hath  - 
ufually  exhibited  an  Information  againft  him  before  the  Mayor  and  Court  of  Aldermen,  and  that 
if  the  Offender  be  convided  by  Verdict  or  Confedion,  their  Ufe  is,  to  punifh  him  by  Fine  or  Dif- 
franchifement ;  that  Clerk-  fpoke  fcandalous  Words  of  Alderman  Lawrence,  (viz)  that  he  would 
undo  the  City,  and  that  he  was  a  Knave  ;  it  was  objected,  that  a  Cuftom  to  try  a  Man  for 
Words  fpoken  of  an  Alderman,  &c.  in  the  Court  of  Aldermen,  is  unreafonable,  becaufe  he  is 
both  Judge  and  Party  ;  befides,  it  doth  not  appear,  that  Clerke  is  a  Freeman  ;  'tis  true,  in  the 
Information  which  is  returned  in  hxc  verba,  he  is  faid  to  be  a  Freeman  •  but  that  is  not  fufficient, 
for  it  ought  to  be  returned  in  Fad,  that  he  is  a  Freeman  j  but  the  moft  material  Objection  was, 
that  a  Cuftom  to  disfranchije  a  Man  for  Words,  is  void  ;  to  which  the  Court  inclined.  2  Lev. 
201.  The  King  verfus  City  of  London. 

23.  The  Cafe  was,  The  Father  was  a  Freeman  of  London,  and  devifed,  that  his  third  Part 
ftiould  make  the  cuftomary  Part  of  his  Children  500  /.  a-Piece,  if  their  cuftomary  Parts  did  not 
amount  to  fo  much  ;  and  that  if  any  one  of  them  died  before  21,  his  Part  fhould  be  divided  amongft 
the  Survivors  ;  all  of  them  died  before  21,  except  the  Plaintiff's  Wife,  her  Brother  John  being 
the  laft  that  died,  and  the  Plaintiff'  had  received  out  of  the  Father's  Part  as  much  as  made  his 
Wife's  Cuftomary  Part  500  /.  and  the  Queftion  was,  If  fhe  mould  be  entitled  by  the  Will  to  have 
Johns  Part  ;  it  was  objected,  that  fhe  fhould  not,  for  'tis  not  due  by  the  Will,  but  by  Cuftom, 
and  (he  ought  to  adminifter  to  John  to  make  a  Title,  for  the  Father  had  no  Power  to  appoint  a 
Survivor  thereof;  but  adjudged,  that  he  had,  tho'  he  had  not  the  Power  to  difpofe  the  Cufto- 
mary Part  from  his  Children.     1  Lev.  227.  Hammond  verfus  Jones. 

24.  Debt  upon  a  By-Law,  which  was,  That  ever  one  of  the  Leather-Seller's  Company  in 
London,  who  fhould  be  chofen  upon  the  Livery  before  he  was  Warden  of  the  Yeomandry, 
ftiould  pay  25  /.  the  Defendant  pleaded  the  Cuftom  of  the  City  of  London,  that  no  Man  fhould 
be  chofen  of  the  Livery  of  any  Company,  who  was  not  free  of  the  City,  and  that  he  is  no 
Freeman ;  the  Plaintiffs  deny  the  Cuftom,  &  hoc  parati  funt  verificare  ;  and  upon  a  Demurrer  to 
the  Replication,  it  was  objeded,  that  it  fhould  be  concluded  to  the  Countrey  ;  but  adjudged 
well  enough,  becaufe  the  Cuftom,  is  not  to  be  tried  by  a  Jury,  but  by  a  Certificate  from  the 
Mouth  of  the  Recorder.     T.  Jones  149.    Leather  fellers  Company  verfus   Beecon. 

25.  In  an  Attachment  upon  a  Prohibition  to  the  Prerogative  Court,  the  Cafe  was,  (viz.)  The 
Cuftom  of  London  for  Distribution  of  a  Freeman's  Eftate,  dying  Inteftate,  is,  that  one  Part  fhall 
go  to  his  Widow,  another  to  his  Child,  and  the  third  Part  to  his  Adminiftrator ;  and  now  the 
Administratrix  was  fued  for  a  Distribution  according  to  the  Statute,  for  her  Part,  who  infifted, 
that  it  belonged  to  her  according  to  the  Cuftom  ;  it  was  objeded,  that  it  was  not  a  good  Cu- 
ftom for  to  make  it  fo ;  it  mult  be  Time  out  of  Mind,  but  an  Admi..  Irator  began  Anno  3 1  Ed. 
3.  which  is  within  Time  of  Memory  :  Sed  per  Curiam,  the  Cuftom  is  good;  this  Cafe  is  the  fame 
as  Snelling's  Cafe,  and  an  Adminiftrator  was  at  Common  Law,  (viz,.)  the  King,  as  parens  patria, 
was  originally  the  Adminiftrator  ;  and  by  the  Cuftom  the  Heir  fhall  have  a  Share  in  the  Diftribution. 
T.  Jones  204-  Percivall  verfus  Crifpe. 

26.  Upon  a  Certiorari  the  Cuitom  of  London  was  returned,  to  punifh  by  Information  in  the 
Court  of  Aldermen,  either  for  an  Aflault,  or  contemptuous  Words  fpoken  of  an  Alderman  in 
the  Execution  of  his  Office,  and  to  fine  him,  and  that  at  a  Wardmote  held  by  Sir  Robert  Jef- 
fries, the  Defendant  aflaulted  him,  and  faid,  /  have  as  tnuch  to  do  here  as  you  ;  you  think  fure 
you  are  amongft  your  Bridewell-birds,  but  you  are  miftaken  ;  adjudged,  that  an  Information  did  lie 
in  the  Court  of  Aldermen,  tho'  an  Alderman  was  aggrieved  ;  but  he  muft  not  fit  when  'tis  heard; 

*  Jones      *  if  the  Offence  had  been  only  for  Words,  it  might  be  doubtful,  whether  an  Information  would 
az9.  lie ;  but  this  was  for  an  AJJault  as  well  as  for  Words  ;  but  a  Cuftom   to  disfranchife  for  Words 

a  Lev.       nad  been  ill.     2  Salt  425.  The  King  verfus  Rogers.     Far.  28.5.  C. 


200, 


iVenr.16,  3*7-    Cro.  Eliz.  78.    Moor  347.    Sid.  144. 

Where  a  Freeman  of  London  hath  no  Wife,  but  Children,    the  Half  of  his  Perfona!  Eftate  goes 

to  them,   and   he  may  difpofe   the  other   Moiety  ;  fo  if  he  have  a  Wife,  and  no    Children,   the 

Half  belongs  to  her  :  but  if  he  hath  loth  Wife  and  Children,  then  one  Fhird  Part  belongs  to  the 
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Wife,  another  Third  to  the  Children,  and  he  may  difpofe  of  the  other  Third :  And  if  he  dia 
Inteftate,  the  Cuftom  only  aftefis  two  Thirds,  and  the  remaining  Third  is  to  be  diftributed  ac- 
cording to  the  Statute. 

Where  a  Freeman  hath  two  Sons,  and  the  eldeft  Son  dies,  leaving  a  Son,  then  the  Freeman 
dies,  the  Grandfon  (tho'  in  Law  a  Reprefentative  of  the  Son)  hath  no  Share  by  the  Cuftom,  be- 
caufe  that  extends  to  Children  and  not  to  Grandchildren. 

Where  a  Freeman,  &c.  hath  but  one  Child,  and  he  hath  received  fome  Portion  from  his  Fa- 
ther, who  dies,  leaving  his  Wife  and  this  one  Child,  that  Child  (hall  have  its  full  Orphan's  Part, 
without  any  Regard  to  what  he  hath  before  received,  for  that  Advancement  in  Part  fhall  be 
brought  into  Hotchpot  with  Children,  and  not  where  there  is  but  one  Child, 

Where  a  Freeman  hath  advanced  any  of  his  Children  by  a  Portion,  and  if  it  appears  in  Wri- 
ting under  the  Father's  Hand,  or  by  Marriage- Settlement,  how  much  that  Advancement  was,  tho* 
oy  that  Writing,  Will  or  Settlement,  'tis  faid  it  fhall  be  in  full  of  his  Child's  Part  by  the  Cuftom j 
yet  that  Child  fhall  come  in  for  its  cuftomary  Part  of  the  reft  of  his  Father's  perfonal  Eftate, bring- 
ing what  was  advanced  into  Hotchpot. 

27.  Upon  an  Habeas  Corpus  to  the  Keeper  of  Newgate,  he  returned,  that  in  London  there  are 
Companies,  fome  Freemen  of  which  Companies  are  Livery-men,  and  that  there  is  a  Court  of  Al- 
dermen, and  that  if  any  Perfon  duly  chofen  doth  not  take  upon  him  the  Office  of  a  Livery-man, 
he  may  by  Cuftom  be  committed  by  the  Court  of  Aldermen  to  any  Officer  of  the  City ;  and  that 
Clerk  being  before  that  Court,  and  refufing,  &c.  was  committed  to  the  Keeper  of  Newgate,  until 
he  fhou.d  declare  his  Confent  to  take  upon  him  that  Office ;  adjudged,  that  B.  R.  takes  Notice  of 
Livery-man,  and  of  the  Nature  of  his  Office;  but  they  could  not  take  Notice  that  the  Keeper  of 
Newgate  was  an  Officer  of  the  City  of  London,  &c.     i  Salk.  349.  King  verfus  Gierke. 

(B) 

Cuffomg  concerning  D?p#an$  ano  czft&oto& 

1.  A  DjudgeJ,  that  if  an  Orphan,  who  by  the  Cuftom  of  London  is  under  the  Government  of 
±\_  the  Lord  Mayor  and  Aldermen,  fue  in  the  Spiritual  Court  for  any  Legacy,  &c.  that  a  Pro- 
hibition fhall  be  granted,  becaufe  the  Government  of  Orphans  doth  by  Cuftom  belong  to  the  Lord 
Mayor  and  Aldermen,  and  they  only  have  Jurifdiction  of  them.  5  Rep.  73.  Orphans  of  London 
Cafe.     Pofiea  Prohibition.  (C)  1.  S.  C. 

2.  Upon  an  Habeas  Corpus,  the  Mayor,  Aldermen,  and  Sheriffs  of  London  return  the  Cuftom 
concerning  the  Orphans  of  Freemen,  and  for  fecuring  their  Portions,  they  ufe  to  take  fufficient 
Security  of  them  who  ought  to  pay  the  Money,  and  to  commit  them  to  the  Compter,  if  they  re- 
refufe  to  give  it,  there  to  remain  till  they  give  Security  ;  then  they  return,  that  their  Cuftcms 
were  confirmed  by  Ad:  of  Parliament  Anno  2  R.  2.  &c.  and  that  W  R.  who  was  a  Freeman  of 
London,  had  IfTue  a  Son  and  Daughter  by  E.  his  Wife,  and  died  ;  that  the  Prifoner  being  a 
Suitor  to  the  Widow,  agreed  before  Marriage,  that  fhe  fhould  difpofe  of  200  /.  and  was  bound  in 
a  Statute  to  permit  her  to  make  a  Will  for  that  Purpofe,  and  accordingly  fhe  devlfed  to  her  Son 
and  Daugter,  each  of  them  100  /.  and  died,  that  the  Prifoner  agreed  to  the  Will,  but  refufed  to 
give  Security  to  the  Chamberlain  of  London  to  pay  it  at  the  Time  appointed  by  the  Will,  pre- 
tending that  he  was  bound  by  a  Statute  acknowledged  to  the  Friends  of  the  Orphans  to  perform 
it ;  upon  Reading  this  Return  the  Prifoner  was  remanded,  and  this  was  adjudged  a  good  Cuftom, 
and  that  the  Recognifance  which  he  had  given  before  Marriage,  to  permit  his  intended  Wife  to 
make  a  Will,  did  not  dilcharge  him  to  give  that  Security  which  he  was  bound  to  do  by  the  Cu- 
ftom.    Pafch.  \6  Jac.  Hutton  30.   Andrew's  Cafe. 

3.  Harwood  was  committed  to  Newgate  by  the  Court  of  Aldermen,  for  that  he  having  married  i  Mod. 
an  Orphan  without  Leave  of  the  Court,  was  fined  40  /.  and  refufing  to  pay  it;  all  which  appear-  77,  19' 
ed  upon  the  Return  of  the  Habeas  Corpus ;   and  after   feveral  Exceptions   taken  to  the  Return, 

and  all  over-ruled,  he  was  remanded.  1  Vent.  178.  Harwood's  Cafe.  1  Mod.jy.  SC.  Raym. 
116.  S.  C.    Sid.  250.  S  P.  2  Lev.  32.  S.C. 

4.  In  Trefpafs  for  a  Battery  and   Falfe  Imprifonment,  the  Defendant  juftified  by  the  Cuftom  i  Lev» 
of  London,  for  that  the  Mayor  and  Aldermen  had  a  Court  of  Orphans  for  the  Government  of  In-  l6i- 
fants  of  Citizens,  (viz..)  of  the  Males  till  twenty-one,  and  of  the  Females  till  eighteen  Years  of 
Age,  or  Marriage;  and  that  one  Paine,  a  Citizen  died,  leaving  Alary  his  Daughter  within  the  Age 

of  eighteen  Years,  and  unmarried;  and  that  the  Court  of  Orphans  committed  the  Cuftody  of  her 
to  Sir  William  Bolton,  the  now  Defendant,  by  Virtue  whereof  he  was  poiTelTed  of  her;  and  then 
fets  forth  a  Cuftom,  that  if  any  Perjon  take  fuch  Ward  away,  they  may  commit  him  to  Newgate 
till  he  produce  the  Infant,  or  be  difcharged  by  due  Courfe  of  Law;  and  becaufe  the  Plaintiff 
took  the  Child  away,  he  was  committed,  &c.  it  was  objected  upon  a  Demurrer  to  this  Tlea,  that 
it  was  an  ill  Cuftom  to  commit  a  Man  without  being  heard;  and  as  'tis  an  ill  Cuftom,  fo  'tis  laid 
too  general,  viz.  If  any  Perfon  take  the  Child  away  they  may  commit,  &c.  fo  that  they  may  im- 
prifon  a  Peer,  if  this  is  a  good  Cuftom  ;  to  which  it  was  anfwered,  that  this  b;ing  a  gieat  Offence 
'tis  reafonable,  that  any  Perfon  who  is  guilty  fhould  be  committed  ;  then  it  was  objected,  that  the 
Cuftom  is  laid  to  have  the  Cuftody  of  the  Perfon,  and  of  all  the  Eftate  real  and  perfonal,  which 

7  F  2  may 


1 1 40  Lunatick. 


may  extend  to  Lands  out  of  London  •  but  this  was  affirmed  to  be  their  common  Practice.  Sid.  250. 
JVilkinfon  verfus  Bolton. 

5.  The  Father  being  a  Freeman  of  London,  and  poflefled  of  a  Term  for  Years,  affigned  i:  to 
his  Son,  as  a  Provifion  for  him,  and  died ;  the  Widow  exhibited  her  Bill  in  Equity  for  her  cufto- 
mary  Part;  and  upon  an  Iffue  directed  to  try  whether  fhe  is  barred  by  this  Alignment,  it  was 
proved  and  found  by  the  Jury  that  fhe  is  not,  becaufe  it  was  voluntary,  and  that  ihe  had  a  Title 
to  her  cuftomary  Part  of  a  Term  for  Years  as  well  as  of  Goods.     2  Lev.  130.  City  verfus  City. 


Imtaticlu 

See  Copyhold,  (a)  per  totum. 


(A) 

-tf  HE  King  by  his  Prerogative  hath  the  Protection  of  his  Subjects,  and  the  Govern- 
ment of  their  Lands,  who  are  naturally  defective  in  their  Underilanding;  and 
thefe  are  called  Ideots  or  natural  Fools  from  their  Birth;  and  for  this  Purpofe  there 
is  a  Writ  in  the  Regifter  De  Idiota  inquirendo  vel  examinando,  directed  to  the  She- 
riff to  call  before  him  the  Party  fufpefted  of  Idiocy,  and  to  examine  him  in  the  Prefence  of  a  Jury 
of  twelve  Men  impanelled  by  him,  who  are  to  be  on  their  Oaths  to  inquire,  whether  the  Party 
is  an  Ideot,  or  not ;  and  when  the  Inquifition  is  taken,  the  Sheriff  is  to  certify  it  into  the 
Chancery. 

2.  A  Lunatick,  or  one  Non  compos  mentis,  is  one  who  became  a  Fool  by  Misfottune  or  Acci- 
dent, but  was  not  born  fo ;  and  becaufe  fuch  a  Fool  may  have  lucida  IutervaHa,  therefore  at  fuch 
Times  he  may  have  Difcietion  enough  to  difpofe  and  govern  his  Lands,  and  for  that  Reafon  the 
King  fhall  not  have  the  Cuftody  of  him  and  his  Lands,  as  he  harh  in  the  Cafe  of  Ideocy  :  For  the 
Cuflody  of  the  Body,    Goods  and   Chattels  of  an  Ideot  are  given  to  the  King  by  the  Common 
Law,  and  the  Cuftody  of  his  Lands  by  the  Statute  de  Prarogativa  Regis,  and  the  Ufe  of  them  is 
in  the  King,  but  the  Freehold  is  in  the  Ideot  ;  and  if  he  alien  his   Lands,  the  King  fhall  have  a 
Scire  facias  againfl:  the  Alienee  and  refeife  the  fame  into  his  Hands,  and  the  Inheritance  fhall  be 
veiled  in  the  Ideot ;  but  this  muft  be  underftood  after  he  is  found  by  Inquifition  to  be  an  Ideot,  for 
all  Alienations  and  Gifts  by  him,  before  Inquifition  found,  fhall  be  avoided  after 'tis  found;  but  if 
the  Ideot  die  before  Office  found,  none  can  be  found  afterwards  to  entitle  the  King  to  his  Lands ; 
and  one  who  is  Non  compos  is  in  the  fame  Condition  after  Office  found  as  an  Ideot  as  to  the  A- 
lienation  of  his  Lands  or  Goods ;    for  the  Writ  de  Ideota  inquirendo  extends  to  both.     1 3  £/»'&. 
Dyer  302.    5  Rep.  125.  S.  P. 
1  And. 23.       3.  In  Trefpafs,  the  Defendant  pleaded,  that  it  was  found  by  Office  that  the  Plaintiff  is  a  Lu- 
natick; and   thereupon  the  King  feifed  his  Lands,  and  by  Letters  Patents  granted  the  Rule  and 
Government  of  him  and  his  Lands  to  the  Defendant,  to  take  the  Profits  to  his  own  UJe,  quam  diu 
the  Plaintiff  was  a  Lunatick,  and  fo  juftified  and  prayed  in  Aid  of  the  King ;  adjudged,  that  he 
*  But  the  Should  not  have  Aid,  becaufe  the  King  hath  not  the  Cuftody  of  the  Body  and  Lands  of  one  Nun 
Cuftody  of  compos  mentis,  to  his  own  Ufe,  as  he  hath  of  an  Ideot;  for  in  the  Cafe  of  a  Lunatick  he  is  bound 
an  Ideot,    to  maintain  him  and  his  Wife  and  Family  out  of  the  Profits,  and  hath  nothing  to  his  own  Ufe,  and 
and  of  his  therefore  hath  nothing  in  *  Intereft  to  grant  over;  adjudged  likewife,  that  if  a  Man,  of  his  own 
*>;  s,t)e  \tfron^  before  Office  found,  takes  upon  him  to  receive  the  Rents  and  Profits  of  the  Lands,  he 
grant  over,  fliall  be  accountable  as  a  Bailiff  to  the  Lunatick,  or  to  his  Executors  or  Adminiftrators.     28  H.  8. 
iAnd.23.  C-  B-  Rot.  401.  Frances's  Cafe.     Moor  4.  S.  C. 

4.  Where  a  Perfon  who  is  Non  compos  mentis  levieth  a  Fine  or  fuffereth  a  Recovery,  and  de- 
clareth  the  Ufes  thereof,  this  fliall  bind  him  as  long  as  the  Fine  or  Recovery  ftands  in  Force;  be- 
caufe, fince  he  was  admitted  to  levy  a  Fine  as  a  Perfon  of  found  Memory,  fo  long  as  that  Fine  is 
in  Force,  the  Law  will  allow  him  to  declare  the  Ufes  thereof;  and  thefe  Things  being  Matters  of 
Record,  fliall  not  be  avoided  by  his  Heir  or  Executor,  by  an  Averment  that  he  was  Non  compos, 
becaufe  that  would  be  againft  the  Office  and  Dignity  of  a  Judge,  or  the  Perfon  whom  the  Law 
had  entrufted  to  take  the  Fine.     2  Rep.  58.   In  Beckwith's  Cafe.     4  Rep.  125.  In  Beverley's  Cafe. 

5.  Debt  upon  Bond,  the  Defendant  exhibited  a  Bill  in  Chancery  to  be  relieved  againfl:  the 
Bond,  fetting  forth,  that  at  the  Time  of  the  Sealing  and  Delivery  thereof  he  was  Non  compos 
mentis ;  it  was  refolved  in  this  Cafe,  that  every  Deed  made  by  a  Perfon  who  is  Non  compos  is 
voidable,  but  not  by  himfelf,  becaufe  he  fhall  not  be  allowed  to  work  his  own  Difability  by  Ma- 
king himfelf  a  Fool ;  that  'tis  a  Maxim  in  Law,  that  a  Man  fhall  not  be  received  in  any  Cafe  to 
difable  himfelf;  therefore  he  fliall  not  have  any  Relief  for  that  in  Equity,  becaufe  that  would  be  to 
deftroy  a  Principal  in  Law.    4  Rep.  124.  Beverley  5  Cafe. 

4  6.  Where 
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6.  Where  Lands  are  feifed  by  the  King,  by  Virtue  of  a  Commiffion  of  Lunacy,  and  he  °rants 
the  Cuftody  of  the  Lunatick  fine  computo  reddendo;  yet  if  he  afterwards  is  of  a  fane  Memory,  he 
fhall  have  an  Aftion  of  Account  for  the  Profits;  but  in  the  Cafe  of  an  Ideot  a  nativitate,  'tis 
otherwife,  becaufe  there  the  King  and  his  Grantee  have  the  Profits  to  their  own  Ufe.  Dy'r  25, 
HolmeSs  Cafe. 

7.  All  Afts  which  a  Man  Non  compos  mentis  doth  in  a  Court  of  Record  concerning  his  Lands 
or  Goods,  fhall  bind  him,  but  he  fhall  not  lofe  his  Life,  tho'  he  killeth  a  Man,  neither  fhall  he 
forfeit  his  Lands  or  Goods  in  any  criminal  Cafe,  except  High  Treal'on,  for  Alius  non  facit  reum 
nifi  mens  fit  rea  ;  but  whilft  he  is  Lunatick,  he  is  Demens,  and  'tis  his  Madnefs  and  not  his  Inten- 
tion, which  is  theCaufeof  the  Aftion;  and  for  that  Reafon  his  Punifhment  could  not  be  an  Ex- 
ample to  others.     4  Rep.  In  Beverley's  Cafe.    Plow.  Coin.  19.  S.  P.    1  Lift.  247.  S.  P. 

8.  The  Marquefs  of  Winchefter,  by  his  Laft  Will  in  Writing,  devifed  feveral  Lands  to  his  natu- 
ral Sons,  and  bequeathed  Money  and  Plate  to  them,  and  died  •    afterwards,  this  Will  being  about 
to  be  proved  in  the  Prerogative  Court,   it  was  fuggefled  for  a  Prohibition,  that  the  Marquefs,  at 
the  Time  of  the  Making  the  faid  fuppofed  Will,  was  not  of  Sound  Memory ;  and  this  appearing  by 
feveral  Circumftances,  a  *  Prohibition  was  granted,  &c.  in  which  Cafe  it  was  adjudged,  that  a  *  Ex 
Memory  which  the  Law  allows  to  be  a  Sound  Memory,  is  when  the  Teftator  hath  Judgment  and  tione 
Difcrecion  to  diftinguifh  between  Perfons  and  Things,  and  a  reafonable  Underftanding  to  difpofe  Cokc- 
his  Eftate,  which  is  the  moft  confiderable  Circumftance  to  the  Making  a  good  Will,  and  confifts  in  iR°'l' 
his  Words,  Actions,  and  Behaviour  at  that  Time,  and  not  in  giving  a  plain  Anfwer  to  a  common     ep'2U 
Queftion.     6  Rep.  23.  Marquefs  of  Winchefter  s  Cafe. 

p.  An  Ideot  and  his  elder  Brother  were  Jointenants  for  their  Lives,  W.  R.  purchafed  the  In- 
tereft of  the  elder  Brother,  and  then  feifed  the  Body  of  the  Ideot  and  took  all  the  Profits  of  the 
Lands  ;  afterwards  the  Ideocy  was  found  by  Inquiiition  ;  adjudged,  that  the  King  fhall  have  the 
Profits  of  the  Ideot's  Lands  only  from  the  Time  of  the  Inquifnion ;  but  to  prevent  all  Incum- 
brances made  by  the  Ideot,  it  fhall  have  Relation  to  the  Time  of  his  Birth.  8  Rep.  1 70.  In  Tower- 
fons  Cafe. 

10.  In  Trefpafs,  &c.  the  Defendant  pleaded,  that  B.  D.  was  feifed  in  Fee  of  the  Lands,  and  by 
the  Writ  de  Ideota  inquirenda  was  found  an  Ideot,  not  having  lucid  Intervals  per  f pat  turn  vtlo 
Annorum,  by  Virtue  whereof  the  King  was  entitled,  who  granted  the  Cuftody,  &c.  to  Sir  A.  F. 
who  died,  and  that  the  Defendant  is  his  Executor;  and  upon  a  Demurrer  it  was  agreed,  that  the 
King,  by  his  Prerogative,  hath  the  fole  Intereft  in  granting  the  Eftate  of  an  Ideot,  but  not  of  a 
Lunatick;  but  the  Queftion  was,  whether  this  Perfon  was  found  to  be  an  Ideot;  'tis  true,  'tis 
found  that  he  was  fo,  having  no  lucid  Intervals  per  fpatium  oclo  Annorum,  but  before  thefe  eight 
Years  fhe  might  have  fuch  Intervals,  and  there  can  be  no  Ideot,  but  a  nativitate:  Sed  per 
Curiam,  here  is  a  general  Finding,  that  fhe  is  an  Ideot;  and  the  Words  which  follow  per  fpatium 
oSio  Annorum  fhall  be  Surplufage,  and  the  Grant  of  the  Cuftody  of  the  Ideot  to  the  Teftator 
carries  an  Intereft  to  his  Executor  as  well  as  a  Trufi.     3  Mod.  43.  Prodgers  verfus  FraxAer. 

In  a  Special  Verdift  in  Ejectment,  the  Cafe  was:  fT.  Nicholas  Leech  devifed  his  Lands  to  the 
Heirs  Males  of  his  Body,  and  for  Want  of  fuch  IfTue,  to  his  Brother  Simon  Leech  for  Life,  Remain- 
der to  the  firft  Son  of  the  Body  of  Simon  in  Tail  Male,  Remainder  to  Sir  Simon  Leech  in  Tail,  Re- 
mainder to  his  own  right  Heirs:  The  Teftator  died  without  IfTue,  and  afterwards  Simon  Leech 
married,  and  two  Months  before  the  Birth  of  his  Son,  furrendered,  &c.  the  Lands  to  Sir  Simon  and 
his  Heirs ;  but  that  at  the  Time  of  the  Sealing  and  Delivery  of  this  Deed  of  Surrender,  the  faid 
Simon  Leech  was  not  Compos  mentis  ;  that  about  two  Months  after  this  Surrender,  Charles  Leech, 
the  Son  and  Heir  of  Simon  was  born,  who  is  now  LefTor  to  the  Plaintiff;  the  Queftion  was,  whe- 
ther this  Surrender  by  a  Perfon  Non  Compos  was  void  ab  initio,  and  fo  could  pafs  no  Eftate  to  the 
Surrendree;  for  if  fo,  then  it  can  be  no  Bar  to  Charles  in  Remainder,  becaufe  the  Aft  being  void, 
the  Eftate  in  Law  remains  in  him  :  Et  per  Curiam,  the  Grants  of  Infants  and  Lunaticks  are  parallel 
both  in  Law  and  Reafon,  and  there  are  exprefs  Authorities,  that  a  Surrender  made  by  an  Infant  is 
void,  therefore  fo  is  a  Surrender  by  one  Non  compos ;  and  in  all  Cafes  where  'tis  faid,  that  the 
Deeds  of  Infants  are  not  void,  but  voidable,  the  Meaning  is,  that  Non  eft  factum  cannot  be 
pleaded  to  fuch  Deeds,  becaufe  they  have  the  Form,  tho'  not  the  Operation  of  Deeds;  therefore 
they  cannot  be  avoided  upon  that  Account,  without  fhewing  fome  fpecial  Matter  to  make  them 
void  ;  therefore  where  an  Infant  makes  a  Letter  of  Attorney,  tho'  'tis  void  in  it  felf,  yet  it  fhall 
not  be  avoided  by  his  Pleading  Non  eft  factum,  but  by  fhewing  his  Infancy:  The  Plaintiff  had 
Judgment,  and  it  was  affirmed  upon  a  Writ  of  Error  in  the  Houfe  of  Peers.  3  Mod.  301.  Thomp- 
Jon  verfus  Leech.     See  Remainder. 


^ailjCm,     See  ZVttpaffr  (B)  per  totum. 
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(A) 
UUjat  i&  Maintenance.    See  Jurors.  (A) 

l*  Ik  M  Aintenance  is  either  when  People  fide  with  one  another  to  take  or  keep  Poflefllon 
of  Houfes  or  Lands,  and  then  'tis  called  Ruralis,  or  when  they  fide  with  one 
another  in  Quarrels,  or  Suits  in  Courts,  and  then  'tis  called  Curialts. 

2.  If  a  Man  affigneth  a  Bond  to  another  in  Satisfaction  of  a  Debt  due  to  the 
Aflignee,  this  is  not  Maintenance;  but  if  he  affign  it  for  a  Confideration,  'tis  Maintenance.     Noy 
52.  Harvey  verfus  Batsman. 
Cro.Ehz.       ^  Maintenance  cannot  be  in  Suits  in  the  Spiritual  Court,  by  the  Statute  32  H.  8.  and  fo  it  was 
Gould'n"'  ac*judged  ln  Confiantiae  and  Barnes's  Cafe.     See  Noy  68.  Ttfdale  verfus  Benngton. 

"3-S.C. 

4.  If  an  Attorney  take  a  Bribe  or  Reward  to  rafe  a  Record,  or  caufe  another  Attorney  to  ap- 
pear on  the  other  Side  and  confefs  the  Action,  this  is  Maintenance.     Hob.  9.  Tardiey  verfus  Elliott. 

5.  Where  there  is  a  Bond  for  Perfoin.ance  of  Covenants  in  a  Leafe,  and  after  the  Covenants 
are  broken,  the  Leflee  affigns  both  the  Leait  and  Bond  to  another,  and  then  the  Aflignee  puts  the 
Bond  in  Suit,  this  is  Maintenance  ;  fo  if  the  Leifee  aiiigns  the  Bond  and  not  the  Leafe,  and  after- 
wards the  Covenants  are  broken,  and  the  Aflignee  puts  the  Bond  in  Suit,  that  likewife  is  Main- 
tenance.     Godb.%\.  Reynolds  verfus  Truehtk. 

6.  One  of  the  Defendants,  fuppofing  he  had  a  Title  to  Lands  then  in  the  PofTeffion  of  0.  L.  a- 
greed  to  fell  the  Laid  Lands  to  the  other  Defendant,  and  for  that  Purpofe  he  made  a  Leafe  thereof 
to  the  third  Defendant  to  try  the  Title,  and  this  was  to  the  Ufe  of  him  with  whom  the  Agree- 
ment was  made ;  but  nothing  was  done  upon  this  Leafe,  and  he  Year  and  Day  were  long  fince 
paft ;  but  yet  all  three  Defendants  were  fined  in  the  Star- Chamber,  upon  a  Bill  exhibited  againft 

*  Cap.9.    them  for  Maintenance;  for  this  is  Maintenance  at  Common  Law,  but  not  on  the  Statute  *  3  2  H.'fi, 
becaufe  the  Year  was  paft.     Moor  75 1.  Sir  Oiliffe  Leigh  verfus  Helgar  &■  al'. 

(B) 

im^at  tg  not  Maintenance. 

4  Leon.    1,  'TpHE  Lord  Cromwell,  pretending  that  TV.  R.  a  Copyholder,  had  forfeited  his  Eftate,  caufed 
ao3*  J.      a  Servant  to  make  an  Entry  in  his  Behalf,  which  was  accordingly  done,  and  thereupon 

the  Copyholder  brought  an  Action  of  Trefpafs  againft  the  Servant;  and  they  being  at  Iflue  upon 
the  Forfeiture,  the  Copyholder  being  informed,  that  the  Bailiff  of  the  Franchife,  under  the  Earl 
of  Arundel,  who  had  the  Return  of  Writs,  intended  to  return  great  Men,  and  feveral  Lords  of 
Manors,  applied  himfelf  to  the  Defendant,  who  was  chief  Servant  to  the  Earl,  and  told  him,  if 
the  Bailiff  returned  fuch  Perfons,  they  would  not  appear  at  the  Trial  fo  readily  as  Men  of  a  lower 
Condition,  and  therefore  prayed  his  Order  to  the  faid  Bailift  for  making  an  indifferent  Panel;  the 
Defendant  advifed  the  Copyholder  to  petition  the  Earl  of  Arundel  in  this  Matter;  whereupon  a 
Petition  was  drawn  in  Form,  which  the  Defendant  delivered  to  the  Earl,  upon  which  the  Earl 
delivered  the  Freeholders  Book  to  three  of  the  chief  Agents,  and  thereupon  a  Jury  was  impanel- 
led, and  the  Defendant  had  a  Verdict;  and  afterwards  a  Bill  was  exhibited  in  the  Star-Chamber 
againft  this  chief  Servant  of  the  Earl,  for  unlawful  Maintenance;  adjudged,  that  it  was  not 
Maintenance,  becaufe  the  Defendant  being  chief  Servant  and  Agent  to  the  Earl,  and  hearing  of 
this  undue  i  rattice  intended  by  his  Bailiff,  he  could  not  do  better  than  to  inform  his  Lord  there- 
of, for  it  concerned  his  Honour  and  the  Inheritance  of  his  Franchife;  but  if  the  Defendant  had 
been  a  meer  Stranger,  and  there  had  been  no  Manner  of  Privity  between  the  Earl  and  him,  then 
it  had  been  Maintenance.     Mich.  28  Eliz.  2  Leon.  133.  Lord  Cromwell  verfus  Townfnd. 

2.  'Tis  not  Maintenance  for  any  Man  to  follicite  and  profecute  for  another  any  Manner  of 
Suit,  tho'  he  is  neither  an  Attorney  or  Counfellor,  fo  as  he  do  not  lay  out  any  Money  to  maintain 
fuch  Suit.     Hob.  67.  Worthington  verfus  Gajlon. 

3.  Tenants  of  a  Manor  may  all  join  to  defend  a  Caufe  for  a  Thing  which  is  common  to  them 
all,  becaufe  'tis  in  Effect  but  one  Caufe  and  one  Defence.  Hob.  01.  Lord  Howard  verfus 
Bell,  and  Dunch  verfus  Bamfler.  Moor  562.  Ameridetb's  Cafe.  S.P.  Moor  788.  Lord  Grey's 
Cafe.  S.  P. 

1  And.  4.  In  an  Information  upon  the  Statute  32  H  8.  of  Maintenance,  there  was  a  Special  Verdict, 

201.  S.C  which  found  that    the  Husband  was  feifed   in  Fee,  and  made  a  Feoffment  in  Fee  to  the  Ufe  of 

himfelf  and  B.B.  whom  he  then  intended  to  marry,  and  to  the  Heirs  of  the  Husband;  the  Mar- 
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riage  took  effeft ;  then  the  Husband  made  a  Feoffment  to  a  Stranger,  and  died  ;  the  Widow  ne- 
ver was  in  PofTeflion,  but  fhe  made  a  Leafe  of  the  Lands  for  Years  to  the  Defendant,  who  was 
her  half  Brother,  to  try  the  Title  ;  adjudged  a  good  Leafe  to  pafs  an  Intereft  by  this  Statute, 
tho'  fhe  never  was  in  Pofleffion;  for  the  Meaning  of  the  Statute  was  to  fupprefs  the  Practices 
of  thofe  who  pretended  a  Right  to  Lands,  and  for  the  Furtherance  of  fuch  pretended  Right,  would 
convey  their  Intereft  to  fome  great  Perfon,  who  by  his  Power  might  opprefs  the  PoffefTor ;  but 
ftill  it  was  held,  that  this  Leafe  to  the  Brother  of  the  half  Blood  was  in  Danger  of  the  Statute 
and  therefore  Judgment- was  given  for  the  Plaintiff.  Mich.  31  Eliz..  \  Leon.  166.  Slywrigbt 
verfus  Page.     Moor  266.  S.  C. 
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Where,  and  to  whom  it  lies,  and  of  the        lie.  (B) 

Form  of  the  Writ.   (A)  I  Of  Returns  to  it,  good,  (C) 

Where,  and  in  what  Cafes  it  doth  not  j  Of  Returns  to  it,  not  good.  (D) 


(A) 

ftlHjere,  anD  to  tofjoro  it  Iit$,  ano  of  t\yt  f  ojm  of  t&e  mviu 

X .  "SP"  T  lies  to  a  Mayor  to  reftore  a   Citizen  to   his  Freedom,  being  disfranchifed  for  refufmg 
to  ftand  to  the  Award  of  two   Aldermen   in  a  Caufe  depending  between  him  and  an- 
I       other  Citizen.     Dyer  Pafch.  16  Eliz,.  333. 
.JL.         2*  Ic  nes  to  reftore  a  Citizen,  who  was  disfranchifed,  for  fpeaking  contemptible  Words     R  jj 
to  the  Chief  Magiftrate,  becaufe  fuch  Words  are  no  Caufe   of  Disfranchifement  ;  it  muft  be  for  Rep.224. 
fome  Aft   done,   (and  not  only  endeavoured  to  be  done)  againft  his  Duty   and  Oath  ;  neither 
can  he  be  disfranchifed  without  Authority  fo  to  do,   either  by  Charter  or  Prefcription,  unlef,  he  is 
convifted  by  due  Courfe  of  Law,  of  fome  infamous  Crime  ;  and  if  a  fufficient  Caufe  is  returned  upon 
the  Mandamus,  tho'  'tis  falfe,  the  Party  fhall  never  be  reftored  ;  but  he  may  have  an  Aftion  on  the 
Cafe  for  the  falfe  Return  ;  and  therefore    it  ought  to  be  certain.     1 1  Rep.  93.    Bagg's  Cafe. 
Clerk's  Cafe,  S.  P.     Palm.  451.  The  King  verfus  Mayor  of  Oxford,  S.  P.    Latch  220,  S.  C.   Noy 
a  Cro.  506.  93.  S.  C. 

3.  The  Office  of  Town-Clerk  of  Bedford  was  granted  to  one  in  Reverfion,  after  the  Life  of 
the  Town-Clerk  then  living,  who  died,  and  another  was  chofen;  yet  the  Court  granted  a  Man* 
damns  to  the  Reverfioner.     Poph.  196.  Audley  verfus  Ivy. 

4.  Mandamus  lies  to  reftore  an  UJher  to  a  Grammar  School;  and  that  was  Crawford's  Cafe ; 
it  lies  to  reftore  an  Alderman,  and  that  was  Shuttleworth's  Cafe.  2  Bulfl.  122.  it  lies  to  reftore  a 
Common  Council-Man,  and  that  was  Efiwick's  Cafe.  Style  32.  it  lies  to  reftore  a  Town-Clerk  and  a 
Conftable.  Noy  78.  Poph.  \6 7.  and  it  lies  to  reftore  a  Burgefs  of  a  Borough -Town,  and  that  was 
Clerk's  Cafe.  2  Cro.  506.  and  it  lies  to  reftore  a  Steward  of  a  Court-Leet  ;  but  doubted,  whether 
to  reftore  a  Steward  of  a  Court-Baron,  and  this  was  Stamp's  Cafe.     Raym.  1  2. 

5.  Mandamus  to  reftore  him  to  his  Fellowjhip  of  Chrifl-College  in  Cambridge  ;  the  Mafter  and  iLev.iJ. 
Fellows  return,  that  if  any   Fellow  of  the  College  be   peccant,  he  fhall  be  correfted  by  the  Ma- 
fter and  Dean,  and  if  he  find  himfelf  aggrieved,  he  may  appeal  to  the  Chancellor  of  the  Univer- 

fity,  and  to  two  Senior  Dotlors  ;  and  upon  this  Return  the  Court  adjudged,  that  he  fhould  have 
no  Remedy  here,  but  that  he  ought  to  appeal  to  the  Vifitor  j  the  Mandamus  was  denied.  Raym» 
31.  Dr.  IViddrington's  Cafe. 

6.  Mandamus  to  reftore  him  to  the  Place  of  Attorney  of  the   Town-Court   of  Canterbury ;  the  Sid.  94, 
Court  divided,  and  fo  it  was   not  granted.     Raym.  56.  Hurfi's  Cafe  ;  it   was  afterwards  granted.    151. 

Mandamus    to  the  Mayor,  &c.  of  Oxford,  to  make   one  Townfend  free  of  the  City,  having  l  Lev* ?$• 
ferved  an  Apprenticeship  to  a  Taylor  there  for  feven  Years,  and  his  Mafter  refufing  to  make  him  c'-9\ 
fret,  the  Mandamus  was  granted,  Raym.  69.  Townfend's  Cafe  ;  thereupon  the   Mayor  returned,  1  l'cv- 
tha  if  any  Perfon  binds  himfelf  an  Apprentice,  the  fame,  by  the  Courfe  of  their   Corporation,  is  91.  s.  C, 
to  te  enrolled;  that  Townfend  did  bind  himfelf  Apprentice  by  Indenture  to  one  Colley  for  feven 
Yeas,  and  covenanted,  that  he  would  not   marry  during   his  Apprenticeship,  (which  was  to  the 
TraJe  of  a  Taylor)  that  the  Indenture  was  enrolled,  and  that  he  married  within  the  two  firft 
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Yenrs,  &c.  and  afterwards  ferved  rather  as  a  journeyman  than  an  Apprentice  j  it  was  adjudged 
an  ill  Return,  becaufe  incertain,  and  that  'tis  a  Breach  of  Covenant,  and  no  Reafon  to  bar  him  of 
his  Freedom  Raym.  92.  Town  [end's  Cafe. 
1  Uv.65.  7.  Mandamus  to  the  Senior  Fellow  of  QtieerPs  College  in  Cambridge,  to  admit  Dr.  Patrick  Prejt- 
Sid.  346.  dent,  being  lawfully  chofe,  or  to  fkew  Caufe  to  the  contrary  ;  after  an  Alias  &  Pluries,  he  re- 
turned, that  H.  6,  30  Martii  Anno  26  of  his  Reign,  gave  Licenfe  to  Margaret  Queen  Confort, 
to  found  a  College,  to  conlift  of  a  Prefident,  &c.  adjludendum  &  oranditm;  and  that  fhe  found- 
ed a  College  accordingly,  and  made  Andrew  Duckett  fir  ft  Prefident,  and  four  Fellows,  and  that 
they  might  choofe  more,  and  that  they  fhould  be  governed  by  fuch  Statutes  as- the  Bijhop  of 
Coventry  and  Chancellor  of  the  Exchequer  fhould  make  whilft  living  ,  that  the  faid  Bijhop  of  Co- 
ventry, &c.  did  appoint  it  fhould  be  called  Queen's  College,  and  made  feveral  Statutes  for  the  Go- 
vernment thereof,  &c.  That  King  'James  confirmed  all  Grants  made  to  the  Univerfities ;  and 
that  the  Chancellor  of  the  Univerfity,  or  in  his  Absence,  the  Vice-Chancellor,  fhould  be  Vifitor 
of  all  Colleges  and  Halls,  where  no  fpecial  Vifitor  was  or  fhould  be  appointed  ;  that  no  Special 
Vifitor  of  this  College  wr.s  appointed,  &c.  that  ever  fince  the  Death  of  the  laft  Prefident,  Ed- 
ward Earl  of  Manchefier  had  been  Chancellor,  and  out  of  Cambridge,  and  that  Dr.  Dillingham 
had  been  Vice  Chancellor;  that  the  Univerfity  of  Cambridge  is  within  the  Diocefe  of  Ely;  that 
Matthew  Wrenn  was  and  is  Bifhop  of  Ely;  that  Pr.Patri  k  hath  not  appealed  to  the  Chancellor, 
Vice-Chancellor,  or  Bifhop  of  Ely,  and  therefoie  he  cannot  be  admitted  Prefident;  it  was  ob- 
jected againft  this  Return,  that  it  was  ill,  bscaufe  it  fees  forth,  that  Dr.  Patrick  had  not 
appealed  to  the  Bifhop  of  Ely,  in  whofe  Diocefe  this  College  is;  now  'tis  plain  he  is  not  ap- 
pointed Vifitor  by  the  Founder,  and  he  cannot  be  fo  by  Law,  becaufe  where  a  Head  of  a 
Corporate  Body  is  conftituted  without  the  Concurrence  of  the  Ordinary,  there  he  hath  no  Ju- 
rifdiaion,  tho'  the  Corporation  is  Spiritual ;  'tis  certain  he  hath  not,  if  the  Corporation  is  Tem- 
poral, and  this  is  rather  fo  than  Spiritual  ;  for  neither  the  Perfons  or  Employment  are  Spiritual  ; 
for  'tis  ad  ftudendum&  orandum  ;  'tis  true,  the  laft  is  Spiritual ;  but  'tis  the  Duty  of  every  Perfon 
to  pray;  but  certainly  adjludendum  is  not  Spiritual,  for  the  Study  of  Humane  Learning  is 
chiefly  the  Bufinefs  of  the  Fellows  ;  in  the  next  Place,  the  Letters  Patents  of  King  James  make 
no  Alteration  in  this  Cafe,  for  thofe  are,  that  the  Chancellor,  or  the  Vice-Chancellor  per  Cancel- 
larium  Vniverfitatis  in  ea  parte  appunciuu',  &c.  fhall  be  Ordinary,  Vifitor,  &c.  Now  by  this 
Grant  the  Chancellor  is  not  to  be  a  Vifitor,  unkfs  he  is  in  the  Town  and  Univerfity,  and  the 
Vice  Chancellor  is  not  to  vilit,  unlefs  he  is  in  ea  parte  appun£luat\  and  that  is  not  alledged  in 
this  Return;  on  the  contrary  it  was  argued,  that  where  the  Foundation  of  a  Corporation  is  Ele- 
emefmary,  let  it  be  Spiritual  or  Lay,  1''  Ordin  ry  is  Vifitor;  and  if  not,  then  the  Founder; 
and  if  neither,  then  the  King,  for  he  is  the  Fpuntain  of  Authority  ;  and  if  fo,  then  the  >King 
hath  granted  this  Power  to  the  Vice  hancellor,  and  to  him  Dr.  Patrick  ought  to  appeal,  and 
cannot  come  hither  per  fait  urn  for  Relief;  the  Court  was  divided.     Raym.  101.  Dr.  Patrick's  Cafe. 

8.  Mandamus  to  reftore  him  to  the  Place  of  one  of  the  approved  Men  of  Guilford;  and  up- 
on the  Return,  it  appearing  there  was  juft  Caufe  of  Reftitution,  the  Matter  was  referred  to  two 
neighbouring  Gentlemen,  who  made  an  Award,  that  he  fhould  be  reftored ;  and  yet  they  re* 
fufed  to  reftore  him  ;  whereupon  a  Motion  was  made  for  an  Attachment,  but  it  not  lying  againft 
a  Corporation,  a  Rule  was  made  for  an  At  '  ment  rufi,  &c.  and  if  upon  ferving  that  Rule, 
the  Corporation"  refufed,   then  B.  R.  would  grant  a  Reftitution.     Raym.  152.  Mill's  Cafe. 

9.  Mandamus  to  the  Mayor  of  Barnjlaple,  to  reftore  the  Recorder;  they  returned,  that  non 
conjlat  nobis  that  he  was  ever  chofen  Recorder  ;  this  Return  was  held  infufficient,  and  the  Par- 
ty  reftored.     Raym.  153.  The  Recorder  of  Barnjlaple  s  Cafe.     See  Pojlea  Manaton's  Cafe. 

Sid.  461.  10.  Mandamus  to  the  Mayor  of  Stratford  upon  Avo)  ,  to  reftore  on  Dighton  to  his  Office 
1  Vent.  0f  Town-Cleik;  the  Return  was,  that  the  King  by  his  Letters  Patents  granted,  that  there 
77,  82,  f]j0U]d  be  a  Town  Clerk,  and  that  he  fhould  continue  in  his  Office  during  the  Pleafure  of  the 
„9I,  Mayor  and  Aldermen,  and  that  the  faid  Dighton  was  chofen  Town-Clerk,  and  afterwards  they 

turned  him  out ;  it  was  objected  againft  this  Return,  that  it  was  ill,  becaufe  no  Caufe  was  fhevv- 
ed,  why  they  turned  him  out ;  and  for  that  Reafon  the  Return  of  a  Mandamus  in  Warrens 
Cafe,  who  was  an  Alderman  was  held  ill  ;  but  adjudged  in  the  principal  Cafe,  that  the  Corpo- 
ration had  an  Arbitrary  Power  by  this  Grant,  and  therefore  they  could  not  reftore  Dighton;  but 
'  advifed  a  Scire  facias  to  repeal   the   Patent.     Raym.  188.  Dighton  s  Cafe. 

11.  One  Amhurjl  of  Grays-Inn  had  fome  Lands  adjoining  to  Newgate  Market,  which  was 
taken  into  the  Market  for  the  enlarging  thereof,  and  thereupon  according  to  the  Act  19  Car.  2. 
cap.  8.  and  22  Car.  2.  he  prayed  Satisfaction  of  the  City,  and  had  a  Jury  impanelled,  who  gave 
him  500  /.  and  the  Lord  Mayor  and  Aldermen  refufing  to  enter  Judgment  upon  that  Verdict,  he 
moved  for  a  Mandamus  to  make  them  enter  it,  and  it  was  granted.  Raym.  214.  Amhurjl't 
Cafe. 

12.  The  Cafe  was  Quarles  Brown  made  a  Will,  and  conftituted  Michael  Dunkin  Executor  in 
Truft  for  Mrrgaret,  and  died;  afterwards  Adminiftration  with  the  Will  annex'd  was  granted  to 
Michael  Dunkin,  who  made  his  Will,  and  conftituted  the  now  Plaintiff  Executor,  and  dL'd  ; 
then  the  Defendant  took  out  Adminiftration  to  Quarles  Brown's  Eftate  for  the  Ufe  of  Margiret, 
and  put  in  a  Caveat  to  hinder  the  Plaintiff  from  proving  the  Will  of  Michael  Dunkin  his  Father, 
and  prays,  that  it  may  not  be  proved  till  a  Commiffion  of  Appraifement  iffued  to  appraife  the  Coods 
of  Michael  Dunkin,  and  a  Commiffion  of  Infpeftion  to'view  his  Books  and  Papers  ;  all  whict  was 
granted;  and  then  the  Plaintiff,  appealed  to   the  Delegates;  and  afterwards  prayed  a  Mandamus 
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to  the  Judge  of  the  Prerogative  Court,  to  command  him  to  proceed  in  proving  the  Will  •  for 
that  the  Will  it  felf  was  not  controverted,  but  the  Probate  flopped  for  a  collateral  Caufe,'  and 
the  Mandamus  was  granted.     Raym.  23  j.  Dunkin  verfus  Munn. 

13.  Mandamus  to  Charles  Lnxon  Mayor  of  Trevena  Befeney,  to  fwear  Manaton  into  that  Of- 
fice, being  duly  elected  by  the  faid  Borough ;  Luxon  returns,  that  before  the  iffuing  the  faid 
Writ,  he  the  faid  Luxon  was  removed  from  the  Place  of  Mayor,  and  one  William  Amy  was  xhen 
cbofen,  admitted  and  fworn,  and  was  and  is  ftill  Mayor,  and  hath  the  Cuftody  of  the  Common 
Seal,  and  thereupon  Luxon  could  not  reftore  him  ;  two  Judges  of  Opinion,  that  this  Return 
was  ill,  becaufe  'tis  not  returned,  that  the  new  Mayor  Amy  was  debito  modo  eleclui,  and  Returns 
mull  be  certain,  and  not  taken  by  Implication;  but  two  other  Judges,  that  it  fhal'l  b«  intended, 

that  he  was  duly  chofen,  according  to  the  Charter.    Raym.  26$.  Manaton  s  Cafe.     See  Recorder  of*  T-Jon« 
Barnjlaple's  Cafe  ;  but  in  the  Cafe  of  the  Mayor  of  *  Saltajh  the  like  Return  was  adjudged  ill  •  and  Wifi 
that  he  ought  to  have  returned,  that  Veale  was   not  duly  elected,  that  he  might  have  an  Action  of  The* 
againft  the  returning  Officer,  if  the   Return  had  been  falfe.     Raym.  431.  Veale's  Cafe.  King*. 

14.  Mandamus   to   the  Mayor,    Aldermen,   &c.   of  Carlifle,   to    reftore  Timothy   Haddock   to  Stephens, 
the  Place  of  Alderman,  &c.  there  was  a  very  long  Return,  the  Subftance  whereof  was,  That  the 

City  of  Carlifle  was  incorporated  by  the  Name  of  Mayor  and  Citizens,  &c.  Time  out  of  Mind; 
and  that  there  were  always  twelve  Conciliarii,  alias  Aldermanni  of  the  faid  City,  of  which  Num- 
ber a  Mayor  was  yearly  chofe,  and  thirty-two  fufficient  Citizens,  who  together  with  the  Mayor 
&  Concilarii,  alias  Aldermanni,  were  to  be  the  Common  Council,  &c.  that  King  Charles  the 
firft  did  by  Letters  Patents  21  July  13  Car.  incorporate  the  faid  City  by  the  Name  of  Mayor, 
Aldermen,  Bailiffs  and  Citizens,  and  fo  fets  forth  the  Letters  Patents  of  Incorporation,  wherein  there 
is  a  Power  given  to  the  Corporation  to  remove  a  Mayor  for  ill  Government,  or  other  realbnable 
Caufe,  but  no  Power  to  remove  an  Alderman ;  then  they  return,  that  Time  out  of  Mind,  to 
the  Time  of  the  Making  the  faid  Letters  Patents,  quilibet  Conciliarius,  alias  Aldermanus,  was 
removable  for  juft  Caufe  ;  that  Timothy  Haddock  was  chofe  Alderman,  &c.  and  was  removed 
for  juft  Caufe,  fetting  it  forth  ,•  and  therefore  they  could  not  reftore  him  3  and  this  Return 
was  held  good;  for  tho'  by  the  Letters  Patents  of  Car.  i.the  Corporation  had  no  Power  to  re- 
move an  Alderman ;  yet  fince  a  Conciliarius  alias  Aldermanus,  was  antiently  removably  for  juft 
Caufe,  that  Power  ftill  remains,  for  the  Letters  Patents  doth  not  abridge  the  Corporation  of 
any  of  their  antient  Privileges ;  if  it  fhould,  it  would  be  very  prejudicial  to  moft  of  the  Corpo- 
rations in  England,  who  had  been  fo  Time  out  of  Mind,  but  of  late  had  furrendered,  and  ta- 
ien  new  Charters.     Raym.  437.  Haddock's  Cafe. 

15.  Mandamus  to  Sir  Tho.  Ex  ton,  CommifTary  to  the  Dean  and  Chapter  of  St.  Paul's  Lon- 
don, to  fwear  Edward  Carpenter  one  of  the  Church-wardens  of  Stoke-Newington  in  Surrey,  the  Dr. 
finding  that  there  was  a  Difpute  between  the  Parfon  and  Parifhioners,  he  claiming  a  Right  by 
the  Canon  to  choofe  on,  and  they  claiming  a  Right  by  Cuftom  to  choofe  both:  Now,  to 
fave  himfelf  from  a  Contempt,  and  that  he  might  not  be  liable  to  an  Action  for  a  Falfe  Re- 
turn, he  returned  the  Fact  after  this  Manner,  That  there  was  a  Suit  depending  in  the  Spiritual 
Court,  between  the  Parfon  and  the  Church-warden  chofen  by  him,  and  the  Church-warden  cho- 
fen by  the  Parifhioners  ;  then  he  fets  forth  their  Allegations  on  each  Side,  which  were  admitted  by 
the  Court,  and  that  the  Parifhioners  produced  Witnefles  to  prove  the  Cuftom  of  chufing  two 
Churchwardens,  and  a  Day  was  appointed  for  a  Proof,  but  that  they  neglected  to  have  them 
then  examined,  and  that  the  Court  was  ready  to  give  Sentence  for  the  Right  of  the  Parifhioners 
when  they  fhould  prove  the  Cuftom;  then  he  certifies  that  he  gave  the  Oath  of  Church-warden 
to  one  of  thofe  who  was  chofen  ;  but  this  Court  awarded  a  Mandamus  to  fwear  the  other,  becaufe 
the  Spiritual  Court  cannot  try  this  Cuftom  as  aHedged  in  the  Return.     Raym.  439.  Carpenter's  Cafe. 

16.  It  was  granted  to  reftore  one  Middleton  to  the  Office  of  Treafurer  of  the  New-River  Wa-  X-Ler; 
ter,  for  the   regulating  whereof  certain    Perfons    were    incorporated  Anno  9  Jac.  and  amongft  I4j, 
other    Officers  appointed,  this  of  the  Office  of   Treafurer  was    one.     Sid.  169.  Middleton 's 
Cafe. 

17.  It  was  granted  to  the  Monyers,  to  reftore  on  Sterling  to  his  Place  of  Workman  in  the 
Mint;  but  it  bearing  Tefte  4  Julii,  which  was  after  the  Term,  it  was  quafhed.  Sid.  304  Ster- 
ling's Cafe. 

18.  It  was  granted  to  reftore  Dr.  Goddard  to  the  Place  of  one  of  the  College  of  Vhyjlcians  in 
London.     Sid.  29.  Dr.  Goddard's  Cafe.     See  3  Mod.  26^.     Shower  74.  S  P.     1  Lev.  ,9.  S.C. 

1 9.  It  was  granted  to  reftore  one  Stamp  an  Attorney  to  the  Office  of  a  Steward  of  a  Court-Leet 
for  the  Manor  of  Stepney;  but  not  of  a  Court-Baron,  becaufe  that  is  only  of  a  private  Matter. 
Sid.  40.  Sta?np's  Cafe. 

20.  It  was  granted  to  a  Perfon  to  deliver  up  Records,  (viz,.)  by  the  Name  of  Evidences, 
and  other  Things  particularly  exprefled  in  the  Writ;  and  this  was  to  deliver  them  to  the  fuc- 
ceeding  Officer.     Sid.  3  1  The  Town-Clerk  of  Nottingham's  Cafe. 

21.  Mandamus  to  the  Mayor  of  Oxford,  to  fwear  the  Perfon  who  had  ferved  an  Apprenticefhip,  1  Lcv.fli. 
and  to  make  him  irte  of  the  City  ;  it  was  doubted  at  firft,  whether  fuch  a  Mandamus  would  lie;  Raym. 
but  upon  producing  a  Precedent,  where  it  was  granted  to  the  Mayor  of  Norwich,  commanding  92- 

him  to  admit  one  to  his  Freedom  these,  who  was  entitled  to  it  by  Birth  ;  it  was  likewile  grant- 
ed in  the  principal  Cafe.  Sid.  107.  Townfend  &  Mayor  of  Oxford.  See  3  Mod.  128.  4  Mod. 
234. 
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zz.  Mandamus  to  the  Chancellor  or  Surrogate  of  the  Bifhop  of  Chefter,  to  fwear  a  Church- 
warden into  his  Office,  who  returned,  that  the  Perfon  was  not  duly  ele&ed,  and  thereupon  an 
Action  on  the  Cafe  was  brought  againft:  the  Chancellor,  in  which  the  Plaintiff  declared,  that  he 
was  duiy  chofen,  &c.  and  that  the  Defendant  refufed  to  fwear  him;  thereupon  the  Plaintiff  mo- 
ved for  a  Mandamus  to  fwear  him,  and  it  was  granted ;  then  he  alledges,  that  he  offered  him- 
felf  to  the  Chancellor  to  be  fwore,  who  refufed,  and  made  a  Falfe  Return  of  the  Mandamus, 
(viz,.)  that  the  Plaintiff  was  not  duly  elected,  quorum  pretextu  he  was  deprived  of  his  Office.     2 

Lutw.  322. 

23.  Mandamus  was  granted  to  the  Spiritual  Court  to  fwear  two  Church-wardens,  who  were 
chofen  by  the  Parifh,  fuggefting,  that  it  was  the  Cuflom  of  that  Parifh  fo  to  do  ;  but  that  the 
Court  refufed  to   fwear  them,  upon    Pretence,    that    the  Par/on  ought   to  chofe    one.     1  Vent. 

115. 
Raym.  24.  It  was  granted  to  the  Lord  Mayor  and   Court  of  Aldermen,  to  give  Judgment  upon  the 

214.  S.  C.  Statute  13  Car.  2.  11.  for  rebuilding  the  City  of  London;  and  it  hath  been  granted  to  the  Or- 
dinary to  grant  AdminUtration.     1  Vent.  187.  Amburft'sCate. 

25.  It  was  granted  to  reftore  an  Alderman  of  Canterbury  to  the  Precedency  of  his  Place  of  Al- 
derman, being  removed.     1  Lev.  119.  77;?  King  verfus  City  of  Canterbury. 
Raym.  26.  It  was  doubted,  whether  it  might  be  granted  to  reftore  an  Approved  Man  of  Guilford,  he 

IJ2.S.  C.  being  only  fufpended  from  the  Office,  becaufe  the  Freehold  was  ftill  in  him;  but  Juftice  Twifden 
held,  that  it  was  a  temporary  Removing,  and  probably  they  might  never  reftore  him.  1  Lev. 
162.  "the  King   verfus  Approved  Men  of  Guilford. 

27.  Mandamus  to  the  Archdeacon  of  Norwich,  to  fwear  a  Church-warden  fuggefting  a  Cu- 
flom, that  the  Parifhioners  are  to  choofe  the  Church-wardens,  and  that  the  Archdeacon  refufed 
one,  tho'  he  was  chofen  according  to  Cuftom  ;  the  Archdeacon  returned,  that  non  fibi  conjlat, 
that  there  was  any  fuch  Cuftom  ;  adjudged,  that  this  Return  is  ill,  for  'tis  not  pofitive  on  which 
an  Action  might  be  grounded,  if  it  was  falfe ;  and  tho'  he  farther  returned,  that  by  the  Canon 
Law  the  Parfon  is  to  choofe  one  Church-warden  ;  yet  adjudged,  that  Cuftom  will  prevail  againft 
the  Canon,  and  that  a  Church-warden  is  a  Lay  Officer  ;  that  his  Power  is  enlarged  by  fevera) 
Afts  of  Parliament,  and  that  he  may  execute  his  Office  before  he  is  fworn,  and  if  fwom  by  a 
Mandamus  from  B.  R.  he  ought  not  afterwards  to  be  difturbed.     1  Vent.  267. 

28.  Mandamus  to  reftore  him  to  his  Place  of  Common  Council-Man  in  the  Corporation  of  Eye 
in  Suffolk  ;  the  Return  was,  that  he  was  removed  for  fpeaking  thefe  opprobious  Words  of  one 
of  the  Aldermen,  (viz,.)  He  is  a  Knave,  and  deferves  to  be  pofted  for  a  Knave  all  over  England  ; 
it  was  moved,  that  this  Return  was  inefficient,  becaufe  Words  are  no  Caufe  to  remove  him, 
unlefs  fpoken  of  a  Mayor  or  Alderman,  and  which  related  to  the  Duty  of  his  Place  ;  but  in  this 
Cafe  the  Words  had  no  Manner  of  Reference  to  the  Corporation ;  therefore  he  was  reftored.  1 
Vent.  2.02.  'fay's  Cafe.     See  Words  per  totum. 

2$.  Mandamus  was  prayed  to  the  Ecclefiaftical  Court  to  grant  a  Probate  of  a  Will  under  the 
Seal  of  the  Court  ;  the  Cafe  was  thus  :  An  Executor  had  taken  the  ufual  Oath  before  a  Surro- 
gate, and  afterwards  finding  a  Caveat  entered,  he  refufed  to  take  upon  him  the  Executorfhip, 
and  T.  P.  endeavoured  to  get  Adminiftration,  &c.  afterwards  the  Executor  contefted  the  Admi- 
niftration  to  T.  P.  and  defired  that  he  might  be  admitted  to  prove  the  Will,  which  the  Ecclefia- 
ftical Court  adjudged  againft  him,  fuppofing  that  he  was  bound  by  his  Refufal  ;  thereupon  he  ap- 
pealed to  the  Delegates,  and  afterwards  moved  for  this  Mandamus,  which  was  granted;  for  ha- 
ving taken  the  Oath  he  cannot  afterwards  refufe,  and  that  Court  had  no  farther  Authority.     1  Vent. 

33  5- 

aLev.tS.  30.  Mandamus  to  the  Church- wardens  of  Kings-clere  in  Hamp/hire,  to  reftore  John  Ifles  to 
S.  C.  the  Place  of  Sexton  there ;  the  Court  doubted  at  firft,  whether  it  was  grantable,  becaufe  a  Sexton 
is  rather  a  Servant  than  an  Officer;  but  upon  a  Certificate  from  the  Minifter  and  feveral  of  the 
Parifh,  that  the  Cuftom  there  was  to  choofe  a  Sexton,  and  that  he  held  it  for  Life,  and  had  2  d. 
for  every  Houfe  there  ;  it  was  granted  ;  and  fo  it  hath  been  for  a  Panjh  Clerk,  Church-warden, 
and  even  for  a  Scavenger  ;  but  it  was  denied  to  one  who  pretended  to  be  Mafter  of  the  Lord 
Mayor's  Water-Houfe,  for  that  is  not  an  Office,  but  a  Service  ;  but  Twifden  faid,  it  did  not  lie 
to  be  reftored  to  a  Stewardjhip  of  a  Court-Baron,  tho'  it  did  of  a  Court-Leet,  for  there  the 
Steward  is  Judge  ;  but  of  a  Court-Baron  the  Suitors  are  Judges ;  which  Hale  Ch.  Juft.  denied  ; 
for  the  Steward  is  Judge  of  that  Part  of  the  Court  which  concerns  the  Copyholds,  and  is  Re- 
gifter  of  the  other.  1  Vent.  143,  153.  He's  Cafe.  See  Sid.  40,  160,  112.  Raym.  12,  211.  3 
Mod.  334. 

31.  Mandamus  to  the  Spiritual  Court,  becaufe  they  refufed  to  deliver  a  Will  concerning  Lands 
(which  was  proved  in  Common  Form  above  fourteen  Years  fince)  to  the  Heir  of  the  Devifee ; 
they  inGfted  to  have  a  definitive  Sentence  before  they  would  deliver  it,  which  would  coft  10  /. 
the  Court  doubted,  whether  it  might  be  granted  ;  that  if  the  Party  was  grieved  he  might  bring 
his  Action.     Sid.  443.  Sabine's  Cafe.     See  4  Mod.  234. 

32.  Mandamus  to  fwear  one  into  the  Office  of  one  of  the  eight  Men  of  Ogbome-Court,  he 
being  elected  thereunto  :  Sed  per  Curiam,  it  was  denied,  becaufe  it  did  not  appear  what  the  Of- 
fice was,  that  the  Court  might  judge,  whether  it  was  for  fuch  an  Office  for  which  a  Mandamui 
would  lie.     2  Mod.  316.  AiiOiiymus. 
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3 3.  Mandamus  to  the  Precentor  and  Canons  of  the  Cathedral  of  St.  David  to  admit  Dr.  Omen 
to  be  a  Canon  there,  fetting  forth  a  Cuftom  for  the  Precentor  and  Canons  to  chufe  one  to  fuccecd 
to  the  next  Avoidance  of  a  Canonry,  and  to  enter  his  Name  in  the  Regiftry  by  the  Name  of  Su- 
pernumerary, &c.  and  that  he  was  chofen  Supernumerary,  and  a  Canon  died  ;  it  was  objected  a- 
gainft  the  Mandamus,  that  the  Office  of  Canon  was  meerly  Spiritual,  and  of  Ecclefiaftical  Cogni- 
fance;  and  on  the  other  Side  it  was  infilled,  that  the  Party  had  no  other  Remedy  to  be  admit- 
ted to  the  Vacancy,  but  by  a  Mandamus;  this  Point  was  not  adjudged:  But  per  Curiam,  the 
Mandamus  was  denied,  becaufe  it  is  a  ridiculous  Cuftom.  T.  Jones  199.  Dr.  Given  verfus  Dr. 
Stainbow. 

34.  Mandamus  to  the  Jurats  of  Rye  to  fwear  Turner  Mayor,  there  being  an  infufficient  Re- 
turn made  by  the  letter  Number  of  Jurats  on  Purpofe,  &c.  a  peremptory' Mandamus  was  grant- 
ed and  Turner  was  fworn;  afterwards  a  Mandamus  was  prayed  to  fwear  one  Crouch,  hebeing 
lawfully  chofen,  but  it  was  denied;  for  after  a  peremptory  Mandamus  granted  and  executed,  the 
Court  will  intend  him  to  be  lawful  Mayor  till  the  Matter  is  tried  in  an  Action.  T.  Jones  215. 
The  King  verfus  Turner. 

35.  Mandamus  to  reftore  him  to  his  Fellow/hip  of  Lincoln  College  in  Oxford,  in  which  he  had 
a  Freehold  :  Sed  per  Curiam,  it  was  denied,  for  the  Vifitor  is  the  proper  Judge  ;  it  was  denied  by 
my  Lord  Hale  to  Dr.  Roberts,  becaufe  in  all  Lay  Corporations  the  Founder  and  his  Heirs  are  Vi- 
fitors,  and  in  all  Ecclefiafiical  Corporations  the  Bijhop  of  the  *  Diocefe,  who  is  fidei  CommiJJarius,  *T.  Jones 
and  from  whofe  Sentence  there  lies  no  Appeal ;  befides,  a  Fellowfhip  is  a  Thing  of  private  Defi°n  I74'~r 
and  doth  not  concern  thePublick.     3  Mod.  265.  In  Parkinfon's  Cafe.  V*  ??jT 
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36.  Mandamus  to  reftore  him  to  the  Office  of  Clerk  of  the  Peace  of,  &c.  The  Return  was, 
that  the  Cujlos  Rotulorum  of  that  County  was  difplaced,  and  another  conftituted  in  his  Room,  to 
whom  the  Clerk  of  the  Peace  refufed  to  deliver  the  Court-Rolls,  for  which  Misbehaviour  he  was 
indicted  and  found  guilty,  and  thereupon  removed  from  his  Office,  &c.  The  Chief  Juftice  Holt 
was  for  granting  the  Mandamus,  becaufe  the  Clerk  of  the  Peace  ought  to  make  out  all  Procefs, 
which  he  cannot  do,  if  he  hath  not  the  Rolls,  therefore  he  ought  not  to  deliver  them  fo  lon<*  as 
they  are  in  Procefs;  but  the  other  three  Judges  contra,  for  the  Clerk  of  the  Peace  is  a  minifterial 
Officer  to  the  Cujlos,  and  ought  to  deliver  the  Rolls  to  him  at  the  End  of  every  Seffions,  or  foon 
after.     4  Mod.  31.  Evans's  Cafe. 

37.  By  the  Statute  1  Will.  3.  'tis  enafted,  That  if  any  Governor,  Head,  or  Fellow  of  any  Col- 
lege or  Hall  in  either  of  the  Univerjtties,  Jhall  negleEi  or  refufe  to  take  the  Oaths,  &c.  for  fix  Months 
after  1  Auguft,  &c.  that  then  the  Government,  &c.  and  Fellowjhip  Jhall  be  void ;  feveral  of  the 
Fellows  of  St.  John's  College  in  Cambridge  had  not  taken  the  Oaths  purfuant  to  the  Statute,  and 
thereupon  a  Mandamus  was  directed  to  Humphry  Gower,  the  Head  of  that  College,  fetting  forth  the 
Statute,  and  that  fuch  Fellows  had  not  taken  the  Oaths  and  that  they  ftill  continued  in  their  Fel- 
lowfhips;  therefore  by  this  Writ  they  were  commanded  to  remove  them,  vel  caufam  nobis  figmficetis : 
They  return,  that  the  College  was  founded  by  Margaret  Countefs  of  Richmond;  that  the  Bijhop  of 
Ely  for  the  Time  being  was  by  her  appointed  Vifitor,  &c.  It  was  objected,  that  this  is  a  remedial 
Writ;  that  no  Precedent  can  be  produced  where  it  hath  been  granted  to  expel  Perfons,  but  al- 
ways to  rejlore  them  to  Places  of  which  they  had  been  deprived,  and  that  it  will  not  lie  where 
there  is  a  local  and  proper  Vifitor :  Sed  per  Holt  Ch.  Juft.  the  Vifitor  is  made  by  the  Founder, 
and  is  the  proper  Judge  of  the  Laws  of  the  College  ;  he  is  to  determine  Offences  againft  thofe 
private  Laws ;  but  where  the  Law  of  the  Land  is  difobeyed  (as  'tis  in  this  Cafe)  the  Court  of 
King's  Bench  will  take  Notice  thereof  notwithftanding  the  Vifitor,  and  the  proper  Remedy  to 
put  the  Law  in  Execution  is  by  a  Mandamus.    4  Mod.  233.  St.  John's  College's  Cafe. 

38.  Mandamus  to  the  Dean  and  Chapter  of  Wejlminfter  to  admit  Mr.  Knipe  to  the  Office  of 
High  Bailiff,  upon  the  Nomination  of  the  Duke  of  Ormond,  who  is  High  Steward ;  it  was  ob- 
jected, that  'tis  the  Dean  and  Chapter,  and  not  the  High  Steward,  who  is  to  appoint  a  Perfon  to 
this  Office ;  for  they  have  Retorna  Brevium,  and  of  common  Right  they  who  have  fuch  a  Fran- 
chife,  have  Power  to  appoint  an  Officer  for  that  Purpofe,  who  is  the  High  Bailiff,  and  when  he 
is  admitted,  he  is  called  Ballivus  Decani  &  Capitali,  &c.  the  Difpute  is  now  between  two  Per- 
fons, whether  the  High  Steward  or  the  Dean  and  Chapter  are  to  put  in  the  High  Bailiff-  the 
publick  Juftice  of  the  Nation  is  not  concerned  in  this  Matter;  if  Mr.  Edwin  hath  any  Prejudice,  he 
may  bring  an  Action  :  Sed  per  Curiam,  fuch  Action  will  not  put  him  in  PofTeffion ;  fo  a  Mandamus 
was  granted.     4  Mod.  281.  Knipe  verfus  Edwin. 

39.  Mandamus  to  the  Company  of  Gunfmiths  to  reftore  W.  R.  to  the  Place  of  Approver  of 
Guns,  and  fetting  his  Mark  of  Approver  on  Guns  made  by  the  Company  ;  but  it  was  denied,  be- 
caufe it  was  not  of  any  publick  Concern,  and  there  was  no  publick  Law  for  it ;  'tis  true,  they  for- 
feit their  Charter  for  felling  Guns  without  being  marked  ;  but  then  the  Plaintiff  muft  petition  the 
Queen,  and  fhe  will  order  the  Attorney  General  to  bring  a  Quo  Warranto.  Mod.  Cafes  82. 
Vaughan  verfus  Company  of  Gunsmiths. 

40.  Mandamus  to  the  Official  of,  &c.  to  fwear  W.  R.  and  W.  W,  Church-wardens  of  the  Parifh 
of,  &c.  the  Return  was,  that  they  were  not  duly  chofen;  but  a  peremptory  Mandamus  was  grant- 
ed, becaufe  the  Official  fhould  have  complied  with  the  firft  Writ  as  far  as  he  could,  and  have 
fworn  one  of  them,  if  the  Truth  was,  that  one  of  them  was  duly  chofen;  or  elfe  he  fhould  return, 
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that  neither  of  them  was  chofen ;  for  if  the  Parifhioners  claim  a  Right  to  chufe  Two,  he  fhould 
have  made  a  fpecial  Return  of  it,  and  that  the  Perfons  chofen  had  an  equal  Number  of  Votes; 
that  the  Paifon  had  chofen  one,  and  that  he  (the' Official)  could  not  fwear  either  of  them  chofen 
by  the  Parifhioners,  becaufe  they  had  an  equal  Number  of  Votes.  Mod.  Cafes  89.  The  Queen 
verfus  Guy. 

41.  Mandamus  to  the  Archdeacon  to  fwear  a  Church-warden,  being  duly  elected,  who  return- 
ed, that  he  was  pauper  laElarius  &ferous  minus  habtlis,  &c.  adjudged,  that  a  Church- warden  is  a 
temporal  Officer,  he  has  the  Property  and  Cuftody  of  the  Parifh  Goods,  and  as  'tis  at  the  Peril  of 
the  Parifhioners,  fo  they  may  truft  whom  they  pleafe.  1  Salk,  166.  Morgan  verfus  Archdeacon  of 
Cardigan.  Palm.  50.  S  P.   Balance  Parijb  in  Kent. 

42.  It  was  granted  to  the  Church-wardens  of  the  Parifh  of  Kingfclere,  to  reftore  John  Iffes  to 
;  Place  of  iSeixton  there,  and  fo  for  a  Parifh  Clerk.     1  Vent.  143.  Ifles's  Cafe.  3  Mvd.  335.  5  P, 

2  Lev.       ^ut  jn  tjjjs  £2rQ  a  Certificate  was  fhewed  from  the  Minifter,  that  the  Place  of  a  Sexton  was  during 
Life,  and  had  2  d.  per  Annum  of  every  Houfe  in  the  Parifh. 

43.  Mandamus  to  deliver  the  Mace  and  other  Eniigns  of  Mayoralty  to  the  fucceeding  Mayor; 
the  ufual  Claufe,  vel  caufam  nobis  fignifices,  was  left  out ;  and  upon  a  Motion  to  quafh  it,  for  that 
Reafon  it  was  denied;  for  this  being  a  mandatory  Writ,  the  Perfon  to  whom  'tis  directed  mult 
either  make  a  Return  or  obey;  beddes,  thefe  Words  are  not  abfolutely  neceffary,  they  were  firft 
introduced  in  Baggs  Cafe,  and  have  been  omitted  in  many  fubfequent  Writs,  and  particularly  in 
the  Cafe  of  the  King  and  St.  Johns  College,  where  the  Writ  concluded  ficut  informamur.  5  Mod. 
314.  The  Kmg  verfus  Owen. 

44.  Mandamus  to  the  Spiritual  Court  to  grant  Adminiftration  to  IV.  R.  who,  as  he  fuggeflcd, 
Was  next  of  Kin  to  the  Inteftate:  This  Mandamus  being  granted,  was  afterwards  fuperfeded,  be- 
caufe IV.  R.  being  formerly  cited,  refufed  to  come  in,  and  another  Perfon  of  Kin  to  the  Inteftate 
fued  for  Adminifiration,  but  was  oppoled  by  B.  B.  pretending  there  was  a  Will,  which  Mctter  was 
ftili  depending;  and  therefore  the  judge  could  not  obey  this  .Mandamus,  whereupon  a  Superfedeai 
was  granted.     5  Mod.  374. 

45.  Mandamu>  to  the  Vice-Chancellor,  Doctors  of  Divinity,  and  Proctors  in  Oxford,  to  reftore 
one  U,her  to  his  fellowfhip  of  Univerjity-Co  liege,  who  was  expelled;  and  they  being  Vifitors  of  this 
College,  and  he  having  appealed  to  them,  his  Appeal  was  refufed;  the  better  Opinion  was,  that 
a  Mandamus  fhould  be  granted.     5  Mud.  453.  Ujhers  Cafe. 

1  Salk.  46.    Mandamus  to  the  juftices  in  Seffions  in  the  County  of  IV.  to  admit  one  Teat  to  the  Oath 

572,  675.  of  Allegiance,  and  to  fubferibe  the  Declaration  according  to  the  Act  of  *  Toleration,  in  order  to 
See  Tit.      qU3iify  him  to  teach  in  a  diftenting  Congregation,  and  it  was  granted  ;  he  ought  to  fuggeft  what- 
c  ec^""  ever  is  ncceftaiy  to  entitle  him  to  be  admitted,  and  if  that  be  not  done,  or  if  'tis  falfe,  it  will  be 
King  <uc*-  §°°d  Matter  to  return  on  the  Mandamus.     Mod.  Cafes  310.  Peat's  Cafe. 
fits  Peat.    Jufticc  of  Peace.  (A)  22.     *  1  Will.  5.  cap.  iS. 

47.  Cafe,  &c.  in  C.  B  upon  a  falfe  Return  of  a  Mandamus,  and  upon  a  Demurrer  to  the  De- 
claration the  Plaintiff  had  Judgment  ;  and  now  the  Court  of  B.  R.  was  moved  for  a  peremptory 
Mandamus,  but  it  was  denied,  becaufe  every  fuch  Mandamus  recites  the  Fact  prout  nobis  conftat 
per  Recordum,  and  the  Court  of  B.  R.  cannot  take  Notice  of  the  Records  of  C.  B.  2  Salk. 
428. 

48.  Mandamus  to  the  Mayor,  &c.  of  Oxford  to  reftore  Stafford  to  the  Office  of  Town-Clerk ; 
they  return  their  Charter,  by  which  they  had  Power  to  chufe  a  Town-Clerk  to  hold  that  Office  at 
the  Will  of  the  Mayor,  cy-c.  they  return  the  Statutes  13  Car.  2.  cap.  2.  and  that  of  IV.  and  M. 
about  taking  the  Oaths,  that  the  Office  being  void,  they  chofe  Stafford,  and  that  he  took  the 
Oath  of  Office  before  the  Mayor,  but  did  not  take  the  Oath  of  Allegiance  before  him,  per  quod  the 
Office  became  void,  &  ea  ratione  they  could  not  reftore  him  ;  adjudged,  that  the  Party  is  bound 
to  take  the  Oaths  without  tendering  them  to  him  ;  that  this  Return  was  ill,  for  faying  that  he  did 
not  take  the  Oaths  before  the  Mayor,  &c.  becaufe  two  Juftices  have  Authority  to  adminifter 
them;  now,  by  this  Return,  the  Corporation  do  not  rely  upon  their  Power  to  remove  at  Will, 
but  a  Return  of  a  Mifdemeanor  in  the  Officer,  and  that  being  infufficient,  a  peremptory  Manda- 
mus was  granted.  Salk.  428.  "The  King  verfus  Mayor  of  Oxford.  See  Serjeant  TVhitaker*s  Cafe, 
fo.  434.  S.  P  and  pi.  52.  S  C.  Adjudged,  that  where  an  Action  on  the  Cafe  is  brought  for  a 
falfe  Return  of  a  Mandamus,  and  the  Plaintiff  hath  a  Verdict,  in  fuch  Cafe,  the  Return  being  fal- 
fified,  a  peremptory  Mandamus  (hall  go.     2  SaJk.  430.   Buckhy  verfus  Palmer. 

49.  Mandamus  to  the  Bailiffs,  &c.  of  Maiden,  reciting,  That  whereas  they  ought  yearly  to 
chufe  two  Bailiffs  out  of  thofe  who  had  not  been  Bailiffs  for  three  Years  before,  therefore  they 
were  commanded  to  chufe,  &c.  they  return  their  Charter  to  chufe  two  Bailiffs  ex  Aldermanate 
and  that  they  had  chofen  Two  fecundum  ftfrmam  &  effec~lum  of  their  Charter  generally  ;  and 
this  was  adjudged  ill,  for  they  fhould  have  denied  their  Conftitution  to  be  as  fet  forth  in  the 
Writ,  or  have  fhewed  their  Compliance  to  it,  but  here  they  return  what  they  had  done  accord- 
ing to  a  Conftitution  different  from  what  is  alledged  in  the  Writ,  without  Denying  the  Suggeftion 
in  the  Writ.     2  Salk.  431.  The  King  verfus  Maiden. 

50.  Adjudged,  that  upon  a  Mandamus  out  of  Chancery,  no  Attachment  lies  for  not  returning  it 
till  the  Plnries  iffues  forth,  becaufe  'tis  in  Nature  of  an  Action  to  recover  Damages  for  the  Delay; 
but  upon  a  Ma;ti.vnus  out  of  B.  R.  the  firft   Writ  ought  to  be  returned;   yet  an  Attachment  is 
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ipever  granted  in  fuch  Cafe,  without  a  peremptory  Rule  to  return  the  Writ.     Salk.  429.  Mayor  of 
Coventry's  Cafe. 

51.  Mandamus  to  reftore  Ettas  Chalke  to  a  Burgefs  of  Wilton,  the  Mayor,  &c.  retumeJ  a 
Cuftom  for  them  to  remove  for  a  Mifdemeanor,  and  let  forth  feveral  Mifdemeanors,  and  that  '  e 
being  fully  heard  to  all  that  was  objected  againft  him,  and  it  being  proved  upon  him,  they  timed 
him  out;  it  was  objected,  that  this  Return  was  ill,  becaufe  it  doth  not  appear  that  he  was  /....- 
moned ;  but  adjudged,  that  the  Want  of  a  Summons  is  no  Objection  where  the  Party  hath  been 
heard.     2  Sajk.q.z&  The  King  verfus  Mayor  of  Wilton. 

52.  Mandamus  to  Ballivis,  &c.  Villa  de  Gippo  to  reftore  Serjeant  U'hitaker  to  the  Office  of 
Recorder;  the  Return  was,  refponjio  Ballivorum,  &c  Villa  de  Gipnuo  ;  they  return  their  Char- 
ter, and  that  the  Recorder  was  amoveable  for  Misbehaviour,  per  Ballivos  and  Bu  getTes,  or  the 
greater  Part  of  them,  Quorum  Ballivos  duos  e/fe  volumus;  that  the  Servant  was  chofen  at  Will, 
that  at  fuch  a  Seffions  of  the  Peace  he  had  Notice  to  attend,  but  did  not,  and  that  having  Notice 
to  anfwer,  he  appeared  and  anfwered,  and  by  the  Bailiffs  and  Burgeffes,  &c.  Tun  Bailiff  being 
then  prefem  he  was  turned  out;  and  that  the  Inhabitants  were  never  called  by  the  Name  of  Bailiffs, 
Villa  de  Gippo  ;  adjudged,  that  this  Mandamus  was  ill  directed,  for  Gippus  and  Gipntctts  are  dif- 
ferent Names,  but  then  they  fhould  have  relied  on  this  Special  Matter ;  but  now  they  hnd  admit- 
ted themfelves  to  be  that  very  Corporation  to  whom  the  Writ  was  directed,  by  returning  Execu- 
tio,  &c.  it  was  objected,  that  the  Bailiffs  are  only  faid  to  be  prefent ;  but  adjudged,  they  (hall  be 
intended  to  be  confenting,  either  actually,  or  as  included  in  the  major  Part;  and  that  the  Non- 
attendance  is  a  Forfeiture  of  the  Office  ;  that  his  Appearing  and  Anfwering  fupplied  the  Defect  of 
Notice;  but  in  this  Cafe  the  Notice  was  to  anfwer  his  Non-attendance  at  aS.fjlons  of  Oyer  and 
Terminer,  and  the  Charge  againft  him  in  the  Return,  is  his  Non-attendance  at  a  Seffions  of  the 
Peace,  fo  that  he  anfwered  to  that,  tho'  he  was  not  charged  with  it,  which  being  an  incurable 
Fault,  a  peremptory  Mandamus  was  granted,  but  to  be  directed  Vila  de  Gippo  as  the  former; 
and  tho'  it  was  objected  againft  a  peremptory  Mandamus,  becaufe  he  was  only  Recorder  at  Will ; 
yet  fince  they  did  not  return  that  Matter,  but  relied  upon  his  Mifdemeanors,  and  not  upon  their 
Power,  a  peremptory  Mandamus  was  granted.     2  Salk.  434.  Serjeant  IVhi  taker's  Cafe. 

53.  Mandamus  to  reftore  T.  P.  to  be  one  of  the  Common  Council,  &c.  The  Return  was,  that 
Coventry  is  an  ancient  Corporation,  and  that  the  King  by  a  Charter,  reciting  their  Cuftoms,  of 
which  one  was  to  remove  a  Common  Council  man  ad  libitum,  did  confirm  all  their  Cuftoms,  and 
that  by  Virtue  of  the  faid  Cuftom  Time  out  of  Mind  ufed,  &c.  they  did  remove  him;  adjudged, 
that  the  Corporation  thus  conftituted  might  remove  him  without  fhewing  any  Caufe  ;  and  this  dif- 
fered from  the  Recorder  of  Bath's  Cafe,  where  the  Cuftom  was  toVhuie  a  Recorder  learned  in 
the  Laws ;  and  they  returned,  that  they  removed  the  Lord  Hawley,  for  that  he  was  not  a  Perfon 
learned  in  the  Laws,  and  held  good,  for  he  mutt  be  fo  qualified;  but  the  Return  in  the  principal 
Cafe  was  held  ill,  becaufe  it  did  not  appear  that  the  Corporation  had  Power  to  remove  one  ad  li- 
bitum, but  by  Way  of  Recital,  whereas  they  Diall  have  returned  pofnively,  that  they  had  that 
Power.     2  Salk.  430.   The  King  verfus  Mayor  of  Coventry. 

54.  Mandamus  to  the  Mayor,  Bailiffs  and  Burgeffes  of  Abingdon  ;  the  Mayor  alone  made  a  Re- 
turn and  brought  it  into  the  Crown-Office,  and  a  Motion  was  made  to  ftay  the  Filing  it,  for  that 
the  Return  was  made  by  the  Mayor  alone,  cr  at  leaft  by  him  and  the  minor  Part  of  the  Bailiffs 
and  Burgeffes,  and  without  the  Confent  of  the  major  Part,  who  would  have  obeyed  the  Writ,  but 
the  Writ  was  filed;  for  where  a  Mandamus  is  directed  to  feveral,  and  to  the  Mayor,  who  is  Chief, 
if  he  returns  it,  this  Court  will  not  examine  upon  Affidavits,  whether  the  major  Part  confented  ; 
for  if  the  Return  be  falfified,  the  Mayor  will  be  fined,  and  a  peremptory  Mandamus  will  be 
granted  5  at  the  fame  Time  Leave  was  given  to  file  an  Information  againft  the  Mayor.  2  Salk. 
431.  The  King  verfus  Mayor  of  Abingdon.    432.  The  King  verfus  Ma)or  of  Norwich.   S.  P. 

5>.  Mandamus  to  the  fame  Mayor,  &c.  fetting  forth,  that  R.  and  S.  were  capital  Burgefles 
chofen  by  the  Commonalty  to  ftand  and  ferve  for  Mayor  for  the  Year  enfuing,  and  that  they 
were  to  chufe  one  of  them,  therefore  they  are  commanded  to  chufe  one  of  them  accordingly; 
they  return  the  Statute  13  Car.  2.  cap.  1.  and  that  R.  and  S.  were  chofen  capital  Burgeffes,  and 
that  within  a  Year  before  their  Election  they  did  not  receive  the  Sacrament,  per  quod  the  Election 
was  void,  &  non  funt  principal's  B:irg:u(es ;  adjudged,  this  Return  was  ill,  for  by  the  Mandamus 
they  are  fuppofed  to  be  Burgeffes,  and  the  Court  muft  intend  them  fo  till  it  appear  to  the  con- 
trary, which  it  doth  not  by  this  Return,  for  that  fhews  that  they  were  once  elected,  and  that  E- 
lection  was  void,  whereas  they  might  afterwards  qualify  themfelves  and  be  chofen  again,  and 
there  is  nothing  in  this  Return  to  exclude  fuch  an  Intendment;  therefore  fince  a  Return  muft  be 
certain  to  every  Intent,  becaufe  the  Party  cannot  interplead  and  traverfe  it,  this  Return  was  held 
ill;  for  if  the  Matter  here  returned  had  been  pleaded  in  Bar  to  an  Action,  the  Plaintiff  might 
have  replied  a  fubfequent  Election;  therefore  this  Return  is  inceitain.  2  Salk.  432.  The  King  ver- 
fus Mayor  of  Abingdon. 

56.  Mandamus  to  the  Mayor,  &c.  of  Rippon  to  reftore  Sir  Jonathan  Jennings  to  the  Place  of 
Alderman;  they  return,  that  they  were  incorporated  by  another  Name,  and  thnt  Sir  Jonathan, 
at  fuch  a  Time,  at  an  Aifembly  of  the  Corpoiation,  came,  and  perfonally,  freely,  and  debito  modo 
refignavit  his  Office,  declaring  he  would  ferve  no  longer;  whereupon  they  chofe  another  in  his 
Room;  adjudged  a  good  Return,  fince  the -Corporation  accepted  the  Resignation  and  chofe  an- 
other, but  till  fuch"  Election  he  had  Power  to  waive  his  Refignation.  2  6Vz/£.  433.  The  King 
verfus  Mayor  of -Rippon. 
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57.  Mandamus  to  fwear  %  P.  and  R.  IV.  Church-wardens,  fuggeftihg,  that  they  were  debit* 
modi  ele&i ;  the  Return  was,  that  they  were  not  debito  modo  eletli ;  it  was  objected,  that  it 
oueht  to  be  in  the  Disjunctive,  nee  corum  alter  eleclus  fait  ;  but  adjudged  well  enough,  becaufe 
one  cannot  be  (worn  upon  this  Writ,  for  either  both  were  lawfully  chofen,  or  the  Writ  is  ill,  {o 
that  this  Return  is  an  Anfwer  to  the  Writ ;  if  it  had  been  to  fwear  one  eleclus  Church-warden, 
there  a  Return,  that  he  was  not  debito  modo  eleclus  had  been  ill,  becaufe  evafive  and  out  of  the 
Writ.     2  Salk.  433.  The  King  verfus  Ttuitty  and  Maddicot. 

58.  Mandamus  to  admit  Dumb  to  be  an  Alderman  of  Norwich;  they  Return,  that  he  was 
elected  Alderman  by  the  Ward,  but  refufed  by  the  Mayor,  &c.  becaufe  he  had  not  received  the 
Sacrament  within  a  Year  next  before  his  Election,  and  that  he  was  turbulent  and  factious  and 
had  procured  his  Election  by  Bribery,  and  that  non  fait  eleclus  ;  adjudged,  that  feveral  Caufes 
mi°ht  be  returned,  and  th.it  either  not  qualified  or  not  elected  had  been  a  good  Return,  but  that 
this  Return  was  repugnant;  for  firft,  they  admit  that  Dunch  was  ele&ed,  and  then  they  avoid  it  by 
faying,  he  was  not  qualified,  and  at  lad  they  return,  that  he  was  not  chofen  at  all  ,•  and  as  to  the 
Bribery,  it  may  be  a  Queftion,  whether  that  will  make  the  Election  void,  becaufe  this  is  not  an 
Office  'which  concerns   the  Adminiftration  of  Juftice.     2  Salk.  43  d.  The  King   verfus  Mayor  of 

50.  Adjudged,  that  feveral  Perfons  cannot  have  one  Mandamus  to  reftore  them;  for  tho*  the 
End  of  this  Writ  is  to  do  Juftice,  yet  the  Foundation  of  it  is  the  Wrong  done  in  turning  them  out, 
and  the  Turning  out  one  is  not  the  Turning  out  another,  for  their  Interefts  are  feveral,  and  each 
of  them  may  be"removed  for  a  different  Caufe  ;  therefore  there  cannot  be  a  joint  Reiiitution,  neither 
can  feveral  join  in  an  Action  on  the  Cafe  for  a  falfe  Return.     2  Salk.  433.    The  Cafe  of  An- 

dover  436. 

60.  A  diffenting  Minifter  having  qualified  himfelf  in  one  County,  removed  into  another,  fuppofing 
that  he  need  not  qualify  himfelf  for  that  County,  and  thereupon  the  Jutlices  convicted  him  upon 
the  old  Penal  Laws  for  Preaching  in  a  Conventicle ;  the  Attorney  General  moved  for  an  Attach- 
ment againft  the  juftices,  but  that  being  denied,  he  moved  for  a  Mandamus  to  them  to  permit 
him  to  preach,  which  was  likewife  denied,  for  a  Mandamus  is  always  to  do  fomething  in  Execu- 
tion of  Law,  but  this  would  be  in  Nature  of  a  Writ  de  non  moleftando.  2  Salk.  572.  The  King 
verfus  Peach. 

61.  Mandamus  directed  Jacobo  Courteen  Major i,  Ballivis  &  omnibus  principalibus  Burgenfibus 
Burgi  de  Abingdon,  to  chufe  a  Mayor ;  it  was  objected,  that  this  Writ  was  ill  directed,  becaufe 
it  was  but  to  Part  of  the  Corporation,  (viz..)  principalibus  Burgenfibus,  when  they  were    incor- 

*T. Jones  porated  by  the  Name  of  *  Mayor,  Bailiffs  and  Burgeffes,  and  not  principal  Burgejfes;  but  ad- 
52,  ,  judged,  that  tho'  'tis  true,  that  a  mandatory  Writ  might  be  directed  to  the  whole  Corporation, 
H°/-£S  P  yet  tis  noC  nece'^ary  t0  be  directed  to  more  than  thefe,  or  that  Part  of  the  Corporation  who  are 
'  '  '  concerned  in  the  Execution  of  the  Thing  required.  2  Salk.  609.  The  King  verfus  Mayor  of  A- 
bingdon.  See  2  Jones  52.  denied  to  be  Law. 
Mod.  Ca-  62.  Mandamus  to  the  Mayor  and  Aldermen  of  Hereford  to  admit  one  to  the  Office  of  Tovm- 
fes  309.  clerk  ;  it  was  objected,  that  it  was  ill  directed,  for  the  Mayor  only  was  to  admit,  and  for  that 
^d'naT-'  Reafon  ic  was  qua&ed-  2  Salk-  701-  The  King  verfus  Mayor  of  Hereford.  3  Buljl.  ipo.  denied 
Itjjer  to  be  Law. 
Manner. 

63.  Mandamus,  &c.  to  the  Company  of  Surgeons  to  chufe  Officers;  they  made  a  Return  un- 
der the  Common  Seal;  and  upon  a  Motion,  a  Rule  was  made  to  file  an  Information  againft  fome 
particular  Perfons  of  the  Company,  becaufe  it  was  a  Matter  which  concerned  publick  Govern- 
ment, therefore  they  muft  proceed  by  Way  of  Information,  for  there  was  no  other  Way  to  try  the 
Right,  no  particular  Perfon  being  concerned  in  Intereft,  fo  as  to  maintain  an  Action  ;  and  if  there 
is  a  Verdict  for  the  King,  a  peremptory  Mandamus  fhall  go,  but  a  fmall  Fine  on  the  Parties.  1  Salk. 
374.  The  Cafe  of  the  Surgeon's  Company. 

(B) 

Sftttjerc,  ana  in  tofjat  Cafes  it  ooti)  not  lie, 

t  Roll.      I-  TT  doth  not  lie  to  reftore  one  to  be  Common  Council-man,  and  therefore  a  Return  of  a  Cu- 
Rep.  112.       J.    ftom  to  elect  and  remove  one  ad  libitum,  was  held  good,  becaufe  a  Common  Council-man 
hath  no  Freehold  in  his  Office  as  an  Alderman  hath.     2  Cro.  540.  Warrens  Cafe=  Style  42.  Eft- 
tut  ck  and  City  of  London.     See  (C)  pi.  5. 

2.  It  doth  not  lie  to  reftore  a  Conftable  chofen  and  fworn  in  a  Court-Leet,  and  removed  by  the 
Juftices.     \  Bui  ft.  374.  Conftable  of  Stepney's  Cafe. 

3.  An  Alderman  of  Lincoln  was  removed  and  another  chofen,  and  upon  a  Mandamus,  the  Re- 
turn being  inefficient,  it  was  ordered  he  fhould  be  reftored,  and  that  the  new  chofen  Alderman 
fhould  be  removed  ;  but  before  that  was  done  another  Alderman  died,  and  then  he  who  was  remo- 
ved, prayed  to  be  reftored  to  the  Place  of  the  dead  Alderman  ;  but  adjudged,  that  he  could  not 
be  reftored  to  a  new  Place  by  Force  of  his  former  Election;  for  a  Mandamus  lies  only  to  reftore  the 
Party  to  the  Place  from  which  he  was  removed  by  any  bad  or  undue  Means.  2  Bnlft.  12^.  Shut- 
tlewonh  verfus  City  of  Lincoln. 

1  4-  r< 


Mandamus.  1151 


4.  It  doth  not  lie  to  reftore  a  Barrifter  at  Law,  to  the  Society  of  the  Temple,  who  was  ex- 
pelled the  Houfe,  and  his  Chambers  ftifed,  for  not  paying  his  Commons  ;  for  'tis  a  voluntary  Soci- 
ety, and  no  Body  Politick,  and  the  antient  Way  is  to  appeal  to  the  Judges,  in  fuch  Cafes  where 
Differences  happen  between  thofe  of  the  Society  and  the  Benchers.  March  iyj.  Boreman'i 
Cafe. 

5.  It  doth  not  lie  to  reftore  a  Partjh  Clerk  who  was  four  Years  in  the  Office,  but  never  fworn, 
and  therefore  turned  out  by  the  fucceeding  Parfon  ;  but  the  Court  granted  a  Mandamus  to  fwear 
him,  and  then  he  might  take  his  Remedy  againft  the  Parfon,  for  'tis  a  Temporal  Office,  and  he 
hath  no  Authority  to  difplace  him.     March  101. 

6.  It  doth  not  lie  to  reftore  one  to  an  Ujher  of  a  Free-School,  where  the  Mailer  and  Fellows 
of  a  College  were  Vifnors,  for  'tis  as  reafonable  that  they  fhould  remove  him,  if  he  do  not  obferve 
the  Rules  of  Government  in  the  School,  as  'tis  to  admit  him  into  the  Place.  Style  457.  ProteBor 
and  Craford. 

7.  The  Plaintiff  had  a  Verdict  in  Ejectment,  and  afterwards  they  came  to  an  Agreement,  that 
the  Defendant  fhould  hold  the  Lands  for  the  Remainder  of  the  Term  ;  and  according  to  that 
Agreement  he  held  it  for  two  Years ;  but  the  Plaintiff  within  the  Time  agreed,  brought  an  Ha- 
bere facias  pojjefftonem,  and  turned  the  Defendant  out  of  Pofleffion  ;  and  now  he  moved  for  a  Man- 
damus, but  it  was  denied ;  for  he  might  have  an  Action  on  the  Cafe  againft  the  Plaintiff,  fot 
not  performing  the  Agreement.     Style  408.  Wood  verfus  Markham. 

8.  It  will  not  lie,  &c.  to  reftore  a  Man  to  be  Mafter  of  the  Lord  Mayor's  Water-Houfe,  be- 
caufe  this  is  not  properly    an  Office,  but  a  Service.     2  Lev.  18.     2  Sid.  112.  S.  C. 

9.  By  the  Opinion  of  Twifden  it  doth  not  lie  to  reftore  one  to  the  Stewardship  of  a  Court- 
Baron  ,  becaufe  the  Suitors  are  the  Judges  of  that  Court ;  but  the  Ch.  Juft.  Hale  was  of  another 
Opinion,  becaufe  the  Steward  is  Judge  of  that  Part  of  the  Court  which  concerns  the  Copyholds  ; 
'tis  true,  he  is  no  more  than  the  Regifter  of  the  other  Part  concerning  the  Freeholders.  1  Vent. 
1 5  3 .  In  Ifles  Cafe. 

1  o.  Mandamus  to  reftore  Daniel    Appleford  a  Fellow  of  New  College ;  they  return,  that    the  1  Mod. 
College  was  founded  by,  &c.  who  made  Laws,  that  they  fhould  ftudy  fo  many  Years,  and  then  82. 
take  Orders,  and  that   the  Mafter  and   Scholars  may  expel  any  Fellow  for  enormous  Crimes,  and  x  Lev.iS, 
that  the  Bijbop  of  Wmchefter  fhall  be  Vifitor,  and   that  all  Appeals  fhall  be  to  him,  and  no  other;  ^ 
that  this  Fellow  was  expelled  for  an  *  enormous  Crime,  that  he  had  appealed  to  the  Vifitor,  who  <<s,  0/ 
.had  confirmed  the  Sentence  ;  but  adjudged,  that   the   Writ  would  not  lie,  becaufe  the  College  is  100. 
not  a  Spiritual  Foundation,  but  a  private  Society,  like  the  Inns  of  Court ;  'tis  a  Foundation  of  s'd.  94, 
Charity,  and  a  Man  may  difpofe  his   Charity  as  he  pleafes,  and   thofe  who  accept  it,  muft  take  \?m?\ 
it  on  thofe  Conditions  which  the  Giver  impofed ;  Baggs  Cafe  was  the  firft  Inftance  of  a  Manda-  t0oge'neral 
mus  of  this  Kind ;  but  it  doth   not  appear  by  that  Cafe,  that  a  Mandamus  was  ever  granted  to  iut  -rt  wa's 
reftore  a  Man  to  a  private  Ejlate  ;  for  the  Inftances  given  in  that  Cafe  are  of  Offices  which  con-  cured  by 
cern  the  Publick ;  it  appears  by  this  Return;  that  a  Vifitor  is  appointed  by  the  Founder,  and  he  the  Sen't 
hath  given  Sentence,  fo  this  Court  hath  no  Jurifdiftion  ;  and  for  that  Reafon,  no  Exceptions  to  t^eofthe 
the  Return  fhall  be  allowed.     2  Lev.  14.  The  King  verfus  New  College.  '■''  °r' 

11.  Mandamus    was   granted    to  reftore   a  ProBor    to  that  Office  in  the   Court  of  Arches  ;  3  Mod, 
and  upon  the  Return  thereof  adjudged,  that  this  was  not  fuch  a  Publick  Office  for  which  a  Man-  S3*» 
damns  would  lie  to  reftore  him.     3  Lev.  309.  The  King  verfus  Lee. 

12.  It  was  denied  to  grant  a  Mandamus  to  reftore  one  White  to  the  Place  of  Clerk  of  the 
Butchers  Company  in  London  ;  'tis  true,  it  hath  been  granted  to  reftore  an  Attorney  of  an  Inferior 
Court,  becaufe  it  is  an  Office  which  concerns  the  Publick,  and  is  for  the  Adminiftration  of  Juftice; 
it  hath  been  likewife  granted  for  a  Regifter  in  the  Ecclefiaftical  Court  ;  but  Holt  Ch.  Juft.  faid 
that  it  was  againft  his  Opinion  ;  but  the  Clerk  of  the  Butchers  Company  is  a  private  Office^, 
and    if  the  Party  have  a  Freehold  in  it,  he  may  have  an  Affife.     Mod.  Cafes  18. 

(C)  I 

£>£  ftctufng;  to  it,  goofc* 

|~1  H  E    Return  that   he  was  a    Common   Drunkard  is   a  good   to  disfranchife   an  Aider- 
man,  becaufe   'tis   a  Perfonal  Offence,  and  goes  to  the  Point  of  Govermeat.     3  Bulji. 
1 8p.~  Poph.  134.  S.C. 

2.  Mandamus  to  reftore  the  Plaintiff  to  be  a  Burgefs  of  Colchefter  ;  the  Return  was,  that  Time 
out  of  Mind  the  Burgeffcs  were  chofen  by  the  Commonalty  every  Year,  and  that  the  Plaintiff 
was  chofen  one  Year,  which  was  expired,  but  not  the  next  Year  •  fo  that  his  Office  of  Burgefs 
was  determined  ;  &  per  Curiam,  if  that  hath  b?en  the  Ufage,  this  Court  will  not  alter  it.  1  Roll. 
Rep.  335.  Colchefter  Town  verfus   Northen. 

3.  Mandamus  brought  by  one  Parker,  to  reftore  him  to  an  Attorney's  Office  in  the  Court  of 
Exchequer,  in  the  County  Palatine  of  Chefter  ;  the  Return  was,  that  at  Court  held  there  before 
the  Deputy  Steward,  &c.  he  commanded  Parker  to  be  filent,  who  refufed,  and  told  him,  he 
did  not  care  a  Straw  for  what  he  could  do  ;  and  for  this  Mifdemeahor  he  fufpended  him  from 
his  Practice  in  that  Court,  and  this  was  held  a  good  Return.     1  Vent.  331. 

4.  Man- 
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4.  Mandamus  by  Bemardifton  to  be  reftored  to  his  Office  of  Recorder  of  Colcbe/ier;  they  Re- 
turn, that  he  was  not  learned  in  the  Law  ;  and  that  one  being  indicted  before  him  upon  the 
Stature  1  Jac,  of  Bigamy,  and  convicted  for  having  two  Wives,  he  denied  him  the  Benefit  of 
Clergy  ;  and  that  he  abfented  himfelf  for  nine  Months ;  and  adjudged,  that  he  fhould  be  reftored. 
Bertiardijion's  Cafe.  Anno  1655.     1  Vent.  143.  Lord  Hawlefs  Cafe.  S.P. 

5.  Mandamus  to  reftore  him  to  the  Office  of  Town  Clerk  of  Stratford  upon  Avon  ;  the  Cor- 
poration returned  their  Letters  Patents,  whereby  they  were  impowered  to  choofe  a  Town-Clerk 
durante  beneplacito,  and  that  they  removed  him  from  his  Office  ;  the  Court  could  not  grant  a 
Mandamus,  becaufe  their  Authority  by  the  Charter  was  abfolute,  (viz,.)  to  choofe  one  Benepla- 
cito  durante  ;  if  it  had  been  to  choofe  one  generally,  they  would  have  intended  it  for  Life.  1 
Vent.  77,  82.  Digbtons  Cafe.  1  Lev.  191.  S.  C.  1  Vent.  461.  S.  C.  Sid.  461.  S.  C.  Raym.  188. 
See  (B)  pi.  1.  Warrens  Cafe,  where  the  Return  was  the  fame  with  this,  but  that  was  in  the 
Cafe  of  an  Alderman,  who  is  Part  of  the  Corporation,  and  continuing,  and  therefore  cannot  be 
difplaced  ad  libitum  of   the  Reft. 

6.  Upon  a  Mandamus  to  reftore  one  Blagrave  to  the  Office  of  Steward  in  Reading ;  he  was 
reftored,  and  aboui  a  Month  afterwards  was  turned  out  again  by  the  Corporation ;  and  thereup- 
on he  moved  for  another  Mandamus,  and  had  it ;  and  the  Corporation  returned,  that  they 
werj  a  Borough  Time  out  of  Mind,  and  that  they  were  incorporated  by  Letters  Patents  Anno 
17  Car.  1.  by  which  they  had  Power  to  choofe  a  Steward,  &c.  and  that  they  might  under  their 
Common  Seal  determine  their  Pleafure,  and  turn  him  out  when  they  will,  or  at  the  Pleafure 
of  the  greater  Number  of  them  for  the  Time  being  ;  and  this  was  held  a  good  Return.  2  Sid. 
6,  49,  74.  Blagrave's  Cafe. 

7.  Mandamus  to  reftore  him  to  the  Office  of  Town-Clerk  of  Guilford  ;  the  Mayor  of  that 
Town  for  the  "time  being  bad  Power  to  cboofe  a  Town-Clerk,  who  ought  to  hold  a  Court  of 
Frank-pledge  there  upon  Monday,  the  Day  after  Hock-Day,  and  to  make  Warrants,  and  to  at- 
tend the  Mayor;  that  the  Defennant  was  elected  Town-Clerk  by  the  Mayor  of  the  Town,  but 
that  he  departed  from  thence,  and  neglected  his  Office ;  whereupon  he  being  Mayor,  chofe  an- 
other, who  was  admitted,  and  fo  could  not  reftore  the  Defendant  ;  it  was  obje&ed  againft  this 
Return,  that  it  was  too  general  to  fay,  that  he  negle&ed  his  Office;  for  fome  particular  Fact 
ought  to  be  returned,  that  the  Court  might  judge,  whether  it  was  fufficient  or  not  ;  beftdes  he 
ought  to  be  fummoned  before  the  Mayor  in  Court,  to  anfwer  for  himfelf,  before  he  ftall  be  de- 
prived of  his  Office,  for  he  may  have  fomething  material  to  alledge  in  his  Excufe  ;  but  adjudged, 
that  the  Defendant  fhall  no:  be  reftored,  becaufe  it  appears  by  the  Return,  that  the  Mayor  for 
the  Time  being  hath  Power  to  choofe  a  Town-Clerk;  and  if  fo,  then  it  follows,  he  may 
remove  the  old  one  at  Pleafure.     2  Sid.  07.    'The  King    verfus  Campion.     1  Sid.  14.  S.C. 

■  8.  Mandamus  to  reftcre  Tidderly  to  the  Place  of  a  Burgefs  of  the  Corporation,  &c.  the 
Mayor  returned,  that  he  removed  Tidderly  from  being  a  Burgefs,  for  that  it  was  at  his  own 
Defire  and  Requeft  ;  it  was  objected,  that  the  Return  fhould  have  fet  forth,  whether  the 
Corporation  commenced  by  Grant  or  Prefcripticn,  and  what  Power  the  Mayor  had  to  dif- 
franchife  him  ;  but  adjudged,  that  tho*  the  Return  may  not  be  good,  yet  there  was  no  Caufe 
to  reftore  the  Party,  becaufe  he  voluntarily  refigned,  and  therefore  he  bad  eftopped  himfelf  to 
fay  the  Mayor  had  not  Power  to  remove  him,  and  that  'tis  incident  to  every  Corporation  to  ac- 
cept a  Refignation.     Sid.  14.  Tnlder/y's  Cafe. 

9.  Mandamus  to  reftore  Dr.  Witherington  to  the  Fellowfhip  of  a  College  in  Cambridge ; 
the  Return  was,  that  fuch  a  Perfon  was  Founder  of  the  College,  that  he  appointed  a  Vijiior, 
and  feveral  local  Statutes,  &c.  without  fhewing,  for  what  Caufe  they  expelled  the  DoBor ;  it 
was  objected  againft  this  Return,  that  it  was  infufficient  to  bar  B.  R.  of  Jurifdiction  ;  and  they 
denied  what  is  faid  in  Kenn's  Cafe,  that  they  are  the  fole  Judges  in  this  Matter;  but  it  was 
faid  on  the  other  Side,  that  this  Gift  and  Foundation  was  Eleemofinary,  upon  Condition  they 
obeyed  the  Laws  of  the  Founder,  and  if  B.  R.  had  a  Jurifdiction,  they  ought  to  come  thither  by 
Appeal,  and  not  per  fait  urn  by  this  Mandamus  ;  adjudged,  that  the  Doctor  was  well  removed, 
and  that  B.  R.  could  not  grant  Reftitution  ;  that  Kenn's  Cafe  was  Law  ;  for  whether  the  Ex- 
pulfion  was  right  or  wrong,  they  cannot  intermeddle,  becaufe  the  Vijttor  is  fidei  Commiffa- 
rius  ;  that  Reftitution  was  never  granted  to  a  Monk  or  Prior,  and  yet  many  Monks  were  Lay  ; 
for  tho'  they  were  Regu'ars,  they  were  not  in  Orders ;  but  the  Dr.  was  reftored  by  the  Lords  in 
Council.     Sid.  71.  Dr.  Witberington' 's  Cafe. 

10.  Mandamus  to  the  Mayor,  &c.  of  Norwich,  to  reftore  him  to  the  Place  of  an  Alderman, 
&c.  they  return,  that  he  being  elected,  took  the  Oaths,  and  made  the  Declaration,  but  did  not 
fubferibe  it  ;  it  was  objected,  that  he  was  not  required  to  make  any  Subfcription,  or  that  the 
Declaration  was  tendered  to  him  to  fubferibe;  but  adjudged,  that  he  ought  to  fubferibe  it  at 
his  Peril;  for  the  Act  makes  the  Office  void,  if  he  doth  not  fubferibe.  2  Jones  121.  The  King 
verfus  Thacker. 

11.  Mandamus  to  reftore  Elias  Chalke  to  be  a  Burgefs  of  Wilton  ;  the  Return  was,  that  he 
being  Mayor,  &c.  and  having  taken  an  Oath  to  employ  the  Rents  of  the  Corporation,  to  and 
for  the   Profit   thereof,  and  that  in   all  Matters  of  Moment,    he  would  confult  his   Brethren,  and 

•conclude  on  nothing  without  their  Confent  ;  did  afterwards difcharge  in  an  arbitrary  Manner  one 
Robert   Paine  and  others,    from  the  Office  of  Common  Council- Man  ;  that  he  had  received  fe- 
veral Sums  of  Money  due  to  the  Corporation,   and  converted  the  fame  to  his  own   Ufe  ;   that  he 
2  made. 
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made    undue  Entries  in  the  Lieger-Books  of  Elections  of  Members,  &c.  for  which,  and  other 
Crimes  by  him  committed,  he  being   heard    in  Communi  concilio  of  the  Mayor,  &c.  and   upon 
Proof  thereof,  they  ordered,  that  he  fliould  be  disfranchifed,  and  by  that  Order  he  was  removed 
and  made  incapable  of  acting  as  a   Member  of  that  Corporation  :  adjudged,  that  this  Return  was 
ill,  becaufe  'tis  not  faid  he  was  heard  *  apud  Commune    Consilium,  but  only  in  Communi  Conci-  *Tay- 
lio,   and  that  might  be  when  they  were  affembled  in  the  Council-Houfe  to  feaft  ;  befides  the  Re-  *or '  Caf<' 
turn  is,  that  the  Crimes  were   proved,  but  did  not  fay   before  whom,   or  upon   what  Proof;  '  Blllft> 
therefore  it  mult  be  by  Jury,  which  it  was  not;  neither  can   they  remove  one  by  Virtue  of  an  p^'j, 
Order,  for  it  muft  be  by  a  corporate  Act  under  the  Common  Seal.     5  Mod.  2J7.  'the  King  verfus  133. " 
Chalke.  1  Roll. 

12.  Mandamus  to  reftore  him  to  the  Place  of  Alderman  of  the  City  of  Excefter  ;  the  Sub-  Rep.  409. 
ftance  of  the  Return  was,  that  receffit,  elongavit  (7   habitationem  fuam   reliquit  &  deferuit,  &c. 

and  that  feveral  Courts  of  Common  Council  were  held,  and  that  licet  fummonitus,  he  did  not 
attend,  &c.  for  which  he  was  removed,  &c.  three  Judges  of  Opinion,  that  this  Return  was 
good,  for  that  'tis  the  Duty  of  an  Alderman  to  be  relident  where  he  is  chofen  •  that  deferuit 
£r  reliquit  habitationem,  muft  be  intended  a  total  Defertion  ;  and  tho'  he  might  return  again, 
'tis  incertain  when  ;  but  if  he  doth  return,  that  will  not  purge  the  Forfeiture  after  a  Disfran- 
chifement  ;  but  per  Holt  Ch.  Juft.  the  Return  is  ill,  becaufe  there  was  no  particular  Summons, 
returned  for  the  Defendant  to  appear  to  anfwer  what  fhould  be  objected  againft  him,  and  there- 
fore they  proceeded  againft  him  without  hearing  him,  and  by  Confequence  the  Disfranchifement 
was  againft  Right  and  Juftice  ;  this  is  the  exprefs  Refolution  in  James  Baggs  Cafe :  'Tis  true, 
the  Rutum  is  licet  fummonitus  he  did  not  appear,  but  that  is  too  general,  and  he  might  not  be 
prepared  to  anfwer  the  Charge ;  therefore  he  ought  to  be  particularly  fummoned  to  anfwer  a 
particular  Charge.     4  Mod.  37.  Glide's  Cafe. 

13.  By  the  Statute  5  Anna  made  for  the  Amendment  of  the  Law,  all  the  Statutes  of  'Jeofails 
are  extended  to  Writs  of  Mandamus,  and  to  the  Proceedings  thereon. 

And  by  the  Statute  9  Anna  'tis  ena&ed,  that  a  Return  fhall  be  made  to  the  firft  Mandamus, 
which  may  be  traverfed,  and  IfTue  may  be  joined  on  the  Traverfe,  or  the  Party  may  demur,  and 
if  the  Perfon  fuing  it  fhall  have  a  Verdift  or  Judgment,  he  fhall  have  Cofts,  to  be  levied  by  Ca. 
fa.  Fi.fa.  or  Elegit,  and  a  peremptory  Mandamus ;  but  if  Judgment  fhall  be  for  the  Defendant, 
then  he  fhall  have  Cofts. 

(D) 
$Df  aftetuttts  to  it,  not  5000.   See  pi.  17. 

1.  A    jTAndamus  to  reftore  him  to  the  Place  of  an  Alderman,  directed  to  the  Mayor   and  Bur-  j  r0h. 

W  J_  gefles  of  Gloucejler,  who  returned,  that  their  Common  Council  did  confift  of  thirty  Rep.409, 
Burgefles,  and  that  they  had  Power  to  remove  an  Alderman ;  and  that  they  called  him  before 
thirty  of  them  in  Domo  Concilii,  to  anfwer  the  Matters  objected  againft  him,  for  being  a  common 
Drunkard,  and  becaufe  he  did  not  give  fufficient  Anfwers,  they  removed  him  ;  but  did  not  fay, 
that  a  Council  was  affembled  apud  Domum  Concilii,  and  for  this  Caufe  the  Return  was  held  ill 
3  Bulft.  1 89.  Taylor's  Cafe.    Poph.  134.  S.  C. 

1.  Mandamus  to  reftore  him  to  the  Office  of  Recorder  of  Cohhefler;  feveral  Caufes  were  re- 
turned of  his  Removal,  fome  of  which  were  fufficient  Caufes  to  deprive  him  ;  yet  becaufe  it  did 
not  appear  by  the  Return,  that  they  had  fommoned  him  to  appear  before  the  Bailiff  and  Common 
Council  to  anfwer  what  fhould  be  obje&ed  againft  him  ;  therefore  he  was  reftored.  Style  447. 
Bemardifton  verfus  Town  of  Colchejier.  If  the  Party  hath  been  heard,  there  needs  no  Summons. 
5  Mod.  259.  In  Chalk's  Cafe. 

3.  Upon  a  Mandamus  to  reftore  five  Perfons  to  their  Freedom  of  a  Corporation  ;  the  Return 
was,  that  after  the  Court  was  adjourned  by  the  Bailift",'  the  Perfons  disfranchifed  ftaid  and  affirmed 
they  were  a  Court,  and  made  feveral  Orders,  which  they  caufed  to  be  entered  in  the  Court-Book; 
and  then  fet  forth,  that  for  fuch  Offences  Perfons  have  been  ufed  to  be  removed  and  dijeharged,  &c. 
adjudged,  that  fince  Cuflom  is  the  Chief  Caufe  of  Disfranchifing  any  Perfon,  for  thereby  the 
Party loofeth  his  Freehold,  there  appears  no  fuch  Cuftom  on  this  Return;  for  'tis  only  an  UJags 
to  remove,  &c.  which  is  returned,  and  that  is  not  a  direct  Affirmation  of  any  Cuftom  fo  to  do.  Style 
477.  Yates  verfus  Kingjlon  on  Thames. 

4.  Mandamus  to  reftore  Braithwaite  to  the  Office  of  an  Alderman  in  Northampton,  &c.  the 
Mayor  returned  the  Letters  Patents  of  Incorporation  Anno  16  Car.  by  which  they  had  Power  to 
amove  one  for  juft  Caufe,  (viz,.)  that  the  Mayor,  and  fuch  BurgeJJes  -who  had  been  Mayors,  might  a- 
move  ;  and  they  return,  that  Braithwaite  was  amoved  per  Major  em  &  Burgenjes  fecundum  Char- 
tarn  prad',  which  might  be  by  the  Mayor  and  fuch  Burgeffes  who  had  never  been  Mayors ;  and 
to  fay  Jecundum  Chartam,  that  is  not  good,  without  fhewing  a  Caufe,  and  the. Manner  of  his 
Removal,  that  the  Court  may  judge,  whether  they  had  purfued  their  Authority.  1  Vent.  19. 
BraiibvJdite'i  Cafe. 

7  H  5.  Man- 
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5.  Mandamus  to  the  Lord  Prejident  and  Council  of  the  Marches,  &c.  to  admit  Clap/mm  to 
the  Office  of  Deputy  Secretary,  &c.  they  return  quod  tempore  receptionis  Brevis,  he  was  not  con- 
ftituted  Deputy  Steward;  which  might  be  very  true,  that  he  was  not  made  Deputy  at  that 
Inftant,  but   he  might  be  made  before.     1  Vent.    no.  The  King   verfus  Clapham.     1  Lev.  306. 

i.  C. 

6.  Mandamus  to  reftore  him  to  the  Place  of  Town-Clerk  of  Hereford;  the  Mayor,  &c.  of 
Hereford  returned,  that  H.  nunquam  fu.it  debito  modo  admijfus,  to  that  PJace,  &c.  adjudged 
this  Return  was  ill;  it  fhould  have  been  nonfuit  admijfus  generally,  omitting  debito  modo.  Sid. 
20Q.  Hereford's   Cafe.     See  5  Mod.  10.  S.  P.  , 

7.  Mandamus  to  the  Ma)or  of  Rippon  to  reftore  W.  R.  to  be  a  Burgefs,  &c.  the  Return  was, 
That  he  refufed  to  pay  2  /.  which  was  his  Share  towards  the  Charge  of  renewing  their  Charter, 
and  therefore  he  was  depofed ;  adjudged  an  ill  Return,  for  this  was  no  Caufe  either  to  depofe 
or  imprifon  him;  they  may  bring  an  Aftion  of  Debt  upon  a  By-Law.  Sid.  282  Rippon  Mayor's 
Cafe. 

8.  Mandamus  to  reflore  Baffett  to  the  Recorderfiip  of  Barnftaple ;  they  Return,  that  they  did 
not  know  that  Baffett  was  ever  chofen  Recorder;  this  being  an  ill  Return,  it  was  luled  by  the 
Court,  that  Baffett  fhould  be  reflored;  but  this  was  oppofed  by  Serjeant  Maynard,  for  that  a  Man- 
damus reitored  a  Man  to  his  Right,  but  gave  none  where  there  was  none  before ;  and  if  Baffett 
had  none  before,  then  he  will  foon  be  turned  out  again,  and  therefore  it  would  create  new  Di- 
fturbances  to  refiore  him;  therefore  they  directed,  that  an  Action  fhould  be  brought,  and  the 
Right  tried  at  the  next  Affifes.     Sid.    286.  Baffett  verfus  Mayor  of  Barnffaple. 

9.  Mandamus  to  reftore  nine  Perfons  to  their  Places  of  Common  Council-Men  in  Chefier  ;  the 
Return  was,  that  by  Virtue  of  their  Charter  Anno  20  H.  7.  they  had  Power  to  choofe  forty 
Common  Council-Men  yearly,  and  that  ante  unum  annum  before  the  Coming  of  this  Writ,  thefe 
nine  Perfons  were  chofen  Common  Council-Men,  and  fo  continued  for  a  Year,  and  then  debits 
amoti  fuerunt,  &c.  it  was  objected,  that  this  Return  was  incertain,  for  the  Return  may  be  true, 
and  yet  they  may  be  chofen  forty  Years  ante  adventum  Brevis ;  befide,  it  ought  to  be  amoti  fu- 
erunt, and  not  debit e  amoti  ;  and  nine  Men  cannot  be  joined  in  one  Mandamus  ;  it  was  quafhed. 
5  Mod.  1  o.  The  King  verfus  Chefter  City. 

10.  Mandamus  to  the  Mayor  of  Oxford,  to  admit  Slatford  to  be  their  Town-Clerk  ;  they  re- 
turn, that  he  had  not  taken  the  Oaths  according  to  the  Statute  13  Car.  2.  cap.  1.  before  the 
Mayor;  it  was    objected  againft  this  Return,  that  it  was  ill,  becaufe  they  did  not  return,  that 

*  See  (C)  tneY  *  tendered  the  Oaths,  and  no  Man  can  take  them  by  himfelf;  and  the  very  Words  of  the 
pi.  10.  Aft  are,  that  the  Oaths  (hall  be  adminiftred  ;  which  is  very  true  ;  but  yet  he  ought  to  take 
them  at  his  Peril ;  and  probably,  if  he  demand,  and  they  refufe  to  adminifter  them,  an  Action  will 
Jie  againft  the  Mayor,  for  the  Lofs  of  his  Place  ;  but  this  Return  was  adjudged  ill,  becaufe  by 
the  Statute  he  may  take  the  Oaths  before  two  Juftices  of  the  Peace,  as  well  as  before  the 
Mayor,  and  they  have  only  returned,  that  he /did  not  take  them  before  the  Mayor,  &c.  5  Mod. 
316.  The  King  verfus  Slatford. 

11.  By  the  Statute  7  &  8  Will.  3.  cap.  34.  'tis  enacted,  that  Quakers,  who  upon  any  lawful 
Occafion  fball  be  required  to  take  an  Oath,  &c.  fhall  inftead  of  the  ufual  Form  be  permitted  to 
make  their  Solemn  Affirmation  ;  Provifo,  that  no  Qiiaker  by  Virtue  of  this  Ad  fhall  be  quali- 
fied to  give  Evidence  in  a  Criminal  Caufe,  &c.  or  to  bear  any  Office  or  Place  of  Profit  in  the 
Government  :  Upon  a  Mandamus  to  the  Mayor  of  Lincoln,  to  admit  one  Morrice  to  his  Free- 
dom of  that  City,  he  having  ferved  an  Apprenticejhip  there;  they  return  amongft  other  Things, 
that  Morrice  offered  to  take  the  Solemn  Affirmation  and  Declaration,  but  refufed  to  take  the 
ufual  Oath  according  to  the  Cuftom  of  the  faid  City,  which  they  fet  forth  in  hac  verba,  that 
to  be  a  Freeman  of  that  City  is  an  Office  and  Place  of  Profit  in  the  Government  ;  and  that 
there  is  a  Cuftom  there  for  every  Freeman  to  vote  in  the  Election  of  two  Citizens  to  ferve  in 
Parliament,  and  to  have  Paflure  for  three  Horfes  in  the  Common,  &c.  The  Queftion  was,  Whe- 
ther the  Freedom  of  this  City  was  a  Place  of  Profit  in  the  Government ;  it  was  infifted,  that  it 
was,  becaufe  it  entitles  him  to  vote  for  Reprefentatives  in  Parliament ;  but  it  was  anfwered, 
that  was  not  a  Place  of  Profit  in  the  Government,  'tis  only  a  Qualification  or  Privilege  to  agree 
or  confenr,  that  fuch  a  Perfon  fhall  be  his  Reprefentative  ;  they  admit  Qiiakers  in  London 
upon  their  Solemn  Affirmation,  and  fo  it  was  done  in  this  Cafe.  5  Mod.  402.  The  King  verfus 
Lincoln  Mayor. 

12.  The  Countefs  of  Clare  founded  Clare-Hall  in  Cambridge,  and  put  the  Mafter  and  Fellows 
under  the  Power  of  the  Chancellor  of  that  Univerfity  for  the  Time  being,  whom  fhe  appointed 
Vifitor ;  afterwards  one  Mr.  Dickins  added  a  Fellowship  to  the  Foundation,  to  which  one  Jen- 
nings being  chofen  Fellow,  and  the  Mafter  refufing  to  admit  him  to  it,  he  brought  a  Manda- 
mus to  the  faid  Mafter  and  Fellows,  who  return  the  local  Statures,  one  of  which  was,  that  the 
Majority  of  the  Fellows  and  the  Mafter  fhould  choofe  a  Fellow  ;  and  that  the  Mailer  (Dr. 
Blythe)  did  not  confent  to  choofe  Mr.  Jennings;  then  they  return  feveral  Offences  mentioned  in 
thofe  Statutes,  and  that  the  Foundrefs  did  appoint  the  Chancellor  to  be  Vifitor  in  omnibus,  &c. 
It  was  infifted,  that  this  Return  was  good,  and  that  Mr.  Jennings  was  never  duly  elefted,  be- 
caufe by  the  Statutes  of  the  Place,  the  Mailer's  Confent  was  abfolutly  ncceffa;  y,  and  here  he  ne- 
ver confenred  ;  befides  the  Examination  of  this  Matter  doth  not  belong  to  B.  R.  becaufe  the 
Foundrefs  hath   appointed   a  Vifitor  :  All  which  is  very  true,  in  Refpect  to  the  old  Foundation, 
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by  the  Counters  of  Clare,  (viz.)  that  the  Fellows  (hall  be  fubjeft  to  fuch  Reftri&ions  and  Limi- 
tations as  (he  hath  prefcribed  by  her  Statutes  ;  but  the  new  Fellowfhips  ere&ed  by  Mr.  Dickins 
fliall  not  be  fubje<5t  to  thofe  Reftriftions  impofed  by  the  Foundrefs  ;  therefore  the  better  Opinion 
was,  that  a  peremptory  Mandamus  fhould  go.     5  Mod.  421.  Joining's,  Cafe. 

13.  Information  againft  the  Defendant,  late  Mayor  of  the  Bath,  for  a  falfe  Return  to  a  Man- 
damus for  electing  a  Town-Clerk  in  the  Room  of  Bufiel',  the  Return  was,  that  before  the 
Coming  of  the  Writ,  /.  S.  had  been  duly  chofen  and  fworn  into  the  Office;  it  appeared  upon  E- 
vidence  at  the  Trial,  that  the  Right  of  Election  was  in  thirty  of  the  Common  Council-men*  that 
they  were  fummoned  by  the  Mayor,  and  that  twenty-eight  did  meet;  that  there  were  three  Can- 
didates, that  one  of  them  had  two  Votes,  that  another  had  thirteen  Votes,  and  that  the  Third 
had  the  Mayor  and  twelve  more  Votes  for  him;   and   that  the  Mayor  pretending  he  had  a  cafting 


more  than  'tis  to  prove  the  Delivery  of  a  Writ  to  the  Sheriff;  that  the  Mayor,  or  any  other  Offi- 
cer of  a  Corporation,  hath  of  common  Right  no  cafting  Vote ;  'tis  true,  fuch  a  Thing  may  be 
either  by  Prefcription  or  Charter;  that  if  there  is  an  Equality  of  Votes,  and  they  cannot  agree, 
they  muft  be  brought  up  in  Contempt,  and  be  committed  till  they  do  agree,  that  is,  till  a  Ma- 
jority do  agree ;  that  an  Adion  for  a  falfe  Return  may  be  brought  againft  all  the  Corporation,  or 
againft  any  particular  Member  thereof:  The  Mayor  was  found  guilty.  Mod.  Cafes  152.  The  Qtteen 
verfus  Chapman. 

14.  Mandamus  to  fwear  W.  R.  into  the  Office  of  Town-Clerk  of  Hereford;  the  Mayor  return- 
ed, that  at  the  Election,  &c.  B.  B.  had  eighteen  Voices  and  W  R.  had  feventeen  Voices,  and  no 
more,  and  that  he  fwore  in  B.  B.  adjudged  a  bad  Return,  becaufe  'tis  only  argumentative,  that 
W-  R-  was  not  elected,  when  it  fhould  have  been  pofitive  and  exprefs,  that  W.  R.  was  not  chofen  : 
The  Cafe  in  2  Jones  177.  per  Holt  Ch.  Juft.  is  contrary  to  many  Refolutions.  Mod.  Cafes  300. 
The  Queen  verfus  Mayor  of  Hereford. 

15.  Mandamus  to  reftore  one  Morris  to  the  Place  of  a  capital  Burgefs  of  the  Devizes  in 
Wilts ;  they  return  the  Caufes  of  his  Removal,  but  did  not  mention  that  he  was  particularly 
fummoned  to  anfwer  the  Caufes  for  which  he  was  difplaced;  and  for  that  Reafon  the  Return  was 
adjudged  ill ;  and  this  was  according  to  the  Opinion  of  the  Chief  Juftice  Holt  in  Glide's  Cafe. 
4  Mod.  3  7.  Morris's  Cafe. 

16.  Mandamus  to  admit  Mr.  King  to  the  Place  of  a  Scholar  in  St.  John's  College  in  Oxford, 
being  nominated  by  the  Mayor  of  Briftol,  to  whom  that  Right  pro  hac  vice,  &c.  doth  belong ; 
the  Subftance  of  the  Return  was,  that  the  College  was  founded  by  Sir  Tho.  White,  that  the 
Bijbop  of  Winchefler  for  the  Time  being  was  the  local  Vijitor;  that  after  the  Nomination  of 
Mr.  King,  by  the  Mayor  of  Briftol,  the  Prefident  of  the  College  and  ten  Fellows  affembled  to 
confider  of  his  Qualifications ;  and  that  upon  Proof,  it  was  their  Opinion,  that  he  had  committed 
feveral  Fafts  inconjiftent  with  good  Manners;  he  was  therefore  refufed  as  incapable,  &c.  The  bet- 
ter Opinion  was,  that  this  Return  was  too  general,  for  there  was  no  particular  Fad  returned,  fo 
that  it  was  impoffible  to  try  the  Truth  of  it  in  a  collateral  A&ion.  4  Mod.  368.  The  King  verfus 
St.  Johns  College  in  Oxford. 


%m$h    See  Cop^ijOlD.  (b)  per  totum. 

$&mty$  of  males.   See  ©aalefc 


7  h  2  oaamase, 


n<>6 


jUamase. 


Cafes  and  Covenants  concerning  Mar- 
riage in  general.  (A) 

Where  the  Marriage  is  an  abfolute  Gift 
of  the  Chattels  to  the  Husband.  (B) 

Where  the  Marriage  is  not  an  abfolute 


Gift   of   the  Chattels  to   the    Huf- 

band.   (C) 
Of  Marriages  prohibited.  (D) 
Of  Conditions  annexed  to  Marriage,  and 

other   Things    concerning    Marriage 

and  Portions.  (E) 


(A) 

Cafes  ant)  Cofcenante  concerning  0Oamage  in  ffizmnh   See  clergyman. 

Fry  -verfus  Porter. 


M 


Arriage  is  to  be  confidered  at  Common  Law,  either  in  Right  or  in  Poffeffion  ;  Mar- 
riage in  Poffeffion  is  fufficient  in  perfonal  Things,  efpecially  where  the  PolTeffion  of 
the  Wife  is  in  Qu.eft.ion ;  and  where  fuch  Marriage  is  averred,  it  fhall  not  be  tried 
by  the  Certificate  of  the  Bifliop ;  but  where  the  Marriage  of  the  Husband  is  in 

Queftion,  there  Marriage  in  Right  ought  to  be,  and  that  fhall  be  tried  by  Certificate.    Pafch.  29  E~ 

Hz,.  1  Leon.  53. 

2.  In  Writs  of  Dower,  if  IfTue  be  joined,  that  the  Parties  were  never  lawfully  joined  in  Mar- 
riage, the  Trial  muft  be  by  Certificate  of  the  Bifhop,  (viz,.)  by  Inquifition  taken  before  him,  and 
Examination  of  vVitnefles,  which  he  certifies  to  the  Court  where  the  IfTue  is  joined,  and  this  is 
Copulata,  vel  non  Copulata  fuit  in  legitimo  matrimonio  as  the  Cafe  appears  to  be,  which  Certifi- 
cate fhall  be  conclufive  to  all  Parties.     14  Eliz,.  Dyer  303. 

3.  He  who  had  the  Cuftody  of  an  Heirefs,  afligned  his  Intereft  to  L.  E.  who  covenanted  with 
the  Affignor,  that  his  Son  and  Heir  fhould  marry  the  faid  Heirefs  before  they  were  feverally  of  the 
Age  of  twelve  Years,  if  fhe  would  confent  to  it  j  and  afterwards,  he  being  twelve  Years  and  nine 
Months  old,  and  fhe  being  nine  Years  old,  they  married,  the  Husband  furvived  and  attained  to  his 
Age  of  fourteen  Years,  and  then  difagreed  to  the  Marriage  ;  adjudged,  that  this  was  a  fufficient 
Marriage  in  Performance  of  the  Covenant ;  the  Defendant  was  not  bound  that  the  Marriage  fhould 
continue.     1  Leon.  5  2.  Lee  verfus  Hammer.  1  Brownl.  3  6.  Blaeden  s  Cafe. 

4.  The  Father  covenanted,  that  his  Son,  who  was  then  infra  annos  nubiles,  fhould,  before  fuch 
a  Day,  marry  the  Daughter  of  W.  R.  who  married  her  accordingly,  and  afterwards,  at  the  Age  of 
Confent,  he  difagreed  to  the  faid  Marriage ;  adjudged,  that  the  Covenant  was  performed,  for  it 
is  a  Marriage,  and  fuch  a  Marriage  as  the  Covenantee  could  have  until  the  Difagieement.  Owen 
25.  Fenners  Cafe.     Pafch.  29  Eliz.  1  Leon.  52.    *  Leigh  verfus  Hantnere.  S.  P. 

5.  Covenant,  that  the  Defendant  fhould  allure  fuch  a  Copyhold  to  the  Pla'ntiff,  if  he  married 
with  his  Daughter  fecundum  leges  Ecclefiafiicas,  and  he  alledged,  that  he  rite  &  legitime  married 
the  Daughter,  upon  which  they  were  at  IfTue ;  adjudged,  that  where  the  Marriage  is  only  in  If- 

*  Antea    fue,   it  fhall  be  tried  by  a  Jury,  but  where  'tis  that  he  was  lawfully  married,  that  fhe  fhall  be  tried 
3.  S.  C.     by  Certificate,  &c.     2  Cro.  102.  Fletcher  verfus  Dinfeild. 

6.  The  Father  being  feifed  of  a  Manor  held  in  Capite,  had  IfTue  a  Daughter,  who  married  Sir 
Arthur  Gorge,  who  had  IlTue  Ambrofia  ;  then  her  Mother  died  in  the  Life-time  of  her  Grandfa- 
ther, and  then  he  died,  all  which  was  found  by  Office,  and  that  Ambrofia  was  Heir  apparent  of 
her  Father,  and  within  the  Age  of  feven  Years ;  afterwards  fhe  was  married  about  that  Age  to 
one  who  was  alfo  infra  annos  nubiles,  (viz,.)  under  ten  Years ;  then  her  Husband  died  j  adjudg- 
ed, that  the  Queen  fhall  have  the  Marriage  of  Ambrofia,  becaufe  her  firft  Marriage  was  not  com- 
pleat,  for  there  could  be  no  Agreement  or  Confent  to  it,  both  Husband  and  Wife  being  infra  An- 
nas nubiles,  for  in  fuch  Cafe  they  cannot  confent.  6  Rep.  22.  Ambrofia  Gorge's  Cafe.  Moor 
737.  S.C. 

7.  The  Plaintiff  and  his  Wife  brought  an  Action  of  Debt  on  a  Bond  ;  the  Defendant  pleaded, 
that  the  Wife  had  another  Husband  now  living  ;  the  Plaintiff  replied,  that  his  Wife  ad  annos  nubiles 
difagreed  to  that  Marriage  ;  and  upon  Demurrer  to  the  Replication,  the  Queftion  was,  whether 

*  That  did  the  Difagreement  fhould  be  before  or  at  annos  nubiles,  or  at  what  Time  'tis  to  be  made;    but  be- 
affirm  the   caufe  k   appealed  upon  Proof,  that  fhe  *  lived  with  her  fecond  Husband  always 
Difatrree-    t^e  Age  of  Confent,  therefore  Judgment  was  given  for  the  Plaintiff     Moor  575 
tnenf.ad-  verfus  Ba^ington. 

One  who  was  an  Ideot  from  his  Birth  married;  they  are  Husband  and  Wife  in  Law,  and  their 
Children  legitimate,  for  he  may  confent.     Sid.  112.  Stile  verfus  Weft- 
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8.  Debt  upon  Bond,  conditioned  to  pay  the  Plaintiff  fo  much  Money  at  his  Age  of  twenty- one 
Years  or  Day  of  Marriage,-  the  Defendant  pleaded,  that  the  Plaintiff  had  not  attained  twenty-one 
Years,  and  that  he  was  not  lawfully  married;  the  Plaintiff  replied,  that  he  was  lawfully  married, 
upon  which  they  were  at  Iffue,  and  the  Plaintiff  had  a  Verdict;  it  was  objected  in  Arrefi  of 
Judgment,  that  the  Lawfulnefs  ought  not  to  be  tried  by  a  Jury,  but  by  the  Certificate  of  a  Bi- 
fhop,  which  is  very  true,  if  the  Right  of  Marriage  had  come  naturally  in  Queftion,  as  in  Dower, 
&c.  but  in  this  Cafe  the  Trial  by  Jury  is  well  enough,  it  being  in  a  perfonal  Action  where  the 
Right  of  Marriage  is  not  in  Queftion  ;  and  the  Plaintiff  might  have  demurred  to  the  Plea, 
for  that  Word  Lawfully  ought  not  to  have  been  put  in.     i  Lev.  41.  Bajfett  verfus  Morgan. 

9.  Libel  againft  Hutchinfon  and  his  Wife  for  Fornication  ;  they  fuggefted  the  Statute  1  Will.  & 
Maria,  for  a  Prohibition,  by  which,  amongft  other  Things,  'tis  enacted,  'that  ail  Marriages  be- 
tween Dijf enters  {taking  the  Oaths  of  Allegiance  and  Supremacy,  and  fuifcribing  the  Declaration 
mentioned  in  the  Statute  30  Car.  2.)  folemniz.ed  before  Witneffes  in  the  Face  of  their  Congrega- 
tion, licenfed  according  to  that  Statute,  jhall  be  good  and  valid  in  Law,  and  that  no  Perfon  jhould 
be  prefented  in  the  Ecclefiafiical  Court  for  Nonconformity  to  the  Church  of  England  in  fuch  Mar- 
riages ;  that  the  Interpretation  of  Statutes  belonged  to  the  Common  Law;  that  the  faid  Hutchifon 
and  his  Wife,  being  Diflenters,  had  taken  the  Oaths,  &c.  and  were  married  in  the  Face  of  their 
Congregation,  in  the  Prefence  of  Witneffes,  according  to  the  Statute;  and  after  Banes  publifhed, 
according  to  the  Difcipline  of  the  faid  Congregation ;  yet  that  the  Defendant  had  libelled  againft 
them  in  the  Eccleuaftical  Court  for  Fornication,  and  compelled  them  to  anfwer  there,  whe:ethey 
had  pleaded  all  this  Matter,  which  that  Court  refufed  to  admit;  it  was. ruled,  that  a  Prohibition 
fhould  go,  and  that  the  Plaintiffs  fhould  declare  upon  it;  fo  that  upon  a  Demurrer  the  Law  might 
be  tried.     3  Lev.  376.  Hutchifon  &  Ux'  verfus  Brookbanke. 

10.  In  an  Action  for  Suing  in  the  Spiritual  Court  after  a  Prohibition;  and  upon  a  Demurrer 
to  the  Declaration  the  Cafe  was,  that  the  Father  had  Iffue  two  Sons  Robert  and  Bartholomew, 
that  Robert  the  eldeft  Son  had  IlTue  Mary,  who  married  Thomas  Harrifon,  and  by  him  had  Iffue 
Thomas;  that  Bartholomew  married  one  Jane  Brown,  and  died  without  Iffue;  that  after  his 
Death  Thomas  married  his  Widow,  and  he  and  his  Wife  were  now  Plaintiffs  in  this  Action;  the 
Queftion  was,  whether  his  Marriage  with  the  Widow  of  his  Great  Uncle  was  lawful  or  not  ;  it 
was  objected,  that  it  was  not,  becaufe  'tis  within  the  Levitical  Degrees;  for  in  the  18th  Chapter 
of  Leviticus,  v.  14.  the  Words  are,  Thou  Jhalt  not  uncover  the  Nakednefs  of  thy  Father's  Bro- 
ther, Thou  Jhalt  not  approach  to  his  Wife,  Jhe  is  thy  Aunt ;  'tis  true,  here  is  an  exprefs  Prohibition 
to  marry  the  Wife  of  his  Father  s  Brother,  becaufe  (he  is  his  Aunt,  but  that  is  not  this  Cafe,  for 
here  the  Marriage  was  with  his  Gre at  Aunt;  therefore  if  'tis  prohibited  in  Leviticus,  it  muff  be 
by  the  20th  Chapter,  and  in  Verfe  20,  where  the  Words  are,  If  a  Man  jhall  lie  with  his  Uncle  s 
Wife,  he  hath  uncovered  his  Uncle's  Nakednejs ;  now  here  the  Word  was  Uncle  in  general,  and  a 
Great  Uncle  is  an  Uncle  as  well  as  an  immediate  Uncle  ;  but  adjudged,  that  by  the  Word  Uncle  in 
this  Chapter  and  Verfe,  no  other  Perfon  can  be  meant  but  the  Father's  Brother  in  the  18th  Chap- 
ter of  Leviticus,  ver.  14.  and  that  'tis  no  Manner  of  Prohibition,  but  ferves  only  to  declare  the 
Punifhment  of  fuch  a  Marriage,  which  is  plain  from  the  Words  that  immediately  follow,  (viz.) 
He  Jhall  die  childlefs;  befides,  there  is  no  Prohibition  at  all  in  the  20th  Chapter,  and  therefore 
this  cannot  be  taken  for  one  ;  upon  the  whole  Matter,  this  Marriage  was  adjudged  lawful  by  all 
the  Judges  of  England.     2  Vent.  9,   Harrifon  &  Ux'  verfus  Burwell.  Faugh.  206.  S.  C. 

11.  A  Man  and  a  Woman  intending  to  intermarry,  he  entered  into  Articles  with  her,  by 
which  he  agreed  to  fettle  fuch  Lands  upon  her  before  their  Marriage,  and  upon  the  Heirs  of 
their  two  Bodies,  &c.  and  in  Purfuance  of  thofe  Articles  fhe  married  him,  and  afterwards  he  died 
before  any  Setclement  made  ;  and  the  Widow  exhibited  a  Bill  in  Equity  to  have  the  Articles  exe- 
cuted ;  and  it  appearing  that  the  Lands  were  mortgaged  to  one  who  had  no  Notice  of  thefe  Ar- 
ticles, it  was  decreed  againft  the  Heir  at  Law  of  the  Husband,  that  the  Widow  fhould  redeem  the 
Mortgage  and  hold  the  Lands  for  her  Life  ;  and  that  after  her  Deceafe  her  Executors  fhould  hold 
the  fame  till  fo  much  Money  was  railed  out  of  the  Profits,  which  fhe  had  paid  to  redeem  the  Land 
from  the  Mortgage.     2  Vent.  343.  Haymere  verfus  Haymere. 

12.  The  Cafe  upon  Bill  and  Anfwer  was  thus:  Thomas  Goyhnore  being  feifed  of  Lands  in  Fee 
of  the  yearly  Value  of  14/.  upon  a  Treaty  of  Marriage  between  his  Brother,  the  now  Plaintifrj 
and  Anne  Wells,  did  execute  a  Writing  to  this  Effect,  that  if  the  Marriage  took  Effect,  and  that 
if  he  died  without  Iffue,  he  would  give  his  Lands  to  his  faid  Brother  and  his  Heirs,  or  leave 
him  180/.  which  was  as  much  as  the  Portion  of  the  faid  Anne  Welles ;  and  for  the  true  Per- 
formance of  this  he  bound  himfelf.  his  Executors  and  Adminiftrators ;  afterwards  they  married, 
and  fo  did  Thomas  Goyhnore  himfelf,  and  fettled  thefe  Lands  before  Marriage  on  his  intended 
Wife  far  Life,  Remainder  to  his  own  right  Heirs,  and  afterwards  devifed  the  Lands  to  her  and 
her  Heirs,  and  died  without  Iffue ;  and  then  the  Widow  devifed  it  to  the  Defendant  and  her 
Heiis;  and  now  the  Brother  exhibited  his  Bill  to  have  the  Lands  conveyed  according  to  the  faid 
Agreement ;  it  was  infifted  for  the  Defendant,  that  if  Thomas  Goyhnore  had  made  a  Settlement 
according  to  the  Purport  of  this  Agreement,  it  might  have  been  deftroyed  by  him;  and  if  fo,  he 
could  not  be  compelled  to  execute  this  Agreement ;  and  therefore  the  Execution  of  a  Trufr  of 
a  Reverfiun  in  Fee,  fhall  not  be  regarded  in  Equity:  But  the  Lord  Chancellor  Fynch  decreed  the 
Land  for  the  Plaintiff,  becaufe  the  Marriage  was  had  in  Expectation  of  the  Performance  of  this  A- 
greenent,  by  which  he  was  obliged  to  leave  the  Land  to  the  Plaintiff  in  Cafe  he  himfelf  died  with- 
out liTue.     2  Vent.  3J4.  Goyhnore  verfus  Paddifoni 

13.  Tha 
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13.  The  Father  wrote  a  Letter  fignifying  his  Affent  to  the  Marriage  of  his  Daughter  with  T.  P. 
and  that  he  would  give  her  1500  /.  and  upon  a  farther  Treaty  concerning  the  faid  Marriage,  he 
wrote  another  Letter,  wherein  he  went  back  from  his  former  Propofals;  and  not  long  afterwards 
hedeclaied  he  would  agree  to  what  was  propofed  in  his  fir  ft  Letter;  the  Marriage  took  Effect; 
and  upon  a  Bill  and  Anfwer  it  Was  decreed,  that  this  Letter  was  a  fufficient  Promife  in  Writing 
within  the  Statute  29  Car.  2.  of  Frauds,  &c.  and  that  this  Declaring  his  Agreement  to  the  firft 
Propofals,  had  fet  up  the  Terms  in  his  firft  Letter  again.     2  Vent.  361.  Bird  verfus  B'offe. 

14.  Mr.  Bennett  having  two  Daughters,  devifed  to  each  of  them  20000/.  a-piece,  provided, 
that  if  they,  or  either  of  them  married  before  the  Age  of  Sixteen,  or  -without  the  Confent  of  Juch 
Perfons  (naming  them)  that  they  fhould  lofe  ]  0000 I.  of  the  Portion,  and  that  the  fame  fhould  go 
to  his  other  Children;  the  Lord  Salisbury  married  one  of  the  Daughteis  under  the  Age  of  S  xtc:n, 
but  with  the  Confent  of  all  Parties;  and  it  was  infifted  for  him  in  Chancery,  that  the  Marriage 
beino  with  the  Confent  of  all  Parties,  it  might  be  at  any  Age ;  but  my  Lord  Keeper  North  de- 
creed, that  both  the  Claufes  in  the  Will  muft  be  obferved.     2  Vent.  365.  The  Lord  Salisbury's 

Cafe. 
T.Jones  1  y.  Libel  in  the    Spiritual  Court  againft  the  Defendant  for  marrying  the  Daughter  of  his  own 

191'  Sifter;  the  Defendant  moved  for  a  Prohibition,  fuggefiing,  that  this  was  not  within  the  Levitical 

Degrees ;  but  the  Prohibition  was  denied,  becaufe  this  was  a  Cafe  of  Eccleliaftical  Conufance,  and 
tho' Piohibitions  have  been  granted  in  matrimonial  Caufes,  yet  if  it  was  now  Res  integra,  they 
would  not  be  granted.  Raym.  464.  Watkinfn  verfus  Mergatron. 
iMod.25.  16.  Prohibition  to  the  Spiritual  Court,  upon  a  Suggeftion,  that  they  proceeded  there  to  excom- 
municate the  Plaintiffs,  for  that  the  Plaintiff  Heyward  had  married  a  Woman,  who  was  the 
Daughter  of  the  Sifter  of  his  fiift  Wife,  (viz,)  his  Niece;  it  was  granted;  and  the  Defendant 
demurred  on  the  Suggestion,  be.aufe  the  Mairiage  was  not  lawful.  Sid.  434.  Bey  ward  &  Ux' 
verfus  Foine. 

17.  In  a  Declaration  upon  a  Prohibition,  and  a  Demurrer  to  it,  the  Queftion  was,  that  ad- 
mitting the  Femporal  Courts  can  now  by  Virtue  of  the  Statute  32  B.  8  cap.  38.  prohibit  the 
Spiritual  Court  from  impeaching  a  Marriage  without  the  Levitical  Degrees ;  then,  whether  a  Man, 
after  the  Death  of  his  Wife,  might  lawfully  marry  her  Sifter,  and  the  Chief  Juftice  Vaughan  held 
fuch  Marriage  unlawful,  for  that  'tis  exprefly  prohibited  by  the  1  Sth  of  Leviticus  ;  but  if  it  was 
not,  yet  notwithstanding  the  Statute  32  B.  8.  it  ought  to  be  impeached  in  the  Spiritual  Court,  for 
that  Statute  enacts,  that  no  Marriage  (God's  Law  excepted)  jhall  be  impeached  without  the  Levi- 
tical Degrees  ;  but  this  is  a  Marriage  againft  Goa's  Law;  and  firft  as  to  the  Levitical  Degrees, 
thofe  are  to  be  reckoned  by  the  Perfons  whofe  carnal  Knowledge  is  forbidden  to  Men  by  the  Law 
of  Mofts  in  refpeci  to  Confangumity,  (viz,.)  the  carnal  Knowledge  of  the  Mother,  of  the  Father's 
Wife,  of  the  Son's  Wife  ;  and  in  refpeci  of  Affinity,  the  carnal  Knowledge  of  the  Wife's  Daughter, 
her  Daughter's  Daughter,  her  Mother ;  and  'tis  plain  the  Wife's  Sifter  is  prohibited  in  fome  De- 
*  18  Le-  gree  of  Affinity  by  thefe  Words,  Neither  ft  alt  thou  take  *  a  Wife  to  her  Sifter,  to  vex  her,  to  unco- 
vit.  18.  yer  her  Nakedn.fs  befides  the  other  during  her  Life,  fo  that  this  Marriage  is  within  the  Levitical 
Degrees,  and  fo  agreed  on  all  Sides  to  be  unlawful,  if  during  the  Wife's  Life,  but  doubted  if  un- 
lawful after  her  Death:  But  admitting  that  'tis  not  within  the  Levitical  Degrees,  yet  'tis  prohi- 
bited by  God's  Law,  for  where  ever  an  Act  of  Parliament  declares  a  Marriage  to  be  againft  God's 
Law,  it  muft  be  admitted  to  be  fo  in  all  Courts  in  this  Kingdom  ;  now,  by  the  Acl:  28  H.  8.  en- 
28  H.  8.  titulcd,  An  AEl  for  the  *  Eftablijhment  of  the  Imperial  Crown  of  this  Realm,  'tis  amongft  other 
cap.  7.  Marriages  declared,  that  no  Difpenfation  fhall  be  made  of  a  Marriage  of  a  Man  with  his  Wife's 
Sifter,  becaufe  'tis  againft  God's  Law,  and  therefore  there  fhould  be  a  Separation,  if  any  were, 
and  the  Children  are  declared  to  be  illegitimate;  'tis  true,  it  was  objected,  that  this  Statute  was 
repealed  by  1  &  2  Ph.  &  Mar.  cap.  8.  but  the  Chief  Juftice  tells  us,  that  the  Aft  28  B.  8.  cap.j. 
was  revived  by  1  Eliz,.  cap.  1.  which  fee  at  large  in  the  Book,  fol.  324.  Befides,  this  Marriage  is 
declaied  to  be  againft  God's  Law  by  the  99th  Canon  of  thofe  made  Anno  1603,  and  confirmed  by 
Acl:  of  Parliament,  (viz.)  No  Perfon  Jhall  marry  within  the  Degrees  prohibited  by  God's  Law,  and 
exprefted  in  a  Table  fet  forth  by  Authority  in  the  Tear  1563,  and  all  Marriages  fo  made  and  con- 
tracted Jhall  be  adjudged  inceftuous,  which  is  the  fame  Thing  as  to  fay,  No  Perfon  fhall  marry 
within  the  Degrees  prohibited  by  God's  Law,  which  Degrees  are  exprefted  in  the  Table,  Sec.  and 
therefore  this  Marriage  muft  be  admitted  to  be  againft  God's  Law  :  The  Chief  Juftice  delivered  the 
Refoiution  of  the  Court,  that  they  were  all  of  the  fame  Opinion,  and  thereupon  a  Confultation 
was  granted.     Vaugh.  302.  Bill  verfus  Good  per  totum. 

18.  Prohibition  to  the  Dean  of  the  Arches,  fuggefiing,  that  Collett  had  fettled  his  Lands  on  his 
Children  by  his  Wife  now  living,  and  that  the  Suit  in  the  Arches  was  for  a  Divorce,  he  having 
married  his  firft  Wife's  Sifter,  the  Confequence  whereof  would  be,  to  make  his  Children  Baftards, 
and  draw  the  Settlement  of  his  Lands  in  Queftion;  but  at  firft,  the  Prohibition  was  denied,  be- 
caufe, if  it  fhould  be  granted,  then  every  inceftuous  Marriage  might  be  fheltered  under  the  like 
Pretence ;  and  the  Matter  being  proper  to  the  Jurifdiclion  of  the  Spiritual  Court,  fhall  be  tried 
there,  tho'  a  temporal  Inheritance  may  in  Confequence  come  in  Queftion :  Eut  it  appearing  after- 
wards to  the  Court,  that  this  Divorce  was  profecuted  by  Contrivance,  that  Collet  might  have  Power 
to  difpofe  his  Eftate  ;  for  at  the  firft  Inftance,  he  confeffed  his  former  Marriage  with  his  Wife's  Sifter, 
upon  which  Confeflion  the  Court  was  ready  to  give  Sentence  without  any  farther  Evidence  ; 
the  Court  ordered  a  Trial  at  Common  Law  in  a  feigned  Action,  in  which  the  Iffue  fhould  be, 
1  whether 


* 
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whether  Collett  was  ever  married  to   his  Wife's  Sifter  ;  which   being  refufed,  a  Prohibition  was 
granted.     T.  Jones  213.  Collett  s  Cafe. 

1  p.   Libel  againft  a  Woman  in  the  Spiritual  Court  caufa  jaElitationis  maritagii-  fhe  fuweftcd 
for  a  Prohibition,  that    the  Perfon  who  libelled  againft  her  was   indicted   at   the  Old  Eaily   for 
marrying   her  contra  ■  formam  St  at  at  i    having  another  Wife  then  living,  that  he  was  convicted  *,  T-ic  1 
and  burned  in  the   Hand  ;[o  that  the  Marriage  being  found  by  a    proper   Court,  fhe  prayed  a  cap.  11'.  ' 
Prohibition  ;  it   was  objeded,  that   the   Legality   of  Marriage  cannot    be  tried   in    a  Temporal  Sid.  171. 
Court  j  which  perCuKamn  very  true,-  but  a  Marriage  de  facto  may,  and  therefore   a  Prohibi- 
tion was  granted;  tho   the  Civilians  fay,  that  the  Spiritual  Court  ought  not  to  be  prohibited  when 
the  Marriage  is  de  jaElo,  becaufe  all  Marriages  ought  to  be  de  jure,  of  which  their  Courts  have 
the  proper  Jurifdiction.     3  Mod.  16^.  Boyk  verfus  Boyle. 

20.  Information  againft  Thorpe  and  others,  for  that  they  did  unlawfully  confpire  to    take  one 
Edward  Mitchell  (being  under  the  Age  of  eighteen  Years)   out  of  the  Cuflody  of  his  Father 
being  his  only  Son  and  Heir,  and  to  marry  him  to   one  Cornelia  Holton,  a  Perfon  of  ill  Fame- 
and  that  they  did  affemble  themfelves  together,  &c.  to  accomplifh  the  faid  Confpiracy  •  and  that 
they,  and   quilibet  eorum,  by  deceitful    Infinuations  did  malitioufly  and  deceitfully  perfwade  the 
faid  Edward    Mitchell  to  marry  the  faid   Cornelia  Holton ;  and  that    by  the   Abetting  and  falfe 
Means  of  the  Defendants,  he  did  marry  her,  &c.  Upon  Not  guilty   pleaded,  all  the  Defendants 
were  acquitted,  except  Thorpe  ;  and  it  was  infilled  for  him  in  Arreft  of  Judgment,  that  this  In- 
formation being  laid  by  Way   of  Confpiracy,  and  one  only  being  found  guilty,  there  can   be  no 
Judgment  againft  him,  becaufe  one  alone  cannot  confpire;  which  is  very  true;  but  here  the  Con- 
fpiracy is  laid  by  way  of  *  Aggravation  in  the  Beginning  of  the  Information/  but  when  the  par-  * 
ticular  Fads  are  fet  forth,  'tis  faid,  that  quilibet  eorum   did  perfwade,  &c.    Then  it  was  object-  skinner- 
ed,  that  here  is  no  Offence  laid  in  this  Information,  becaufe  a  young  Man,  upwards  of  fourteen  Guntonw 
Years,  may  difpofe  himfelf  in  Marriage;  and  this  is  allowed    by  Law;  'tis  no  Mifdemeanor    to  Ac.  Cafe, 
perfwade  him  to  many,  tho'  it   be  to  a  Woman  of  no  Fortune,  and  without  the  Confent  of  his  (G) 
Father;  for  he  cannot  have  an  Action  for  the  *  Lofs  of  his  Marriage,  excepting  where  he  is  ta- 
ken away  by  Force  and  married  ;  the  Court  held,  that  tho'  'tis  lawful  to  marry,  yet  'tis  an  Offence,  *  Cro. 
if  obtained  by  unlawful  Means,  and  inclined,  that  the  Father  hath  the  Guardianfhip  of  his  Son  EHz-  **• 
and  Heir  apparent,   till   the   Age  of  twenty-one  Years,  as  he  had   when  the  Tenure  of  Knight-  SHon* 
■Service  was  in  Being ;  for  he  hath  fuch  an  Original  Right  vefted  in  him  by  Nature,  that  he  might  Tones' 
have  an  Action  of  Trefpafs  againft  the  Lord  Qitare  filium  &  haredem  fuum  rapuit,  &c.    5  Mod.  411. 
321.  The  King  verfus  Thorpe. 

21.  Libel,  &c.  againft  the  Defendant,  for  marrying  and  cohabiting  with  his  Wife's  Sifter's 
Daughter ;  it  was  fuggefted  for  a  Prohibition,  that  this  is  not  within  the  Levitical  Decrees,  for 
a  Man  may  marry  his  Niece,  tho'  he  cannot  marry  his  Aunt,  becaufe  of  the  Superiority  betwe'en  a 
Nephew  and  the  Aunt,  who  is  in  loco  parentis ;  but  the  Court  held,  that  this  Cafe  was  within 
the  Degrees  of  Affinity,  and  if  it  had  been  within  the  fame  Degree  of  Confanguinity,  it  would 
have  been  unlawful  ;  for  a  Man  cannot  marry  his  own  Sifter's  Daughter.  5  Mod.  448.  Clement 
verfus  Beard. 

22.  Upon  a  Prohibition  to  ftay  a  Suit  in  the  Spiritual  Court,  upon  a  Contract  of  Marriage /vr  Mod.Ca. 
verba  in  prefenti,  the  Defendant  fuggefting  a  Contract  of  Marriage  per  verba  infuturo  ;  as  I  will  15  5-' 
marry  you,  or  I  promife  to  marry  you  ;  and  that  for  fuch  a  Marriage  the  Party  hath  a  Remedy  at 
Common  Law;  it  was  held,  that  tho'    it   was  per  verba   de  futuro,    yet  the  Spiritual  Court  hath 
Jurifdiction,  as  well  as   if  the  Marriage  had  been  per  verba  de  prafenti,  as  I  marry  you,  you  and 

lore  Man  and  Wife;  the  Difference  is,  that  a  Marriage  per  verba  de  futuro,  is  rcleafabk,  be- 
caufe it  refers  to  a  future  At~i  ;  and  as  'tis  releafable,  the  Party  may  aver  a  Breach  of  Promife 
and  demand  Satisfaction  by  an  Action  to  recover  Damages,  and  by  that  Means  he  waives  the 
Remedy  that  might  be  had  in  the  Spiritual  Court;  but  here  the  Party  had  libelled  upon  a  Con- 
tract per  verba  de  prafenti,  which  is  equally  cognifable  in  the  Spiritual  Court  ;  and  therefore  a 
Prohibition  was  denied.     2  Salk.  437.  Jefton    verfus  Collins,  and  438.  Wigmares  Cafe,  S.  P. 

23.  Libel  againft  the  Defendant  for  inceft,  in  marrying  his   Wife's   Sifter;  he  fuggefted  for  a  4  Mod. 
Prohibition,  that    his   Wife  was   dead,    and  that  he  had  a  Son    by  her,  to   whom  an  Eftate  was  182. 
defcended,  as   Heir  to  his  faid   Mother  ;    2nd  that  tho'  he  pleaded  this  Matter,  that    Court  pro- 
ceeded to  annul  the  Marriage,   and  to  baftardife   the  Iffue  ;  a  Prohibition  was  granted    quoad  the 
Annulling  the  Marriage  and  Baftardifing  the  Iffue,  but  that   they  might  proceed   to  punifh  the 
Inceft.    2  Salk.  548.  Harris  verfus  Hicks. 


(b)  c:i!)rrc 
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(  B  ) 

22ltjcfc  tljc  Carriage  te  an  afcfolute  <5itt  of  tlje  Chattels  to  tlje 

^usbano. 

j.  A  Woman  poflefled  of  a  Lcafe  for  Years,  married,  and  then  fhe  and  her  Husband 
j\.  mortgaeed  the  Term,  and  before  the  Day  of  Payment  the  Wife  died,  and  afterwards 
the  Husband  paid  the  Mortgage-Money  :  adjudged,  that  he  (hall  hold  the  Remainder  of  the 
Term  againft  the  Adminiftrator  of  the  Wife ;  for  tho'  he  was  pofleiTed  in  her  Right,  yet  by  the 
Intermarriage  he  had  full  Power  to  alien  ;  therefore  if  he  furvive,  he  is  to  enjoy  it  againft  her 
Executors.     Hob.  3   Young  verfus  Hadford. 

(C) 

caijcre  tije  fl©antace  i£  not  a  <E>tft  of  tlje  dSooos  to  t$e  ^wgbano. 

Antca        I.    \    Debt  upon  Bond  was  due  to  the  Husband,  who  made  his  Wife  Executrix,  and  died  ;  af- 

Admini-        JljL     terwards  flie  married  the  Obligor  ;  adjudged,  this  was  only   a  Sufpenfion  of  the   Debt 

^atl°n*     during  the  Life  of   the  Obligor,  her  Husband ;  for  it  was  not  extinguifhed  or  releafed  by  her  In- 

Sv  *    '    '  termarriage  with  the  Obligor,  becaufe  flie  was  entitled  to  it   by  Act  in  Law,  and  in  the  Right  of 

her  firft  Husband,  and  not  in  her  own  Right  •  but  if  the  Obligee  had  made  the  Obligor  Executor, 

there  the  Debt  had  been  extinct,  becaufe  it  was  his  own  Aft.      8  Rep.  1 36,  a.  In  Sir  John  Need- 

hum's  Cafe. 

2.  Promife  in  Confideration  of  Marriage  to  leave  the  Woman  100/.  if  flie  furvived;  they 
married,  and  the  Wife  furvived,  but  he  did  not  leave  her  worth  100  /.  upon  which  the  Wife 
fued  the  Executors  of  the  Husband  ;  the  Court  was  divided,  whether  the  Duty  furvived,  or  was 
extinguifhed  by  the  Marriage.     Godb.  271.  Hall  verfus  Stafford.     Hutt.  17.  5.  C. 

3.  The  Husband  had  a  Term  of  thirty  Years,  in  Right  of  his  Wife,  and  made  a  Leafe  thereof 
for  ten  Years,  rendring  Rent  to  himfelf,  his  Executors  and  Afligns,  and  died  within  the  Term  ; 
adjudged,  that  the  Executors  of  the  Husband  fliould  not  have  the  Rent,  b,ut  the  Wife.  Godb. 
279.  Blackfion  verfus  Heap. 

4.  A  Feme  fole,  who  was  made  Executrix,  afterwards  married  the  Debtor  of  her  Teftator  ; 
then  her  Husband,  who  was  the  Debtor,  as  aforefaid,  died;  and  in  an  Action  of  Debt  brought 
againft  her  as  Executrix,  by  the  Creditor  of  her  Teftator,  flie  pleaded  Riens  inter  maines  ;  the 
QuefHon  was,  whether  the  Debt  was  extinguifhed,  or  releafed  by  her  Intermarriage  with  the 
Debtor;  for  if  it  was,  then  flie  committed  Wafte  ;  but  adjudged,  that  it  was  neither  extinguifh- 
ed nor  releafed,  becaufe  it  was  not  her  proper  Debt,  but  flie  was  entitled  to  it  in  the  Right  of 
another,  and  as  Executrix  to  him ;  therefore  it  was  only  fufpended  for  a  while,  and  that  upon 
the  Death  of  her  Husband,  who  was  the  Debtor,  the  Aftion  would  revive,  and  then  flie  might 
bring  it  againft  his  Executor  or  Adminiflrator.  Cro.  Eliz.  114.  Crojfman  verfus  Read.  Moor  236. 
.S.  C.     1  Leon.  320.  S.  C. 

5.  One  Remington  was  queftioned  in  the  High  Commifflon- Court,  for  marrying  his  Wife's  Niece, 
and  was  fentenced  to  Penance,  and  to  abflain  from  her  Company,  but  was  not  divorced  a  vin- 
culo, tho'  my  Lord  Hobart,  who  Reports  the  Cafe,  faith  there  was  Caufe  ;  and  therefore  the 
Wife  had  her  Dower;  there  was  no  Prohibition  granted.  Hob.  181.  In  Howard  verfus  Bartlett. 
Renningtons  Cafe. 

6.  But  in  another  Cafe  of  the  like  Nature  it  was  adjudged,  that  the  Marriage  was  only  a  Suf- 
penfion of  the  Promife.     Hetl.  12. 

7.  The  intended  Husband  being  poflefTed  of  a  Term  of  Years,  promifed,  that  if  S.  E.  would 
marry  him,  and  if  they  had  a  Son,  he  fhould  have  the  Term  ;  and  if  a  Daughter,  that  flie  fliould 
have  a  Moiety  of  his  Goods  ;  they  married,  and  had  only  a  Daughter,  and  then  the  Father  died, 
and  the  Daughter  brought  an  Aftion  againft  his  Adminiftrator,  for  the  Moiety  of  the  Goods  ; 
adjudged,  that  it  did  not  lie,  but   in  the  Name  of  the  Wife,  or  as  Adminiftratrix   to  her.     See 

2  Cro.       Hetl.  12.  and  Jeakyn's   Cafe.  Hetl.  50. 

5n-  8.  The  intended  Husband  in  Confideration  of  a  Marriage,  did  covenant,  promife  and  agree  to 

and  with  the  intended  Wife,  that  if  flie  would  marry  him,  and  flie  fliould  happen  to  furvive,  that 
he  would  leave  her  worth  500  /.  the  Marriage  took  Efleft,  the  Wife  furvived,  and  he  did  not 
leave  her  worth  that  Money  ;  flie  married  a  fecond  Husband,  and  he  brought  an  Aftion  of 
Debt  againft  the  Adminiftrator  of  the  firft  Husband  for  this  500/.  it  was  objected  upon  a  Demur- 
rer, that  this  being  a  I  erfonal  Action,  it  was  fufpended  by  the  Intermarriage,  which  was  a  Re- 
leafe  in  Law,  and  fo  'tis  extinft  ;  but  the  Plaintiff  had  Judgment,  for  the  Aftion  is  not  fufpended, 
becaufe  during  the  Coverture  there  was  no  Caufe  of  Aftion.  Palm.  99.  Thorn pfon  verfus  Gierke. 
9.  But  if  the  Obligee  her  felf  marries  the  Obligor,  this  is  an  Extinguishment  of  the  Debt,  be- 
caufe it  would  be  impofltble  for  a  Husband  to  pay  his  Wife  Money  in  her  own  Right;  'tis  true 
he  may  pay  it  to  her  as  Executrix,     1  Salk.  306. 
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(D) 

Of  carnages  p?ol)tbto&*   See  (A)  Pi.  p.  (C)  Pl.  5. 

1.     A     Man   married  his  Wife's    Sifter's  Daughter;  adjudged   upon  Confideration  of  the  Sta- 
r\     tuce   32  H.  8.  cap.  38.  that  the  Marriage  was  lawful,  and  not  prohibited  by  the  Li- 
vitical   Law.    Trm.  2  Jac.  C.  B.  Rot.  1032.  Par  fan's  or   Peirfon's  Cafe.     1  Inft.  235.     a  Leon  16. 
S.  C.     See  3  Lev.  364.  Honour  verfus  Brad/haw.  S.  P. 

2.  But  tho'  this  is  not  mentioned    in  the  Degrees  of  the   Levitical  Law,  yet  becaufe   De- 
grees more  remote  are  prohibited  ;  therefore  Anno  33  Eliz..  in  the  like  Cafe,   the  Parties  were 
divorced.     Cro    EUz,.    228.  *  Man's  Cafe.     Moor   907.  £  C.  c«wr/i.  that  'tis  not   prohibited,  be-  *ALc* 
caufenot  within  the  Levitical  Degrees;  which,  as  my  £e>ri  Ch.  Juftice  Vaughan  tells  us,  is  no  Vaugk 
Manner  of  Reafon,  for  fome  Marriages   mult  be  prohibited   which  are  not  mentioned  in   thofe  Rep? 311. 
Degrees ;  as    the  Father  from   marrying  his  Daughter,  the  Grandfon  from  marrying    his  Grand- 
mother,   and   the   Uncle    with    his   Brother  or  Sifter's  Daughter  •    therefore  Man's    Cafe    was 

held  to  be  within  the  Levitical  Degrees  ;  for   a   Confultation  was  granted,  and  the  Parties  were 
divorced. 

3.  The  Law  in  the  18//7  of  Leviticus,  ver.  ijth,  is,  Thou  jhalt  not  uncover  the  Nakednefs 
of  a  Woman  and  her  Daughter  ;  neither  Jhalt  thou  take  her  Son's  Daughter,  or  her  Daughter's 
Daughter,  to  uncover  their  Nakednefs,  for  they  are  her  near  Kinfwomen  :  Now  'tis  plain,  that 
none  of  the  Wife's  Kindred  are  mentioned  in  this  Prohibition,  but  her  Daughters,  and  yet  her 
Mother  and  her  Sifter  ore  both  comprehended  within  the  Reafon  of  this  Prohibition,  for  they  are 
likewife  her  near  Kinfwomen. 

4.  Prohibition  was  prayed  to  the  Confiftory-Court   of  the  Archbifhop  of  Tork,  where  the  Suit  RaYm- 
was  to  difTolve  a  Marriage  between  the  Man  and  his  Wife's  Sifter's   Daughter  ;  Serjeant  Levinz.  %?f 
tells  us,  it  ■was  with  his  [fife's  Daughter;  and  Juft.  Raymond  tells   us,  it  was   with    his  Sifter's  118°"" 
Daughter  ;  and  the  Serjeant  tells  us,  that  a  *  Prohibition  was  granted,  becaufe  this  was  not  within  *T.'jone3 
the  Levitical  Degrees  ;  'tis  true,  'tis  not  fo  in  Words  exprefly,  but  'tis  within    the  fame  Reafon;  "8./wj 
for  in  the  14th  Verfe,  the  Nephew    is  exprefly  prohibited  to  marry   his   Father's  Brother's  Wife',  a  c.onful- 
becaufe  flie  is  his  Aunt,  a  pari  ratione,  the  Man  in  the  principal  Cafe  mull  be  prohibited  to  marry  '""""  f" 
his  Wife's  Sifter's  Daughter,  becaufe  he  is  her  Uncle.     2  Lev.  254.   Worthy  verfus  Watkinfon.  Sr"nU  ' 
2  Lutw.  Rep.  1075.  Snowlmg  &  Ux'  verfus  Nurfy,  S.  P.     1   Mod.    25.    S.P.     2  Vent.  9,  10.  ' 

.  5.  In  Worthy  and  Watkinfons's  Cafe,  Juftice  Twifden  cited  Allington's  Cafe,  where  it  was 
held,  that  it  was  incongruous  for  the  Nephew  to  marry  the  Aunt,  becaufe  fhe,  who  is  Supe- 
rior to  her  Husband  in  Point  of  Parentage,  muft  be  then  Inferior  to  him  in  Point  of  Mar- 
riage ;  but  the  Reafon  is  not  the  fame  where  the  Uncle  marries  the  Niece,  for  he  is  Supe- 
rior to  her  in  both  Refpecls ;  therefore,  tho'  there  is  the  fame  Propinquity  in  both  thefe 
Marriages ;  and  tho'  the  one  is  forbidden,  yet,  for  the  Reafon  before  mentioned,  it  doth  not 
follow,  that   the  other  muft  be   unlawful,  per  Twifden.     Allington's  Cafe. 

6.  In  a  Prohibition  to  a  Suit  in  the  Ecclefiaftical  Court,  againlt  a  Man  for  marrying  his 
Siftei's  Baftard  Daughter;  it  was  infifted  for  the  Prohibition,  that  a  Baftard  Daughter  was 
not  within  any  of  the  Livitical  Degrees  of  Confanguinity  or  Affinity  ;  'tis  true,  that  Law 
forbids  a  Man  to  approach  to  any  near  of  Kin ;  but  that  can  never  be  intended  of  Baftard, 
becaufe  fhe  is  filia  populi,  and  by  Confequence  of  Kin  to  none  ;  to  which  it  was  an- 
fwered,  that  at  the  Time  when  the  Levitical  Law  was  eftablifhed,  there  was  no  Difference 
amongft  the  Ijraelites  between  a  Child  born  in  Adultery,  and  in  lawful  Marriage ;  and 
therefore  amongft  them  a  Baftard  was  efteemed  to  be  proxima  finguinis ;  that  'tis  morally 
as  unlawful  to  marry  a  Baftard,  as  one  born  in  Wedlock ;  for  'tis  fo  in  Nature,  and  the 
Levitical  Law  is  founded  on  the  Law  of  Nature,  as  well  as  on  a  politick  Reafon  to  en- 
large their  Kindred,  and  to  unite  their  Families  ;  therefore  if  a  Baftard  doth  not  fall  under 
the  Prohibition  Ad  proximum  fangutnis  non  accedas,  a  Mother  may  marry  her  Baftard  Son; 
the  Court    inclined  not   to  gram    the  Prohibition.     5    Mod.    i<58.  H.unes  verfus  Jefcott. 
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(E) 
fl>f  Con&m'ons   ansurco  to   carriage,  ana   ofijcv  Ctn'ngg   concern* 

1U0  Carriage  anD  $0?tion$,  &c.     See  Afifon  on  the  Cafe.  (Q.)  per  totum. 
Limitation,  (b)  n. 

i.  •-^Onditions  againft  marrying  generally  are   void  in   Law;  as   where  a  Legacy   of  500/.  is 
\_y     given  to  a    Woman,  //  y/je  do*A  not   many,   and   only    300/.  if  fhe  doth  marry  ;  after- 
wards fhe  married,  yet  fhe  fhall  have  the  500  /.  becaufe   the  Condition  annexed  to  that   Legacy 

was  void. 

2.  The  Father  devifed  500/.  to  his  Daughter,  upon  Condition,  that  if  fhe  flmtld  not  marry 
7"!  P.  then  it  fhou  d  be  taken  from  her,  and  given  to  che  faid  T.  P.  the  Daughter  died  before  fhe 
was  capable  of  Marriage,  or  to  give  her  Confent  to  marry;  adjudged,  that  this  Condition  was 
only  in  terrorem,  and  that  T-  P  fKall  not  have  the  500  .'  trio'  it  was  devifed  over  to  him,  becaufe 
there  was  no  Default  in  the  Daughter.  Godolph.  ;i . 
c    1  ir  3.  A  Feme  fole  devifed  her  Lai  ds  to  "T.  P.  and  his  Heirs  3  afterwards  fhe  married  him,  and  died 

410  S  C.  without  I  flue  ;  adjudged,  that  the  Carriage  was  a  Revocation  of  her  Will,  for  that  being  her  own 

1  And.  Aft  amounts  in  Law  to  a  Countermand  ;  but  Gouli  '  who  reports  the  fame  Cafe,  tells  us,  that 
181.  S.  C.  f^g   Marriage   was  not  a  Revocation  of  her  Will.      5  Rep.  61.    Force  verlus   Hembhng.     GoLif. 

ioo-  S.  C. 

4.  An  Aftion  was  brought  againft  a  fingle  Woman,  who  married  before  the  Plaintiff  could  re- 
cover againft  her;  adjudged,  that  the  Aftion  was  not  abated,  but  that  the  Plaintiff  might  ftill 
proceed  to  Judgment  and  Execution  againft  her,  and  take  her  likewife  in  Execution  by  that 
Name  in  which  the  Action  was  commenced,  notwithftanding  it  was  now  changed  by  her  Mar- 
riage.    Leak  verfus  Randall,   cited  in   demons  Cafe.  4 /£ />.  4     See /;/.  10.  6.  P. 

2  Roll.  y.  The  intended  Husband  promifed,  that  in  Confideration  M.W.  would  marry  him,  that  if  fhe 
Rep.  162.  fufvivedj  he  would  leave  her  worth  500  I  they  married,  and  the  Husband  died,  but  did  not 
p'l  leave  his  Wife  500/.  and  thereupon  fhe  brought  an  Action  againft  his  Executor  ;  it  was  objected,  it 
0.;,  S.C.    did  not  lie  againft  an  Executor,  upon  a  collateral  Promife  of  his  Teftator;  or  if  the  Aftion  would 

lie,  yet  it  was  releafed  by   the  Intermarriage  ;  and  this  was  the  Opinion  of  the   Lord  Ch.  Juftice 
Hob  art ,  but  adjudged,    that  it  was  not  a    Duty  whilft  the  Hum-..  ..,  therefore  it  could  not 

*  Hut.  17.  be  releafed  by  the  Intermarriage  ;  fo  the  Action  did  lie    againft  the  Executor.     2  Cro.  571.  Clerke 
Noy.  16.   verfus    'fbompjon.     *  Hob.  227.  Smith  verfus  Stafford.  S.  P.     Po/iea  placito  8.  S.  P.  pi.  n.  S.  P. 
S'C*  6.  The  Surrogate  to  the  Archdeacon  or  Official    of  Berks,   cited  Matingley  and  Joan  his  Wife 

into   the  Archdeacon's  Court,  being  Parifhioners  of  Coockham  within  the  Archdeaconery,  for   li- 
ving fufpicioully   as  Husband  and  Wife,  not  being   married,  or  at  leafi  not  publickly   known,  or 
probable,  no  Banes   being  asked  in  that  Parifh ;  neither  had    they    any  lawful  Licenfe  fo  to  do ; 
the  Defendants  appealed  to  the  Audience,   and  afterwards  to  the  Delegates,  and  obtained  a  Prohi- 
bition, upon  which  they  declared,  that  the  Conftruftion  of  Afts  of  Parliament  belongs  to  the  King 
in  his   Temporal    Courts  ;  then  they   let  forth  the  Statute  25  H-  8.   by   which  the    Archbishop  is 
enabled  to  grant  Difpenfations  in   certain  Cafes,    and  that  on  fuch  a  Day  he  had  granted  them  a 
a  Licenfe    to    marry  without   Banes,  &c.  and    fo  fet  forth  the   Licenfe   in   hac  verba,   and  bring 
themlelves  within  the  Letter  and  Meaning  of  fuch  Licenfe  ;  that  by  Virtue  thereof  they  were  on 
fuch  a  Day  married  by    a  Curate  in  St.  Martin  s  in   the  Fields,  and  that  by    Virtue  thereof  they 
cohabited  as   Man  and  Wife,  &l.  The  Surrogate  pleaded,  that  every  Ordinary  and  Official,  with- 
in their  Jurifdiftion,  might  by   the  Ecclefiaflical   Laws  ex  officio,  and  without   any  Prefentment, 
enquire,  and  had  Conulance  of  all  Adulteries,  Fornications  of  Perfons  who  lived  fufpicioully   in 
Adultery,  &c.    and   to  cite  them  to  anfwer  fuch  Crimes,  or  to  acquit   them  thereof,  or  to  pu- 
nifh  them  by  the  Ecclefiaflical  Cenfures,  if  found  guilty  ;  and  that  by  the  Ecclefiaflical  Laws  none 
ought   to   marry   without  Banes   being  asked,  unlefs    lawfully  licenfed  by    the  Ordinary  ;  and  if 
any  Perfon  fhould  do  to  the  contrary,   then  the  Ecclefiaflical  Judge,  in  whofe  Jurifdiftion  the  Of- 
fenders lived,  might  cite  them  to  anfwer,  &c.  and  if  they  had  a  Licenfe,  then  to  enquire  whe- 
ther it  was  fufEcient,  or  whether  the  Marriage   was  had  purfuant  to  fuch  Licenfe;  and  that  the 
Archbifhop  in  his  Province,  and  every  Ordinary,    within  his  Jurifdiftion,  might  grant  Difpenfa- 
tions in  fuch  Cafes;  and  that  the  Plaintiffs  were  Parifhioners  of  Cokeham,  within  the   Jurifdiction 
of  the  Archdeacon  of  Berks,   and  not  married,  &c.  and  that  they  lived  and  cohabited  as  Husband 
and  Wife  fufpicioufly,  no  Banes  being  publifhed  of  their  Marriage  there,    nor  any  Certificate,  that 
they  were  married  with  a  Licenfe  elfewhere,  (if  they  had   any  fuch   Licenfe)  and  to  fhew  Caufe 
why  they  fo  cohabited  prout  ei  bene  licitit ;  and  therefore  he  prayed  a  Confulcation  •   the  Plaintiffs 
replied,    that  the  Surrogate,  after  the  faid  Marriage,  had  Notice  thereof,  as  well  by  Certificate,  as 
by   the  Teflimony  of  feveral  Perfons  on  Oath,  cujus  pratextu  they  cohabited  as  Husband  and 
Wife,  and  traverfed,   that  they  cohabited  fufpicioufly.     To  this  Plea  the  Plaintiffs  demurred,  and  a 
Confultation  was  granted,    Ita  quod  nan  agatur  de  poteftate  Archiepifcopi    to  grant  Licenfes  purfu- 
ant to  the  Statute;  and  in  this  Cafe  it  was  adjudged,  that  where  any  Peifons  marry  without  pubiifh- 
ing  the  Banes,  or  without  Licenfe,  they  may  be  cited  in  the  Ecclefiaflical  Court  .•    that  the  Conu- 
5  fance 
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fance  of  the  Sufficiency  of  Licenfes,  and  the  Provifoes  and  Conditions  therein,  and  whether  fuffi- 
cient  Notice  thereof  was  given,  or  not,  are  examinable  only  in  the  Ecclefiaftical  Court;  and  that 
no  Prohibition  lies  in  fuch  Cafe;  but  the  Remedy  is  by  Appeal,  if  they  are  adjudged  to  be  ir- 
regular; but  a  Prohibition  will  lie  if  they  adjudge  there,  that  the  Archbifhop  has  not  a  Power  to 
grant  Licenfes ;  but  if  they  allow  the  Licenfe  in  Point  of  Power,  and  difallow  it  as  to  the  Form, 
no  Prohibition  will  lie;  for  tho'  the  Power  to  grant  a  Licenfe  is  given  by  the  Statute,  which  is 
temporal,  yet  the  Licenfe  it  felf  is  {till  an  Ecclefiaftical  Thing,  and  the  Examination  of  the  Cir- 
cumftances  theieof,  as  to  the  Form  and  Notice,  &c.  are  examinable  in  that  Court.  W.  Jones 
257.  Matingley  verfus  Martin. 

7.  Sir  Edzv.  Greaves  made  a  Settlement  in  Marriage  to  the  Ufe  of  himfelf  aod  his  Wife  for  Life 
Remainder  to  the  firft  Son  of  that  Marriage  in  Tail  Male,  Remainder  to  Truftees  for  forty  Tears 
Remainder  to  himfelf  in  Fee ;  the  Truft  of  this  Term  was  declared  to  be,  that  in  Cafe  Sir  Ed- 
ward fhould  die  without  Iffue  Male  of  his  Body  on  the  Body  of  bis  Wife,  then  the  Truftees 
fhould  raife  500/.  for  Daughters  Portions,  payable  at  the  Age  of  twenty-one  or  Days  of  Marriage, 
with  a  Provifion  for  their  Maintenance  in  the  mean  Time ;  the  Wife  died  without  IfTue  Male,  but 
leaving  two  Daughters ;  and  by  three  Judges  in  B.  R.  it  was  refolved,  that  the  Right  to  the 
Portions  was  vefted  in  the  Daughters  by  the  Death  of  their  Mother  without  Iffue  Male,  and. 
this  in  the  Life-time  of  their  Father ;  for  otherwife  he  might  live  fo  long  that  the  Portions  would 
be  of  little  Ufe  to  them  to  advance  them  in  Marriage.  T.  Jones  201.  Greaves  verfus  Mat- 
ttfon. 

8.  A  Man  intending  to  marry  fuch  a  Woman,  covenanted,  that  if  fhe  would  marry  him,  and 
fhould  furv  ve,  that  then  he  would  give  300  /.  to  her  next  of  Kin,  and  he  entered  into  a  Bond 
to  a  third  Perfon  for  the  Performance  of  this  Covenant ;  it  was  infilled  for  the  Defendant  in  an 
-Action  of  Debt  brought  againft  him  for  this  300/.  that  tho' this  was  a  future  Covenant,  which 
could  not  be  broken  in  the  Life-time  of  the  Parties,  yet  it  might  be  rtleafed ;  and  if  fo,  then  the 
Marriage  wras  a  Releafe  in  Law,  and  by  Confequence  the  Debt  was  extinct;  but  adjudged,  that 
the  Marriage  is  not  a  Releafe,  nor  fo  much  as  a  Sufpenfion  of  the  Debt,  becaufe  nothing  is  due 
during  the  Coverture,  for  the  Debt  arifes  by  the  Death  of  the  Husband.  2  Sid.  58.  Lupart  ver- 
fus Hoilin.    See  Het.  12.  S.  P.    See  pi.  5.  S.  P.   pi.  11.  S.P. 

o.  Debt  upon  Bond  of  1000/.  againft  the  Executors  of  Tlmnas  Thinn  Efq;  conditioned,  that 
Mr  Thinn  fhould  pay  the  Obligee  500  /.  within  three  Months  after  he  fhould  be  married  to  the 
Lady  Ogle,  fhe  being  a  Widow  of  great  Fortune  and  Honour,  being  the  Daughter  and  Heir  of 
Jofeline  Peircy,  the  late  Earl  of  Northumberland  ;  the  Plaintiff  had  a  Verdict,  whereupon  a  Bill 
in  Chancery  was  brought  by  the  Defendants,  fuggefting,  that  the  Bond  was  void,  it  being 
made  for  procuring  the  faid  Marriage ;  and  at  the  Hearing  of  the  Caufe,  it  was  infilled,  that 
nothing  was  done  by  Mrs.  Potter,  the  Obligee,  but  adviling  Mr.  Thinn  to  apply  himfelf  to  one 
Brett,  who  had  a  great  Intereft  in  this  Lady,  and  fome  fmall  Matter  laid  out  in  treating  Mr. 
Thinn,  and  fo  no  Confideration  for  this  Bond;  or  if  it  was,  yet,  it  being  a  Contract  for  procuring 
a  Marriage,  'tis  of  dangerous  Confequence,  and  ought  to  be  fet  afide  in  Equity,  and  leveral  Pre- 
cedents were  produced  for  that  Purpofe  ;  but  thofe  were  where  Fraud  and  fome  Circumventions 
have  been  ufed,  which  was  not  in  the  lead:  pretended  in  this  Cafe;  befides,  the  Marriage  was 
fuitable  in  every  refpect,  both  for  Birth  and  Fortune;  and  a  Cafe  was  cited  between  Fofier  and 
Ramfey,  tried  before  Holt  Ch.  Juft.  where  the  Defendant  promifed  the  Plaintiff  50/.  if  he  would 
procure  Ramfey  a  Widow  to  marry  him,  and  the  Plaintiff  recovered  the  50  /.  in  Damages ;  and  fo 
the  Lord  Keeper  in  this  Cafe  difmiffed  the  Bill,  and  difcharged  an  Order  made  fry  the  Matter  of 
the  Rolls  to  the  contrary  ;  but  upon  an  Appeal  to  the  Houfe  of  Lords,  that  Decree  of  Difmiffion 
was  reverfed,  and  the  Bond  was  decreed  to  be  void,  for  that  fuch  Contracts  concerning  Mairiages 
are  not  to  be  allowed.     3  Lev.  41 1.  Hall  &  aF  verfus  Potter. 

10.  A  Feme  Sole  gave  a  Warrant  of  Attorney  to  confefs  a  Judgment,  and  then  marries,  the 
Plaintiff  may  file  a  Bill,  and  proceed  to  Judgment  againft  Husband  and  Wife.  Shower  Rep.  01. 
See  pi.  5.  S.P. 

11.  The  intended  Husband  gave  Bond  to  the  intended  Wife,  conditioned,  that  if  he  married 
her,  then  his  Heirs,  Executors,  or  Adminiftrators,  fhould  pay  to  her  500/.  after  his  Death;  af- 
terwards he  married  her,  and  fhe  furvived ;  two  Judges  againft  the  Opinion  of  the  Chief  Juftice 
Huh,  that  the  Action  was  not  releafed  by  the  Marriage;  there  was  no  Caufe  of  Action  whilft  the 
Covertuie  continued,  for  that  did  not  arife  till  after  the  Death  of  the  Husband,  and  then  his 
Bond  remained  in  Force  to  the  Widow  ;  but  a  Writ  of  Error  being  brought  in  the  Exchequer- 
Chamber,  upon  the  Opinion  of  the  Chief  Juftice ;  and  the  Plaintiff  in  Error  perceiving  that  the 
Court  inclined  to  affirm  the  Judgment,  proceeded  no  farther.  Mich.  1 1  Will.  3.  Aclon  verfus 
Gag;.  \  Salk.  325.  See  Moor  855.  Dyer  140.  Yeh.156.  2  Cro.  222.  Hob.  216.  2  Cro.  571.  170. 
Hutt.  17,  171.  Palm.  99.  5  Rep.  70.  B.  Litt.  Rep.  32.   Hetley  12.  Noy  26. 

12.  Warrant  of  Attorney  given  to  a  Feme  Sole  to  confefs  Judgment ;  fhe  married;  adjudged, 
that  this  Authority  given  to  her  is  not  altered  or  revoked  by  the  Marriage  ;  but  fhe  may  enter  up 
Judgment,  becaufe 'tis  for  the  Benefit  of  her.  Husband  ;  but  if  fhe  had  given  a  Warrant  of  Attor- 
ney, and  afterwards  married,  'tis  a  Countermand  of  it,  becaufe  'tis  to  charge  her  Husband. 
1  Salk.  1 1 7. 

13.  A  Man  had  three  Daughters,  Margaret  married  to  Gould,  Elizabeth  married  to  FranVynt 
and  Rebecca  married  to  one  Heydon ;  this  Rebecca  left  i  80  /.  in  the  Hands  of  her  Brother-in-law 
Gould,  and  took  his  Bond  payable  to  her  other  Brother-in-law  Franklyn,   but  for  her  Ufe,  and 

7  I  2  died  ; 
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died  •  afterwards  her  Husband  adminiftered,  and  Gould  and  his  Wife  fued  to  repeal  it,  fuggefting, 
that  'he  was  never  married  to  Rebecca,  for  they  were  Sabbatarians,  and  married  in  their  own 
Congregation  by  one  who  was  a  rneer  Layman  and  not  in  Orders,  but  they  lived  together  as  Man 
and  Wife  as  Jon"  as  (he  lived,  which  was  ("even  Years  after  this  Marriage  \  and  now  this  Admi- 
niftration  to  her&Husband  was  repealed,  and  a  new  Adminftration  granted  to  Margaret  Gould, 
which  was  affirmed  upon  an  Appeal  to  the  Delegates ;  for  fince  the  Husband  demanded  a  Right 
due  to  him  by  the  EcclefiafUcal  Law  as  Husband,  he  mult  prove  himfelf  a  Husband  according  to 
that  Law  to  entitle  him  to  it ;  and  tho'  the  Wife,  who  is  the  weaker  Sex,  and  the  Children  of 
this  Marriaeft  who  are  in  no  Fault,  might  entitle  themfelves  to  a  temporal  Right  by  fuch  Mar- 
riaee  •  yet  the  Husband,  who  is  actually  in  Fault,  (hall  never  entitle  himfelf  by  the  bare  Reputa- 
tion of  a  Marriage,  unlefs  he  hath  a  real  and  fubftantial  Right;  for  this  Marriage  is  not  a  meer 
Nullity  becaufe  by  the  Law  of  Nature  the  Contract  is  binding;  and  tho'  the  pofuive  Law  of 
Man  ordains  Marriage  to  be  made  by  a  Prieft,  yet  that  Law  only  makes  this  Marriage  irregular, 
but  not  -void,  unlefs  the  pofitive  Law  of  Man  had  exprefly  ordained  it  to  be  void,  i  Salt  u9. 
Heydon  verfus  Gould.     See  Stat.  3  Jac.  1.  cap.  5. 

14  Feme  Sole  feifed  in  Fee  upon  her  Marriage  with  T.  S.  made  a  LeaJe  to  Truftees  for  100 
Years  in  Truft  to  him  for  Life,  then  to  her  for  Life,  Remainder  to  the  IfTue  of  that  Marriage, 
Remainder  to  her  felf,  her  Executors  and  Adminiftrators ;  the  Husband  died  without  IiTiie,  the 
Widow  married  again,  and  then  (he  died;  the  Queftion  was,  whether  this  Term  (bould  attend 
the  Inheritance,  or  (hould  go  to  the  fecond  Husband  as  a  Term  in  Grofs ;  adjudged,  that  it 
(hall  attend  the  Inheritance,  becaufe  the  TYuft  for  which  it  was  raifed  was  abfolutely  de- 
termined by  the  Death  of  the  firft  Husband,  without  Ifliie.     1  Salk.  1  54.  B?ft  verfus  Stamford. 

1  %  Husband  and  his  Wife  exhibited  a  Bill  againft  her  Father  for  raifing  her  Portion  out  of  a 
reverfionai  y  Intereft  of  a  Term  for  Years  expectant  upon  the  Father's  Death  :  The  Cafe  was, 
the  Father  made  a  Settlement  on  his  Marriage  to  the  Ufe  of  himfelf  for  Life,  &c.  Remainder  to 
Truftees  for  500  Tears,  Remainder  to  the  Heirs  Males  of  his  Body  on  his  intended  Wife ;  and  for 
Default  thereof,  and  if  there  (hould  be  one  or  more  Daughters  of  their  two  Bodies,  which  (hould 
be  unmarried,  'or  not  provided  for  at  the  Time  of  his  Death,  fuch  Daughter,  if  but  one,  (hould 
have  2000  /.  and  20  /.  per  Annum  out  of  the  Profits,  &c.  for  her  Maintenance  till  the  Portion  be- 
came due,  which  was  payable  at  the  Age  of  eighteen  Years,  or  Day  of  Marriage;  and  a  Power  to 
the  Truftees  to  raife  it,  either  by'Mortgage  or  Sale  of  the  Term  for  500  Years;  afterwards  the 
Wife  died  without  IiTue  Male,  leaving  one  Daughter,  and  no  more,  who  was  above  the  Age  of 
twenty-one  Years,  and  married  to  the  Plaintiff";  and  the  Queftion  before  the  Lord  Chancellor 
Cowper  was,  whether  the  Truftees  could  raife  this  Portion  in  the  Life-time  of  the  Father;  and  it 
was  refolved,  that  tho5  a  Term  is  limited  in  Remainder  to  commence  after  the  Death  of  the  Father 
generally,  or' in  Cafe  he  die  without  IfTue  Male  of  his  Wife,  and  fie  dies  firft  without  fuch  IfTue, 
leaving  a' Daughter,  that  the  Term  is  faleable  in  the  Life-time  of  the  Father,  when  the  Daughter 
is  eighteen  Years  old,  or  married,  becaufe  every  Thing  happened  and  is  paft,  which  is  contingent 
in  the  Cafe,  for  'tis  impoffible  that  there  (hould  be  Iflue  Male  of  the  Wife,  becaufe  (he  is  dead  ; 
and  as  to  the  Father's  Death,  that  is  not  contingent,  but  certain,  becaufe  all  Men  muft  die;  thus 
far  the  Court  have  gone  for  the  Conveniency,  that  young  Women  may  have  their  Portions  when 
they  moft  want  them  :  But  in  the  principal  Cafe,  the  Daughter  muft  be  unmarried,  or  not  provi- 
ded for  at  the  Time  of  her  Father's  Death,  which  is  a  Contingency  not  yet  happened,  therefore  it 
doth  not  come  within  the  Reafon  before- mentioned;  and  as  for  the  20/.  Maintenance,  that  muft 
be  intended  in  Cafe  the  Father  die  without  Iflue  Male,  leaving  a  Daughter  under  the  Age  of  eigh- 
teen, and  unmarried,  for  otherwife  (lie  muft  have  it  in  the  Life  of  her  Father,  out  of  the  Profits 
of  a  Term  for  Years,  which  doth  not  commence  till  he  is  dead,  which  would  be  very  abfurd.  1 
Salk.  159.  Corbett  &  Ux'  verfus  MaidweU. 

\6.  Articles  in  Marriage,  and  amongft  the  reft  one  was,  that  the  intended  Husband  (hould, 
within  two  Days  after  his  Marriage  with  the  intended  Wife,  releafe  her  Guardian  of  all  Accounts 
of  the  mefne  Profits  of  her  Eftate;  it  was  decreed  by  the  Lord  Chancellor  Cowper,  that  this  Co- 
venant fhall  be  fet  afide,  being  extorted  from  the  Husband,  who  could  not  have  the  Daughter 
but  upon  thefe  Terms,  for  where-ever  a  Parent  or  Guardian  infifts  upon  private  Gain  or  Security 
for  it,  and  obtains  it,  'tis  wrong,  for  they  ought  not  to  ufe  their  Power  for  any  fuch  indirect  Pur- 
pofe;  that  'tis  now  a  fettled  Rule  in  Equity,  if  the  Father,  on  the  Marriage  of  his  Son,  take  a 
Bond'  to  pay  fo  much,  'tis  void,  being  taken  by  Compulfion  whilft  under  his  Awe.  1  Salk.  158. 
Duke  of  Hamilton  verfus  Lord  Mohun. 

17.  'Tis  likewife  a  Rule  in  Equity,  that   where  the  Son,   without  the  Privity   of  the  Parent 
treating  of  a  Match  for  him,  gives  a  Bond  to  return  any  Part  of  the  Marriage-Portion,  'tis  void. 
I  Salk.  156.  Kemp  verfus  Coleman. 
4  Mod.  1 8-  Devife  to  his  eldeft  Daughter,  upon  Condition  (lie  marry  bis  Nephew  (naming  him)  on  or 

68.  before  (he  was  of  the  Age  of  twenty-one  Years:  The  Nephew  died  very  young,  and  the  Daugh- 

ter never  refufed  to  marry  him,  nor  was  ever  required  ;  but  afterwards,  about  feventeen  Years 
old  (he  married  T.  S.  adjudged,  this  Condition  was  not  broken,  becaufe  it  was  impoffible  to  per- 
form it,  being  made  fo  by  the  Aft  of  God  ;  and  B.  R.  affirmed  this  Judgment.  1  Salk.  170.  Tbo- 
mai  verfus  hovoeU. 

19.  By  the  Statute  29  Car.  1.  cap.  3.  An  Executor  or  Adminiftrator  Jhatt  not  be  charged  upon 
any  Agreement  in  Marriage,  unlefs  put  in  Writing. 

5  s^arfijal 
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(A) 

-^  H  E  Marfhal  of  the  King's  Houfe  had  a  Special  Authority  to  hear  and  determine  all 
Suits  between  thofe  of  the  King's  Houfhold  and  others  within  the  Verge;  and  this 
he  did  in  a  Court,  which  from  his  Name  of  Office  was  called  the  Marjhalfey ;  and 
therefore  where  an  Action  of  Trover  was  brought  in  that  Court  and  Judgment 
obtained,  and  afterwards  a  Writ  of  Error  brought,  that  Judgment  was  reverfed,  becaufe  neither 
of  the  Parties  were  of  the  King's  Houfhold;  'tis  a  Court  which  may  hold  Plea  in  Trefpafs,  Con- 
trasts and  Covenants,  but  not  in  any  Thing  which  concerns  the  Freehold  or  Inheritance  ;  and  in 
Aftions  of  Trefpafs  within  the  Verge,  'tis  fufficient  if  one  of  the  contending  Parties  is  of  the 
King's  Houfhold;  but  in  Aftions  founded  upon  Contracfs  or  upon  Covenants,  both  Parties  ought 
to  be  of  the  Houfhold;  and  therefore  where  Trefpafs  was  brought  in  the  Marjhalfey,  no  other 
Error  was  afligned  on  the  Judgment,  but  only,  that  none  of  the  Parties  were  of  the  King's 
Houfhold,  and  for  that  Reafon  the  Judgment  was  reverfed.     6  Rep.  21.  Mitchelborne' 's  Cafe. 

2.  In  an  Aftion  on  the  Cafe  upon  Affumpfit  brought  in  the  Marjhalfey,  where  neither  of  the  iBrownl. 
Parties  were  of  the  King's  Houjhold,  the  Plaintiff  had  Judgment;  and  by  Virtue  of  a  Precept,  in  199.  S.C. 
the  Nature  of  a  Capias  ad  fatisfaciendum,  the  Defendant  was  taken  in  Execution,  who  thereupon  2  Brownl- 
brought  an  Aftion  of  Falfe  Imprifonment  againft  the  Officer;  and  adjudged,  that  it  was  well  l86,s,c* 
brought,  becaufe,  where   all  the  Proceedings  are  cot  am  non  judice,   as  they  were  in  this  Cafe, 

where  none  of  the  Parties  were  of  the  King's  Houfhold,  there  the  Officer  is  not  bound  to  obey 
them,  for  they  are  no  more  Judges  of  the  Caufe  than  a  Stranger;  but  where  the  Court  hath  Ju- 
rifdiction  of  the  Caufe,  and  they  proceed  inverfo  ordine,  there  an  Aftion  will  not  lie  againft  the 
Officer;  but  'tis  otherwife  where  they  had  no  Jurifdicfion,  as  in  the  principal  Cafe.  10  Rep.  68. 
Cafe  of  the  Marjhalfey. 

3.  As  to  the  Antiquity  and  Dignity  of  the  Court  of  Marjhalfey,  the  old  Books  tell  us,  'tis  one  Godb. 
of  the  moft  antient  Courts  of  the  Kingdom,  it  followeth  the  Perfon  of  the  King,  tho'  in  ahem  184.S.C. 
Regno;  for  our  King  being  in  France,   did  Juftice  upon  his  Subjects  who  committed  Offences 
within  the  Verge  of  his  Court ;  and  the  Difference  between  the  Court  of  King's  Bench,  which 

is  fuperior  in  Dignity,  and  this  Court,  is,  that  the  one  is  coram  Domino  Rege,  and  the  other  fe- 
qiiitur  perfonam  Regts.     Hill.   5  Jac.  Cox  verfus  Grey.    1  Bulft.  208. 

4.  In  an  Aftion  on  the  Cafe  for  Difturbing  the  Plaintiff  to  execute  the  Office  of  Marfhal  of  W.Jones 
the  Kings  Bench,  granted  to  him  by  Patent  for  Tears ;   the  only  Queftion  was,  whether  fuch  a  463. 
Patent  was  good,  and  adjudged  that  it  was  not ;  for  it  being  an  Office  of  Truft  and  Confidence, 

and  of  Attendance  in  Court,  feveral  Inconveniencies  would  follow,  if  it  fhould  be  granted  for 
Tears ;  and  as  to  the  Objection,  that  it  may  be  as  well  granted  for  Tears  as  it  may  be  granted  in 
Fee  or  in  Tail,  for  even  in  fuch  Cafe  there  may  be  a  greater  Inconvenience  than  in  the  other,  for 
it  may  defcend  to  an  Infant ;  to  which  it  was  anfwered,  that  the  Court  might  put  in  a  fit  Perfon 
till  the  Infant  came  of  Age.  Mich.  16  Car.  Cro.  Car.  425.  Mead  verfus  Sir  John  Lenthall.  See 
Sir  Geo.  Reynolds'*  Cafe.    Office.  (B)  S.  P. 
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Where  the  Mafter  fhall  be  charged  for 
his  Servant,  and  for  the  Acts  of  his 
Servant.  (A) 

Where  the  Mafter  fhall  not  be  charged 
by  the  Act  of  the  Servant,  nor  have 
an  Action  for  his  Work ;    and  wh  - 


the  Servant  fhall  have  an  Action  a- 
gainft  his  Mafter.  (B) 
Where  the  Mafter  fhall  have  an  Action 
again  ft  his  Servant,  and  for  a  Wrong- 
done  to  his  Servant,  (j  econtra.  (C) 


(A) 

Wfytxz  ti?c  jailer  0^11  U  rljargca  m  $i$  ^crtnnt,  ant)  foj  t^e  act  of 

tyfi  ^:rtanr. 
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'N  Affumpfit,  &c.  againft  the  Mafter,  the  Evidence  was,  that  where  there  is  a  Factor  to 
a  Merchant  to  buy  Tin,  and  he  hath  ufually  bought  that  Sort  of  Ware,  and  nothing 
elfe,  and  afterwards  he  buyeth  other  Sort  of  Commodities  for  his  Mafter,  and  promi- 
feth  to  pay  for  them,  the  Mafter  {ball  be  chnrged.     Goldf.  137.  Petty  verfus  Soan. 

2.  The  Mafter  having  counterfeit  Jewels,  fent  his  Servant  with  them  to  B.  G.  in  Barbary  to 
fell,  who  fold  them  to  the  King  of  Morocco,  and  the  Cheat  being  difcovered,  the  faid  B.  G.  was 
imprifbned  in  Barbary,  and  afterwards  B.  G.  brought  an  Action  on  the  Cafe  againft  the  Mafter, 
and  adjudged,  that  it  lies.  2  Cro.  468.  Southern  verfus  Howes,  Popb.  143.  S.  C.  Bridgman  128. 
S.  C.    See  Davenport  verfus  Simfon.  Bridgman  127.  Cro.  Eliz,.  520.  S.  C. 

3.  The  Mafter  having  covenanted  to  teach  his  Apprentice,  and  to  keep  and  employ  him  in  the 
Art  of  Surgery  fent  him  beyond  Sea,  &c.  and  adjudged,  that  an  Action  did  lie  againft  him.  Hob. 
134.  Coventry  verfus  Woodhall.    1  Brownl.  67.  S.  C. 

4.  The  Matter  delivered  Money  to  his  Servant  to  buy  Provifions  for  the  Houfe,  which  were 
afterwards  bought  by  the  Servant  in  the  Matter's  Name,  but  he  did  not  pay  the  Money;  and 
the  Action  was  brought  againft  the  Mafter,  who  would  have  waged  his  Law  ;  but  adjudged  he 
could  not  fafely  do  it,  becaufe  the  Provifions  came  to  his  Ufe,  and  therefore  he  is  chargeable  for 
them,  and  muft  take  his  Remedy  againft  his  Servant;  but  if  a  Mafter  forbids  a  Tradefman  to 
deliver  any  Goods  to  his  Servant,  without  Money,  in  fuch  Cafe,  if  the  Action  is  brought  againft 
the  Mafter,  he  may  wage  his  Law,  as  it  was  adjudged  in  Sir  Henry  Comptons  Cafe.  Pafch.  10 
Jac.   1  Brownl.  64. 

5.  If  a  Bailiff  fells  Corn  for  the  Mafter,  he,  (viz..)  the  Mailer  fhall  have  an  Action  of  Debt 
for  the  Money;  fo  if  he  fell  a  Horfe  with  Warranty,  'tis  the  Sale  of  the  Mafter,  but  the  Warran- 
ty of  the  Servant.     Godbolt  360.  Signior  verfus  [Voodmorg. 

6.  Ajjumpfet  by  the  Plaintiff'  againft  a  Mafter  of  a  Ship,  fetting  forth  a  Cuftom,  to  have  of  every 
Mafter,  &c.  8  d.  per  Tun  for  every  Tun  of  Cheefe  brought  to  the  Port  of  London,  &c.  and  fo 
brings  himfelf  within  the  Cuftom;  after  a  Verdict  and  Judgment  for  the  Plaintiff",  and  a  Writ  of 
Error  brought,  it  was  affigned  for  Error,  that  this  Action  did  not  lie  againft  the  Mafter,  for  the 
Duty  arifes  from  the  Owners;  but  adjudged,  that  it  lies  againlt  the  Mafter;  for  he  being  intrufted 
with  the  Goods,  hath  a  Reward  from  the  Owners  for  carrying  them,  and  is  refponfible  for 
them,  and  therefore  fhall  be  charged  with  the  Duty,  efpecially  fince  the  Goods  are  in  his  Poffef- 
fion  ;  and  it  would  be  very  inconvenient  to  feek  for  every  Owner.  3  Lev.  37.  In  the  Mayor  of 
London  and  Hum's  Cafe. 

7.  In  Trover,  the  Cafe  was,  Sheep  were  fold  to  one  Mires;  and  one  Marwood  pretending  a 
Property  to  them,  brought  a  Replevin,  and  the  Defendant,  who  was  his  Servant,  did,  by  his 
Order  and  Command,  drive  the  Sheep  into  Marzvood's  Grounds  and  there  left  them,  and  Mires 
demanded  the  Sheep  of  the  Defendant  (the  Servant)  who  refuting  to  deliver  them,  brought  an 
Action  of  Trover  againft  him  ;  and  the  Queftion  was,  whether  this  Action  would  lie  againft  the 
Servant:  Et  per  Curiam,  In  Trover  'tis  neceflary  to  prove  a  Property  in  the  Plaintiff,  and  a  Tro- 
ver and  Converfion  in  the  Defendant ;  but  this  Action  will  not  lie  againft  the  Defendant,  being 
a  Servant ;  for  what  be  did  was  in  Obedience  to  his  Mallei's  Commands;  and  tho'  he  had  no  Pro- 
perty in  the  Sheep,  yet  he  fhall  be  excufed  ;  befides,  'tis  not  found  by  the  Verdict,  that  the  Ser- 
vant converted  the  Sheep  to  his  own  Ufe;  'tis  true,  they  found  a  Demnnd  and  Refufal,  but  that 
will  not  amount  to  a  Converfion;  but  in  this  Cafe  there  could  be  no  Converfion,  unlets  the  Dri- 
ving the  Cattle  by  Virtue  of  the  Replevin  will  make  it  fo  ;  but  at  that  Time  the  Sheep  were  in 
cuftodia  Legis,  and  the  Law  will  preferve  the  Changing  of  any  Property  ;  and  if  no  Property  was 
changed,  then  there  could  be  no  Converfion.     2  Mod.  241.  Mires  verfus  Solelay. 

j  8.  Debt 
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8.  Debt  upon  Bond,  conditioned  to  deliver  forty  Pair  of  Shoes  within  a  Mouth,  at  Holborn- 
Bridge,  to  Henry  Knight  a  Common  Carrier,  for  the  Ufe  of  ( the  Plaintiff)  the  Obligee  ;  the  De- 
fendant pleaded,  that  in  all  that  Space  of  a  Month  Henry  Knight  did  not  come^  to  Holborn- 
B  idge,  but  that  on  fuch  a  Day,  he  (the  Defendant)  did,  at  Holborn- Bridge,  deliver  forty  Pair  of 
Shoes  to  the  Carrier's  i  oner  •  and  upon  a  Demurrer  to  this  Plea,  it  was  infilled,  that  it  was  ill,  be- 
caufe  the  Condition  being  to  do  an  Act  to  a  Stranger,  the  Obligor  at  his  Peril  ought  to  perform  Cro.Elii, 
it  :  Sed  per  Curiam,  the  Delivery  to  the  Servant  is  a  Delivery  to  the  Mafter  himfelf;  and  if  after  716! 
fuch  Delivery  the  Goods  are  loft,  an  Action  lies  againft  the  Mafter,  (viz..)  a<ninft'the  Carrier. 
2  Mod.  309.  Staples  verfus  A/den. 

p.  Cafe,  &c.  againft  two  Part-Owners  of  a  Ship,  a  Special  Verdict  was  found,  that  the  De-  3  Lev. 
fendants,  and  two  more,  were  Part-Owners  of  this   Ship,  which   was  under  the  Care  of  a    Ma-  25S. 
fler,  to  whom  the  Goods  were  delivered,  and  in  his  Default  were  fpoiled  ;  it  was  infilled  for  the  3  Moc*° 
Plaintiff,  that  this  being  an  Action  grounded  on  the  Wrong,  it  may  be  brought  againft  all,  or  any  of  *"' 
the  Proprietors  ;  but  adjudged,  that  this  was  an  Action  quafi  ex  contrattu,  and  that  it  was  not  the 
Contract  of  one,  but  of  all   the  Owners,  and  that  there  was  no  other  Wrong  but   a  Breach  of 
Truft,  for  which  all   are  anfwerable  ;  and  this  in  Refpect  of  the  Freight,  and   as  employing   the 
Mafter;  for  whoever  employs   another  is  anfwerable   for  his  Care  or  Neglect ;  all  the  Owners 
are  equally  entitled  to  the  Freight ;  'tis  true,  either  the  Mafter  or    the  Owners  may    bring    the 
Action  ;  but  if  'tis  brought  by  the  Owners,  they  muft  all  join  ;  therefore  when   'tis   brought   a- 
gainft  them,   they  muft  all  be  joined.     2  Salk.  440.  Bofon  verfus  Sandford. 

10.  The  Servant  of  a  Pawn-Broker  took  a  Pawn  •  afterwards  he  who  pawned  the  Goods  ten- 
dered the  Money  to  the  Servant,  who  replied,  that  the  Goods  were  loft,  and  thereupon  the 
Owner  brought  on  Action  of  Trover  againft  the  Mafter,-  and  adjudged  good.  2  Salk,  441.  Jones 
verfus   Hart. 

11.  Adjudged,  that  where  the  Servant  of  T.  P.  with  his  Cart  run  againft  another  Cart,  and 
overturned  it,  and  ftaved  a  Pipe  of  Sack,  the  Action  lies  againft  the  Mafter;  fo  where  a  Servant 
run  the  Cart  againft  a  Boy,  arid  hurt  him,  the  Boy  fhall  have  an  Action  againft  the  M.ifter  •  fo 
in  Lane  and  Cotton's  Cafe,  a  Letter  with  Bills  in  it,  was  delivered  in  the  Poft-Office  to  a  Servant 
the  Action  lies  againft  the  Poft-Mafter,  if  the  Letter  mifcarry.  2  Salk.  ^1.  In  the  CaCe  of  Jones 
verfus  Hart. 

12.  An  Order  was  made  for  Payment  of  Wages,  reciting,  that  T.  P.  and  IV.  R.  were  retained 
by  London  the  Gardener,  who  was  Overfeer  of  the  Works  in  the  Garden  in  Hampton- Court,  at 
fo  much  by  the  Day,  and  that  they  had  worked  there  fo  many  Days ;  therefore  it  wis  ordered, 
that  London  fhould  pay  them ;  adjudged,  that  if  the  Order  had  been  general,  to  pay  fo  much  to 
two  Labourers,  or  to  two  Servants,  the  Court  would  have  intended  them  Servants  in  Husban- 
dry ;  but  that  the  Statute  did  not  extend  to  Gentlemens  Servants,  nor  to  Journeymen  and  their 
Mafters.     2  Salk.  442.  "The  King  verfus  London. 

13.  An  Order  was  made  on  the  Mafter,  reciting,  that  whereas  42  s.  was  due  from  him  to  T. 
P.  for  Work  and  Labour  in  Husbandry,  they  order  him  to  pay  the  fame  ;  it  was  objected,  that 
this  doth  not  appear  to  be  Statute  Wages,  and  in  fuch  Cafe  only  the  Juftices  have  Power;  adjudged, 
that  tho'  the  Statute  gives  them  only  Power  to  fet  Rates  for  Wages,  and  not  to  order  Payment ; 
yet  grafting  upon  that  Power,  they  have  alfo  ordered  Payment  of  Wages,  and  the  Courts  of 
Law  are  favourable  in  Point  of  Remedy  for  Wages;  as  in  fuffering  the  Court  of  Admiralty  to 
proceed  for  Seamens  Wages  ;  and  therefore  in  this  Cafe  they  will  intend  it  fuch  Wages  as  are 
within  the  Statute.     2  Salk.  441.  "The  King  verfus  Gouche. 

14.  The  Mafter  fent  his  Servant  to  receive  50  /.  upon  a  Note  of  one  B.  who  went  with  the  Mod.  Ca, 
Servant  to  Sir  Stephen  Evans,    a  Goldfmith,  who  endorfed  off  50  /.  upon  another   Note  which  56. 

B.  had  upon  him,  and  then  gave  a  Note  of  50  /.  to  the  Servant,  who  carried  it  to  the  Mafter  ; 
but  this  Note  being  drawn  on  Wallis,  another  Goldfmith,  the  Servant  went  to  him  the  next 
Day,  and  he  refufed  to  pay  it,  and  broke  on  that  very  Day  ;  and  Sir  Stephen  Evans  refufing 
the  Note,  and  to  pay  the  Money,  an  Action  was  brought  againft  him  by  the  Mafter  •  adjudged, 
that  Sir  Stephen  Evans  received  the  fo  /.  and  that  the  Act  of  the  Servant  in  receiving  the  Note 
of  him,  inftead  of  Money,  did  not  bind  the  Mafter,  unlefs  he  acted  by  his  Authoricy  ;  now  in 
this  Cafe  the  Servant  did  not  Act  by  the  Authority  of  the  Mafter,  for  he  received  a  Bill  inftead 
of  Money,  and  as  foon  as  the  Mafter  knew  it,  he  difagreed  to  it;  but  Acquiefcence,  or  a  fmall 
Matter,  would  have  proved  him  confenting  :  Now  a  Goldfmith's  Note  is  no  Payment,  'tis  only 
Paper,  and  received  conditionally,  if  paid,  and  'tis  not  otherwife,  unlefs  there  is  an  exprefs  A- 
greement  to  receive  it  as  Money,  and  that  the  next  Day  is  a  reafonable  lime  to  demand  it.  2  Salk. 
442.  Ward  verfus  Evans. 


(b)  mtm 
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(B) 

mum  tfte  Rafter  Ojall  not  be  cliarcjet)  bp  tt?c  2lct  of  *n'$  ^erbanf,  no? 
ijabe  an  amen  fo*  ins  ^ojft ;  ano  totjere  a  ^erbant  (bait  ijabe  an 
action  agdintt  ijtg  fatter,  &c. 

1.  A  Servant  gave  a  Bill  under  his  Hand,  but  not  under  Seal,  reciting,  the  buying  Goods  for 
f\  the  Ufe  of  his  Mafter,  by  which  Bill  he  bound  himfelf  to  pay  the  Debt,  but  the 
Money  being  not  paid,  the  Plaintiff  brought  an  Atlion  of  Debt  againft  the  Servant  ,•  but  ad- 
judged, that  it  did  not  lie,  but  an  AEliou  on  the  Cafe  ;  for  it  was  the  Debt  of  the  Mafter,  and 
the  A/himp/it  only  of  the  Servant.     Trin.  6  Eliz*.  Dyer  23.  Alford's  Cafe. 

2.  The  Mafter  declared  upon  an  Agreement  with  B.G.  that  he  fhould  retain  his  Servant  to 
work  capiendo  inde  pro  falario  fuo  fo  much,  t?  frer  Judgment  for  the  Plaintiff,  and  Error 
brought,  it  was  afligned  for  Error,  that  the  Maftei  uiuld  not  have  an  Indebitatus  AJJ'ump/it  for 
the  Retainer  of  his  Servant  to  work  with  the  Defendant;  for  5tis  not  alledged,  that  he  did  the 
Service  for  his  Mafter,  but  lather  for  himfelf;  for  the  Declaration  was,  that  the  Servant  fhould 
have  fo  much  pro  falario  fuo,  and  the  Retainer  and  Contract  was  made  with  him  ;  but  if  it  had 
been  the  Retainer  of  the  Mafter,  to  do  the  Work  either  by  himfelf,  or  Servant,  then  he  ought 
to  have  declared  accordingly,  (mi.)  that  the  Defendant  retained  the  Mafter  by  himfelf,  or  Ser- 
vant, to  work.     2  Cro.  653.  Trefwell  verfus  Middleton.    See  Verdict  (C)  15.  S.  C.     2  Roll.  Rep. 

269.  S.  C. 

3.  The  Mafter  borrowed  Money,  and  the  Servant  gave  the  Receipt  thus,  ft  Memorandum,  I 
have  received  of  L.  E.  to  the  Ufe  of  my  Mafter  T.  IV.  the  Sum  of  40  /.  to  be  paid  at  Michaelmas 
next,  and  the  Action  was  brought  againft  the  Servant;  and  adjudged,  that  it  did  lie,  for  tho'  the 
firft  Part  of  the  Bill  mentions  the  Receipt  to  the  Ufe   of  another,  yet,  when  it  fays,  to  be  paid, 

Yelv.  1 3  7.  Talbot  verfus  Godbolt.    Mich. 


'tis  general,  and  doth  not  fay  to  be  repaid  by  my  Mafter. 
6  Jac.  1.  Bro-wul.  103.  S.  C.   This  was  Serjeant  Gawdy's 


'fac.  1.  tiroivui.  103.  o.  L.    mis  was  aerjearu  ua-way's  Servant. 

4.  By  the  Statute  of  Labourers,  Anno  5  Eliz,.  feveral  Perfons  were  compellable  to  ferve  by  the 
Head  Officers  of  Towns  Corporate,  or  by  the  Juftices  of  the  Peace  ;  now  where  fuch  a  Perfon 
is  voluntarily  retained  by  a  Mafter,  by  and  with  the  Confent  of  the  Servant,  who  might  other- 
wife  be  compelled  to  ferve  ;  there  an  Action  of  Debt  will  lie  againft  the  Executor  of  the  Ma- 
fter, for  the  Wages,  becaufe  in  fuch  Cafe  the  Mafter  himfelf  could  not  have  waged  his  Law  if  he 
had  been  living.     Moor  698.  Gomerfall  verfus  Watkinfon. 

5.  In  a  Prohibition  to  the  Admiralty,  the  Cafe  was,  That  the  Plaintiff  in  the  Prohibition  be- 
ing Owner  of  a  Ship,  fitted  her  out  to  Sea  with  Letters  of  Marque,  to  take  the  Goods  of  the 
Spaniards,  who  were  then  Enemies  to  the  Queen ;  afterwards  the  Sailors  without  the  Direction 
of  their  Mafter  and  Owner,  took  a  French  Ship,  the  French  then  being  in  Alliance  with  us  ; 
and  thereupon  they  profecuted  the  Mafter  in  the  Court  of  Admiralty,  for  Reftitution  of  their 
Goods ;  and  upon  a  Demurrer  to  the  Prohibition,  the  Cn.  Juft.  held,  that  where  a  Mafter 
fends  his  Servant  to  do  what  is  not  lawful,  he  fhall  anfwer  for  him,  tho'  he  miftakes  in  doing 
the  Aft  ;  but  where  he  fends  him  to  do  what  he  lawfully  may,  there,  if  he  miftakes,  the  Ma- 
fter fhall  not  be  anfwerable.  Moor  776.  Waltham  Mulgar.  Moor  786".  Lady  Rujfel  verfus  Earl 
vf  Nottingham,  S.  P. 

(  c  ) 

mtytc  tfjc  Rafter  ©all  nabc  an  action  agamU  bte  ^etbant,  ano  fo? 
a  COrong  Done  to  l)\$  ^erbant,  ano  econtra.   See  jc.  Cafe.  (H) 

1.  r~T~  H  E    Servant  having  a  Sum  of  Money  of  his  Matter's  in  his  Hands,    B.  G.  by  a  counter- 
X       feited  Letter  from  the  Mafter,  got  the  Money  paid  to  him  by   the  Servant;  for  which 
Deceit  the  Mafter  brought  the  Aftion,  and  adjudged  good.    See  anteaTtt.  Aftion  on  the  Cafe, 
in  Tit.  Deceit.  Tracy  verfus  Veale. 

2.  The  Servant  was  robbed  of  his  Matter's  Money  in  an  Inn,  and  the  Mafter  brought  the 
Aftion  againft  the  Inn-keeper ;  and  adjudged  good,  and  the  Judgment  affirmed  in  the  Exchequer- 
Chamber.     2  Cro.  224.  Beedle  verfus  Morris.     Telv.  i6z.S.C.     Co.  Entries  347.  S.  C. 

3.  The  Servant  was  robbed  of  his  Matter's  Money,  and  fome  of  his  own,  and  the  Servant 
fued  the  Hundred  alone,  and  had  a  Verdift  for  his  own  Money;  but  it  was  Specially  found  for 
the  Money  of  his  Mafter.     1   Browl.  155.  Needham  verfus  inhabitants  of  Stoke. 

4.  In  Trefpafs  Qjiare  vi  &  armis  cepit  &  abduxit  his  Servant  at  L.  in  the  County  of  Surrey, 
and  that  having  Notice  that  he  was  the  Plaintiff's  Servant,  retained  him  ;  adjudged,  that  the 
Declaration  was  ill,  for  the  Receiving  and  Retaining  of  a  Servant  cannot  be  vi  &  armis. 
Winch  51. 

5  5.  In 
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y.  In  Trefpafs  of  Aflault  and  Battery,  the  Defendant  juftified  in  Defence  of  his  Servant ;  and 
upon  Demurrer  adjudged,  that  the  Plea  in  Bar  was  good,  for  the  Matter  may  defend  his  Servant. 
Owen  1  5-  S.'aman  verfus  Cuppledick. 

6.  Trefpafs  by  the  Matter  for  an  AfTault  on  his  Servant,  by  giving  him  a  box  on  the  Ear;  af- 
ter a  Verdict  for  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  that  the  Declaration  'was 
ill ;  for  the  Plaintiff  had  not  alledged  per  quod  Jervitium  amilit,  and  for  this  Caufe  the  TuJemenc 
was  ttay'd.     1  Bulft.  163.  Trin.  9  Jac.  J     s 

7.  Trefpafs  brought  by  the  Matter  againft  his  Seavant,  who  was  entrufted  to  fell  Cloth  in  his 
Shop,  but  he  converted  fome  of  it  to  his  own  Ufe  ;  adjudged,  that  the  Aftion  would  lie,  for  the 
Servant  had  only  the  Pojfe(fion  for  the  Ufe  of  the  Mafter  ;  he  had  neither  a  general  or  fpecial 
Property  by  the  Delivery  of  it,  to  deliver  over  to  another,  and  therefore  the  Matter  might  main- 
tain the  Action  for  Taking  it  out  of  his  Potteffion.     Moor  248. 

8.  Debt  upon  Bond  conditioned  for  quiet  Enjoyment,  &c.  the  Breach  affigned  was,  That  the 
Obligor  entered,  and  cut  down  5  Trees,  upon  which  they  were  at  Itfue,  and  the  Jury  found,  that 
the  Servant  of  the  Obligor  entered,  but  in  his  Prefence,and  by  his  Command,  and  cut  the  Trees; 
adjudged  for  the  Plaintiff,  for  the  Matter  was  the  principal  Trefpaffer.  4  Leon.  123.  Seaman 
verfus  Browning. 

9.  Cafe  by  a  Matter  againft  his  Servant,  in  which  he  declared,  that  by  a  Charter-Party,  he  co-  1  Lev. 
venanted  to  fail  from  England  to  India,  and  that  he  nor  his  Servants  fhould  bring  from  thence  any  l8S-  S.Q 
Callico;  that  he  retained  the  Defendant  in  his  Service  for  this  Voyage,  and  acquainted  him  with 

his  Covenants,  and  that  he  intending  to  make  the  Plaintiff  forfeit,  &t.  did  falje  &  fraudulenter  ' 
bring  from  India  in  the  faid  Ship,  certain   Callicoes,  &c.  after  a  Verdict  for  the  Plaintiff,  it  was 
moved  in  Arreft  of  Judgment,  that  an  Action  would  not   lie  againft  a  Servant  for  the  Breach  of 
his  Matter's   Command  ;  which  is  very  true  ;  but  if  the  Servant  will  falfe  &  fraudulenter  be 
guilty  of  a  Breach  of  Truft,  an  Aftion  will  lie  againft  him.    Sid.  298.  Hujfey  verfus  Pufey. 


Wilis  3!nqniremmm.   See  fnqucft  of  ©ffice. 


verfus   Palington 


(A) 

Y  the  Civil  Law  Average  is  not  due,  unlefs  the  Goods  were  loft  to  preferve  the  reft 
in  the  Ship  ;  as  where  the  Goods  of  one  Merchant  are  thrown  into  the  Sea,  caufa 
Levandi  navis,  in  fuch  Cafe  all  the  other  Merchants  fhall  pay  'Average  ;  or  if  Part 
is  given  to  a  Pyrate,  by  way  of  Compofition  to  fave  the  reft.     Moor  297.  Hicks, 


3^ergCt\     Sec  KUafCS  foj  $eat#.  (E)   per  totum. 

$>tfcattittg>  tr>I?cre  ft  Umll  not  titrate.   2Sonos,  (i)  Cofernant.  (o) 


7^  .  QbiU 
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In  the  Names  of  the  Parties.  (A)  J  In  the  Name  of  the  Places  and  Poffef- 

In  the  Name  of  Dignities.  (B)  I      fions  of  a  certain  Perfon.  (D) 

In  the  Name  of  Jurors.  (C)  I  In  the  Name  of  Corporations.  (E) 


T 


(A) 

3!n  tlje  #amt0  of  tf)t  f&artiefc 

H  E  Brother  brought  an  Appeal  of  the  Death  of  his  Brother  againft  John  Edmonds 
of  Lambeth,  as   Principal,  and   L.  E.  as  AccefTary,  whereas   in   Truth  the  Chri- 
ftian  Name  of  the  Principal  was  "Thomas,  and  not  John;  the  Acceffary  appeared, 
and  pleaded,    that  there  was  no  fuch  Man  as  John  Edmonds  in  rerum   natura,  at 
the  Time  of  the  Writ  brought,  or  after;  adjudged,  that  the  Plea  is  good.     H.  13  Eliz..  Dyer 

349- 

2.  If  William  Abbot  of  Worcefler  purchafeth  a  Writ  by  the  Name  of  Thomas  Abbot  of  Wor- 
cefler, the  Writ  fhall  abate  ;  but  if  he,  with  the  Confent  of  the  Convent,  make  a  Grant  by  the 
Name  of  Thomas  Abbot  of  Worcefler,  when  his  Name  is  William,  'tis  good,  becaufe  there  is  a 
fufficient  Certainty  of  the  Name  of  the  Grantor,  viz,.  Abbot  of  Worcefler,  &  nil  faat  Error  no- 
minis  cum  conftat  de  perfona. 

3.  A  Feoffment  was  made  to  Joan,  and  fhe  made  a  Leafe  by  the  Name  of  Jane  ;  adjudged, 
that  Joan  and  Jane  are  the  fame  Name.  1  Leon.  146.  Head  verfus  Challoner.  See  pi.  4.  S.  P. 
pl.S.S.P. 

1  Roll.  4-  Husband  and   Wife  made  a   Leafe  by  the  Name  of  Sybel,  referving  Rent  ;  and  Debt  was 

Rep.  144.  brought  ag3inft  her  by  the  Name  of  Ifabel ;  and  upon  an  Execution  the  Sheriff  returned,  that  he 
Becken-  had  extended  a  Moiety  of  the  Rent  due  to  Ifabel  ;  adjudged,  that  the  Recovery  againft  Ifabel 
Weftcrn.    was  void  a§inft  5^-     &o.  Eliz,.  Walfall  verfus  Heath.     Palm.  71.  Skelfal  verfus  Weftmorland, 

y .  Indenture  was  made  between  the  Plaintiff  of  the  one  Part  and  Robert  Pitman  of  the  other 
Parr,  in  which  there  were  mutual  Covenants  to  be  performed  on  each  Side  j  in  an  Adion  of  Co- 
venant the  Defendant  pleaded,  that  Thomas  Pitman  had  executed  a  Releale  to  him  of  all  Actions, 
and  fo  miftook  Thomas  for  Robert ;  adjudged  ill,  and  that  it  could  not  be  mended.  Cro.  Elix,. 
57.  Eajl  verfus  Steven. 

6.  The  Name  of  the  Plaintiff  was  William,  who  brought  an  Aftion  againft  John  as  Executor 
of  L.  E.  the  Defendant  pleaded  plene  Adminiftravit ;  the  Plaintiff  replied,  quod  praa"  Willielmus 
habet  Bona,  &c.  &  pried'  Johannes  Jimi liter  ;  it  being  found  for  the  Plaintiff,  it  was  adjudged, 
that  this  was  only  a  Miiprifion  of  the  Clerke,  and  amendable.  2  Cro.  6j.  Britton  verfus  Maw- 
dale. 

7.  George  Greifly  entered  into  a  Recognifance  by  the  Name  of  George  Greifly,  Efq;  and  was  af- 
terwards created  a  Baronet,  and  a  Capias  was  iffued  out  againft  him  by  the  Name  of  George 
Greifly,  as  it  was  in  the  Statute  •  but  adjudged  ill,  for  it  fhould  be  Capias  Corpus  Georgii  Greijky 
Mil'  &  Baronetti  qui  per  n,  men  Georgii  Greijley  Ar'  recogn\  Hob.  iop.  Sir  George  Greifleys 
Cafe. 

8.  Adjudged,  that  Peter  and  Peirs  are  one  and  the  fame  Name.     2  Cro.   425.  Griffith  verfus 
Palm         Muldleton.     See  antea  pi.  3.  S.  P. 

aS<S.  9-  Debt  upon  a  Bond  againft    Edmund  Sheppard,  who  was  bound    by  the  Name  of  Edward, 

but  had  fubferibed  his  true  Name  Edmund;  adjudged,  that  tbo'  'tis  fubferibed  by  his  true  Name, 
yet  that  is  no  Part  of  the  Bond.  2  Go.  640.  Moby  verfus  Sheppard :  and  Watkym  verfus  Olliver, 
5  5  8.  5.  P.  Godb.tfz.  S.  P.     Dyer  2J9.S.P. 

10-  Ajfumpfu,  &c.  in  Confideration  the  Plaintiff  would  be  Bail  for  one  W.  R.  in  a  Suit  in  the 
Sheriffs  Court  in  London,  commenced  there  agiinft  him  by  one  Adder  by,  the  Defendant  pro- 
mised to  five  him  harmlefs,  &c.  Upon  Non  Affumpfit  pleaded,  the  jury  found  a  Special  Verdict, 
that  the  Defendant  Affnmffit  by  the  Name  of  Adderby,  and  that  the  Suit  againft  W.  R.  was 
commenced  againft  him  by  Adderby,  and  that  the  Plaintiff  was  Bail  to  that  Suit,  but  that  the  De- 
cbracion  was  by  the  Name  of  Adderley,  and  fo  were  all  the  Proceedings  afterwards,  and  the 
Judgment  againft  Adderley  ;  fo  that  the  Plaintiff  was  not  damnified  by  being  Cai!  for  W.  R.  at  the 
Suit  of  Adder jy.     Moor  407.  Adderby  verfus  Eoothby. 

z  11.  In 
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ii.  In  Ejeftment,  the  IfTue  was,  whether  Jemeti  the  Wife  of  the  Defendant,  was  living  ori 
fuch  a  Day,  or  not;  and  the  Jury  found,  that  Julian,  the  Wife  of  the  Defendant,  was  then  living; 
adjudged,  this  could  not  be  intended  the  fame  Perfon,  unlefs  they  had  a!fo  found  a  Cuflom  in  that 
Country  to  call  Women  Jemet  who  were  baptifed  by  the  Name  of  'Julian.  Moor  411.  Hunt- 
base  verfus  Sheppard. 

12.  The  Defendant  was  taken  upon  a  Capiat  Excom'  and  moved  to  be  difcharped    for  that  it 

was  againft  one  B.omfeild,  but  his  Name  was  *  Bonnifeild ;  ruled,  that  he  had  no  Day'in  Court  to  *  Sit 
plead  this  Matter,  and  that  he  could  not  be  bailed,  he  mult  bring  an  Action  of  Fal'e  Iinprifonment    2  Rolt* 
1  Mod.  70.  Bomifeild's  Cafe.  r  '  Rep- »**» 

13.  Indebitatus  Affmnpfit  againft  two  Defendants,  one  of  them  was  outlawed,  and  the  other 
pleaded  a  Mifnofmer  of  his  Companion,  who  was  outlawed,  {viz,.)  that  there  are  in  London  two 
Whufetld  Helpers,  and  both  of  them  Goldfmiths,  and  that  the  Whitfeild  Huyter,  who  was  out- 
lawed and  named  in  the  Writ,  was  the  Junior  of  the  Two;  and  he  averred  his  Plea  unde  ex  quo 
it  doth  not  appear  by  the  Writ  againft  which  of  them  it  was  brought;  the  Defendant  petit  judi- 
cium de  brevi  illo  ;  and  upon  a  Demurrer  to  this  Plea  the  Plaintiff  had  Judgment,  that  the  Defen- 
dant fhould  anfwer  over,  becaufe  a  Mifnofmer  muft  be  pleaded  by  the  Party  himfelf,  who  is  mif- 
named,  and  not  by  another,  as  in  this  Cafe.  1  Lunv.  Rep.  35.  Shovell  Mil*  verTas  Evanse  & 
Kayter. 

14.  Debt  againft  the  Defendant  by  the  Name  of  Sir  William  Hicks  Knight  and  Baronet,  who  4  Leon; 
pleaded  in  Abatement,   that^  he  was  never  knighted,    and   having  put  in  Bail  by  the  Name  of  102. 
IV.  H.  Baronet,  the  Plaintiff'  could  not  amend  his  Declaration,  but  muft  arreft  him  a°ain.   1  Vent    Barlow'-,« 
154.  Sir  William  Hicks  s  Cafe.  '  Peirfon. 

15.  Cafe  for  Words  againft  Benjamin  Walden,  who  pleaded  in  Abatement,  that  he  was  lapti-  Mod.Cn-' 
fed  by  the  Name  of  John,  and  was  always  called  and  known  by  the  Name  and  Surname  of  John  fcs  jij. 

Walden ;  and  traverfed,  that  he  was  called  or  known  by  the  Name,  &c.  of  Benjamin  Walden, 
and  concluded  to  the  Country;  and  upon  a  Demurrer  to  this  Plea  it  was  adjudged,  that  the  De- 
fendant alledging  he  was  baptifed  by  the  Name  of  John,  was  no  more  than  an  Inducement  to  the 
Traverfe  of  Benjamin,  which  he  afterwards  waived  by  his  Traverfe,  fo  that  the  Effect  of  his 
Plea  was,  that  he  was  never  called  by  the  Name  of  Benjamin  Walden,  which  may  be  true,  and 
yet  his  Name  might  be  Benjamin  5  Judgment  to  anfwer  over.  1  S.ilk.  6.  Walden  Verfus 
Holman. 

\6.  Affumpfit,  &c.  againft  the  Defendant  by  the  Name  of  Elizabeth  Gerrard ;  fhe  pleaded  in 
Abatement,  that  her  Name  was  *  Hannah  and  not  Elizabeth  ;  the  Plaintiff"  replied,  that  Jhe  put  *  Oyer* 
in  common  Bail  by  the  Name  of  Elizabeth,  and  prayed  Judgment,  if  fhe  fhall  be  admitted  to  CA)  3» 
plead  her  Nime  is  not  Elizabeth  ;  and  upon  Demurrer  it  was  adjudged,  that  Putting  in  Bail  is 
the  Aft  of  the  Court,  and  that  fhall  not  hinder  her  from  pleading  Mifnofmer  ;  but  Putting  in  Bail 
is  an  Appearance,  and  therefore  if  the  Plaintiff  will  take  any  Advantage  of  it,  he  muft  plead  it  as 
an  Appearance,  and  not  that  he  impofuit  commune  Ballium ;  for  if  Debt  is  brought  on  fuch  a 
Bond>  the  Defendant  cannot  plead,  that,  impofuit  Ballium,  &c.  but  comperuit  ad  diem,  1  Salk.  8. 
Stroud  verfus  Lady  Gerrard*    2  Salk.  7 10.  The  Pleadings. 

(B) 

9 11  t\)t  $ame  of  dignity*     . 

I.  JN  a  Writ  of  Partition  againft  the  Duke  of  Suffolk  and  others,  brought  by  Ralph  Howard  Efq; 
I     and  the  Lady  Anne  Poives  his  Wife,  when  fhe  ought  to  be  named  according  to  the  Name 
of  her   Husband  ;   and  for  this  Reafon  the  Writ  was  abated.     Hill.  7  Ed.  6.  Dyer  y6.     Tin.  4 
Mar.  Bendl.11.  S  P. 

2.  William  Dethick,  King  at  Arms,  was  indifted  on  the  Statute  5  Ed.  6.  for  Striking  in  Sr- 
Paul's  Church-yard,  he  pleaded,  that  he  was  created  and  crowned  by  Letters  Patents  Principal 
King  of  Arms,  and  that  he  Ihould  be  called  Garter  ;  adjudged,  that  by  the  Word  Coromamus  in 
the  Letters  Patents,  a  Dignity  was  implied,  and  by  the.  Words  Nomen  tibi  imponimus  Garter,  that 
is  Part  of  his  Name;  and  it  being  omitted  in  the  Indictment,  it  was  therefore  void.  Leon.  148. 
Dethick's  Cafe. 

3.  An  Aftion  was  brought  againft  Sir  Francis  Fortefcue  Knight  and  Baronet,  when  in  Truth  he  1  RolL 
was  Knight  of  the  Bath ;  but  he  appearing  and  Pleading  to  the  Aftion,  by  the  Name  of  Knight  &^P#*J<?> 
and  Baronet,  had  concluded  himfelf.     2  Cro.  482.  Fortefcue  verfus  Markham. 

4.  Bargain  and  Sale  made  to  one  by  the  Name  of  a  Knight,  who  is  not  a  Knight,  is  good, 
efpecially  when  the  Perfon  is  •fufficiently  defcribed  before.  Ewre  verfus  Strickland,  x  Buljhu, 
and  2  Cro.  240.  5.  C. 

5.  In  Debt,  the  Defendant  pleaded,  that  after  the  laft  Continuance  the  Plaintiff  was  made  a  Ba- 
ronet ;  it  was  a  Queftion,  whether  the  Statute  1  Ed.  6.  which  recites  the  Dignities  of  Earls,  Ba- 
rons, &c.  but  doth  not  mention  Baronets,  fliould  extend  to  them,  which  was  a  Dignity  created 
long  afterwards.     Cro.  Car.  74.  Sir  Simon  Bennett's  Cafe. 

6.  Sir  Henry  Ferrers  was  indifted   by  the   Name   of  Sir  Henry  Ferrers  Knight,   who  pleaded,  W,  fonta 
that  he  never  was  knighted;  he  was  indifted  de  novo  by  the  Name  of  Baronet ;  adjudged,  that  34&> 

7  K  %  this 
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this  was  fuch  a  material  Variance  in  the  Name,  that  the  Officer  who  had  a  Warrant  to  arreft  Sir 
Henry  Ferrers  Knight,  could  not  arreft  him   who  was  then  a   Baronet.     Cro.  Car.  271 .  Sir  Henry 

Ferrer's  Cafe. 

7.  In  Ejeftment  upon  a  Leafe  of  Lands  made  by  the  Earl  of  Rutland  and  Geo.  Sutton  Lord 
Lexington  ;  upon  Noc  guilty  pleaded,  it  was  moved  upon  Evidence  at  the  Trial  at  Bar,  that  Sut- 
ton was  no  Peer  of  England,  but  an  Irijh  Baron,  and  lb  not  the  fame  Demife;  but  adjudged,  that 
the  IfTue  is  not,  whether  Geo.  Sutton,  Lord  Lexington,  did  demife,  as  'tis  in  Dyer  300.  a.  but  'tis 
Not  guilty,  fo  that  whether  a  Lord,  or  not,  is  not  Parcel  of  the  Iffue,  therefore  'tis  fufficient,  if 
'tis  the  fame  Perfon  whodemifed,  tho'  mifnamed.  Allen  58.  Bernard  verfus  Bonner. 
1  Lev.  1.  8.  in  Affife,  the  Tenant  pleaded,  that  the  Demandant  was  made  a  Knight  of  the  Bath  pending 
S,<~"  the  Writ:    The  Demandant  replied,  that   by  the  Statute  1  Ed.  6.  cap.j.  'tis  provided,  that  the 

Writ  fhall  net  abate  where  the  Plaintiff  is  made  a  Knight ;  and  the  Queftion  being,  whether  a 
Knight  of  the  Bath  was  within  this  Statute;  adjudged  that  it  was,  but  not  a  Barcnet,  unlefs  he  is 
alio  a  Knisht.     Sid.  40.  Heath  verfus  Paggett. 

p.  The  Defendant  pleaded  in  Abatement,  that  fufepit  ordinem  militarem,  &  jam  miles  exiftit  • 
and  upon  a  Demurrer  to  this  Plea  it  was  adjudged,  that  this  was  very  proper  to  exprefs,  that  he 
was  a  Knight  Batchelor,  and  that  there  needs  no  Venue  where  he  was  knighted,  becaufe  any 
Thing  which  concerns  his  Perfon  fhall  be  tried  where  the  Action  is  brought ;  but  this  Plea  is  ill, 
becaufe  he  did  not  lay,  that  he  was  a  Knight,  aatea  or  die  impetrationis  Biila,  &c.  1  Salk.  6. 
Lett  verfus  Mills. 

10.  An  Indi&ment  was  preferred  againft  two  Chair-men  fer  a  Battery  on  Thomas  Lord  Mar- 
quefs  of  Caermarthen,  who  is  called  up  to  the  Houfe  of  Lords  by  the  Name  of  the  Lord  Osborne  j 
and  it  was  held,  that  there  was  no  fuch  Perfon  as  the  Marqiufs  of  Caermarthen  :  So  where  one 
was  indicted  at  the  Old  Bailey  for  Stealing  the  Goods  of  the  Earlof  Kingftott,  the  Defsndant  was 
acquitted,  becaufe  there  was  no  fuch  Perfon  ;  for  the  eldelf.  Son  of  the  Maquefs  of  Dor  chefler  was 
Mr.  Peirpomt.     2  Salk.  45 1. 

1 1.  Certiorari  to  remove  all  Oiders  concerning  the  Inhabitants  of  the  Parifh  of  Barking,  Need- 
bam  Market  and  Darmefden  Hamlets,  and  the  Orde.s  mentioned  Barkham  and  Needham  and 
Darmefdcn,  without  faying  Needham- Market ;  it  was  infilled,  that  the  Parifh  of  Needham  and 
Needham- Market  fhall  be  intended  the  fame,-  like  as  where  a  Writ  was  directed  to  the  Juftice 
of  Chefler,  and  it  was  returned  by  the  Chief  Juflice;  but  adjudged,  that  if  Needham  and  Need- 
ham-Market  is  the  fame  Hamlet,  it  fhould  have  been  fo  returned,  and  this  Court  cannot  intend 
that  there  is  no  fuch  Hamlet  as  Needham- Market ;  and  as  to  the  Writ  directed  to  the  Juftice  of 
Chefler,  there  was  but  one  Tuilice  there  till  the  18  Eliz.  cap.  8.  which  gave  the  Queen  Power  to 
make  another,  and  fhe  by  her  Patent  called  him  Jufliciarius  alter,  or  the  firft  Jufticiarius,  and 
Writs  are  di  ected  to  him  as  fufliciano,  without  regarding  that  he  calls  himlelf  Chief  Juflice. 
2  Salk.  452.   The  King  verfus  Inhabitants  of  Barkham.     See  10  Rep.  28.  b.  30.  133.  S.  P. 

5  Mod.  12.  In  a  Quaie  Impedtt,   the  Plaintiff  declared,    that   Queen  Eliz,abetbr  14  Feb.  in  the  twelfth 

297-  Year  of  her  Reign,  was  fe i fed  of  the  Advowfon  of  Bedell,    ut  de  uno  groflo,  and  prefented  one 

Simms,  and  fo  derives  a  Title  from  her  to  King  Charles,  who  prefented  Wickham,  and  that  one 
Peine  ufurped  upon  the  King's  Title  and  prefented  Metcalfe,  and  fo  derives  a  Title  to  King  Charles 
the  Second  :  The  Defendant  pleads,  that  after  the  Prefentation  of  Wtckham,  King  Charles  by  Let- 
ters Patents  granted  the  Advowfon  to  one  Thackftone,  adtunc  Armigero,  poflea  Militi,  and  that 
Peirce,  by  Ufurpation  upon  Thackfion,  prefented  Metcalfe,  &c.  and  that  Thackfton  releafed  his 
Right  to  Peirce,  and  traverfed,  that  King  Charles  died  feifed  :  The  Attorney  General  replied,  and 
craved  Oyer  of  the  Letters  Patents  of  King  Charles,  which  were  Sciatis,  &c.  nos  dediffe  &  con- 
cejpjfe  Wi/lielmo  Thackfton  Militi  advocationem,  &c.  and  Judgment  for  the  King  in  C.  B.  and  upon 
a  Writ  of  Error  brought,  the  Judgment  was  affirmed,  that  this  Grant  was  void,  becaufe  William. 
Thackfton  Ejq;  mentioned  in  the  Plea,  could  not  be  William  Thackfion  Knight  mentioned  in  the 
Letters  Patents,  for  Knight  is  a  Name  of  Dignity,  and  Parcel  of  a  Man's  Name,  and  the  Name  of 
an  Efquire  is  drowned  in  the  Name  of  Knight;  and  therefore  the  Identity  of  the  Perfon  muff,  appear 
in  the  Grant  it  fell",  otherwife  the  Grant  will  be  void.  2  Salk.  560.  The  King  verfus  Bijhop  of 
Chefler  and  Peirce. 

13.  Cafe,  &c.  in  which  the  Plaintiff  declared  againll  the  Defendant  by  the  Name  of  Symonds ; 

he  pleaded  in  Abatement,  ffrc.  that   he  was  known  by  the  Name  of  Symms,   and  traverfed,  that 

he  was  known   by  the  Name  of  Symonds ;  the  Plaintiff  replied,  that   he  (the  Defendant)  was 

known  as  well  by  the  one  Name  as  by  the  other;    and   upon  Demurrer  per  Holt  Ch.  Juft.  the 

*  Raft.     *  Precedents  are  both  Ways  upon  fuch  a  Traverie,  therefore  the  Defendant  was  advifed  to  accept 

Old  En'  a  new  l^ec'arat'onJ  but  without  paying  Cofls,     4  Mod.  347.  Allen  verfus  Symonds. 
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(C) 
fit  tyt  &?A\lt  Of  HurO?0.     See  ^o/ij///  and  Error, 

1.  TN  Attaint,  one  of  the  Jurors  was  returned  by  the  Name  of  Alexander  Pref.ot;  and  in  the 
1  Refummons,  which  is  in  Nature  of  a  Diftringoi,  it  was  Alexandras  Prefcolt,  and  he  was 
fworn  by  that  Name,  and  the  Verdict  of  the  Petic  Jury  was  affirmed  by  them  ;  it  was  moved  in 
Arreft  of  Judgment,  that  this  was  not  aided  by  the  Statutes  18  Eliz.  or  21  Jac.  for  thefe  extend 
to  the  Surnames  of  Jurors  miftaken,  and  not  the  Chriitian  Names.  Cro.  Car.  147.  Downs  verfus 
IVwterftood. 

(D) 

%n  tfce  $ame  of  tl;e  #lace,  ano  in  tijc  ^oCTeffian  or  a  certain  #evfom 

1.  "TpHE   King  granted  to  L.  E.  al!  thofe  MefTuages  in  the  Tenure  of  C.  D.  fituate  in  Wells, 
J.      when  in  Truth  they  were  in  L.  and  not  in  Wells;  now,  tho'  they  were  in  the  Tenure 
of  C.  D.  yet  the  Grant  was  void,  as  well  in   the  Cafe  of  a  common  Perfon  as  of  the  King,  be- 
caufe  it  was  reftrained  to  a  certain  Village.     2  Rtp.  35.  Doddington's  Cafe. 

2.  The  Bargainor  having  five  Meffu.iges  in  the  Parijb  of  St.  S.pulchre,  in  the  Tenure  of  L.  E. 
bargained  and  fuld  his  Tenements  in  the  Parifh  of  St.  Andrew,  in  the  Tenure  of  the  faid  L.  E. 
now,  tho'  in  Truth  the  MefTuages  were  in  the  Tenure  of  L.  E.  yet  becaufe  that  which  was  in- 
tended for  the  fcft  Certainty,  (viz,.)  the  Certainty  of  the  Parifh,  was  miftaken,  therefore  the  Bar- 
gain and  Sa'e  was  void.      3  Rep.  9.  Dowtie's  Cafe. 

3.  The  Queen  granted  a  Portion  of  Tithes  in  L.  in  the  Occupation  of  L.  E.  when  in  Truth 
L.  E.  never  had  any  Tithes  in  his  Occupation  in  L.  adjudged,  that  the  Grant  was  void.  4  Rep. 
34.  Boz,oun's  Cafe. 

4.  An  Executor  pofTefled  of  a  Farm  containing  feveral  Farce's  of  Land,  made  a  Leafe  of  "  the 
Farm  (except  Hobsfeild)  to  L.  E.  for  twenty-three  Years,  and  the  faid  Hobsfeild  he  demited  to 
W>  R.  for  twenty-three  Years,  and  demifed  the  Refidue  of  his  Term  in  the  whole  Farm  to  the 
faid  I..E.  and  IV.  R.  and  he  in  the  Reverfion  granted  a  Rent-charge  in  Fee,  iffuing  out  of  the 
whole  Farm,  fome  Time  in  the  Tenure  of  the  Teftator,  and  then  in  the  Tenure  of  L.  E.  or  his 
Affigns  ;  adjudged,  that  Hobsfeild  was  not  charged  with  the  Rent,  for  tho'  it  was  Parcel  of  the 
Farm,  and  tho'  L.  E.  and  IV.  R.  had  the  Reveriion  of  the  Term,  and  fo  it  may  be  faid  to  be  in 
their  Tenure;  yet  becaufe  L.  E.  had  not  then  Hobsfeild  in  his  Occupation,  that  fhall  not  be 
charged  with  the  Rent.     4  Rep.  50.  Ognek's  Cafe. 

(E) 
Sin  tlje  ®attte  Of  Co?pO?att'onj5.    See  Corporations.  (C)  per  totum. 

i.  '"T"*HE  Dean  and  Chapter  of  Windfor  were  incorporated  by  Aft  of  Parliament,  Anno  21 
X  Ed.  4.  by  the  Name  of  Dean  and  Canons  of  the  King's  free  Chapel  of  St.  George  the 
Martyr;  and  they  made  a  Leafe  by  the  Name  of  the  Dean  and  Canons  of  the  King  and  Qiieen's 
free  Chapel  of  St.  George,  omitting  the  Martyr;  adjudged,  that  the  Leafe  was  void,  for  the  Name 
of  ?he  Corporation  ought  to  be  fuch  as  was  given  by  the  Founder;  and  therefore  the  Addition  of 
the  Word  Qiieens  free  Chapel  made  it  ill,  tho'  the  Omiflion  of  the  Word  Martyr  did  not,  for 
St.  George  implies  St.  George  the  Martyr.  Mich.  30  Eliz,.  Hall  verfus  IVingate.  Moor  71.  S.C. 
See  pi.  1 7. 

2.  The  Provoft,  Fellows,  and  Scholars  of  Qtieens  College  Oxon,  are  Guardiani  of  an  Hofpital  4 Leon, 
in  Southampton,  and  they  leafed  Parcel  of  the  faid  Hofpital  by  the  Name  of  Provoft,  Fellows  and  8j.  S.C. 
Scholars,  Guar di amis  of  the  Hofpital,  when  it  fhould  be  Guardiani ;    adjudged,  that  the  College 

is  as  one  Body,  and  as  one  Perfon.     1  Leon.  13-^.  Queens  College  Oxon. 

3.  In  Ejectment,  the  Plaintiff  declared  on  a  Leafe  made  by  the  Matter  of  the  Houfe  or  College  of 
St. Thomas  de  Aeons;  and  the  Leafe  given  in  Evidence  was  a  Leafe  made  by  the  Mafter  of  the 
Houfe  or  Hojpital ;  adjudged,  this  was  no  material  Variance,  for  College  and  Hofpital  are  the  fame. 
I   Leon.  215.   Cheney  verfus  Smith. 

4.  Henry  7th  founded  an  Hofpital  by  the  Name  of  the  Matter  and  Chaplains  oCthe  Hofpital  of  1  And. 
King  Hen.  7.  de  le  Savoy,  and  they  made  a  Leafe  by  the  Name  of  the  Mafter  and  Chaplains,  &c.  20z' 
of  H.  7.  vocat  le  Savoy ;    adjudged,  that  the  Leafe  was  void,  for  there  is  a  great  Difference  be- 
tween the  Words  De  le  Savoy  and   vocat  Le  Savoy.     1  Leon.  159.  Mariott  verfus  Pafchall.  Moot 

22S.  S.  C.  by  the  Name  of  Fan/haw's  Cafe. 

5.  In  the  Cafe  laft  mentioned,  the  Lord  T~reafurer  Burleigh  faid,  that  the  Guild  of  Bofton  in 
Lincolnshire  was  incorporated  by  the  Name  of  St.  Nicholas  and  the  Virgin  Mary,  and  becaufe  the 
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Virgin  Alary  was  the  greater  Saint,  they  named  her  firft  in  the  Leafe,   and  it  was  adjudged  void 
for  that  Reafon. 

6.  The  Cordwaitiers  of  London  were  incorporated  by  the  Name  of  the  Mafter,  Warden  and 
Commonalty,  &c.  and  a  Devife  was  made  to  them  by  the  Name  of  the  Mafter  and  Wardens  of 
the  Myftery  of  Cordwainers  ;  adjudged  good.  Cro.  Eliz.  106.  Fofier  verfus  Walters.  Intention. 
(A)  u.S.C 

7.  Corpus  Chrijli  College  in  Oxford,  was  incorporated  by  the  Name  of  the  Prejident  and  Scho- 
lars of  Corpus  Chrijli  College  in  Oxford,  and  they  made  a  Leafe  by  the  Name  of  the  Prefident  and 
Scholars  of  Corpus  Chrijli  in  Oxford,  tn  Com.  Oxon ;  adjudged,  that  the  Leafe  was  good,  not- 
withstanding the  Addition  of  the  Words  in  Com  Oxon.  Cro.Eliz,.  815.  Dumper  verfus  Symms, 
4  Rep.  1 1 9.  S.  C. 

8.  In  Ejectment,  the  Plaintiff"  declared  on  a  Leafe  made  to  him  by  the  Warden  and  College  of 
AH  Souls  of  Oxford;  upon  Not  guilcy  pleaded,  the  Jury  found  the  Leafe  to  be  made  by  the  War- 
den and  College  of  All  Souls  of  Oxjord  in  the  County  of  Oxford  ;  it  was  objected,  that  this  could 
not  be  the  Leafe  on  which  the  Plaintiff  had  declared,  becaufe  ir  varied  from  that  Leafe,  the  one 
being  made  by  the  Warden,  &c.  of  All  Souls  of  Oxford,  and  the  other  by  the  Warden  of  All 
Souls  of  Oxford  in  the  County  oj  Oxford :  But  per  Curiam,  the  Plaintift  had  Judgment,  fur  the 
Verdift  having  fet  forth,  that  the  Warden,  &c.  was  feifed,  and  being  fo  feifed  made  the  Leafe, 
<£r.  and  fealed  it  with  their  common  Seal  ,•  all  this  is  the  fame  as  in  the  Declaration,  and  the 
Words,  (viz,.)  (In  the  County  of  Oxfora)  are  not  added  as  Part  of  the  Name  of  the  Corporation, 
but  only  to  fhew  in  what  County  Oxford  is.     1  And.  248.  Carter  verfus  Cromwe  I. 

9.  Queens  College  in  Oxford  was  incorporated  by  the  Name  of  the  Hall  of  Scholars  cf  the 
Queen  in  Oxon.  and  they  confirmed  a  Leafe  by  t!.e  Name  of  Provojt  and  Fellows,  and  Scholars  of 
the  Queen  s  Hall,  &c.  when  it  fhould  be  the  Hall  of  the  Scholars  of  the  Queen;  adjudged,  tKat 
the  Confirmation  was  good,  for  the  College  is  named  by  fuch  Names  as  may  be  diftinguiftcd 
from  any  other  College,  and  if  fo,  the  Omiffion  or  Mifprifion  of  their  true  Names  fhal!  not  make 
their  Acts  void.     11  Rep.  18.  Dr.  Ayrie's  Cafe.     Pafcb.  4  Mar.  Bendl.z.  contra. 

10.  H.  8.  incorporated  the  Town  of  Lynn,  by  the  Name  of  Mayor  and  Burgefles  of  the  Bo- 
rough of  the  King  of  Lynn  Regis,  and  a  Bond  was  made  to  them  by  the  Name  of  the  Mayor  and 
BurgelTes,  omitting  the  Word  Borough  ;  adjudged  good,  becaufe  'tis  the  lame  in  Subftance,  tho' 
not  in  Syllables.     10  Rep.  122.  Mayor  of  Lynn. 

11.  Sir  Richard  Abberlury,  in  the  Reign  of  King  R.  founded  Donnington  Hofpital  in  Berks,  by 
the  Name  of  Minifler  Dei  pauperis  D omits  de  Donnington,  and  they  made  a  Leafe  by  the  Name 

And.      °^  Minijler  pauperis  Domus  Dei  de  Donington ;    now  here  the  Word  Dei  was  mifplaced,  which 
jI(5.  made  fome  Alteration  in  the  Senfe;    yet  adjudged,  that  the  Leafe  was  good.     Goldsb.  121.  Sher- 

1  Roll,     borne  verfus  Lewes.  Moor  539.  S.C.    The  Court  divided.    Moor  865.  S.  C.     Tiin.  ia  Jac.  Pitts 
Rep.<n<J.  verfus  James.  S.P.  Hob.  izi. 

1 2.  Qiieen  Elizabeth  incorporated  the  Inhabitants  of  Gravefend  and  Milton,  by  the  Name  of 
Portreeve,  Jurats  and  Inhabitants  of  Gravefend,  Tojjeffors  of  Ships ;  and  they  made  a  By-Law  by 
the  Name  of  Portreeve,  Jurats  and  twelve  of  the  Inhabitants,  &c.  omitting  thefe  W'ords  Pojjefjors 
cf  Ships;  fo  that  the  By-Law  was  not  made  by  the  fame  Name  by  which  they  were  incorporated  ; 
and  for  that,  amongft  other  Reafons,  it  was  held  ill.  2  Brownl.  177.  Mayor  of  Gravefend  verfus 
Edmonds.     Ante  a  By-Laws.  (B)  1.  S.  C. 

13.  The  Cafe  of  Donnington  Hofpital  came  in  Quefiion  again',  the  Incorporation  being  Minifler 
Dei  pauperis  domus,  and  the  Leafe  was  made  by  the  Name  of  Minifler  pauperis  domus  Dei ;  ad- 
judged, that  tho'  the  Words  were  inverted,  yet  there  was  no  Variance  in  Subftance.  Hob.  121. 
Pitts  verfus  James. 

Moor  14.  Chrift-Cburch  in  Oxford  was  incorporated  by  //.  8.  by  the  Name  of  the  Dean  and  Chapter 

56u  of  the  Cathedral  Church  of  Chrift  in  Oxford,  and  they  made  a  Leafe  by  the  Name  of  the  Dean 
and  Chapter  of  the  Cathedral  Church  of  Chrift  in  the  Univerfity  of  Oxford ;  and  it  was  found  by 
VerdiA:,  that  the  City  of  Oxford  and  Univerfity  were  one  and  the  fame;  adjudged,  that  in  the 
Cafe  of  a  Corporation,  'tis  fufheient  to  have  a  Demonftration  of  the  Place  where  'tis,  tho'  not  in 
the  precife  Words  of  the  Name  by  which  it  was  incorporated.  Poph.  56.  Button  verfus  Wright- 
man.    See  pi.  19.  &  C. 

1 5.  H.  8.  incorporated  the  Scholars  of  "Trinity-College   in  Cambridge,  by  the  Name  of  Mafter, 

Fellows  and  Scholars  Collegii  Sanila  &  individual  Trinitatis,  in  the  Town  and  Univerfity,  &c. 

and  they  made  a  Leafe  by  the  Name  of  the  Mafter  and  Fellows  of  'Trinity-College  in  Cambridge, 

leaving  out  the  Word  Univerfity;  the  Court  was  divided  whether  the  Leafe  was  good.    2  Brownl. 

343.  Trinity-College's  Cafe. 

1  And>  16.  A  Leafe  was  made  by  the  Dean  and  Chapter  of  the  College  of  Eaton,  when  they  were  in- 

23*  corporated  by  the  Name  of  the  Dean  and  Chapter  of  the  College  of  St.  Mary   of  Eaton;   and 

for  this  Reafon  the  Leafe  was  adjudged  void,  &c.     Moor  13.  Eaton  Collets  Cafe.     4  Leon.  11, 

Clerk's  Cafe.  >  £  <r 

1  And.  17.  Merton-College  in  Oxford  was  *  incorporated  by  the  Name  of  the  Warden  and  Scholars  of 

*9R  A£l    t^e  H°ufe  or  College  of  Merton  in  the  Univerfity  of  Oxford;    and  they  made  a  Leafe  by  the  Name 

tf  Parlut-  of  harden  of  the  Houfe   or  College   of  Merton,   and  the  Scholars   of  the  faid  Houfe  in  Oxford, 

mm,        leaving  out  the  Word  Univerfity,  and  the  Word  Scholars  was  mifplaced;  for  in  the  Name  of  the 

1  Mar.     Corporation,  that  Word  referred  to  the  College,  (viz,.)  Scholars  of  the  College ;  but  in  the  Leafe 
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it  refered   to  Merton,  (viz.)  Scholars  of  Merton,  and  the  Queftion  was,  Whether  this  Leafe  was  *B.epwt*A 
void  for  the  Mifnofmer  ;  and  adjudged  *  nor,  for  the  the  Variance  was  not  material,  where  both  i»i  And. 
agreed  in  Subftance.     Moor  266.  Fijher  verfus  Boys.  196.  that 

18.  King  H.  7.  Anno  1  2  of  his  Reign,  gave  Licenfe  by  Letters,  Patents  to  John  bbmy,  to  found  'l"""",  v0"* 
an  Hofpital  at  Lamborne  in  Berks,  who  4  May  Anno  18  H.  7.  did  accordingly  found  an  Hofpital  jjjLij,,, 
there  for  ten  poor  People,  by  the  Name  of  Pauperum  Domus  Eleemojinar'  'Johannis  Isbury  apud 
Lamborn  fundat',  ejfe.  and  ordered,  that  after  his  Death  they  fhould  be  removed  for  Misbehaviour, 
by  the  Warden  of  the  College  Beata  Maria  de  Winton  in  Oxon,  and  his  Succelfors ;  afterwards, 
Anno  9  Eliz,.  they  made  a  Leafe  to  the  Defendant  Clerke, by  the  Name  of  'Thomas  White  t)r.  ofLaws* 
Warden  of  New  College  in  Oxford,  and  Overfeer  Domus  Eleemojinar*  fohannis  Isbury  apud  Lam- 
borne &  pauperum,  Anglice  the  Poor  Men  ejujdem  domus  ;  adjudged,  that  this  Leafe  was  void  by 
Reafon  of  the  Addition  of  thefe  Words  to  the  Name  of  the  Corporation,  (viz..)  Thomas  White  Dr. 
of  Laws,  as  if  he  had  been  the  Head  of  the  Body  Corporate ;  for  if  fo,  then  there  was  no  fuch 
Foundation  by  John  Isbury  ;  befides,  this  Leafe  varies  from  the  Name  of  the  Corporation,  for 
that  is  Domus  Eleemojinar.  jfohannis  Isbury,  apud  Lamborne  fundat',  and  the  Leafe  hath  no  fuch 
Word  as  fundat*,  for  'tis  wholly  omitted.     Moor  285.  Hobbs  verfus  Clerke. 

1  p.  Chrift-Church  in  Oxford  was  incorporated  by  the  Name  of  the  Dean  and  Chapter  of  the 
Cathedral  Church  of  Chrift  of  Oxford,  and  they  made  a  Leafe  by  the  Name  of  the  Dean  and 
Chapter  of  the  Cathedral  Church  of  Chrift  in  the  Untverfity  of  Oxford  j  fo  that  the  Word  Univer- 
sity was  added  to  the  Name  of  the  Corporation;  yet  this  was  held  good,  tho'  the  Verdict  found, 
that  the  Liberties  of  the  Univerfity  extended  farther  than  the  Liberties  of  Oxford  City,  becaufe 
the  Subftance  of  the  Incorporation  was  continued  in  thofe  Words.  Moor  361.  Lord  North's 
Cafe. 

20.  The    Dean  and   Chapter  of  Norwich  were  incorporated  by  the  Name  of  the   Dean    and  2  And. 
Chapter  SanEla  &  individua  Trinitatis  Norwici  ;  they  furrendeved  their  Charter  to  Ed.  6.  and  165. 
afterwards  were  incorporated  by  him  by  the  Name  of  the  Dean  and  Chapter  SanSla  individua  *  -J011^ 
"Trinitatis  Norwici  ex  jundatione  Regis  Ed.  6.  and  in  the  fame  Year  they  made  a  Leafe  by  the  old      ' 
Name  of  Incorporation,  leaving  out  ex  fundatione  Regis  Ed.  6.  and  adjudged,  that  the  Leafe  was 

good.     Palm.  491.  Heyward  verfus  Fulcher.     See  Dean  and  Chapter  of  Norwich* s  Cafe. 

21.  Queen  Eliz,.  Anno  31  of  her  Reign,  incorporated  the  City  of  Wells  by  the  Name  of  Mayor, 
Mafters  and  Burgejfes ;  and  now  in  an  A&ion  of  Debt  brought  againft  them  by  the  Name  of 
Mayor,  Mafters  and  Burgejfes,  alias  difi*  Mayor,  Aldermen  and  Burgejfes,  they  appeared  by  their: 
firft  Name,  and  plead  Non  eft  fatlum,  upon  which  they  were  at  IlTue,  and  the  jury  found  they 
were  incorporated  by  Queen  Eliz,.  as  aforefaid ;  and  that  Anno  3  5  Car.  2.  they  were  incorporated 
by  the  Name  of  Mayor,  Aldermen  and  BurgeJJes ;  that  by  Virtue  of  the  faid  Charter  one  Day 
was  chofe  Mayor,  who  was  not  a  Member  of  the  old  Corporation,  and  that  he,  with  the  greater 
Number  of  the  new  Corporation  put  the  Common  Seal  to  this  Bond  ;  adjudged,  that  the  Cor- 
poration being  fued  by  the  Name  of  Mayor,  Mafters  and  BurgeJJes,  were  fued  by  0  wrong  Name, 
for  the  old  Name  was  changed  by  the  new  Charter  into  Mayor,  Aldermen  and  BurgeJJes,  and 
the  Alias  ditT  will  not  help  in  this  Cafe,  becaufe  a  Corporation  by  Charter  cannot  have  two 
Names,  tho'  a  Corporation  by  Prefcription  may  ;  as  by  the  Name  of  Burgeufes,  and  Ballivus 
&  Burgenfes,   &c.     1  Lutw.  Rep.   508.  Knight  &  Ux'  verfus  Corporation  of  Wells. 

22.  Debt  was  brought  by  the  College  of  Phyficians  in  London,   upon  the  Statute  14  H.  8.  cap.  5  Mod, 
15.  for  j  /.  per  Month    againft   Dr.  Salmon,  for  praftifing  Phyfick  in  London  without  a  Licenfe  ;  327- 
and  this  Action  was  brought  in  the  Name  of  the  *  Preftdent  and  College   of  Phyficians,  &ct  and  *  gee  yy. 
upon  a  Demurrer  to  the  Declaration,  it  was  objected,  that  it  ought  not  to  be   brought  in  the  Jones 261. 
Name  of  the  Preftdent  and  College  only,  for  the  Words  of  the  Incorporation  are,  that  they  may  The  Cd- 
fue  per  nomina  Praftdentis  feu  Communitatis  facultatis,  &c.  But  adjudged,  that  fince  they  are  in-  J'^yc]^ 
corporated  by  the  Name  of  the    Preftdent  and  College  of  Phyficians,   by  Confequence  they    have  Litt.Rep! 
Power  to   fue   in  that  Name  ;  and  tho'  it  is  faid  afterwards,  that  they  may  ftie  per  nomina  Preji-  zu 
dentis  feu  Communitatis  facultatis,  &c.  yet   that    additional   Claufe   doth    not  alter   that    Power  Cro.  Car. 

Bulft. 


which'they  had  before.  2  Salk.  451.  College  of  Phyficians  verfus  Salmon.  *  Dr.  Langbton  brought  \& 
an  Action  as  Preiident  of  the  College  of  Phyficians  in  London,  and  of  the  Corporation  of  Phyfi-  jg* 
cians  there.     2  Cro.  izi}  1  20.  Dr.  Langhton  verfus  Gardner. 
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(A  ) 

H  E   Abbot  of  IVejlminfier,  with  Confent  of  bis  Convent,  made  a  Leafc  to  Sir  Tho. 

Moor,  who  was  afterwards  attainted    of  Treafon,  and  his  Leafe  forfeited  to  the 

King,  and  upon  the  Diflblution  the  Reverfion  came  to  the  King,  who  made  a  Leafe 

nBrownl.  ***  t0  "ne  PI"lpott->  Habendum  after  the  Determination  of  the  Leafe  to  Sir  Tho.  Moor, 

341.       '  for  thirty  Years ;  adjudged,  that  this  Leafe  to  Pbi/pott  was  void,  becaufe  the  Leafe  to  Sir  Thomas 

Moor  was  determined  before  it  was  granted  to  him,  the  faid  Philpott ;  and  the  Statutes  of  Recital 

and  Mifrecital  extend  only  were  Leafe;  in  Being  are  mifrecited.     1  And.  6.  Holt  verfus  Roper. 

2.  In  a  Writ  of  Right  the  Cafe  was,  King  H.  8.  by  Letters  Patents  granted  all  his  Lands  in 
the  Tenure  of  T.  S.  &  nuper  dimijjas  to  G.  O.  fituate  and  being  in  the  Parijh  of  W.  when  in 
Truth  they  were  never  let  to  G.  D.  and  were  not  in  the  Parijh  of  IV.  but  in  the  Parifh  of  S. 
adjudged,  that  this  Grant  was  void,  and  not  aided  by  the  Statute  of  Mifrecitals.  1  And.  148. 
Heyward  verfus  Ibgrove. 

3.  Adjudged,  that  where  there  is  a  Leafe  in  Being,  and  the  Leffor  grants  the  Lands  to  another 
after  the  End  of  the  former  Leafe,  and  in  this  Grant  the  former  Leafe  is  mifrecited  ;  in  fuch  Cafe 
the  Grant  or  fecond  Leafe  commences  immediately  in  Point  of  Time,  but  not  in  Intereft,  till  the 
firft  Leafe  is  determined.     W.  'Jones  354.  In  Miller  and  Manwaring's  Cafe. 

4.  Tenant  by  the  Curtefy,  &c.  made  a  Leafe  for  Years  to  T.  S.  and  died,  leaving  a  Son  and 
Heir  ;  this  Leafe  is  void  without  Entry ;  and  if  the  Heir,  reciting  this  void  Leafe,  and  that  the 
Revrrjioit  is  in  him,  grants  the  faid  Reverfion  to  another  after  the  Expiration  of  the  faid  Leafe  ; 
this  is  likewife  void,  becaufe  he  had  not  the  Reverfion  ;  for  the  Leafe  which  he  recited  being 
void,  he  hath  the  roflefiion  ;  fo   adjudged.     W.  Jones  354.  In  Miller  and  Manwaring's  Cafe. 

5.  The  Plaintiffs  were  feiled  of  the  Rectory  and  Appropriate  of  Chefterton,  and  made  a  Leafe 
thereof  for  forty-two  Years  ;  afterwards  they  granted  to  Humphrey  Petoe,  &c.  all  the  Tithes  of 
PiggU  Geefe,  Lambs,  &c.  and  alfo  feventy-eight  Acres  of  Glebe  ;  all  which  were  lately  in  the 
Tenure  of  M.irgaret  Petoc,  when  in  Truth  they  were  never  in  her  Tenure,  &c.  yet  per  Curiam, 
the  Tithes  will  pafs,  becaufe  the  Grant  of  all  Tithes,  and  naming  them  in  particular,  is  certain 
enough.     W.  Jones  435.  Vicars  Choral  of  Litchfield  verfus   Ayres. 

6.  Debt  upon  Bond  for  Performance  of  an  Award  ;  upon  Nullum  Arbitrium  pleaded,  the 
Plaintiff  replied,  and  fet  forth  an  Award,  reciting  the  Bond  of  Submiffion  to  be  dated  7  Feb. 
when  in  Truth  it  was  dated  10  February,  and  for  this  Mifrecital  the  Defendant  demurred;  ad- 
judged, that  it  did  not  make  the  Award  ill.      1  Vtn.  184.     Toll  verfus  Dawfon. 


Qfiibuiah   See  crial. 


onep. 


(A) 

£>f  fl&onc?  in  (General,  ant)  of  bjtnstng  it  into  Court,    See  "Bonds.  (Fj 

Render.  (A)  3.  12. 

'  Ndebitatus  Ajfumpjit  on  fevera!  Promifes;  there  was  a  Verdid  for  the  Plaintiff",  and  entire 
Damages  ;  and  it  was  moved  in  Arrefl;  of  Judgment,  that  one  of  the  Promifes  was  ill 
laid,  for  it  was,  that  the  Defendant  was  indebted  to  the  Plaintiffs  13/.  10  s.  for  nine 
Guineas,  &c.  and  did  not  fay  ad  valorem,  for  the  Value  was  never  afcertained  by  Pro- 
clamation ;  but  adjudged,  that  any  Piece  of  Money  coined  at  the  Mint  is  of  that  Value  as  it 
bears  in  Proportion  to  other  current  Money,  and  that  without  Proclamation  ;  that  there  are  Gui- 
neas of  40  j  a-piece,  and  that  the  Court  will  intend  thofe  mentioned  in  the  Declaration  was  fuch; 
and  that  for  fo  much  as  they  exceeded  13  /.  10  s.  in  Value,  the  Plaintiff  had  been  fathfied,  but 
not  for  that;  and  that  it  was  not  necelTary  to  fet  forth  the  Number,  for  in  an  Indebitatus  AjTump- 
2  fit, 
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fit,  the   Confideration  is  only  fet  forth  to  {hew,  that  it  is  not   a  Debt  on   Bond.     2  Salk.  446. 
Dixon  verfus  Wilhvtghs. 

2.  Where  an  Action  is  brought  by  an  Executor  or  Adminiflrator,  the  Defendant  cannot  bring 
the  Money  into  Court,  becaufe  if  a  Verdift  fhould  pafs  againft  the  Plaintiffs,  in  fuch  Cafes  they 
pay  no  Cofts.     2  Salk.  596.  Gregg  s  Cafe.     Pafch.  5  Anna  B.  R. 

3.  In  Covenant,  &c.  where  the  Breach  is  affigned  for  Non-payment  of  Rent,  the  Defendant 
may  bring  the  Rent  due  into  Court  ;  for  this  is  an  A&ion  of  Covenant,  and  doth  not  differ  from 
an  Aftion  of  Debt  for  Rent,  becaufe  both  are  for  the  Payment  of  a  Sum  certain.     2  Salk.  596. 

4  In  a  Qjiantum  meruit  it  hath  been  denied  ;  but  Pafch.  5;  Anna  it  was  granted  even  in  fuch 
Cafe,  to  bring  the  Money  into  Court.     2  Salk.  597. 

5.  In  'Trover  for  an  Horfe,  Bridle  and  Saddle  ;  it  was  moved  to  bring  the  Bridle  and  Saddle 
into  Court,   but  denied.     2  Salk.  Wilcock's  Cafe. 

6.  Ju  Replevin,  when  the  Defendant  avows  for  fo  much  Rent  arrear,  the  Plaintiff  hath  been 
admitted  to  bring  it  into  Court.     2  Salk.   597. 

7.  Concerning  thefe  Rules  of  bringing  Money  into  Court ;  the  firfl  was  upon  a  Bond  to  bring 
the  Principal  and  Inter  eft  into  Court ;  after  that  it  came  to  an  Indebitatus  AJJumpfit ;  it  hath 
been  done,  and  is  ftill  upon  an  Aftion  of  Debt  for  Rent;  and  in  Ejectment  upon  an  Entry  for 
Non-payment  of  Rent,  and  Accepting  a  new  Leafe,  and  Sealing  a  Counterpart,  becaufe  this 
Action  entirely  fubfilts  upon  the  Rules  of  the  Court.     2  Salk.  597.  Downes  verfus  Turner. 

8.  The  Defendant  brought  10/.  into  Court,  and  had  it  ftruck  out  of  the  Declaration  ;  the 
Plaintiff  was  nonfuited  ;  ruled,  that  he  fhall  take  the  Money  out  of  Court,  becaufe  by  p  y- 
ing  it  into  Court,  the  Defendant  admitted  that  fo  much  was  due  ;  but  if  the  Defendant  '  ,ngs 
Money  into  Court  upon  a  Tender  &  uncore  prift,  and  the  Plaintiff  takes  IfTue  upon  the  Tender, 
and  'tis  found  againft  him,  then  the  Defendant  fhall  have  the  Money  out  of  Court.  2  S.ilk.  597. 
Elliott  verfus  Callo-w. 

9.  The  Defendant  may  at  any  Time  pending  the  Aftion,  bring  the  Money  and  Charges  into 
Court.     See  Statute  4^5.  Anna,  for  Amendment  of  the  Law, 
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Monopolies. 

See  Grants  of  the  King.  (A)    'Trade.  (A)  j. 
(A) 

1,  fT^HE  Company  of  Merchant-Taylors  had  Power  by  their  Charter  to  make  By- 
Laws,  &c.  and  they  made  an  Order,  that  every  Brother  of  the  Society  who  fhould 
put  any  Cloth  to  be  drejfed,  fhould  not  put  it  to  any  Cloth-worker,  not  being  a 
Brother  of  the  fame  Society, under  the  Penalty  of  10  s.  adjudged,  that  this  Order  was 

againft  Common  Law,  in    retraining  the    Liberty  of  the  Subject,  who  by   Law  may  put  his 

Cloth  to   be  drefled  by  what  Clothworker  he  pleafeth  ;  and  fo  a  Monopoly.     Ttin.  41  Eliz,.  Da- 

venant   verfus  Hardres.     Moor  576.   See  the  Pleadings  there. 

2.  Qjieen  Elizabeth  granted  to  certain  Patentees  the  fole  Coinage  and  Tranfportation  of  all 
the  Tm  in  Corn-wall  and  Devonjhire,  for  21  Years,  under  the  yearly  Rent  of  2000/.  per  Ann. 
to  be  paid  at  the  Exchequer  ;  adjudged,  that  this  Patent  was  a  Monopoly.  1 3  Jac.  in  the  Ex- 
chequer. Heydon  verfus  Levingflone. 

3.  Cafe,  &c.  againft  the  Defendant,  in  which  the  Plaintiff  declared,  for  difturbing  him  in 
his  Office  granted  to  him  for  the  Lives  of  three  Perfons,  and  it  was  for  the  fole  making  of  all 
Bills  and  Informations  to  be  preferred  or  exhibited  before  the  Council  of  Turk,  in  the  North, 
and  of  all  Letters  miiTive,  &c.  per  Curiam,  this  Patent  is  void  ;  for  'tis  unreafonable,  that  one  Man 
fhould  have  the  Making  all  Bills  and  Informations  in  partibus  Borealibus,  and  'tis  a  Monopoly 
within  the  Statute  21  Jac. cap.  3.  tho'  not  within  the  Penalties  of  that  Statute.  W.  Jones  231. 
Mounfon  verfus  Lifter. 

4.  By  the  faid  *  Statute,  all  Monopolies  and   all  Grants  for  any  Penalties  or  Forfeitures  limit-  *:Ijac, 
ed  by   any  Statute  before  Judgment,  are  void;  and  the  Party  grieved  by  any  Monopoly   may  re-  cap.  3. 
cover  treble  Damage,  and  double  Cofts. 

But  Letters  Patents  for  new  Inventions  not  ufed  in  England  are  excepted  ;  and  all  Grants  for 
Printing,  and  for  making  Gun-Powder  and  Ordinance,  and  fhot  for  them. 

7  L  Ad- 
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Adjudged,  that  a  By-Law  which  makes  a  Monopoly  is  void  ;  and  fo  is  a  Prefcription  for  a  fole 
Trade  to  any  Company,  or  to  any  one  Perfon  exclulive  of  all  others.     Moor  591. 

5.  Adjudged,  that  a  Grant  of  a  Monopoly  may  be  to  the  firft  Inventor,  by  the  Statute  21  Jac. 
tho'  the  fame  Thing  was  praftifed  before  beyond  Sea,  becaufe  the  Statute  mentions  new  Ma- 
nufaSiures  within  the  Realm  ■  for  the  Aft  intended  to  encourage  new  Devifes  ufeful  here,  and 
that  'tis  the  fame  Thing,  whether  acquired  by  Experience  or  Travel  abroad,  or  by  Study  at 
Home.     2  Salk.  447.  EdgLury  verfus  Stephens. 


^lo?tp5e. 


u 


See  Chancery. 
(A) 

x,  *m  *|pON  a  Bill  and  Anfwer  in  Chancery,  the  Cafe  was,  One  Englijh  being  feifed 
in  Fee  of  the  Manors  of  Wick/all  and  Monfield,  mortgaged  Part  of  the  Ma- 
nor of  W.  to  Bun  ell  for  1000  /.  and  about  fix  Years  afterwards  he  acknow- 
ledged a  Statute  to  Bunell,  for  the  Payment  of  400  /.  and  feven  Years  after- 
wards he  mortgaged  both  thefe  Manors  to  Mrs.  Duppa  for  7000  /.  and  about  three  Years 
after,  he  mortgaged  the  Manor  of  iVtckjall  for  200  /.  to  one  Lee,  who  had  no  Notice  of  the 
former  Mortgages,  but  as  foon  as  he  had  Notice,  he  bought  in  the  Mortgage  and  Statute,  by 
paying  the  Money  to  Bunell ;  and  now  Marjh  the  Plaintiff  who  was  Executor  to  Mrs.  Duppa, 
exhibited  his  Bill  againft  Lee,  who  pleaded  all  this  Matter ;  and  it  was  decreed  by  the  Lord 
Keeper  Bridgman,  aflifted  with  the  Lord  Ch.  Baron  Hale  and  other  Judges,  that  Lee  had  both 
Law  and  Equity  on  his  Side,  to  make  Ufe  of  thofe  Incumbrances  to  proteft  his  own  Mortgage. 
3  Vent.  337.  Marjh  verfus  Lee. 

2.  A  Mortgage  was  made  in  Fee,  which  being  forfeited,  it  defcended  to  the  Heir  of  the 
Mortgagee,  and  about  ten  Years  afterwards  the  Money  was  paid  to  the  faid  Heir,  and  then  the 
Executor  of  the  Mortgagee  exhibited  his  Bill,  and  had  a  Decree  for  the  Money,  but  without 
Intereft  ;  for  tho'  by  the  Provifo  in  the  Mortgage  'tis  to  pay  the  Money  to  the  Mortgagee,  his 
Heirs  or  Executors ;  yet  when  the  Day  is  paft,  'tis  as  if  no  Perfon  had  been  exprefled,  and  in 
fuch  Cafe  aquitas  fequitur  legem ;  and  the  Law  direfts  it  to  the  Executor.     2  Vent.  348.  Turner's  . 

Cafe. 

3.  The  Anceftor  died  indebted  by  Mortgage,  Judgments  and  Statutes,  to  feveral  Perfons ; 
the  Heir  at  Law  bought  in  fome  of  thofe  which  were  firft  made,  and  then  thofe  who  had 
the  fubfequent  Securities  prefer  a  Bill  in  Equity  againft  him  ;  the  Lord  Chancellor  faid,  that 
it  was  the  Courfe  of  the  Court,  that  thofe  Incumbrances  fo  bought  in  by  the  Heir,  fhall 
not  ftand  in  the  Way   againft  the  other  Creditors,    for  more  than  the  Heir  really  paid.    2  Vent. 

353- 

4.  Upon    a  Bill  and   Anfwer   in  Chancery,  the  Cafe  was,  That  there  was  a  Provifo   in   the 

Mortgage-Deed,  that  if  the  Intereft  was  not  paid,  but  was  behind  fix  Months,  then  it  fhould 
be  accounted  and  carry  Intereft  as  Principal :  Per  Cowper  Lord  Chancellor,  this  Provifo  is  void, 
becaufe  being  made  at  the  fame  Time  with  the  Mortgage,  and  before  any  Intereft  was  due, 
for  then,  and  not  before,  the  Intereft  may  be  made  Principal.  2  Salk.  449.  OJfulfton  Lord  verfus 
Lord  Yarmouth. 

5.  Where  a  Man  mortgages  his  Land,  and  covenants  to  pay  the  Money,  and  dies,  his  Per- 
fonal  Eftate  fhall  be  firft  applied  in  Difcharge  of  this  Mortgage,  and  this  in  Favour  of  the 
Heir  ;  and  fo  it  fhall,  if  there  was  no  Covenant  to  pay  the  Money,  if  the  Mortgagor  had  it  j 
becaufe  by  receiving  it  he  made  it  his  Debt  ;  but  if  the  Grandfather  mortgages  and  covenants 
to  pay,  and  dies,  and  leaves  the  Lands  to  defcend  to  his  Son,  and  he  dies,  leaving  a  Perfonal 
Eftate,   that  Ihall    not   go  in    Aid  of  his  Father's   Mortgage.     2  Salk.  449.  Cope  verfus   Cope. 

.  Lev  6.  On    a  Trial    at   Bar,  the    Cafe    was,  There    was  a  Mortgage   for    a   Term  of  Years   to 

87.  S. C.  W.  R.  who  without  the  Mortgagor's  Joining,  affigned  it  to  T.  S.  who  likewife  afTigned  it  to 
M.  R.  under  whom  the  I-laintift  in  Ejectment  claimed  ;  it  was  admitted,  that  IV.  R.  the  Mort- 
gagee, might  make  an  Alignment,  without  making  any  Entry,  and  without  the  Mortgagor 
joining  in  the  Alignment,  becaule  he  is  but  Tenant  at  Will  to  the  Mortgagee ;  but  he  by  his 
Allignment  had  determined  his  Will,  and  then  the  Mortgagor  was  Tenant  at  Sufferance,  and 
his  Continuance  in  Poffeffion  had  devefted  the  Term,  and  turned  it  to  a  Right  •  fo  that  it 
could  not  be  affigned  by  T.  S-  v/ithout  his  entering,  or  the  Mortgagor  joining  ;  but  adjudged, 
that  tho'  by  the  Covenant  for  Quiet  Enjoyment,  &c.  tiil  Default  of  Payment,  &c.  the  Mortgagor 
5  is 
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is  Tenant  at  Will  to  the  Mortgagee,  and  by  his  Alignment  of  the  Mortgage  he  is  become  Te- 
nant at  Sufferance,  yet  his  Continuing  in  Pofleffion  wi!|  not  make  a  Diffeihn,  and  the  Biin<W 
this  Ejeftment  doth  not  admit  an  aftual  Difletfin  fo  as  to  turn  the  Term  to  a  Right,  becaufe 'tis 
not  brought  to  recover  the  Term  it  felf,  but  the  a&ual  PoiTeflion  of  the  Lands,  for  which  the 
Affignee  of  the  Mortgagee  hath  no  other  Remedy,     i  Salk.  245.  Smartk  verfus  Williams. 


(A) 


a 


I.        A        Mortuary  before  the  Statute  21  H.  8.  cap.  6.  was  payable  only  in  Sea/Is,  (viz..)  the 

f\         beft  Beaft  of  the  dead  Man  was  due  to  the   Lord  for  a  Heriot,  and  the  next  ben: 

f\        was  due  to  the  Parfon  of  the  Parifh  where  the  Deceafed  was  an  Inhabitant,  for  a 

X    JL       Mortuary;  but  as  this  was  by  Cuflom,  fo  likewife   by  Cudom  other  Things  may 

be  paid,  and  to  a  Parfon  of  another  Parifh  for  a  Mortuary ;  and  Cuftom  by  the  Canon  Law  is  an 

Ufage  for  twenty,  thirty  or  forty  Years.     Cro.  Eltz,.  151.    3  Mod.  286.    1  Vent.  274. 

2  Therefore  in  a  Prohibition  upon  a  Libel  in  the  confiftory  Court  of  Chejler,  before  the  Com- 
miflary  there,  for  a  Mortuary,  fetting  forth  a  Cuftom,  that  he  ought  to  have  a  Mortuary  after  the 
Death  of  every  Prieft  dying  within  the  Archdeaconry  of  Chefter,  the  beft  Beaft  or  Mare,  his  Sad- 
dle, Bridle,  Spurs,  his  beft  Gown  or  Cloak,  his  beft  Hat,  his  beft  upper  Garment  under  his 
Gown,  his  beft  Signet  or  Ring,  as  to  the  Bifhop  of  Cuflom  belonging;  the  Plaintiff  fuggefted,  that 
there  was  no  fucb  Cuftom,  and  that  fhe  had  paid  a  Mortuary  to  the  Parfon  of  B.  &c.  the  Court 
was  moved  for  a  Confutation,  for  tho'  there  was  a  Cuftom  alledged  to  have  fuch  Things  for  a 
Mortuary,  which  Cuftom  was  denied,  yet  Mortuaries  are  only  triable  in  the  Spiritual  Court,  and 
not  elfewhere;  and  if  fo,  then  a  Confutation  ought  to  be  granted  without  anfwering  the  Prohi- 
bition; but  the  Court  being  divided  in  thefe  Points,  it  was  ordered,  that  the  Defendant  fliould 
either  plead  or  demur  to  the  Prohibition,  and  then  they  would  give  Judgment  upon  the  Record 
before  them.     Mich.  7  Car.  Cro.  Car.  172.  Hinde  verfus  Bifhop  of  Chefter, 

3.  The  Vicar  libelled  for  a  Mortuary,  and  the  Impropriator  fuggefted  for  a  Prohibition,  that 
the  Mortuary  was  not  due  to  the  Vicar  by  Cuftom,  but  to  himfelf,  and  that  all  Cuftoms  are  triable 
at  Common  Law,  &c.  but  a  Confutation  was  granted,  becaufe  the  Cuflom  was  not  controverted, 
but  the  Perfon  to  whom  the  Mortuary  was  due,  for  they  both  agreed  in  the  Cuftom,  but  differed 
in  the  Perfon.     Sid.  263.   Marke  verfus  Gilbert.     See  3  Mod.  268. 

4.  Libel  for  a  Mortuary;  the  Defendant  fuggefted  for  a  Prohibition  the  Statute  21  //.  8  which 
prohibits  the  Taking  any  Thing  for  a  Mortuary,  where  by  Cuftom  it  hath  not  been  ufually  paid  ; 
and  avers,  that  there  is  no  fuch  Cuftom  in  the  Parifh  of  M.  &c.  and  a  Prohibition  was  °ranted'. 
2  Lutw.  1 066.  John/on  verfus  Wrigbtfott. 

5.  Libel  for  a  Mortuary,  the  Defendant  fuggefted  for  a  Prohibition  the  Statute  of  21  H.  8.  and  tha: 
a  Mortuary  ought  not  to  be  paid  but  in  fuch  Places  where  it  had  been  ufually  paid  before  the  Ma- 
king the  Statute,  and  that  there  was  no  Cuftom  in  this  Parifh  to  pay  a  Mortuary  ;  'tis  true,  a  Pro- 
hibition was  denied  in  Marke  and  Gilbert's  Cafe,  the  Reafon  was,  becaufe  it  was  admitted  on 
both  Sides,  that  a  Mortuary  was  due  there  by  Cuflom,  but  they  differed  in  the  Perfon  who  had  a 
Right  to  it,  (viz,:)  whether  the  Impropriator  or  Vicar:  Per  Curiam,  the  Plaintiff' was  ordered  to 
deelare  upon  his  Prohibition,  and  to  try  the  Cuftom.     3  Mod.  268.  Froud  verfus  Piper. 


$cgro.    See  Prober. 
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Sec  Honour  per  totum. 
(A  ) 

4  Leon,     i.        A        Brian  Stokes  Efq;  married   the  Dutchefs  of  Suffolk,    and  afterwards  they   brought  a 
1 9<S-  j\  Quare  Impedit  againft  the  Bifhop  of  Excefter  and  the  Incumbent,  by  the  Name  of 

r"~&         "Adrian  Stokei  Efq;  and  Dame  Frances  Dutchefs  of  Suffolk,  his  Wife:    The  Defen- 
jL  JsL       dants  pleaded,  that  the   faid  Dutchefs  had  loft  her  Name  of  Dignity  by  the  Mar- 
riaoe  with  Stokes,  and  that  (he  fhould  be  called  Francijca  Uxor  pradiSi'  Adriani,  and  not  Domina 
Franctfca  Dttcijfa  de  S.  thereupon  they  difcontinued  their  Suit,  and  would  not  venture  to  proceed. 
Tan.  4  &  5  Mar.  Bendl.  3  7. 

2.  A  Countefs  or  Baronefs  cannot  be  arrefled  for  Debt  or  Trefpafs ;  for  tho*  in  Refpect  of  their 
Sex  they  cannot  lit  in  Parliament,  yet  they  are  Peers  of  the  Realm,  and  fhall  be  tried  by  their 
Peers;  but  if  a  Baronefs  by  Marriage  doth,  after  the  Death  of  her  Husband,  marry  one  under 
the  Degree  of  Nobility,  fte  lofeth  her  Dignity;  'tis  otherwife  if  fhe  be  noble  by  Birth  or  Defcent, 
becaufe"  that  is  Char  abler  indelibilis.     6  Rep.  52.  Countefs  of  Rutland's  Cafe. 

3.  The  King,  by  Letters  Patents,  may  create  an  Earl  for  Life,  in  Fee,  or  in  Tail,  for  he  is  al- 
ways created  of  fome  Place,  and  therefore  'tis  an  Honour  which  may  be  entailed.  7  Rep.  33.  Ne- 
vilh  Cafe.     8  Rep.  1 6  &  1 7.  In  the  Prime's  Cafe. 

4.  "Thomas  la  Warre,  the  Great  Grandfather,  was  fummoned  to  Parliament  by  Writ  Anno 
3  H.  8.  and  William  his  Son  was  Anno  3  Ed.  6.  difabled  to  claim  any  Dignity  during  his  Life, 
bur  was  afterwards  called  to  Parliament  by  Queen  Elizabeth,  and  fate  there  as  puifne  Lord,  and 
died ;  then  Thomas,  the  Son  of  the  faid  William,  petitioned  the  Queen  in  Parliament  to  be  refto- 
red  to  the  Place  of  his  Grandfather;  and  all  the  Judges  to  whom  it  was  referred  were  of  Opinion 
that  he  fhould,  becaufe  his  Father's  Difability  was  not  abfolute  by  Attainder,  but  only  perfonal  and 
temporary  during  his  Life;  and  the  Acceptance  of  the  new  Dignity  by  the  Petitioner  fhall  got  hurt 
him,  fo  that  when  the  old  and  new  Dignity  are  in  one  Perfon,  the  old  fhall  be  preferred.  1 1  Rep. 
1.  Lord  La  Wanes  Cafe. 

5.  Debt  upon  Bond  againft  the  Earl  of  Lincoln  ;  upon  Non  eft  faBum  pleaded,  the  Plaintiff' had 
a  Verdict  and  Judgment,  Ideo  capiatur,  &c.  and  upon  a  Writ  of  Error  brought,  the  Error  align- 
ed was,  that  a  Capias  doth  not  lie  againft  a  Peer ;  but  adjudged,  that  this  Plea  being  found  againft 
him,  there  is  a  Fine  due  to  the  Queen,  therefore  a  Capias  pro  Fine  lies  againft  him.  Mich.  39  E~ 
lit,.  Cro.  Eliz,.  503.  Earl  of  Lincoln  verfus  Flower. 

6.  Where  a  Peer  is  Plaintiff  and  a  Commoner  Defendant,  and  there  are  not  two  Knights  return- 
ed of  the  Jury ;  the  Queftion  was,  whether  the  Defendant  might  challenge  the  Array  as  well  as 
the  Plaintiff;  it  was  iniifted,  that  he  could  not,  becaufe  'tis  in  Favour  of  a  Peer  that  two  Knights 
muff  be  of  the  Jury  :  Sed  per  Curiam,  the  Law  fhews  no  Favour,  and  Knights  are  not  returned  of 
the  Jury  for  that  Purpofe,  but  becaufe  the  Law  prefumes  they  will  not  fo  eafily  incline  to  Partia- 
lity as  meaner  Perfons,  therefore  the  Defendant  may  challenge  the  Array.      1  And.  272. 

7.  The  Lord  Norris  was  indicted  for  the  Death  of  one  Piggott,  and  coming  into  Court  to  plead 
his  Pardon,  Coke  Ch.  Jult.  faid,  that  a  Peer  may  be  indicted  in  £.  R.  for  Treafon  or  Felony,  and 
that  Court  are  Judges  of  the  Caufe  till  he  pleads  Not  guilty,  and  then  the  Lord  High  Steward  and 
the  Peers  are  Judges :  He  pleaded  his  Pardon,  and  tho'  it  varied  from  the  Indictment,  it  was  al- 
lowed, (viz,.)  The  Indictment  was  againft  him  by  the  Name  of  Francis  Lord  Norris  of  Ricaut 
in  the  County  of  Oxon,  and  thefe  Words  of  the  County  of  Oxon  were  left  out  of  the  Pardon  ; 
but  yet  corijlabat  de  perfona,  for  there  is  but  one  Lord  Norris.  1  Roll.  Rep.  297.  Lord  Norris's 
Cafe. 

8.  In  an  Action  of  AfTault  againft  Sir  John  Savile,  and  Damages  300/.  he  brought  a  Writ  of 
Error,  and  procured  a  Writ  out  of  the  Chancery,  reciting,  that  his  i  ather  was  created  a  Baron 
for  Life,  and  that  the  Barony  was  emailed  on  him,  and  that  he  is  a  Peer  of  Parliament,  and  com- 
mands, that  no  Procefs  be  awarded  againft  him  but  what  ought  to  be  awarded  againft  a  Peer,  and 
moved,  that  this  Writ  might  be  recorded,  which  was  done,  and  then  he  offered  to  plead  it;  but 
becaufe  there  never  was  fuch  a  Plea,  and  for  that  he  was  not  Defendant  in  the  Action,  but  Plain- 
tiff in  a  Writ  of  Error,  and  by  Confequence  having  no  Day  to  plead,  it  was  rejected  and  the  Judg- 
ment affirmed.     Cro.  Car.  149.  Lord  SavM'sCak. 

0.  Anno  2  Car.  1.  All  the  Judges  and  the  Lords  of  the  Privy  Council,  in  all  twenty-eight,  be- 
ing af?emb!ed  in  the  Star-Chamber,  the  Solicitor  General  propofed  this  Queftion,  whether  upon  a 
Bill  in  Chancery  exhibited  againft  a  Peer,  he  ought  to  put  in  his  Anfwer  upon  Oath,  and  not 
upon  his  Honour,  and  they  all  agreed  that  it  muft  be  upon  Oath,  and  thereupon  an  Attachment 
was  awarded  againft  the  Earl  of  Lincoln,  who  had  put  in  his  Anfwer  on  Honour;  and  this  was 
1  to 
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to  make  a  better  Anfwer;  that  in  our  Law  there  are  feveral  Oaths,  (viz..)  Juramentum  promiffio- 
nis,  and  that  is  where  Oath  is  made  either  to  do  or  not  to  do  fuch  a  Thing,  and  fiich  an  Oath  a 
Peer  muft  make ;  as  for  Infiance,  to  do  Homage  to  the  King ;  fo  where  he  is  made  Lord  Chan- 
cellor, Treafu.er,  Prefident  of  the  Council,  &c.  or  a  Juftice  of  Peace,  &c.  for  in  fuch  Cafe  the 
Statute  2  £//>-.  requires,  that  he  muft  take  the  Oath  of  Supremacy:  There  is  likewife  jur amen- 
tum purgationis,  and  that  is  where  a  Perfon  is  charged  with  any  Matter  by  Bill  in  Chancery,  Ex- 
chequer, &c.  in  fuch  Cafe  there  are  many  Precedents  where  Peers  have  put  in  their  AniWers  on 
Oath:  There  is  Jur amentum  probationis  where  any  Perfon  is  produced  as  a  Witnefs  to  prove  or 
difprove  a  Thing ;  and  in  fuch  Cafe  likewife  a  Peer  muft  be  on  his  Oath,  of  which  there  are  a!fo 
many  Precedents  in  , he  Courts  of  Chancery  and  Exchequer;  and  there  is  a  Jur  amentum  tria- 
tioms,  and  that  is  where  any  Perfon  is  fworn  to  try  a  Thing  in  Iffue:  But  6  May  162%.  A  Vote 
paffed  the  Houfe  of  Peers,  that  the  Nobility  of  this  Kingdom,  and  Lords  of  the  upper  Houfe  of 
Parliament,  are  of  antient  Right  r.o  anfwer  in  all  Courts  as  Defendants,  upon  Proteftation  of  Ho- 
nour only,  and  not  upon  Oath.     IV- Jones  152.  The  Earl  of  Lincoln's  Cafe. 

10.  Ruled,  that  if  a  Knight  be  returned  of  the  Jury  where  a  Nobleman  is  concerned,  'tis  not  *  Mod. 
material  whether  he  appear  and  give  a  Verdict,  or  not ;  and  if  there  is  no  Knight  in  the  County,  lSl* 

a  Serjeant  at  Law,  who  is  a  Knight,  may  be  returned,  and  (hall  not  have  his  Privilege.     1  Mod. 
226. 

11.  "the  Lord  Morley  was  tried  by  his  Peers  for  the  Murder  of  one  Ha  flings,  and  the  Lord 
Chancellor  Hyde  was  Lord  High  Steward,  who  fent  Letters  to  all  the  Judges  to  be  prefent,  and 
aflifting  to  the  twenty-eight  Peers  who  were  fummoned;  he  was  found  guilty  of  Manflaughter ; 
and  in  fuch  Cafe  he  is  to  be  difcharged  without  Clergy  by  the  Statute  1  Ed.  6.  cap.  12.  Sid.  277. 
"The  King  verfus  Lord  Morley. 


(A) 
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i.^T^HE   Parties  were  at   Iffue  upon  an  Information  for  Extortion;    and  afterwards,  the  Sid. 420. 
Jury  appearing,  the   King   fent  a  Writing  under  his  Sign  Manual,  to  the  Clerk  of  S.C. 
the  Crown  to  enter  a  CelTer  of  the  Profecution ;  and  Palmer  the  Attorney  General 
affirmed,  that  the  King  might  do  it;  but  the  Court  proceeded  to  fwear  the  Jury, 
and  thereupon   the  Attorney  General  entered  a  Nolle  profequi.     1    Vent.  33.    "The  King  verfus 
Benfon. 

2.  AJfumpfit,  in  which  the  Plaintiff  declared,  that  in  Confederation  he  and  his  Wife  would,  at 
the  Defendant's  Requeft,  convey  their  Eft  ate  in  fuch  Lands  to  C.  L.  in  fuch  Manner  as  the  faid 
C.  L.  fhould  appoint,  the  Defendant  promifed  to  pay  the  Plaintiffs  50/.  And  that  whereas  the 
Plaintiffs,  at  the  Defendant's  Requeft,  had  promifed  to  convey  the  faid  Lands  to  the  faid  C.L.  the 
Defendant  promifed  to  pay  them  another  Sum  of  50/.  The  Defendant  pleaded,  that  at  that 
Time  the  Plaintiffs  had  not  any  Eft  ate  in  the  Lands ;  to  this  Plea  the  Plaintiffs  demurred  and  en- 
tered a  Nolle  profequi  as  to  the  fecond  Promife,  and  had  Judgment  upon  the  firft  ;  and  this  was 
held  well  enough,  tho'  the  Nolle  projequi  was  entered  before  the  Judgment  on  the  firft  Promife, 
upon  the  Authority  of  Walfh  and  Bijhop's  Cafe.     2  Lev.  33.  Woolnougb  verfus  Verden. 


Nomine 
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j^omtne  $ene* 


(A) 

N  Replevin,  &c.  the  Defendant  avowed  and  conveyed  a  Title  to  himfelf  of  5  /.   Rent 

due   on  fuch  a  Day,  and    for  Non-payment  of  the  faid  Rent  80/.   Nomine  Poena,  and 

that  for  the  faid  85/.  he  had  diftiaincd,  and  fo  avowed;    adjudged,    that  the  Avowry 

was  ill    becaufe  he  had  laid  no  actual  Demand  of  the  Nomine  Poena,  which  cannot  be 

forfeited  by  Law  unlefs  the  Rent  is  demanded;  but  he  had  a  lawful  Caufe  to  diftrain  for  the  5  /. 

and  fo  he  had  *  Judgment  for  that.     Hob.  133.  Howell  verfus  Sambach.     Trin.  5  Jac.  Godb.  154. 

menr.        Sir  'John  Spencer  verfus  Sir  John  Poynts,  S.  P. 

(Q'7«       Relinquishment.  (A)  5.     Damages.  (F)  13. 

2.  Debt  brought  for  the  Arrears  of  300/.  Nomine  Poena,  in  which  the  Plaintiff  declared  on  a 
Leafe  for  Years  made  by  him  to  IV.  R.  rendring  Rent  on  fuch  a  Day;  and  if  not  paid,  &c.  then 
Leffee.,  his  Executors  or  Afftgns  to  pay  3  s.  4^.  for  every  Day  until  the  Rent  in  Arrear  be  fa- 
ushed.  and  then  he  fets  forth,  that  the  Rent  was  in  Arrear  for  two  Years,  but  did  not  fay,  that 
i:  iras  ■n.iaded;  adjudged,  that  this  Aftion  will  lie  againft  an  Ajfignee  for  the  Nomine  Poena  in- 
curred after  the  Alignment,  but  not  before.  Hill.  43  Eliz,.  GoUsb.  129.  Tbinn  verfus  Cholmdy. 
Moor  357.  S  C.  Cro.  Eliz,.  383.  S.C. 

2.  The  Father,  by  a  Deed,  in  which  his  Son  and  Heir  was  joined  (but  he  did  not  feal  it) 
oranted  an  Annuity  to  another  Life,  iffuing  out  of  fuch  Lands;  and  if  it  foould  happen  that  the 
faid  Annuity  Jhould  be  in  Arrear,  then,  that  it  fhould  be  lawful  for  the  Grantee  to  enter  as  well 
for  the  fame,  as  for  6  s.  8  d.  Nomine  Poena,  and  to  diftrain  as  often  as  it  ftould  be  in  Arrear: 
The  Father  died,  and  an  Action  of  Debt  was  brought  againft  his  Executors,  as  well  for  the  Ar- 
rears of  the  Annuity  as  for  the  Nomine  Poena  ;  and  upon  Demurrer  it  was  doubted,  whether  the 
Aftion  would  lie  againft  the  Executors  for  the  Penalty,  becaufe  the  Perfon  of  the  Grantor  was  not 
charged  with  it,  for  the  Words  If  it  fiould  happen,  &c.  are  not  Words  of  Grant.  Hill.  6  Eliz,. 
Dyer  227.  Sir  Geo.  CapeU's  Cafe. 

4.  Leafe  for  Years,  rendring  Rent,  in  which  the  Leffee  covenanted,  that  if  the  Rent  was  be- 
hind on  any  of  the  Days  on  which  it  ought  to  be  paid,  that  then  he  would  pay  to  the  LefTor 
20  s.  Nomine  Poena  for  fuch  Default,  the  Rent  was  behind,  &c.  and  the  Lefibr  brought  Debt 
for  the  Nomine  Poena ;  adjudged,  that  it  would  not  lie  without  a  Demand.  Trin.  5  Jac.  Sir  John 
Spencer  verfus  Poynts.  Godbolt  154.  Style  4.  Remmington  verfus  Kingerby.  S.  P.  See  Hob.  82.  208. 
7  Rep.  28.  Cro.  Eliz,.  383.    1  Saund.  33.  S  P. 

f .  A  Rent-charge  was  granted  for  Years  with  a  Nomine  Poena,  and  a  Claufe  of  Diftrefs,  if  it 
was  nor  paid  on  the  Day;  the  Rent  was  behind,  and  the  Term  of  Years  expired;  and  now  the 
Court  was  moved  that  he  might  diftrain  for  the  Nomine  Poena ;  but  adjudged  that  he  could  not, 
becaufe  the  Nomine  Poena  depended  on  the  Rent,  and  the  Diftrefs  was  gone  for  that,  and  by 
Confequence  for  the  other.     Pafch.   19  Jac.  Winch  7.  Tatter  verfus  Fry. 

6.  In  a  Special  Verdift  in  Debt  for  333  /.  the  Cafe  was,  A  Feme  Sole  who  had  an  Eftate  for  her 
Life,  made  a  Leafe  thereof  for  Years,  rendring  Rent  at  Michaelmas  and  Lady-day,  &c.  and  alfo 
40  .f.  Nomine  Poena  for  every  Day  it  fhall  be  in  Arrear  after  thirty  Days  next  after  the  Days  on 
which  it  ought  to  be  paid  :  The  Woman  married  and  afterwards  lived  feparately  from  her  Huf- 
band  with  the  Leffee,  and  when  the  Rent  became  due  fhe  demanded  it  of  the  Leffee,  who  paid 
it  to  her  without  any  Difagreement  of  the  Husband,  and  before  he  had  any  Notice  of  the  Mar- 
riage ;  afterwards  the  Husband  demanded  the  Rent,  and  40  s.  for  every  Day  incurred  after  it  be- 
came due,  which  amounted  to  333/.  and  one  Queftion  was,  whether  one  Demand  was  fufficient, 

*  Kid-      or  whether  it  fhould  have  been  *  every  Day  after  the  Forfeiture;   it  was  agreed,  that  the  40/. 

welly'.*      Forfeiture  Nomine  Poena  ought  to  be  demanded  ;  and  the  better  Opinion  was,  that  for  every  40  f. 

Cafe'  ,       there  ought  to  be  a  Demand,  and  that  one  would  not  be  fufficient  for  the  Whole ;  but  that  here 

Capelli  t^£re  was  kut  one  40  s_  forfe;ted,  becaufe  it  was  quolibet  die  proximo  the  Feaft-Day  on  which 
the  Rent  ought  to  be  paid,  which  Word  proximo  inuft  relate  to  the  very  next  Day  following  the 
Rent  Day  ;  and  fo  likewife  when  the  Rent  became  due  and  unpaid  at  the  next  Rent-Day  after 
that,  and  fo  on.     Palm.  207.  Tracy  verfus  Dutton.     See  Baron  and  Feme.  (A)  11.  S.C. 

7.  In  Replevin,  &c.  the  Cafe  upon  the  Pleadings  was,  (viz,.)  there  was  a  Grant  of  a  Rent- 
chaige  of  20/.  per  Annum  to  the  Husband,  and  a  Covenant  to  pay  to  the  Children  300/.  a-piece; 
if  Sons,  at  the  Age  of  twenty-one,  and  if  Daughters,  at  the  Age  of  eighteen  Years;  and  in  De- 
fault of  Payment  of  the  faid  300/.  &c.  then  the  Grantor  farther  granted  to  the  Husband  and 
'Wife  an  Annuity  of  4  /   over  and  above   the  Annuity  of  20  /.  as  a  Forfeiture  or  Penalty,  with  a 

Claufe  of  Diftrefs,  &c.  and  for  which  a  Diftrefs  was  afterwards  taken ;  and  in  Replevin  the  Que- 
ftion was,  whether  this  4/.  per  Annum  was  a  diftinct  Rent,  or  a  Nomine  Poena  annexed  to  the 
t  Rent 


Nonfuit. 


Rent  of  20  I.  per  Annum  ;  for  if  it  was  a  Nomine  Patna,  then  the  Plaintiff"  could  not  diftrain  for 
it,  becaufe  at  Common  Law  the  Heirs,  Executors,  or  Adminiftrators  of  any  Perfon  feifed  of  a 
Rent,  had  no  Remedy  for  the  Arrears  incurred  in  the  Life-Time  of  the  Anceftor,  or  Teftator  ; 
therefore  the  Statute  32  H.  8.  gave  both  an  Action  of  Debt  and  Diftrefs  for  Arrears  of  Rent-Ser- 
vices, Rent-Charge,  Rent-Seek,  and  Fee-Farm  Rents  ;  but  a  Nomine  Poena  is  neither  of  thefe 
Rents,  fo  not  within  the  Letter  or  Meaning  of  that  Aft ;  'tis  true,  the  Deed  exprefteth,  that 
this  40  1.  per  Annum  fhall  be  paid  as  a  Forfeiture  or  Penalty  ;  but  that  muft  be  intended  as  a  For- 
feiture for  not  paying  the  300  /.  which  is  a  collateral  Matter;  whereas  a  Nomine  Poena  is  always 
created  upon  Default  of  a  Payment  of  a  Rent  before  granted  ;  the  Cafe  was  not  adjudged.  2  Lufw. 
Rep.  11  51.  Egerton  verfus  Sheaf e.     Antea  Baron  and  Feme.  (D)  10.  S.  C. 


J^onfttit 


(A) 

'This  is  called  in  the  Civil  Law,  Litis  Renunciatio  ;  and  in  our  Law  'tis  a  Relinquishing  the 
Suit  by  the  Plaintiff,  upon  the  Difcovery  offome  Error  or  Defect,  when  he  hath  fo  far  proceeded 
in  the  Action,  that  the  Jury  are  ready  to  give  their  Verdict. 

I.  W     XEBT  upon  Bond,  the  Defendant  pleaded;  to  which  Plea  the  Plaintiff-  demurred, 

^     and  the   Demurrer  being  argued,  the   Court  gave  Judgment  for  the  Defendant ; 

M     thereupon   the  Plaintiff  prayed,  that  he  might   be  Nonfuit ;  but  adjudged,  that 

J^^J      he  could  not.     Trin.   2  Jac.  2  Cro.  35.  Adderly  verfus  Adderly,  and  ibid.Phelpes 

verfus  Echard.  S.  P. 

1.  Where  the  Record  of  Nifi  prius  is  miftaken,  the  Plaintiff  may  be  Nonfuit  before  the  Ju- 
ry are  fworn,  and  there  fhall  be  a  Venire  facias  de  novo  to  try  the  Iffue;  this  was  in  the 
Cafe  of  Xoung  verfus  Englefield.  Godb.  328.     Antea  Error.  (E) 

3.  Where  Damages  are  recovered  againfr.  feveral  in  a  Writ  of  Confpiracy,  they  muft  all  join  in 
an  Attaint,  and  the  Nonfuit  of  one  fhall  not  be  prejudicial  to  the  other,  no  more  than  in  an 
Audita  querela  or  Scire  facias  upon  a  Releafe.     6  Rep.  25.  in  Ruddock's  Cafe. 

4.  The  Queen  brought  a  Quote  Impedit  againfr.  the  Bifhop  and  Incumbent,  who  pleaded  fe- 
veral Pleas,  and  the  Queen  did  not  profecute,  but  let  the  Action  depend  a  long  while  ;  where- 
upon the  Defendants  moved,  that  fhe  might  be  Nonfuit  ;  but  adjudged  fne  could  not  be  non- 
fuit ;  'tis  true,  the  Suit  may  be  difcontinued  upon  the  Prayer  of  the  Party  after  a  Year  :  and  in 
the  Cafe  of  a  Common  Perfon  the  Plaintiff  may  difcontinue  his  Suit  within  the  Year,  but  the 
Defendant  cannot  difcontinue  it  till  after  the  Year.  Trin.  29  Eliz,.  Goldsb.  53.  The  Queen  verfus 
Leigh. 

5.  The  Plaintiff  in  Ejectment  not  appearing  at  the  Aflifes,  he  was  nonfuited,  and  this  was  re- 
corded ;  but  there  was  no  Venire  or  Habeas  Corpora  put  in,  and  this  appeared  by  the  />c- 
flea  now  produced;  and  thereupon  the  Nonfuit  was  difcharged,  becaufe  the  Judge  of  Nifi  prius 
hath  no  Power  to  nonfuit  without  an  Habeas  Corpora,  or  Difiringai.  Sid.  1 64.  Thompjon  ver- 
fus Hudfbett. 

6.  Writ  of  Error  in  the  Exchequer-Chamber,  upon  a  Judgment  in  B.  R.  and  after  the  Error 
affigned,  the  Defendant  pleaded  a  Releafe  of  Errors,  upon  which  they  were  at  IfTue,  and  at 
the  Trial  the  Defendant  having  his  WitnefTes,  to  prove  the  Releafe,  the  Plaintiff'  did  not  appear, 
but  was  nonfuited,  fo  that  the  Defendant  had  not  Opportunity  to  prove  his  Releafe  ;  and  there- 
upon it  was  moved,  that  the  Plaintiff"  in  the  Original  Action  might  have  Liberty  to  take  out  Exe- 
cution on  the  Judgment,  which  was  granted,  becaufe  a  Nonfuit  at  the  Aflifes,  was  a  Nonfuit 
in  the  Writ  of  Error;  for  otherwife  the  Plaintiff  might  be  delayed  for  ever.  Sid.  257.  Temple 
verfus  Ullock. 

7.  Where  a  Man  appears  at  the  Return  of  the  Procefs,  and  files  Bail,  tho'  he  was  never  ar- 
relted,  he  may  have  a  Nolle  profequi  againft  the  Plaintiff,  if  he  do  not  declare  within  two 
Terms.     2  Scz/£.  4  5  4.  Coo&  verfus  Fofter. 

8.  Trefpafs  againft  two  Defendants,  the  Plaintiff"  had  a  Verdict,  and  one  of  them  being  an  In- 
fant, the  Plaintiff' entered  a  Nolle  profequi  as  to  him,  and  took  out  Judgment  againft  the  other, 
and  Execution,  and  thereupon  a  Writ  of  Error  was  brought ;  and  it  was  inhfted  for  the  Defen- 
dant, that  the  Judgment  and  Execution  could  not  vary  from  the  Writ  ;  on  the  contrary,  Hoi. 
71.  and  1  Roll.  Rep.  379.  were  cited,  to  prove  that  a  Non  pros'  may  be  entered  afrer  a  Trial  by 
Verdi&,  as  well  as  upon  a  Judgmenton  a  Demurrer;  but  the  Court  held,  that  a  Non  pro*'  could 
not  be  entered  upon  a  final  Judgment,  but  after  an  interlocutory  Judgment  it  might ;  as  upon 
Demurrer,  &c.  2  Salk.  455.  Lover  verfus  Salkeld. 
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g.  A  Judge  of  Nift  prius  may  receive  a  Non  pros'  at  the  Affifes  ;  as  for  Inftance,  an  Eject- 
ment was  biought  againft  feveral  Defendants,  who  all  entered  into  the  Common  Rule,  to  con- 
fefs  Leafe,  Entry  and  Oufter  ;  and  at  the  Affifes,  when  the  Queftion  wa»  demanded  by  the 
Plaintiff's  Counfe),  whether  they  would  confefs  Leafe,  &c.  fome  would,  and  others  would  not  ; 
whereupon  the  Plain  iff  proceeded  to  Trial  againft  thofe  who  confeflld,  &c.  and  had  a  Verdict, 
and  emend  a  Non  pros'  as  to  the  other  ;  upon  this  a  Rule  was  made,  that  in  the  like  Cafes 
hereafter,  the  Caufe  of  the  Non  pros'  ihould  be  expreffed  in  the  Record,  (viz..)  That  thofe 
Defendants  would  not  confefs  Leafe,  Entry  and  Oufter;  that  upon  the  Return  of  the  Pojlea  the 
Court  might  be  informed  what  Lands  were  in  their  Poffeffion,  that  the  Judgment  might  be  en- 
tered againft  the  cafual  Ejector  as  to  them  ;  but  this  was  againft  the  Opinion  of  the  Ch.  Juft. 
Holt,  who  held,  that  before  the  Statute  of  York,  the  Juftices  had  no  Power  to  record  in  the 
Country,  either  a  Nonfuit  or  Default ;  and  tho'  they  have  no  Power  by  that  Statute  to  record 
a  Nonfuit,  yet  a  Non  pros'  is  not  within  the  Statute,  and  confequently  they  have  no  Power  to 
enter  it.     2  Salk.  456.  Greeves  verfus  Rolls. 
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Where  'tis  requilite ;  and  where  the  Par- 
ties are  to  take  Notice  at  their  Peril  • 
and  what  fliall  be  good  Notice.  (A) 

Where  'tis  not  requifite,  and  where  an 


Executor  is  not  bound  to  take  No- 
tice of  Debts  or  Judgments  againft 
his  Teftatpr.  (B) 


(A) 

mtitrt  'tfc  requ?0tc  5  atto  toftere  t&e  $attt'eg  are  to  tafee  Notice  at  t\ytit 
$ertl  3  ano  to&at  0jall  &e  goou  Notice.   See  Bankrupts.  (D) 

1.  TBT  N  an  Indenture  to  lead  the  Ufes  of  a  Fine,  there  was  a  Provifo,    that  if  the  Cognifor 
tender  or  pay  20  L  at  any  Time  during  his  Life,  to  the  Cognifee,  at  the   Font-ftone  of 
the  Church  of  Corjham,  that  then  the  Ufes  fhall  be  to  the  Cognifor  and  his  Heirs;  ad- 
judged, becaufe  no  certain  Day  is  limited  either  for  the  Tender  or  Payment,  the  Cogni- 
for muft  give  Notice  of  it.     Mich.  19  Eliz..  Dyer  354. 

2.  Leffee  for  Years;  afterwards  the  Leffor  made  a  Feoffment  in  Fee  to  another;  in  fuch  Cafe 
the  Feoffee  may  diftrain,  or  may  have  an  Aftion  of  Debt  againft  the  Leffee,  but  in  his  Avowry 
or  Declaration  he  muft  alledge,  that  the  jLeflee  had  Notice  of  the  Feoffment  ;  fo  if  he  bargain 
and  fell  the  Reverfion  by  Deed  enrolled,  the  Bargainee  fhall  never  take  any  Advantage  of  a  Con- 
dition to  re-enter  upon  Non-payment  of  Rent,  &c.  without  giving  Notice  to  the  Leflee  of  the 
Bargain  and  Sale  ;  for  tho'  'tis  enrolled,  and  on  Record,  yet  becaufe  it  may  be  done  in  feveral 
Courts*  and  very  privately,  the  Law  will  not  compel  the  Leffee  to  fearch  after  it,  but  in  order 
to  preferve  his  Intereft,  will  compel  the  Bargainee  to  give  Notice  of  it.  5  Rep.  113.  Mallory's 
Cafe. 

3.  AJfumpfit,  &c.  for  that  there  was  a  Communication  between  the  Plaintiff  and  Defendant, 
concerning  the  Sale  of  fome  Lands  made  to  him  by  the  Defendant,  for  which  he  paid  20 1,  and 
the  Defendant  promifed,  that  if  the  Plaintiff  did  not  like  the  Lands,  he  would  repay  the  Money 
within  a  Fortnight ;  and  he  alledged,  that  he  did  not  like  the  Lands,  and  that  the  Defendant 
had  not  repaid  the  Money  ;  after  Judgment  for  the  Plaintiff,  and  a  Writ  of  Error  brought,  it 
was  affigned  for  Error,  that  the  Plaintiff"  had  not  alledged,  that  he  gave  Notice  of  his  Diflike 
within  a  Fortnight  ;  but  adjudged,  that  the  Defendant  ought  to  take  Notice  of  it  at  his  Peri], 
becaufe  he  had  bound  himfelf  by  his  Promife  fo  to  do.  Cro.  Eliz,.  834.  Eafi  verfus  "Thoro- 
good. 

4.  I  effee  for  Years,  rendring  Rent,  upon  Condition,  that  if  he,  or  his  Affigns,  did  alien  or  af- 
fign  any  Part  of  the  Land,  without  the  Ajfent  of  the  Leffor,  his  Heirs  or  Affigns,  that  then  he  or 

they  might  enter  and  turn  out  the   Leffee ;  he  affigned  Part   of  the  Lands,  without  the  Affent 
of  the  LefTor,  who  having  no  Notice  of  fuch  Affignment,  accepted  the  Rent,  and  afterwards  re- 

G  °  T  ..    entered;  adjudged,  that  this  being  a*  collateral  Condition,  (viz..)  to  give  an  Entry,  in  Cafe  the 

Cafo.      5  Rep.  95.     Moor  70S.    Gou!df.  176.     Cro,  Eliz,.  384.     Poph.  100.  S.  Y. 
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I  eftee  did  alien,  it  might  be  done  in  fuch  a  fecret  Manner,  that  it  may  be  impoflible  for  the 
Leftbr  to  know  it;  therefore  in  fuch  Cafe  Notice  is  neceflary.  3  Rep.  65.  In  Pennant's 
Cafe. 

5.  The  Vendor  being  feifed  in  Fee,  &c.  in  Truft  to  the  Ufe  of  another,  and  his  Heirs,  and 
being  about  to  fell  the  Lands,  the  Vendee  was  told,  that  the  other  had  no  Title,  and  therefore 
he  was  bid  to  take  Care  how  he  bought  the  Land,  for  the  Vendor  had  nothing  in  it  but  only  in 
Truft  for  another ;  adjudged  in  Chancery,  that  this  was  not  a  fufficient  Notice  of  the  Truft,  for 
flying  Reports  are  ufually   falfe.     GoUfii^-j.  Wildgooje  verfus  Wayland. 

6.  The  Husband  dsviled  his  Lands  to  his  Wife  for  Life,  then'™  bis  eldeft  Son  and  bis  Heirs* 
paying  to  his  youngeft  Son  40  /.  and  failing  bis  /aid  eldeft  Son,  then  to  come  to  the  youngeft 
Son  and  his  Heirs  ;  the  Money  was  not  paid  by  the  eldeft  Son  as  direfted  by  the  Will,  and  the 
Queftion  was,  Whether  his  Eftate  was  forfeited  by  Non-payment  of  the  Money,  -without  No- 
tice of  his  Father  s  Will ;  it  was  infifted  for  him,  that  it  was  not  forfeited,  becaufe  it  fhall  be 
prefumed,  that  being  the  eldeft  Son  he  entered  as  Heir,  which  is  a  better  Title  than  he  had  by 
the  Will ;  'tis  true,  if  the  Devife  had  been  to  a  Stranger,  in  fuch  Cafe,  as  be  takes  Notice  what 
Eftate  he  hath  by  the  Will,  fo  he  is  bound  to  take  Notice  upon  what  Condition  'tis  given  ;  but 
the  Heir  at  Law  is  bound  fo  to  do  ;  for  which  Reafon  it  was  adjudged,  that  Notice  muft  be  gi- 
ven to  him  of  a  Condition  annexed  to  his  Eftate.  1  Lutvi.  809.  ivbaley  verfus  Read.  4  Rep.  82. 
Sir  Andrew  Corbet's  Cafe.  S.  P.    2  Leon.  60.  S.  C. 

7.  Debt  againft  an  Adminiftrator,  who  lived  in  the  County  of  6".  but  the  Action  was  laid  in  an- 
other County  ;  and  before  he  had  Notice  of  this  Action  he  paid  feveral  Debts  which  the  Inteftate 
owed  upon  Specialties,  and  had  not  AiTets  left  to  pay  the  Debt  for  which  this  Aftion  was  brought, 
to  which  he  now  appeared,  and  pleaded  all  this  Matter,  and  concluded,  that  he  had  nothing  in 
his  Hands,  &c.  adjudged,  that  the  Plea  was  good.  Trin.  32  Eliz,.  1  Leon.  312.  Corbet?  %  Cafe. 
Keilio.  51.  5.  P.     Plow.  Com.  279.  5.  P.     Vaugh.  94.  S.  P.  ' 

8.  There  is  a  Difference  where  a  Devifee,  who  is  to  perform  a  Condition,  is  a  Stranger,  and 
where  he  is  Heir  at  Law,  for  in  the  laft  Cafe  he  muft  have  Notice,  becaufe  he  having  a  good 
Title  by  Defcent,    need  not  take  Notice  of  any   Will  ;  and  fo  is  8  Rep.  89.  Frances's  Cafe. 

9.  T.  S.  gave  the  Plaintiff  Leave  to  lay  his  Hay  on  his  Land  till  he  could  conveniently  fell  it;  pa|m.  jx; 
and  afterwards  he  made  a  Leafe  of  the  Lands  on  which  the  Hay  flood,   to  the  Defendant,  who  a  Roll, 
put  in  his  Cattle,  and  they  eat  up  the  Hay  ;  adjudged,  that  the  Defendant  ought  to  have  given  Rep.  148, 
Notice  to  the  Plaintiff  of  this  Leafe  made  to  him,  and  to  require  him  to  remove  his  Hay.     Poph.  IJI*S,C« 
I  $1.  Webb  verfus  Paternojler. 

10.  The  Principal   and  two  Sureties  entered  into  a   Recognifance  to  the  Plaintiff,  conditioned,  Yelv.  55; 
that  if  he  fued   the  Principal  before  fuch  a  Day,  that  then    he  fhould  within  eight  Days  after  s-  c* 
Warning  appear,  and  if  he  was  condemned,   would  pay  the  Debt,   or   render  his  Body  to  Prifon; 

all  which  was  let  forth  in  the  Declaration  againft  one  of  the  Sureties ;  to  which  he  demurred, 
and  had  Judgment,  becaufe  the  Plaintiff  had  not  fet  forth,  that  he  gave  the  Defendant  Warning 
of  the  Action  brought.     2  Cro.  45.  Hargrave  verfus  Rogers. 

n.  AJfumpfit,  &c.  for  that  the  Plaintiff  being  ready  to  go  to  Trial  in  an  Action  brought  a- 
gainft  the  Defendant,  he  promifed,  that  if  the  Plaintiff  would  deGft  and  give  him  a  Note  of  his 
Charges,  that  he  would  pay  the  Money  to  the  Plaintiff  at  his  firft  Coming  into  Somerfetjkirc, 
and  alledged  Performance  on  his  Part,  and  that  on  fuch  a  Day  he  came  into  Somerfetjbire  ;  after  a 
Verdict  for  the  Plaintiff,  the  Judgment  was  arrefted,  becaufe  he  had  not  alledged,  that  he  gave 
the  Defendant  Notice  of  his  firft  Coming  into  Sowerfetjhire.     Hob.  68.  Richards  verfus  Carbonell. 

12.  The  Teftator  had  a  Wife  and  three  Sons,  and  he  devifed  his  Lands  to  his  Wife  for  Life,  and 
after  her  Deceafe  to  his  eldeft  Son  and  his  Heirs;  and  if  he  die  without  Iffue  of  hisBody,  then 
to  the  fecond  Son  and  his  Heirs;  and  if  both  of  them  die  before  they  have  Iffue  ofTneir  Bodies, 
then  to  the  youngeft  Son,  and  his  Heirs ;  and  if  the  eldeft  Son  fhall  enjoy  the  Lands,  then  he 
fhall  pay  to  each  of  the  younger  Sons,  20  /.  and  if  he  refufe,  the  the  Lands  fhall  remain  to  then 
fecond  Son  for  ever,  paying  to  the  eldeft  and  youngeft  Son  fuch  a  Sum  ;  and  if  the  fecond  Son 
enjoy  the  Lands,  then  he  likewife  to  pay  to  the  youngeft  Son  20  /.  the  Teftator  died,  i=nd  theti 
his  eldeft  Son  died  without  IfTue,  and  afterwards  the  Wife  died;  then  the  youngeft  Son  made  his 
Will,  and  his  Wife  Executrix,  and  died,  and  the  fecond  Son  entered  and  was  feifed  in  Tail,  but 
did  not  pay  the  Money  to  the  Executrix  :  Now,  if  this  was  a  Conditional  Eftate  to  the  fecond 
Son,  as  it  certainly  was  to  the  eldeft,  then  he  ought  to  have  given  Notice  to  the  Executrix,  when 
he  intended  to  make  his  Entry,  that  fhe  might  be  there  ready  to  demand  the  Money  ;  becaufe 
there  can  be  no  Refufal  to  pay,  without  a  Demand,  and  the  Executrix  could  not  tell  when  to 
demand  it,  till  fhe  had  Notice  of  the  Entry.     P<pb.  12.  Ward  verfus  Browning. 

13.  The  Defendant  bought  a  Quantity  of  Corn  of  the  Plaintiff,  and  promifed  to  pay  for  it  as 
much  as  the  Plaintiff  fhould  receive  for  the  like  Quantity  of  another ;  in  an  AJfumpfit  brought 
againft  the  Defendant,  the  Declaration  fet  forth,  that  after  the  Agreement  the  Plaintiff  fold  the 
like  Quantity,  &c.  to  T.  S.  for  which  he  had  18  /.  but  did  not  fhew,  that  he  gave  Notice  to 
the  Defendant,  that  "T.  S-  had  paid  fo  much  for  it ;  and  for  that  Reafon  the  Judgment  was  re- 
verfed  ;  but  if  the  Agreement  had  been,  that  the  Defendant  fhould  pay  fo  much  as  T.  S.  had 
paid,  in  fuch  Cafe  the  Plaintiff  is  not  bound  to  give  Notice,  quia  conftat  de  perfona  ;  but  where 
the  P  erf  on  is  incertain,  there  the  Plaintiff  to  entitle  himfelf  to  the  Action,  mull  give  Notice,  a 
Cro.  456.  Hemesfley's  Cafe.  1  Roll.  Rep.  285.  5.  C.  Paul  verfus  Hemmings,  S.  P.  Hsb  51.  Holmes 
verfus  Twift.    Cro.  Car.  571.  5.  P. 
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14.  The  Father  having;  bound  his  Son  Apprentice  for  eight  Years,  entered  into  a  Bond  to  the 
Mafter,  by  which  he  bound  himfelf  and  his  Executors  to  make  Satisfaction  for  all  fuch  Goods  of 
the  Mafter  as  fhould  be  wafted  by  the  Apprentice  during  that  Term,  within  three  Months  after 
due  Proof  thereof,  either  by  the  Confeffion  of  the  Apprentice,  or  otherwife,  and  Notice  thereof 
given  to  the  Father  or  his  Executor;  the  Father  died,  and  the  Mafter  brought  an  Aftion  of  Debt 
againft  his  Executor,  who  pleaded,  that  the  Plaintiff  had  not  proved,  that  the  Apprentice  had 
wafted,  &c.  the  Plaintiff"  replied,  that  the  Apprentice  had  wafted,  &c.  to  the  Value  of  400  /. 
and  that  by  a  Writing  under  his  Hand  he  hud  confejfed  it  •  and  that  on  fuch  a  Day  and  Place  the 
Plaintiff  gave  Notice  to  the  Defendant,  that  the  Apprentice  had  wafted,  &c.  and  upon  Demurrer 
to  this  Replication,  it  was  objected,  that  the  Proof  againft  the  Apprentice  ought  to  be  upon  a 
'Trial  at  Law,  but  adjudged,  that  it  might  be  by  Circumftances  in  Writing,  according  to  the 
Intention  of  the  Parties,  which  Judgment  was  affirmed  in  a  Writ  of  Error  in  the  Exchequer- 
Chamber;  but  then  it  was  objected  againft  the  Replication,  that  the  Plaintiff  alledged,  that  on 
fuch  a  Day  and  Place  he  gave  Notice  to  the  Defendant,  (who  was  an  Executor)  that  the  Ap- 
rentice  had  wafted  his  Goods,  but  did  not  fay,  that  he  gave  Notice  after  the  Death  of  the 
Teftator;  for  if  it  was  given  in  his  Life-Time,  it  was  to  no  Purpofe;  and  for  this  Reafon  the 
Judgment  was  reverfed.    Mich.  10  Jac.  2  Cro.  381.  Gold  verfus  Death.     Poflea  Proof.  (A)  3.  S.  C. 

1 5.  The  Mother  and  Son  levied  a  Fine,  and  declared  the  Ufes  to  the  Mother  and  her  Heirs,  if  the 
Son  did  not  pay  her  10  /.  on  the  firft  Day  of  September  enjuing,  and  if  he  did,  then  to  the  Ufe  of  the 
Son  and  his  Heirs  ,■  he  died  Lefore  the  Day  of  Payment  •  his  Sifters  and  Heirs  having  no  Notice  of  this 
Deed  to  lead  the  Ufes  of  the  Fine,  did  not  pay  the  Money  on  the  firft  of  September  ;  it  was  faid,  they 
were  bound  to  take  Notice  of  it,  becaufe  they  are  Co-Heirs,  and  are  privy  to  the  Condition  which 
defcends  on  them ;  and  fo  it  was  refolved  in  Frances's  Cafe,  8  Rep.  where  the  Heir  was  bound  to 
take  Notice  of  the  Prov'ifoin  a  Feoffment,  without  any  Notice  given  ;  and  this  Difference  was  taken, 
that  where  Notice  is  required  to  be  given  by  the  Original  Deed  or  Agreement,  there  'tis  hereditary, 
and  defcends  to  the  Heir,  and  he  is  bound  to  take  Notice  at  his  Peril;  but  if 'tis  collateral  to  the 
Father,  it  fhall  not  bind  his  Heir  without  exprefs  Notice.     Winch.   108.  Cowper  verfus  Edgar. 

16.  Debt  on  a  Bond,  conditioned  to  pay  300  /.  within  three  Months  after  his  Daughter  fhould 
be  of  the  Age  of  eighteen  Years,  or  within  eighteen  Days  after  her  Marriage,  and  after  Notice 
given,  which  of  them  fhould  firft  happen  ;  adjudged,  that  this  Notice  fhall  relate  to  both  Days, 
becaufe  'tis  incertain,  which  of  them  fhall  firft  happen.     Latch.  158.  Read  verfus  Bullington. 

1  j.  In  Trover,  &c.  the  Defendant  juftified  by  Virtue  of  a  Warrant  from  the  Commiffioners 
to  take  the  Cattle  by  Way  of  Diftrefs,  for  not  paying  a  Tax  fet  by  them  on  the  Plaintiff  to- 
wards Repair  of  the  S.-a-Walls  ;  and  upon  Demurrer  the  Plea  was  held  ill,  becaufe  the  Defen- 
dant did  not  fet  forth,  that  Notice  was  given  to  the  Plaintiff,  that  the  Tax  was  fet  on  him,  which 
ought  to  have  been  done,  and  the  Tax  demanded,  before  any  Diftrefs  could  be  taken.  Style  13. 
Whittle  verfus  Fawcett. 

Allen  14.  1 8.  Affumpfit,  &c.  to  pay  2  .r.  a-picce  for  every  Piece  of  Cloth  the  "Plaintiff 'fiould  buy  for  the 
Defendant ;  and  the  Plaintiff  fet  forth,  that  he  had  bought  fo  many  Pieces,  for  which  he 
was  to  have  fo  much  Money,  but  that  the  Defendant  licet  fapius  reqttifitus,  had  not  paid  it;  the 
Plaintiff  had  a  Verdict: ;  but  it  was  moved  in  Arreft  of  Judgment,  that  he  had  not  alledged,  he 
gave  Notice  to  the  Defendant  how  many  Cloths  he  had  bought  for  him  ;  now,  tho*  they  were 
actually  bought  for  his  Ufe,  and  tho'  the  Requeft  to  pay  the  Money  implies,  that  he  had  No- 
tice how  many  were  bought,  yet  the  Court  inclined,  that  Perfonal  Notice  ought  to  be  given. 
Style  53.  Tanner  verfus  Lawrence. 

Allen  24.  19.  Debt  upon  Bond,  conditioned,  that  the  Obligor  fhould  make  an  Eflate  of  Inheritance  to 
the  Obligee,  at  fuch  a  Day  and  Place  ;  the  Defendant  pleaded,  that  he  was  ready  at  the  Day 
and  Place,  &c.  to  make  an  Eflate  of  Inheritance,  &c.  and  upon  Demurrer  the  Plea  was  held  ill, 
becaufe  he  had  not  fet  forth,  that  he  gave  the  Plaintiff  Notice,  what  Eflate  he  would  make.  Style 
61 .  Brook  verfus   Brook. 

20.  AJfumpfit,  &c.  to  pay  16  L  for  a  Booth  in  Sturbridge-Fair,  and  to  pay  the  Plaintiff  for  all 
fuch  Wine  and  Hops  as  fhould  be  fold  in  the  Booth  during  the  Fair,  and  did  not  fet  forth,  that 
he  gave  Notice  to  the  Defendant,  how  much  Wine  and  Hops  he  laid  into  the  Both  during  the 
Fair  ;  for  which  Reafon  the  Judgment  for  the  Plaintiff  was  reverfed.     Style  ijz.  Harris  v.  Gibbons. 

21.  The  Defendant  being  a  Coachman,  broke  a  Pipe  of  Wine  in  the  Street,  by  his  carelefs 
driving  the  Coach,  and  promifed  the  Plaintiff,  that  in  Confideration  he  would  forbear  to  fue 
him,  that  he  would  pay  as  much  as  he  was  damnified,  and  the  Plaintiff  did  not  in  his  Declaration 
iet  forth,  how  much  the  Wine  was  worth  that  was  fpilt ;  but  adjudged,  that  the  Defendant  is 
bound  to  take  Notice  of  the  Damage.     Style  45%.  Folk  verfus  Prefdale. 

22.  AJfumpfit,  &c.  in  an  Inferior  Court,  in  which  the  Plaintiff  declared,  that  the  Defendant, 
in  Confideration  of  fo  much  Money  received,  did  promife,  that  he  would  pay  to  the  Plaintiff  fo 
much  when  he  returned  into  England  from  Hamborough  beyond  Sea,  and  alledgeth,  that  fuch  a 
Day  he  went  over  Sea  to  Hamborough,  and  returned  fuch  a  Day  to  the  Parifh  of  St.  Clements 
Danes  in  London,  and  that  he  required  him  to  pay  the  Money,  but  he  had  not  done  it :  Upon 
Non  Afjumpfit  pleaded,  the  Plaintiff  had  Judgment  ;  and  upon  a  Writ  of  Error  brought,  the 
Error  afligned  was,  that  the  Plaintiff  did  not  fet  forth,  that  he  gave  Notice  to  the  Defendant  of 
his  Requeft  ;  for  he  ought  to  have  alledged  exprefs  Notice,  and  not  habens  notitiam  inde,  for 
that  is  too  general,  he  fhould  have  fet  forth  both  the  Time  and  Place  where  Notice  was  gi- 
ven ;  and  for  this  Reafon  the  Judgment  was  reverfed.     Hill-  i}Car.     1  Cro.  412. 

*  23.  De« 
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23.  Devife  to  his  Wife  for  Life,  Remainder  to  the  Daughter  in  Tail,  upon  Condition  to  pay 
fo  much  Money ;  adjudged,  that  if  fhe  failed  in  Payment,  it  was  no  Forfeiture,  unlefs  fhe  had 
Notice  ;  but  in  this  Cafe  it  doth  not  appear  by  the  Report,  whether  the  Daughter  was  Heir 
at  Law  j  for  if  fhe  was,  then  fhe  muft.  have  Notice.  Palm.  164.  Sanders  verfus  Carwett,  See 
8  Rep.  89. 

24.  The  Defendant  promifed  to  pay  to  the  Plaintiff  for  a  Horfe  which  he  bought  oft.  S.  as  much 
Money  as  he  (the  Plaintiff)  paid  T.  S.for  the  Horfe  ;  ahd  in  an  Adion  brough/upon  this  Promife 
the  Plaintiff  averred,  that  he  had  paid  7.  S.  7  /.  for  this  Horfe,  which  he  required  the  Defendant 
to  pay,  but  he  refufed  ;  after  a  Verdict  for  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  that 
the  Plaintiff  ought  to  have  given  Notice  to  the  Defendant  (before  the  Aftion  brought;"  how  much 
he  had  paid  T.  S.  for  the  Horfe :  Sed  per  Curiam,  the  Defendant  ought  firft  to  have  demanded  of 
the  Plaintiff  how  much  he  had  given  for  the  Horfe;  and  without  fuch  Demand  he  is  not  obliged 
to  give  him  Notice  how  much  it  Coft.     W.  Jones  207.  Jacob  verfus  Cook. 

25.  In  Covenant,  the  Cafe  was,  Some  Lands  were  to  be  purchafed  for  400  /.  but  if  it  did  not 
amount  to  fo  much,  then  the  Parties  covenanted  with  each  other  by  the  Articles,  to  repay,  ac- 
cording to  the  Abatement,  in  Proportion,  (viz..)  The  Defendant's  Teftator  covenanted  for  him- 
felf  and  his  Executors,  &c.  to  repay  to  the  Plaintiff  his  Proportion,  fo  as  the  Plaintiff  gave  him 
Notice  in  Writing  of  the  Sale  of  the  faid  Lands,  but  did  not  fay  Notice  in  Writing  to  his  Execu- 
tors or  Adminifirators ;  but  in  the  Declaration  the  Plaintiff  averred,  that  he  gave  Notice  to  the 
Defendant  (who  was  Executor)  fecundum  formam  &  effetlum  articulorum,  &c.  and  upon  a  De- 
murrer to  this  Declaration  it  was  objected,  that  here  was  a  Variance  between  the  Covenant  and 
the  Declaration,  for  the  one  was  to  give  Notice  to  the  Teftator ;  and  the  Declaration  was,  that 
he  had  given  Notice  to  the  Executor:  Sed  per  Curiam,  this  Variance  is  not  material,  becaufe  the 
Covenant  runs  in  Interefr.  and  Charge  ;  therefore,  as  the  Executor  is  bound  to  pay,  fo  'tis  reafon- 
able  he  fhould  have  Notice;  and  becaufe 'tis  exprefly  required  in  the  Covenant,  that  it  fhould  be 
in  Writing,  it  ought  to  have  been  fo  pleaded,  for  Notice  fecundum  formam  &  eft-Hum  articulo- 
rum will  not  be  fufficient  to  help  the  Want  of  Subftance,  and  fo  Judgment  was  given  for  the 
Defendant.      2  Mod.  268.  Harwood  verfus  Hilliard. 

26.  Debt  on  a  Bond,  &c.  conditioned  to  perform  Articles,  by  which  it  was  agreed,  that  the 
Plaintiff  fhould  aflign  his  Term  in  an  Inn,  &c.  to  the  Defendant,  and  afterwards  fhould  ferve 
the  faid  Inn  with  Strong  Beer  and  Ale  during  the  Term,  &c.  The  Defendant  pleads  Performance 
of  all  the  Articles  on  his  Part;  the  Plaintiff  replied,  and  averred,  he  was  ready  to  ferve  the  Inn 
with  Strong  Beer  and  Ale,  and  affigned  the  Breach,  that  the  Defendant  had  bought  feveral  Hogf- 
heads  of  other  Brewers;  and  upon  Demurrer  to  this  Replication,  it  was  objected,  that  the  Plain- 
tiff ought  to  fhew  that  he  had  brought  Beer  and  Ale  to  the  Inn,  and  that  the  Defendant  had  re- 
filled it;  but  it  was  anfwered,  that  it  was  impofTible  that  the  Plaintiff  fhould  know  how  much  to 
bring,  unlefs  the  Defendant  had  given  Notice  to  him  how  much  was  needed  ;  'tis  like  the  Cafe 
where  the  Leftor  covenants  with  his  Leffee  to  find  Timber  for  Repairs,  the  Leftee  muft  give  No- 
tice what  Quantity  is  neceffary,  otherwife  the  LefTor  is  not  bound  to  deliver  any  ;  but  here  was  no 
Judgment  in  the  principal  Cafe.     1  Lutw.  Rep.  274.  Ange  verfus  Patterfon. 

27.  Leafe  for  Years,  rendring  yearly  two  fat  Turkeys,  or  ten  Shillings  for  them;  and  in  an  Ac- 
tion of  Debt,  the  Plaintiff  declared  for  4/.  10  s.  for  Turkeys,  after  fie  had  made  her  Choice  to  have 
the  Money  in  Difcharge  of  the  7'urkeys,  and  Notice  thereof  had  by  the  Defendant ;  and  upon  De- 
murrer it  was  objected  to  this  Declaration,  that  it  was  ill,  becaufe  the  Plaintiff  did  not  aver,  that 
on  fuch  a  Day,  &c.  fhe  made  Choice  to  have  the  Money  inftead  of  the  Turkeys,  and  that  fie 
gave  Notice  thereof  to  the  Defendant,  for  it  was  not  iffuable  to  fay,  that  after  fie  made  Choicey 
cjre.  and  Notice  thereof  hid  by  the  Defendant,  that  being  only  an  Allegation  and  no  exprefs  Aver- 
ment; but  adjudged,  that  the  Defendant  ought  to  tender  either  the  Money  or  the  Turkeys,  and 
he  had  done  neither;  and  that  the  Plaintiff  by  bringing  this  Action  had  determined  his  Choice 
to  have  the  Money,  and  not  the  Turkeys.  1  Lutw.  Rep.  6^1.  Letten  verfus  Winne.  See  Antea  E- 
lection.  (C)  contra. 

(  B) 

miiztt  'tte  not  requtfite,  ant>  toijete  an  €xtcuto}  i&  not  botmD  to  tafce 
Notice  of  ^cbts  0?  gjuDgmentgs  againft  ijte  Cetfatoj.    See  %y-Lazv.  (A) 

'Bankrupt.  (D) 

i.  "T"T"7Here  an  Executor  payeth  a  Debt  on  a  fimple  Contract ,  'tis  good  in  Difcharge  of  another 
V V  Action  of  the  fame  Nature,  if  he  had  not  any  Notice  of  Debts  of  an  higher  Nature  at 
that  Time.     Keilw.  51.  Plow.  Com.  275).  S-  P.   Vaugh.94.  S.  P. 

2.  Where  one  is  bound  to  another  to  make  fuch  an  Afturance  as  7  S.  fliall  advife,  in  fuch 
Cafe  the  Obligor  is  bound  to  make  the  Afturance  without  Notice,  that  7  S.  had  advifed  it ;  but 
if  he  had  been  bound  to  make  fuch  Afturance  as  the  Counfel  of  the  Obligee  fhall  advife,  there 
Notice  ought  to  be  given  that  W.N.  the  Counfel  of  the  Obligee  had  advifed.  Leon.  105.  At- 
kinfon  verfus  Rolfe. 

5.  The  Law  is,  that  an  Executor  is  not  bound  to  take  Notice  of  a  Judgment  againfl  his  Tefla* 
tor,  becaufe  he  is  not  privy  to  his  Acts;  and  tho'  a  judgment  is  Matter  of  Record,  yet  that  d^th 
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not  alter  the  Cafe,  for  an  Executor  is  no  more  bound  to  take  Notice  of  a  Record,  thin  the  Court 
it  fe!f  in  which  'tis  recorded,  who  are  not  bound  to  take  Notice  of  their  own  Records  after  the 
firft  Term  ;  and  by  the  fame  Reafon  an  Executor  is  not  bound  to  take  Notice  of  a  Judgment,  &c. 
but  muft  have  Notice  given;    as  for  Inftance,  a  Man  owed  Money  on  a  Bond,  and  alfo  upon   a 
Recognifance,  and  the  Bond-Creditor  got  Judgment,  but  before  Execution  the  Defendant  died* 
having  made  his  Wife  Executrix;  then  his  Goods  were  taken  in  Execution  upon  the  Recognifancey 
and  thereupon  the  Bond  Creditor  brought  a  Scire  facias  againft  the  Executrix,  to  fhew  Caule  why- 
he  fliould  not  have  Execution  on  his  Judgment,  to  which  fhe  pleaded  the  Execution  on  the  Re- 
cognifance  ;   and  adjudged  a  good  Plea,  becaufe  fhe  being  chargeable  with  the  juft  Debts  of  her 
Husband,  and  Execution  being  taken  out  upon  the  Recognifance,  fhe  could  not  prevent  its  be- 
ing executed,  efpecially  fince  fhe  had  Notice  of  the  Judgment  on  the  Bond.     2  And.  157. 
Yelv.29.       4.  But  about  three  Years  afterwards,  in  a  parallel  Cafe,  the  Adminiftratrix  had  Notice  of  the 
s-  c-         Judgment  on  the  Bond  againft  her  Inteftate,    for  fhe   brought  a  Writ  of  Error  to  reverfe  it ; 
*  A"s'r  and  whilft  the  fame  was  depending  his  Goods  were  taken  in  Execution  upon  the  Recognifance ; 
Brownl!  and  afterwards  the   Judgment  being  affirmed  on  the  Writ  of  Error,  the  Plaintiff  brought  a  Scire, 
'facias  againft  the  Adminiftratrix,  &c.  who  pleaded  the  Execution  upon  the  Recognifance,  and  that 
fhe  had  not  alia  Bona,  &c.  and  this  was  adjudged  a  good  Plea,  tho'  the  Plaintiff  did  not  fet  forth, 
that  the  Defendant  had  Notice  of  the  Judgment  on  the  Bond  ;  for  when  Ike  paid  the  Debt  due  on 
the  Recognifance,  fhe  could  not  plead  the  Judgment  on  the  Bond,  becaufe,  whilft  the  Error  was 
depending,  fhe  could  not  tell  whether  it  would  be  affirmed,  or  not.     Cro.  Eliz.  734,  822.  Bere- 
block  verfus  Read. 

5.  So  where  the  Thing  to  be  done  is  between  the  Parties  themfelves,  without  the  Interven- 
tion of  a  third  Ferfon,  there  Notice  is  to  be  given  of  the  Time  and  other  Circumftances  of  the 
Acl: ;  but  where  the  Thing  is  to  be  done  by  a  Stranger,  there  both  Parties  are  to  take  Notice  of  it 
at  their  Peril.     1  Buljl.  44.  Goble  verfus  Mojfe. 

6.  AJfumpfit,  &c.  the  Cafe  was,  H.  D.  promifed  T.  S.  that  if  he  would  borrow  100/.  of 
L.  W.  in  fuch  Cafe  he  the  faicj  H.D.  would  repay  it  at  the  Day,  and  upon  the  Condition  agreed 
on  between  the  Lender  and  Borrower ;  T.  S.  borrowed  the  Money  and  agreed  to  pay  it  on  a  certain 
Day,  but  died  before  that  Day  came;  afterwards,  the  Money  being  not  paid,  the  Lender  brought 
an  Action  againft  the  Executor  of  T.  S.  who  borrowed  the  Money  and  recovered,  and  then  the 
faid  Executor  brought  another  Action  againft  H.  D.  upon  his  Promife  made  to  his  Teftator,  and 
had  Judgment;  it  was  objected  in  Error,  the  Plaintiff  had  not  alledged,  that  he  gave  the  De- 
fendant Notice  of  the  Condition  agreed  on  between  the  Borrower  and  Lender,  and  without  fuch 
Notice  the  Defendant  was  not  bound  by  his  Promife  ;  but  adjudged,  that  where  a  Penalty  is  to  be 
recovered,  there  Notice  is  requifite  ;  but  'tis  not  fo  where  Damages  are  to  be  recovered,  for  in 
fuch  Cafe  the  Party  hath  fufficient  Notice  by  the  Action  brought.  1  Buljl.  12.  Beverly  verfus 
Leighton. 

7.  Error  of  a  Judgment  in  Affumpfit,  where  the  Defendant  promifed,  that  in  Confideration  of 
feveral  Sums  paid  to  him,  that  if  T.S.  when  he  returned  from  beyond  Sea,  Jhould  affirm,  that  he 
received  20  I.  of  the  Plaintiff,  then  the  Defendant  would  pay  him  20 1,  the  Error  affigned  was, 
that  the  Plaintiff  had  not  fhewed  before  whom  Ti  S.  affirmed  it,  or  that  he  gave  the  Defendant 
Notice  of  the  Affirmation;  adjudged,  that  he  is  to  take  Notice  at  his  Peril,  becaufe  the  Affirma- 
tion was  to  be  made  by  a  Stranger,  and  the  Conufance  thereof  lieth  as  well  in  the  Knowledge 
of  the  Defendant  as  the  Plaintiff.  2  Cro. 492.  Powle  verfus  Haggett.  2  Bu!(l.  143.  Child  verfus 
Harden.  S.  P.    Pojlea  12.  S.C. 

8.  Leafe  for  Years,  (7c.  upon  Condition,  that  if  the  LefTee  or  his  Afligns  did  not  repair  the 
Houfe  within  fix  Months  after  Notice,  that  the  Leafe  Jhould  be  void  ;  the  LefTee  affigned  it  for 
ten  Years,  and  Notice  was  given  to  the  Affignee,  that  the  Houfe  wanted  repairing,  &c.  adjudg- 
ed, that  this  was  no  good  Notice,  becaufe  it  was  giyeo  to  a  wrong  Perfon,  it  ought  to  be  given 
to  the  LefTee  himfelf,  for  he  it  was  who  was  bound  to  repair  it  under  a  Forfeiture,  upon  Notice, 
&c.  2  Cro.  o.  Swetman  verfus  Cujh.  See  Repairs.  (B)  2.  Owen  1 14.  5.  C.  reported  by  the  Name 
of  Streetman  verfus  Everjly.     Repairs.  (A)  9.  S.  C. 

9.  Cafe  againft  the  Defendant  as  Executor,  upon  a  Promife  made  by  his  Teftator  for  a  Mar- 
riage-Portion; and  the  Plaintiff  did  not  fet  forth,  that  Notice  was  given  to  the  Defendant  of  the 
Marriage;  adjudged,  that  where  a  collateral  'thing  is  to  be  done  at  or  after  Marriage,  there  No- 
tice ought  to  be  given  of  it ;  but  where  Money  is  to  be  paid,  in  fuch  Cafe  'tis-  a  Debt  due  to  the 
Party,  and  may  be  recovered  without  any  Notice  given  of  the  Marriage.  2  Buljl,  254.  Selby  ver- 
fus Wilkinfon. 

10.  Leffee  for  ninety  Years  made  an  Affignment  for  ten  Years,  and  the  Ailignee  covenanted  to 
repair,  then  the  LelTee  devifed  the  Refidue  of  the  Term,  and  died,  and  the  Devifee  brought  an 
Action  of  Covenant  againft  the  Affignee  for  not  Repairing ;  adjudged,  that  the  Action  did  lie, 
tho'  no  Notice  was  given  of  the  Devife  of  the  Refidue  of  the  Term,  becaufe  there  was  no  Pe- 
nalty annexed  in  not  Repairing;  and  it  differs  from  Mallory's  Cafe,  for  that  was  a  Condition  with 
a  Penalty.     Godbolt  i<5o;  Erijlaw  verfus  Brijiow. 

n.  Debt  upon  Bond  for  Performance  of  Covenants  brought  againft  the  LefTee,  who  pleaded 
Performance  generally  ;  the  Plaintiff  replied,  and  fet  forth  a  Bargain  and  Sale  of  the  Reverfum 
made  by  the  LelTor  to  W.  R.  and  "t.  IV.  and  that  there  was  a  Covenant  in  the  original  Leafe,  that 
the  LefTee,  at  Michaelmas,  &c.  or  after,  upon  Requeft,  fhould  deliver  PofTeffion  to  the  LefTor,  or 
bis  Ajpgns ;  and  then  fhewcth  for  Breach,  that  the  two  Bargainees,  the  next  Day  after  Michael- 
4  ma;, 
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vi(X5,  required  the  Defendant  to  deliver  Poffeffion,  which  he  refufed;  after  a  Verdict  for  the  Plain- 
tiff, it  was  objected,  that  the  Breach  was  not  well  affigned,  becaufe  the  Plaintiffs  did  not  (hew 
that  they  gave  Notice  to  the  Leffee  that  the  Reverfion  was  fold  to  them,  and  without  Notice  the 
Leffee  is  not  obliged ;  but  adjudged,  that  having  entered  into  a  Bond,  with  a  Condition  to  deli- 
ver Poffeffion  at  fuch  a  Time,  he  muft  take  Notice  of  it  at  his  Peril,  z  Cro.  475.  Higgens  verfus 
.Paine. 

ii.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that  there  being  a  Difference  between  him  and 
the  Defendant  concerning  how  much  Rent  he  ought  to  pay;  the  Defendant  promifed,  that  if 
IV.  R.  would  fay,  that  the  Rent  referved  was  fix  Pounds,  then  he  would  pay  double  that  Sum, 
and  that  the  faid  IV.  R.  did  affirm  the  Rent  to  be  fix  Pounds ;  upon  Non  Ajjumpjii  pleaded,  the 
Plaintiff  had  a  Verdift ;  and  upon  a  Motion  in  Arreft  of  Judgment,  it  was  objected,  ihat  the 
Declaration  was  ill,  becaufe  the  Plaintiff  did  not  alledge  that  he  had  given  Notice  to  the  Defen- 
dant what  the  faid  W.  R.  did  affirm  ;  but  adjudged  good,  tho'  no  Notice  was  alledged;  becaufe 
the  Defendant  having  undertaken  to  do  a  Thing,  in  fuch  Cafe  he  undertakes  to  do  all  Circum- 
ftances  incident  to  the  doing  it,  and  that  without  Notice ;  but  if  he  had  been  ignorant  of  the 
Thing  to  be  done,  there  Notice  muft  be  given.  2  Buffi.  143.  Child  verfus  Harding.  Antea 
7.  S.  C. 

13.  Error  of  a  Judgment  in  Covenant,  in  which  the  Cafe  was,  There  was  an  Agreement  be- 
tween the  Plaintiff  and  Defendant  for  a  j-urchafe  of  Lands  at  11/.  per  Acre,  and  fo  much  the 
Plaintiff  paid  for  the  fame,  and  the  Defendant  covenanted,  that  there  were  fo  many  Acres,  &c. 
and  it  was  agreed  between  them,  that  the  Lands  fhould  be  meafured  before  the  lafl  Day  of  Ja- 
nuary, by  two  Meafurers  appointed  by  each  of  them  ;  and  if  there  were  not  fo  many  Acres  for 
which  the  Plaintiff"  had  paid,  then  the  Defendant  covenanted  to  repay  the  Plaintiff  before  May 
1 1  /.  per  Acre  for  every  Acre  it  fhould  fall  fhort  of  the  Number  for  which  the  Plaintiff  had  paid, 
cjfe.  and  that  the  Plaintiff  had  appointed  one  to  menfuie  on  his  Part  on  fuch  a  Day,  before  the 
laft  Day  of  January,  of  which  he  gave  Notice  to  the  Defendant,  but  no  Body  came  on  his  Part, 
whereupon  the  Lands  were  meafured  by  the  other,  nnd  fo  many  Acres  were  found  to  be  fhort, 
&c.  of  which  he  gave  Notice  to  the  Defendant  en  fuch  a  Day  in  May  following ;  and  for  Non- 
payment of  the  Money  this  Action  was  brought,  and  a  Verdift  and  Judgment  for  the  Plaintiff; 
and  now,  upon  Error  brought,  the  Error  affigned  was,  that  the  Covenant  was  to  repay  the  Mo- 
ney, &c.  before  May,  and  the  Notice  is  alledged  to  be  given  in  May,  fo  the  Breach  is  not  well 
affigned  :  Sed  per  Curiam,  If  the  Meafurer  had  been  appointed  by  the  Covenant  it  felf,  there 
ought  not  to  be  any  Notice,  for  in  fuch  Cafe  the  Defendant  ought  to  take  Notice  at  his  Peril; 
and  here  the  fubfequent  Matter  amounts  to  as  much  as  if  the  Meafurer  had  been  appointed  by  the 
Covenant  itfelf ;  for  it  appears  that  the  Plaintiff  gave  the  Defendant  Notice  both  of  the  Perfon 
and  Time,  by  whom  and  when  the  Lands  fhould  be  meafured;  and  it  was  his  own  Fault  that  he 
did  not  fend  a  Perfon  on  his  Part  to  meafure.     1  Roll.  Rep.  314.  Sit  Baptift  Hix  verfus  Coates. 

14.  Ajfumpjit,  &c.  the  Defendant,  in  Confederation  of  fuch  Thing  delivered  to  him,  promifed  Hutt-  8t 
to  pay  to  the  Plaintiff  on  the  Day  of  his  Marriage    5  /.   and  the  Plaintiff  alledged  that  he  was 
married  fuch  a  Day,  and  that  the  Defendant  licet  Jkpius  requijit'  had  not  paid  the  Money  ;  after  a 
Veidift  for  the  Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  that  the  Plaintiff  ought  to  have 
given  the  Defendant  Notice  of  his   Marriage  before  he  had  married,  for  that  refts  in  his  Privity, 

and  the  Defendant  is  not  bound  to  take  Notice  of  it ;  but  adjudged,  that  the  Defendant  at  his 
Peril  ought  to  take  Notice.     Cro.  Car.  23,  35.  Crane  verfus  Croinpton.     Requeft.  (C)  4.  S.  C. 

15.  Ajfumpfit,  &c.  to  pay  fo  much  Money  as  a  third  Perfon  (naming  him)  fhould  appoint,  and 
the  Plaintiff  fet  forth,  that  the  faid  Perfon  appointed  fo  much,  but  did  not  fhew  that  he  gave  the 
Defendant  Notice  thereof;  adjudged,  that  the  Defendant  is  bound  to  take  Notice  of  it  at  his  Pe- 
ril as  well  as  the  Plaintiff,  becaufe  this  third  Perfon  was  a  Stranger  to  both ;  but  the  Plaintirr  ha- 
ving fet  forth,  that  he  required  the  Sum  appointed,  and  that  implies  Notice.  Cro.  Car.  03.  Juxon 
verfus  T'hornhill. 

\6.  The  Condition  of  a  Bond  was,  that  if  the  Plaintiff  would  marry  the  Defendant's  Daugh-  Latch 
ter,  then  after  the  faid  Marriage  the  Defendant  would  pay  him  1000  /.  in  an  Aftion  of  Debt  J5-  •  • 
brought  on  this  Bond,  the  Plaintiff  averred,  that  he  married  the  Daughter,  but  did  not  fhew 
that  he  had  given  Notice  thereof  to  the  Defendant,  which  he  ought  to  do,  becaufe  the  Act  was 
to  be  done  by  himfelf,  and  not  by  a  third  Perfon  ;  but  adjudged,  that  he  having  fet  forth,  that 
he  married  the  Daughter  at  the  hifiance  of  the  Defendant,  that  implies  he  had  Notice  of  it.  Poph. 
165.  Hodges  verfus  Mere. 

17.  Award  for  the  Defendant  to  pay  8/.  to  the  Plaintiff,  or  3  /.  and  Cofts  of  Suit,  as  fhould 
appear  by  a  Note  under  his  Attorney's  Hand;  adjudged,  that  the  Defendant,  and  not  the  Plain- 
tiff, ought  to  require  the  Note  of  the  Attorney,  for  he  could  not  compel  him  to  give  fuch  Note, 
fo  that  this  Matter  did  not  lie  within  the  Knowledge  of  the  Plaintiff,  for  if  it  did,  ihen  he  is  to 
tender  the  Note,  and  io  give  Notice  of  it  to  the  Defendant.     March  1  56.  Deiuell  verfus  Mafon. 

18.  Ajfumpfit,  &c.  in  which  the  Plaintiff  declared,  that  the  Defendant  and  feveral  other  Co- 
pyholders of  the  Manor  of  L.  were  Complainants  in  Chancery  againft  IV.  R.  Lord  of  that  Manor, 
to  have  their  Fines  made  certain  by  a  Decree  of  that  Court ;  a»d  that,  in  Confideration  the  Plain- 
tiff, at  his  Cofts  and  Trouble,  fhould  procure  a  Decree,  that  the  Defendant  fhould  enjoy  his  Co- 
pyhold at  a  Fine  certain,  he  promifed  to  pay  the  Plaintiff  3  /.  afier  fuch  Decree  obtained,  upon 
Requeft ;  and  then  he  fet  forth,  that  he  had  obtained  fuch  a  Decree  at  his  Cofts ;  and  tho"  at  fuch 
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a  Day  he  required  the  Defendant  to  pay  3  /.  he  did  not  pay  it  5  upon  Non  AJfumpfit  pleaded,  the 
Plaintiff  had  a  Verdict;  and  it  was  moved  in  Arrelt  of  Judgment,  that  the  Declaration  was  ill, 
becaufe  the  Plaintiff  had  not  alledged  that  he  gave  Notice  to  the  Defendant,  that  he  had  obtained 
the  Decree;  and  adjudged,  that  he  need  not  give  fuch  Notice,  becaufe  the  Defendant  himfelf  was 
one  of  the  Complainants  in  the  Suit  upon  which  the  Decree  was  obtained,  and  a  Party  to  it.  Hill* 
5  Jac.  Telv.  in.  Ajb  verfus  Doughty. 

19.  The  Defendant  took  the  Plaintiff's  Son  to  be  his  Clerk,  and  covenanted  with  the  Father 
to  give  the  Son  fo  much  for  every  Quire  of  Paper  he  fhould  write,  and  for  Non-payment  of  the 
Money  the  Action  was  brought ;  and  adjudged  good,  without  alledging  Notice  given  to  the  De- 
fendant how  many  Quires  the  Son  wrote,  becaufe  it  was  to  be  done  by  a  third  Perfon;  in  which 
Cafe  the  Parties,  Plaintiff  and  Defendant  are  in  aqttali  gradu  as  to  the  taking  Notice.  Allen  9, 
Needier  verfus  Gueft. 

20.  In  Ajliwipfit)  &c.  the  Plaintiff  deelared,  that  W-  R-  aiTaulted  him,  &c,  and  that  the  De- 
fendant, in  Coniideration  the  Plaintiff  would  not  profecute  the  faid  IV-  R.  promifed  to  pay  him  as 
much  as  he  was  damnified  ;  then  he  fets  forth,  that  he  did  not  profecute  IV.  R.  nor  yet  doth,  and 
that  he  was  damnified  fo  much,  &c.  which,  tho'  at  fnch  a  Time  and  Place,  the  Defendant  was 
required  to  pay,  he  did  not ;  upon  Non  AJfumpfit  pleaded,  the  Plaintift  had  a  Verdid  3  it  was 
moved  in  Arreft  of  Judgment,  that  the  Plaintiff  fhould  have  given  the  Defendant  Notice  how- 
much  he  was  damnified;  but  adjudged  that  he  need  not,  becaufe  the  Defendant  had  taken  upon 
him  to  pay  the  Damage,  which  being  afcertained  by  the  Plaintiff,  and  required  to  be  paid,  the 
Defendant  muft  pay  it.     Allen  22.  Fyner  verfus  feffenes. 

Sid.  4.41.  21.  Debt  upon  Bond,  conditioned,  that  whereas  the  Plaintiff  was  bound  with  the  Defendant 
S.C.  (who  was  an  Excife-man)  that  he  fhould  give  a  true  Account  in  the  Exchequer,  &c.  that  the 
Defendant  fhould  fave  him  harmlefs,  &c.  He  pleaded  Non  damnificatus  ;  the  Plaintift  replied, 
that  a  Scire  facias  was  brought  againft  him  out  of  the  Exchequer  upon  the  faid  Bond,  and  that  he 
retained  an  Attorney,  &c.  and  upon  Demurrer  it  was  objected,  that  the  Plaintift'  ought  to  have 
given  Notice  of  the  Scire  facial ;  but  adjudged,  that  it  was  not  requifite.  1  Vent.  35,  78.  King 
verfus  Atkins. 

22.  The  Defendant  promifed  the  Plaintiff,  that  if  fhe  married  with  the  Confent  of  IV.R.  he 
would  fettle  fuch  a  Farm  on  her  for  her  Advancement  in  the  Marriage;  fhe  afterwards  married, 
and  for  not  fettling  the  Farm  the  Aftion  was  brought;  after  a  Verdict  for  the  Phintiff,  and 
1300  /.  Damages,  it  was  objected  in  Arreft  of  Judgment,  that  the  Plaintift"  had  no:  given  the  De- 
fendant Notice  of  the  Confent  of  IV-  R.  but  adjudged,  that  where  one  might  take  Notice  of  the 
Thing  as  well  as  the  other,  there  it  was  not  requifite.  2  Sid.  1 1  5.  Spratt  verfus  Agar.  1  Sid.  36. 
Brown  verfus  Stephens.   S.  P. 

23.  Trefpafs,  &c.  wherein  the  Plaintiff  fet  forth,  that  he  made  a  Leafe  for  one  Year  to  the  De- 
fendant of  Lands  in  N.  H.  and  B.  and  fo  from  Tear  to  Tear  as  long  as  both  Parties  fhould  agree, 
rendring  Rent,  which  being  in  Arrear  for  one  Year  and  an  half,  he  dijlrained  five  Quarters  of 
Barley,  &c.  and  that  the  Defendant  apttd  H.  did  refcue  the  fame;  upon  Not  guilty  pleaded,  the 
Plaintiff  had  Verdict  $  and  one  Objection  to  the  Declaration  in  Arreft  of  Judgment  was,  that  the 
Plaintiff  did  not  fet  forth  that  he  gave  Notice  to  the  Owner  of  the  Corn,  that  he  had  diff  rained  it 
for  Rent ;  but  adjudged,  that  Notice  in  this  Cafe  is  not  neceuVy,  becaufe  the  Afticn  was  not 
brought  upon  the  Leafe,  but  againft  the  Defendant  as  a  Wrong-doer,  and  the  Setting  forth  the 
Leafe  was  only  an  Inducement  to  the  Wrong.     1  Lutiu.  Rep.  21  3.   Belafije  verfus  Burbridge. 

24.  In  a  Special  Verdict  in  Eje&ment,  the  Cafe  was,  The  Father  being  feifed  in  Fee,  and  ha- 
ving Iffue  only  one  Daughter  named  Katharine,  fettled  his  Lands  upon  Truflees  and  their  Heirs, 

*  See  Fry  to  the  Ufe  of  himfelf  for  Life,    and  afterwards  to  Katharine  in  Tail,  provided  (he  *  married  with 

and  Por-    the  Confent  of  the  Truflees,  or  the  major  Part  of  them,  &c.  but  if  nor,  then  the  faid  Truflees 

tcr  i  Caje.  fhould  raife  a  Portion  out  of  the  faid  Lands  for  her  Maintenance,  Remainder  over  to  Latitia  (bis 

Sifter)  in  Tail,  &c.    The  Daughter  Katharine  being  then  but  two  Years  of  Age,  had  Notice  of 

this  Settlement  at  fourteen  Years  old,  but  not  by  the  Truflees,  and  at  the  Age  of  eighteen  Years 

(be  married,  &c.  without   the  Confent  of  the  Truflees,  or  the  major  Part  of  them:    The  chief 

Quetlion  was,  whether  her  Eflate-tail  was  determined,  &c.  and  it  was  infifled,  that  it  was,  tho' 

(he  had  no  Notice  of  this  Provifo  given  to  her  by  the  "truflees  themfelves,    becaufe  by  the  fame 

Means  that  fhe  takes  Notice  what  Eflate  fhe  hath  in  the  Lands,  fhe  may  likewife  take  Notice 

of  the  Limitation  in  this  Provifo:   That  in  all  Cafes  where  Conditions  are  annexed  to  Eflates  to 

pay  Money,  there  Notice  is  necefTary  ;    but  where  Eflates  are  limited  upon  Performance  of  collate- 

ral  AEls,  'tis  not  necefTary,  that  where  an  Eflate  is  created  by  the  Act  of  the  Party,  and  reflrain- 

ed  by  particular  Limitations,  without  any  Appointment  of  Notice ;    there  the  Law   will  not  add 

Notice  and  make  it  necefTary,  becaufe  the  Perfon  who  created  the  Eflate  might  have  given  it  upon 

what  Conditions  he  pleafed :  Sed  per  Curiam,  fince  it  cannot  be  intended  that  the  Father  would 

difir.herit  his  Daughter  and  only  Child,   without   having  any  Notice  of  this  Settlement,  tho'  he 

had  not  appointed  any  particular  Perfon  to  give  Notice;  fo  it  mull  neceufarily  be  prefumed,  that 

,   he  intended  flic  fhould  have  the  Eflate,  unlefs  upon  Notice  file  had  refufi  d  to  comply  with  the 

Conditions  impofed  on  her;  now,  the  Daughter  being  Heir  at  Law,  and  having  a  good  Title  as 

;   fuch,  if  any  Conveyance  be  made  to  defeat  fuch  Title,  by  the  Rules  of  Law  and  Reafon,  file  ought 

I  :to  have  Notice  of  it ;  'tis  true,  in  Fry  and  Porter's  Cafe,  Notice  was  not  held  necefTary  ;  but  the 

Reafon  was,  becaufe  the  Devife  was  to  a  Grandaughter,  who  was  not  Heir  at  Law,  (for  the  Earl 

of  Newport  had  three  Sons  then  living)  and  therefore  the  Parcies  who  were  concerned  ought  to  in-. 
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form  themfclves  upon  what  Conditions  they  were  to  have  the  £ftate;  for  thefe  Reafons  Judgment 
was  given,  that  the  Eftate-tail  was  not  determined,  without  Notice  had  been  actually  given  to 
Katharine  by  the  1  ru flees  themfelves.     3  Mod.  28.  Malloon  verfus  Fitzgerald. 

25;.  Debt  upon  Bond,  conditioned  to  pay  all  fuch  Charges  as  fhall  appear  to  be  due  to  the 
Plaintiff's  Attorney  in  profecuting  the  Defendant  at  his  (the  Plaintiff's)  Suit:  The  Defendant 
pleaded,  that  it  did  not  appear  what  was  due  to  the  Attorney ;  the  Plaintiff"  replied,  that  pi.  was 
due,  of  which  the  Defendant  bad  Notice,  but  did  not  pay  it;  the  Defendant  rejoined,  that  it  did 
not  appear  what  was  due,  and  traverfed  the  Notice;  and  upon  Demurrer  the  Plaintiff  had  Judg- 
ment, becaufe  the  Defendant  ought  to  take  Notice  at  his  Peril  what  was  due  to  the  Attorney,  he 
being  no  Party  to  the  Action;  'tis  true,  where  the  Matter  falls  properly  under  the  Knowledge  of 
the  llaintiff,  he  ought  in  fuch  Cafe  to  give  Notice  to  the  Defendant.  4  Mod.  230.  Pitman  verfus 
Biddlecomb. 

7.6.  Ajjumpfit,  &c.  in  which  the  Plaintiff  declared,  that  whereas  T.  P.  owed  him,  (the  Plaintiff) 
30  /.  upon  Bond,  the  Defendant  promifed,  that  if  the  Plaintiff  would  deliver  zip  the  [aid  Bond,  he 
(the  Defendant)  would  pay  the  30/.  and  the  Plaintiff  averred,  that  he  did  deliver  up  the  Bond  to 
"T.  P.  of  which  the  Defendant  had  Notice,  but  had  not  paid  the  Money  ,•  after  a  Verdict  for  the 
Plaintiff,  it  was  moved  in  Arreft  of  Judgment,  and  adjudged,  that  the  Delivery  in  this  Cafe  muff  be 
intended  to  the  Obligor,  and  that  Notice  need  not  be  given  to  the  Defendant,  that  the  Plaintiff' had 
delivered  the  Bond,  becaufe  the  Defendant  might  refort  to  T.  P.  to  know,  whether  it  was  deli- 
vered up  or  not,  becaufe  he  was  particularly  named  in  the  Declaration;  but  if  he  had  not  been 
named,  then  Notice  might  be  neceflary.     2  Salk.  457.  Smith  verfus  Goffe. 


j^ttttcttpatfte  iBflfc 

(A) 

£$ljat  it  (0,  ana  t&e  effects  of  it 

1.       jk         Nuncupative  Will  is  made  by  a  Verbal  Declaration  of  the  Teftator's  Mind,  before 
f\         a  fufEcient  Number  of  WitnefTes,  which  being  reduced  into  Writing  either  before 
/\>       or  after  the  Death  of  the  Teftator,  is  good  to  difpofe  his  perfonal   Eftate,   but 
.JL   JL.     not  his  Lands. 

2.  Before  the  making  the  Statute  29  Car.  2.  it  was  neceflary  not  only  to  put  fuch  Will  in 
Writing,  but  to  prove  it  likewife  by  WitnefTes  in  the  Spiritual  Court,  and  to  have  it  under 
the  Seal  of  the  Ordinary  ;  for  where  an  Adminiftrator  exhibited  a  Bill  in  Equity  againft  the 
Defendant,  to  have  a  Difcovery,  and  an  Account  of  the  Inteftate's  Eftate ;  he  pleaded,  that 
the  fuppofed  Inteftate  made  a  Nuncupative  Will,  and  T!  P.  Executor,  and  infifted,  that  he 
was  not  accountable  to  the  Plaintiff'  as  Adminiftrator,  nor  to  any  other  Perfon  whatfoever, 
but  only  to  the  faid  "T.  P.  as  Executor;  but  it  was  decreed,  that  a  Nuncupative  Will,  be- 
fore Probate,  is  not  pleadable  againft  an  Adminiftrator.  1  Ch.  Rep.  122.  Verhorne  verfus 
Breviin. 

3.  But  now  by  a  late  Statute, 'tis  enacted,  "That  a  Nuncupative  Will  Jhall  not  be  good  exceed- 
ing 30  1.  unlefs  proved  by  three  Witnejfes,  who  were  prefent  at  the  Making  thereof ;  nor  unlefs  it 
•was  made  in  the  Time  of  the  lafi  Sicknefs  of  the  Deceafed,  or  in  his  Houfe,  or  where  he  hath 
been  rejident  for  ten  Days  before,  unlefs  furprifed  in  Sicknefs  from  Home  :  And  no  Evidence  Jhall 
be  given  to  prove  fuch  Will  after  fix  Months,  unlefs  'tis  committed  to  Writing  within  fix  Days  af- 
ter the  making. 

Neither  Jhall  any  Letters  Teflamentary,  or  Probate  of  fuch  Will,  pafs  the  Seal  of  any  Court  till 
fourteen  Days  after  the  Deceafe  of  the  deflator,  nor  until  Procefs  hath  ijfued  to  call  in  the  Widow, 
or  next  of  Kin,  to  conteft  it.     29  Car.  2.  cap.  3. 

4.  By  the  Statute  29  Car.  2.  'tis  enacted,  That  no  Will  in  Writing  concerning  any  Perfonal 
EQate,  Jhall  be  repealed,  or  any  Claufe  therein  altered,  by  any  Words  or  Will  by  Word  of  Mouth, 
except  the  fame  be  put  into  Writing  in  the  Life-Time  of  the  Teftator,  and  read  to,  and  approved 
by  him,  and  proved  to  be  fo  done  by  three  Witnejfes :  After  the  making  this  Statute,  George  Sto- 
ttywell,  by  his  Will  in  Writing,  made  Elizabeth  his  Wife  Executrix,  and  devifed  to  her  all  the 
Rejiduum  of  his  Eftate,  after  fome  Legacies  paid  ;  Elizabeth  died  in  the  Life-Time  of  George 
her  Husband  and  Teftator,  and  then  he  made  a  Codicil  by  Word  of  Mouth,  and  devifed  to  Geo. 
Robinfon  all  which  he  had  given  to  his  Wife  ;  and  adjudged  by  the  Commiffioners  of  Delegates, 
that  this  was  a  good  Codicil  Nuncupative,  and  that  'tis  quafi  a  new  Will,  for  fo  much  as  he  had 
given  to  his  Wife  ;  and  that  it  was  no  Alteration  of  the  Will  in  Writing,  as  to  that,  becaufe  there 
was  no  fuch  Will,  for  the  Operation  of  it  was  determined  by  the  Death  of  the  Wife  dying  in  the 
Life-Time  of  the  Teftator,  fo  that  as  to  the  Rejiduum  devifed  to  her,  it  was  totally  void.  Raym. 
334.  Stony  well's  Cafe. 
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See  Ac.  Cafe.  ( I )  per  totum. 
(A) 

I.  -w-  N   a  Qiiod  permittat,  &c.  the  Plaintiff  declared,  that  the  Defendant  had  'erected  on  his 
Freehold  Lands  one  Houfe  To  near  the  Plaintiit's  Houfe,  that  Part  of  it  hung  over  his 
Houfe,  in  Breadth  feventeen  Inches,  and  in  Length  feventeen  Foot,  ad  nocumentum  li- 
m       leri  tenement i  Jui,  and  to  his  Damage  10/.  it  was  objected  againft  this  Declaration,  that 
the    Plaintiff  had   not    alledged  any  certain  Nufance,  (viz..)  that    the    Rain   fell  on  his  Houfe 
from  that  which  the  Defendant  had  newly  built,  or  that  his   Houfe   was  damnified  or  rotten  by 
the  Rain  fo  falling,  or  that  his  Lights  were  ftop'd  ;  but  only  in  general,  that  it  was  ad  nocumentum 
liben  tenement! ;  "but  adjudged,  that  the  Law  doth  not  compel  a  Man  to  fet  forth,  that  which  ap- 
pears clear  to  the  Court  upon  the  very  Face  of  the   Declaration,  which  in  this  Cafe  was,  that 
the  New  built  Houfe   hung  over  the  Plaintiff's  Houfe  Co  many   Feet  fo  that  of  NecelHty  the 
Rain  which  fell  from  the  one  muft  fall  on  the  other.     Mich.  8  Jac.  9  Rep.  $4.  Batten's  Cafe. 

2.  Indictment  for  a  Nufance  was  quafhed,  for  that  it  concluded  in  detrimentum  omnium  mhabi' 
tantium.     1  Mod.  197.  Sir  John  Tburogood's  Cafe. 

3.  A  Prohibitory  Writ  iffued  out  of  B.  R.  againft  Betterton  and  other  Actors,  for  erecting  a 
New  Play-Houfe  in  Little  Lincoln  s  Inn-Fieldi,  reciting,  that  it  was  a  Nufance  to  the  Neigh- 
bours, and  therefore  prohibits  them  to  continue  it,  but  they  not  obeying  this  Writ,  an  At- 
tachment was  granted  againft  them  ;  it  was  objected,  that  fuch  an  Attachment  could  not  be 
granted,  becaufe  the  Parties  had  no  Way  to  defend  themfelves,  but  to  be  examined  upon  Interro- 
gatories upon  Oath,  and  that  they  were  ready  to  make  Oath,  that  it  was  not  a  Nufance,  and  that 
the  moll  proper  Method  was  to  proceed  by  Indictment,  and  then  the  Jury  would  confider,  whether 
it  was  a  Nufance  of  not ;  and  this  was  the  better   Opinion.     5  Mod.  142. 

4  Moved  to  quafh  an  Indictment  for  keeping  Hogs  in  the  back  Streets  in  London,  becaufe 
by  the  Statdte  2  Will.  &  Mar.  cap.  8.  Par.  20.  the  Hogs  are  forfeited  ;  adjudged,  where  a  new 
Penalty  is  applied  to  an  Ottence,  which  before  was  indictable  at  Common  Law,  the  Remedy 
may  be  purfued  either  by  the  Penalty  or  by  Indictment  ;  as  in  this  Cafe,  before  the  Statute  it 
was  an  Offence  to  keep  Hoqs  in  the  Streets,  and  by  the  Statute  a  Pena'ty  is  added  to  that  Offence, 
(•viz. )  a  Forfeiture  of  the  Hogs ;  but  'tis  othei  wife  where  a  Statute  makes  the  Offence,  and 
appoints  the  Punifhment ;  for  in  fuch  Cafe,  that  very  Remedy  which-is  given  by  the  Statute  muft 
be  purfued,  and  no  other  ;  then  it  was  objected,  that  this  Indictment  was  concluded  contra  for- 
mam  Siatuti ;  but  that  was  held  only  Surplufjge  ;  but  admitting  it  be  a  Fault,  it  being  an  In- 
dictment for  a  Nufance,  B.  R.  will  not  quafh  it ;  therefore  the  Defendant  muft  demur  to  it.  2  Salk. 
460.  The  King  verfus  Wigg. 
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Grants  thereof,  good.  (A) 

Grants  thereof,  not  good.  (B) 

Of    Forfeitures    and    Sales  of  Offices, 

(C) 


Of  Judicial  and  Ministerial  Offices,  and 
what  Offices  are  confident,  and  what 
not.  (D) 


(A) 

^antjs  thereof,  cooD. 

H  E  Earl  Marflial  of  England  granted  the  Office  of  Martha!  of  the  King's  Bench ; 
and  adjudged,  that  the  Grant  was  good,  i  Leon.  322.  Earl  of  Shrewsbury's  Cafe. 
4  Leon.  19.  S.  C. 

2.  So  the  Office  of  Clerk  of  the  Fines  to  a  Judge  in  Wales  is  retrained  by  the 
faid  Statute  5  Ed.  6.  cap.  16.  to  be  fold.     Goldsb.  180.  Walter  verfus  Walters. 

3.  The  Offices  of  Chancellor,  Commiffary  and  Regijier,  are  Offices  within  the  Statute  5  Ed.  6. 
tho'  they  chiefly  concern  Matters  fro  falute  anima ;  yet  they  alfo  concern  Matrimony  and  Legi- 
timation, and  Perfonal  and  Real  Legacies,  and  therefore  the  faid  Statute  reftrains  the  Buying  fuch 
Offices.     2  Cro.  269.  Dr.  Ferrer's  Cafe. 

tttte.     4  Leon.  33.  Godbolt'* 
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4.  So  the  Office  of  a  Cofferer,  which  concerns  the  King's  Revenue,  is  reftrained  by  the  Statute, 
and  muit  not  be  fold.     Hob.  72  Sir  Arthur  Ingram's   Cafe. 

5.  The  King  granted  the  Office  of  Serjeant  at  Arms  to  attend  upon  the  Lord  Keeper  for  Life; 
he  may  licenfe  fuch  Grantee  to  be  abfent,  becaufe  he  is  an  immediate  Officer  to  the  King,  tho' 
Attendant  on  the  Keeper,  and  he  parts  with  no  Intereft,  but  only  fufpends  his  Service  for  a 
Time.     9  Rep.  99.   Mark  Steward's  Cafe,  cited  in  Sir  George  Reynold's  Cafe. 

6.  The  Court  of  Augmentations  was  diflolved  by  Queen  Mary,  and  united  to  the  Exchequer, 
and  all  Records  and  Books  of  the  Court  fo  diiTolved,  wherein  the  Leafes  and  Warrants  for  ma- 
king them,  were  enrolled,  and  all  Accounts  of  her  iffues  and  Revenues  fhall  be  with  the  Clerk 
of  the  Pipe  in  the  Exchequer.  King  Ed.  6.  granted  the  Office  of  Ingroffer  of  the  great  Rolls  of 
the  Exchequer,  or  the  Clerk  of  the  Pipe,  to  one  Chrijlopher  Smith  for  Life;  the  Queen,  Anno  20 
of  her  Reign,  granted  this  Office  to  one  Morrijon,  after  the  Determination  of  the  Grant  to  Smith; 
and  afterwards  Anno  30  of  her  Reign,  reciting  the  Grant  to  Smith,  and  her  Grant  to  Morrifon, 
fhe  farther  granted  to  IVoolley  the  Office  of  Clerk  of  the  Pipe,  and  of  the  Engroflcr  of  the  Fa- 
tents  of  Dimiffions  and  Offices,  and  alfo  the  Keeper  of  the  Accounts,  Enrolments  and  Records, 
of  the  late  Court  of  Augmentations,  &c.  Habendum  to  the  faid  [Volley  for  Life,  after  the  De- 
termination of  the  Grants  to  Smith  and  Morrifon;  afterwards  Smith  died,  and  tho'  Morrifon  was 
then  living,  yet  upon  Smith's  Death  IVoolley  pofleiTed  himfelf  of  all  the  Records ;  and  it  was 
ruled,  that  Morrijon  might  enter  the  Houfe  where  the  Records  were  kept,  and  take  them 
ixomWoolley.     Moor  28  9.  Morrifon' s  Cafe. 

7.  The  Bifhop  of  Rochefter  granted  the  Office  of  Regijier  to  one  for  Life,  which  was  confirm- 
ed by  the  Dean  and  Chapter,  and  then  the  Bifhop  died,  his  SuccefTor  granted  the  Reverfion  of 
the  laid  Office  to  his  Son,  an  Infant,  to  be  exercifrd  by  himfelf,  or  hisfufficient.  Deputy  ■  adjudg- 
ed, that  this  Claufe  made  the  Grant  good.  Cro.  Car.  401.  Toting  verfus  Fowler.  2  Cro.  17.  Lady 
Rujjel's  Cafe.  S.  P.     Scambler's  Cafe.  Cro.  Eliz,.  67,6.     Cro.  Car.  556.  S.  C. 

8.  A  tyrant  of  the  Office  of  Official  of  an  Archdeacon,  and  of  the  Office  of  a  Commiffary  cf 
a  Bifhop,  to  a  Lay  Prfon,  is  good',  and  not  reftrained  by  the  Statute  37  H.  8,  (which  is  but  an 
Affirmance  of  the  Common  Law)  to  Doclors  of  Law  only  ;  for  fo  it  was  refolved  in  P>\i:t  *  a -.d 
cYroAv's  Cafe,  Hill.  35  Eliz,.  where  the  Office  of  Commiffary  was  granted  to  one  who  was  Batche-  Elix.  314 
lor  of  Law ;  adjudged  likewife,  that  thele  Offices  were  Hereditaments,  and  fo  grantabk  by  the 
Statutes  i  &  1  3  Eliz,.  as  Parcel  of  the  Pofleffions  of  the  Archdeacon  and  Bifhop.  Go.  Car.  258. 
Walker  verfus  Lamb. 

9  In  a  Special  Verdict  in  an  Action  on  the  Cafe,  for  diftuibing  the  Plaintiff  in  the  Exercife  of 
the  Office  of  Regijier  of  Policies  of  AJfurance  ;  the  Cafe  was,  ihis  Office  was  granted  to  the 
Plaintiff  for  Life,  by  the  Word  Conceffimns,  but  the  Defendant  had  a  Prior  Grant  thereof  for  Tears, 
and  the  Qr.eftions  w:re,  whether  the  Grant   to  the  Plaintiff  was  good,  and  whether  this  was  an 
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Office  grantable  for  Years  ;  it  was  infilled  for  the  Plaintiff,  that  the  Grant  was  good  by  the  Word 
Concefftmus,  becaufe  the  Office  was  in  Being  before  ;  'tis  true,  if  it  had  been  a  new  Office,  then 
there  muft  be  Words  of  Creation,  as  Erigimus,  conftituimus  ;  but  it  has  been  held,  that  if  the  King 
*  Dyer  grant  the  *  Office  of  Houfe-Keeper,  with  a  Fee,  &c.  'tis  good,  tho'  there  was  no  fuch  Office 
200.  U.  before;  tho' a  *  Fee  is  tint  always  neceflary  ;  then  it  was  objected,  that  this  Office  was  not 
o  ^'oor  grantable  for  Tears,  becaufe  tis  an  Office  of  Truft  ;  for  thofe  are  Offices  of  Truft  which  concern 
the  Common- wealth,  the  King's  Revenues,  the  Adminiftration  of  Juftice,  and  the  Subjects  in  ge- 
neral ;  now,  this  Office  concerns  the  King's  Revenues,  with  Refpect  to  theCufloms;  befides,  it 
concerns  the  Intereft  of  the  Subject  in  general,  for  it  concerns  all  Trading  Merchants ;  but  ad- 
judged, that  the  Grant  to  the  1  laintift"  was  good  by  the  Word  Concefftmus ;  'tis  true,  the  Origi- 
nal Grant  of  this  Office,  Anno  17  Eliz,.  was  void,  becaufe  the  Office  was  then  newly  erected, 
but 'tis  now  made  an  Office  by  the  Statute  43  Eliz,.  cap.  12.  for  Regiftring  Policies  of  Affurance; 
and  therefore  it  being  an  Office  in  Being,  before  the  Grant  to  the  Plaintiff,  'tis  good  by  the 
Word  Concefftmus :  'Tis  true,  there  is  no  Fee  appointed,  but  the  Statute  requires,  that  the  Po- 
licies fhall  be  entered,  and  the-  Law  will  allow  what  is  reafenable;  befides  this  Matter  is  fettled  by 
Ufage  fince  the  Statute;  if  not  as  a  Fee,  yet  as  a  competent  Recompence  for  his  Labour;  and  ad- 
miting,  that  in  Strictnefs  of  Law  'tis  not  an  Office,  yet  'tis  a  profitable  Employment,  and  there- 
fore va'uable  ;  but  tho'  the  Plaintiff 's  Title  is  good,  yet  the  Defendant's  is  better,  becaufe  prior 
to  the  other;  'tis  true,  'tis  granted  to  the  Defendant  for  Tears,  but  yet  that  Grant  is  good,  be- 
caufe where  a  greater  EUate  may  be  granted,  there  regularly  a  LelTer  may,  where  Ufage  hath 
not  prevailed  to  the  contrary;  and  there  is  nothing  in  the  Nature  of  this  Office  to  difable  the 
Grant,  for  there  is  no  Truft  in  the  Cafe  ;  all  that  the  Officer  has  to  do,  is  to  write  after  a  Copy, 
as  the  Making  of  Subpoena  s  and  Sealing  them,  is  granted  for  Years.  Hardres  351.  Veale  verfus 
Prtvur. 

10.  In  Trefpafs,  &c.  the  Cafe  was,  That  Pagett  was  feifed  of  the  Office  of  Ctijlos  Brevium 
of  B.  R.  and  of  Keeping  the  Rolls,  and  Making  the  Nifi  pruts,  and  that  he,  and  all  thofe  who 
had  tha_j  Office,  Time  out  of  Mind,  &c.  had  Jl-ven  Clerks,  who  had  certain  Fees,  and  that  the 
J  laintiff,  &c.  was  admitted  to  the  Office  of  one  of  thofe  Clerks,  and  enjoyed  it  until  he  was 
turned  out  by  the  Defendant  Pagett,  &c.  Upon  a  Trial  at  Bar  he  proved,  that  he  was  kept  out 
eleven  Years,  and  the  jury  gave  him  <5oo  /.  Damages;  it  was  moved  in  Arreftof  Judgment,  that 
this  was  not  an  Office,  but  an  Employment,  for  Pagett  was  anfwerable  for  all  Mifcarriage,  (6 
that  the  Plaintiff  was  no  more  than  one  of  his  Servants;  and  if  fo,  removable  at  Jleafure;  but 
if  the  Plaintiff  was  an  Officer,  he  ought  to  have  fhewed  of  what  Office,  becaufe  by  his  own 
Shewing  the  Defendant  had  feveral,  and  if  he  was  an  Officer,  then  his  Office  was  void,  becaufe 
he  bought  it ;  befides,  he  did  not  fet  forth,  that  he  was  debito  mado  admijfus  &  jurat'  ;  but  ad- 
judged, that  admiting  it  to  be  no  Office,  but  only  an  Employment,  the  Defendant  could  not  turn 
him  out  at  Ileafure ;  for  if  he  might,  then  the  Secondary  and  the  Clerks  of  the  Papers  of  B.  R. 
might  be  turned  out  by  the  Chief  Clerk,  and  both  thefe  Officers  claimed  Privilege  as  his  Clerks; 
and  as  to  the  Buying  Offices,  thofe  which  are  fold  by  any  of  the  Chief  Juftices,  are  excepted  out 
of  the  Stature  of  Ed  6.    Sid.  74.  Wbitechurth  verfus  Paget. 

11.  Indebitatus  Afjumpfit,  &c.  the  Cafe  was,  The  King  granted  the  Office  of  Comptroller  of 
the  Citjiomtm  the  Port  of  Excefter  to  two,  for  their  Lives,  one  died;  the  Queftion  was,  Whe- 
ther the  other  fhall  have  the  Whole  by  Survivorftiip ;  &  per  Curiam,  he  fhall  not,  for  there  fhall 
be  no  Survivor  in  an  Office  of  "truft,  if  'tis  not  granted  to  them,  and  to  the  Survivor.  2  Mod. 
260.  Arris  veifus  'itukhy. 

1  2.  Upon  a  Mandamus  to  the  Mayor  of  Norwich,  &c.  to  reft  ore  one  thacker  to  the  Place  of 
Alderman,  they  return,  that  thacker  was  chofen  Alderman  Anno  16  Car.  2.  and  that  he  took  the 
Oath's,  and  the  Declaration,  but  did  not  fubferibe  the  fame  when  he  took  the  Oath  of  Office, 
not  until  the  30th  of  May,  and  thereupon  they  chofe  another  in  his  Room  ;  it  was  objected  againft 
this  Return,  that  it  did  not  appear  that  thacker  was  required  to  fubferibe  the  Declaration,  or  that 
it  was  tendered  to  him  to  fubferibe  :  Sed  per  Curiam,  'tis  not  neceflary,  he  ought  to  do  it  at  his 
Peril,  and  the  Office  is  void  for  not  fubferibing,  &c.   t.  Jones  121.  the  King  verfus  thacker. 

13.  In  a  Prohibition  the  Plaintiff  declared,  that  the  Office  of  Chancellor  of  the  Bifliop  of 
Landaff  was  an  antient  Office,  and  grantable  by  the  Bifliop  for  the  Time  being,  for  one  or  two 
Lives,  and  to  the  Survivor,  &c.  that  it  was  granted  to  the  Plaintiff  and  Dr.  Loyd,  and  to  the  Sur- 
vivor for  Life,  and  that  the  Plaintiff  furvived,  and  was  fued  in  the  Spiritual  Court,  in  order  to 
deprive  him  of  the  Office  by  a  definitive  Sentence,  &c.  contra  Prohibitionem,  &c.  and  upon  a 
Demurrer,  the  better  Opinion  was,  that  a  Prohibition  fhould  go,  becaufe  the  Suit  in  the  Spiritual 

*  See  Dr.  Court  was  merely  for  *  Deprivation  in  a  Matter  of  Freehold,  which  cannot  be  determined  by  the 
Sutron'i  Civil  or  Canon  Law;  and  tho'  this  Office  was  Spiritual  as  to  rs  Exercife,  yet  as  to  the  Right  it 
f.  .'^0n~  was  Temporal,  and  the  Plaintiff  having  a  Freehold  in  it  for  Life,  that  makes  it  determinable  at 
that  viat     Common  I  aw.     4  Mod.  27.  Jones  verfus  Bean. 

at  a  Time  when  the  High  Commiffion-Court  extended  its  Power  too  far  in  Cafes  of  Deprivation  ;  for  Dr.  Sutton  had  a  Freehold,  and 
might  have  an  JJpfe  to  try  his  Right. 

14.  By  the  Statute  1  Will.  3.  the  Cuftos  Rotulorum  is  to  appoint  a  Clerk  of  the  Peace  upon  a 
Vacancy,  who  may  execute  it  by  himfelf  or  Deputy,  for  Jo  long  Time  only  as  he  ft) all  behave 
h' inf.  if  ii'.V/,  &c.  In  a  Special  Verdict  in  an  Indebitatus  for  40  s.  Fees,  the  C  afe  was,  The  Earl 
of  Clare  being  Cuftos  Rotulorum  of  Middlcfex,    did  by  Writing  under  his  Hand  and  Seal,   appoint 
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the  Plaintiff  Harecourt  to  be  Clerk  of  the  Peace,  Jo  long  at  he  Jhould   demean  himfelf  well :   The 
laid  Earl  being  removed,  the  Duke  of  Bedford  was  made  Cuflos,  who,  by  Writing  under  his  Hand 
and  Seal,  app  >inted  the  Defendant  For.  to  be  Clerk  of  the  Peace  fo  long  as  he  fhould  demean  hiin- 
fe.f  well :    1  he  Queflion  was,  whether  the  Clerk  of  the  Peace  depended  on  the  Cuflos,  and  was 
removeable  with  him,  or  whether  being  once  appointed  by  him,  had  an  Eftate  for  Life:  Et  per 
Holt  Ch.  Juft.  and  by  the  Court,  he  hath  an  Eftate  for  *  Life.     As  to  the  Beginning  of  this  Of-  *  This 
ficer  there  are  only  probable  Conjectures,  but  as  to  his  Continuance  in  the  Office,  'tis  to  be  col-  Ju&gmenl 
leded  out  of  the  Statute  37  //.  8,    and    not  before;    now,  the  firft  Beginning   of  a  Cuflos  was  ««*/- 
,  Anno  34  H.  8.  there  being  at  that  Time  fome  Difference  amongft  the  Jullices,  who  fhould  keep  $rmt* '" 
the  Records ;  and  to  prevent  any  farther  Difputes,  the  King  appointed  a  fit  Perfon  for  that  Pur-  Farl'a~ 
pofe  ;  and   becaufe  of  the  Neceflity  of  making  Entries  and  joining  lffues,  the  Cuflos  appointed  a  CafesAdj. 
Clerk  for  that  Puvpofe,  who  was  then,  and  ever  fince,  called  the  Clerk  of  the  Peace,  and  the  158. 
Words  by  which  he  is  appointed,  (viz..)  for   fo  long  Time  only  as  he  fhall  demean  himfelf  well, 
do  plainly  import  an  Eftate  for  Life,  for  when  Places  depend  on  Contingencies,  it  occafions  ne- 
glect in  Officers;  but  when  Men  have  a  fixed  Eftate  in  them,  they  will  be  diligent  and  careful  in 
the  Execution.     4  Mud.  167.  Harecourt  verfus  Fix. 

15.  Indebitatus  Affumpfit  for  zoo/,  received  by  the  Defendant  to  the  Plaintiff's   Ufe;    upon  3  Lev. 
Non  Affumpfit  pleaded,  the  Jury  found  a  Special  Verdict,  in  which  the  Cafe  was,  that  John  Ham-  290. 
mond,  Archdeacon  of  Lincoln,  in  Confideration  of  100  /.  granted  the  Office  of  Regifler  of  his  Court 

to  Two  for  their  Lives  ;  the  Bifliop  of  the  Diocefe,  who  was  alfo  Patron  of  the  Archdeacon,  fup- 
pofing  that  this  Grant  was  void   by  the  Statute  5  &  6  Ed.  6.  made  againfl  the  Sale  of  Offices  con- 
cerning Admimflration  of  Jufiice,  granted  this  Office  to   the  Defendant,    which  Grant  "was  con- 
firmed; then  the  Survivor  of  thefe  two  Perfons  to  whom  the  Archdeacon  had  granted  the  Office, 
died  in  PoiTeffion  of  the  fame,  and  afterwards  the  Archdeacon  granted  it  to  the  Plaintiff  and  two 
more  for. their  Lives,  and  the  Life  of  the  Suivivor;  and  they,  before  any  Office  found  for  the  King, 
obtai.i  a  Grant  thereof  from  him;  it  was  agreed  in  this  Cafe,  that  the  Office  of  Regifler  might  be 
granted  for  Lives,  it  having  been  ufitaOy  Jo  granted,  and  fo  found  by  the  Verdict;  and  that  was 
Young  and  Stoelfs  Cafe ;    fo  a  Grant  of  a  Reverflon  of  an  Office  of  Regifler,  is  good,  beirg  war- 
ranted by  Ufigei  and  that  was  Young  and  Fowler  s  Cafe;  but  without  fuch  Ufage  'tis  not  grantable 
in  Reverlion;  and  that  was  Walker  and  Lamb's  Cafe;  it  was  agreed  alfo,  that  the  Grant  of  this 
Office,  in  Confideration   of  Money,  is  void  by   the  Statute  5  &  6  Ed.  6.  becaufe  it  is  an  Office 
concerning  Adminiflration  of  Jujhce,  and  that  was  Dr.  Trevor's   Cafe.    1  2  Rep.  78.    2  Cro.  169. 
S.  C.    The  chief  Point  was,  that  fince  the  Statute  enafts,  that  the  Perfon  felling  fuch  Office  ftall 
forfeit  all  his  Right  to  it,  but  doth  not  fay   to  whom,  whether  the  King  or  the  Bifhop  fhall  dif- 
pofe  this  Office,  by  taking  Advantage  of  this  Forfeiture;   and  adjudged,  that  the  King  fhall  dif- 
pofe  it,  becaufe  where  a  Statute  gives  a  Forfeiture,  and  doth  not  appoint  to  whom,  the  King  fhall 
-have  it,  unlefs  there  is  a  particular  Perfon  grieved,  as  in  Cafe  of  the  Forfeiture  of  the  treble  Va- 
lue for  not  fetting  out  Tithes;  or  where  a  particular  Perfon  hath  an  Intereft  in  that  which  is  for- 
feited, as  where  a  Copyholder  forfeits,  the  Lord  fliall  take  Advantage  of  it,  and  fo  fhall  he  in  *  the  *  ,  Lev< 
Reverfion  where  the  Forfeiture  is  made  by  Tenant  for  Life:  Tis  true,  this  is  at  Common  Law  and  ,3-. 
not  by  any  Statute;  but  here  the  Bifhop  hath  nothing  in  the  Office  of  the  Regifler,  he  cannot  dif-  2  Lev. 
pofe  of  it  in  the  Vacancy  of  the  Archdeacon;  he  may  conftitute  one  to  fupply  the  Place  for  a  Time,  71, 
but  then  the  next  Archdeacon  may  remove  him  and  put  in  another;  adjudged  likewife,  that  the  R^ym* 
King  may  conftitute  a  Regifter  in  this  Care  before  Office  found  of  the  Forfeiture ;  'tis  true,  where 
a  Freehold  is  forfeited  to  the  King  by  any  Statute,  'tis  requifite  that  an  Office  fhould  be  found  of 
the  Forfeiture;  but  this  was  not  an  Eftate  in  the  Archdeacon,  it  is  only  a  Power  to  appoint  a  Re- 
gifter; therefore,  as  to  the  prefent  Vacancy  of  this  Office,  'tis  a  Chattel  feparate  from  the  Inheri- 
tance, and  the  King  may  fupply  it  before  Office  found,  tho'  it  may  be  true,  that  the  Right  of  No- 
mination in  Point  of  Eftate  may  not  veft  in  the  King  before  Office  found  ;  but  the  Plaintiff  in  this 
Cafe  had  a  Grant  from  the  Archdeacon  as   well  as  another  from  the  King;  fo  that  if  nothing  be 
in  the  King  before  Office  found,  then  the  Eftate  muff,  remain   in   the  Archdeacon,  and  by  Confe- 
quence  his  Grant  is  good  to  the  Plaintiffs.     2  Vent.  187,  267.  Woodward  verfus  Fox. 

16.  Articles  of  Agreement,  reciting,  that  whereas  Sir  William  Godolphin  was  Auditor  of  Wales 
for  his  Life,  and  had  made  the  Defendant  Deputy,  (7c.  who  pro  deputatione,  did  agree  to  pay  to  him 
yearly,  during  the  faid  Deputation  200  /.  and  in  Confideration  thereof  the  Defendant  fhould  have 
all  the  Rents  and  Profits  of  the  faid  Office  to  his  own  Ufe;  there  was  a  Bond  for  Performance  of 
thefe  Articles ;  and  upon  an  Action  of  Debt  brought,  the  Defendant  pleaded  the  Statute  $  &  6 
Ed. 6.  cap.  16.  making  Bonds  for  certain  Offices  void,  without  the  neceiTary  Averments;  the 
Plaintiff  replied,  that  there  was  a  fixed  Salary  of  20  /.  per  Annum  belonging  to  the  faid  Office ; 
that  the  legal  Profits  thereof  were  yearly  320  /.  10  s.  that  the  Defendant  received  the  faid  yearly 
Sum  to  his  own  Ufe,  and  did  not  pay  200  /.  per  Annum  to  the  Plaintiff  for  fo  many  Years;  theie 
was  a  Rejoinder  and  a  Demurrer  to  it;  adjudged,  that  where  an  Office  defcribed  by  the  Statute 
has  a  certain  Salary  annexed  to  it,  the  Deputation  of  fuch  an  Office,  referring  lefs  than  the  Hand- 
ing Salary,  will  not  be  within  the  Statute  ;  but  if  there  is  no  certain  Salary,  and  the  Fees  are  in- 
certain,  in  fuch  Cafe  Reftrving  a  certain  Sum  out  of  the  Fees  wll  not  be  within  the  Statute,  be- 
caufe the  Deputy  is  not  bound  to  pay  it,  unlefs  the  Fees  do  amount  to  it;  fo  that  Referving  a 
Sum  certain  upon  a  Deputation  out  cf  Profits  or  Fees,  which  are  incertain,  is  only  a  Refervation 
of  Part  of  that  which  was  wholly  his  own  before,  and  the  reft  to  his  Deputy ;  fo  the  Defendant 
had  Judgment.     Mod.  Cafes  234.  Godolphin  verfus  Tudor. 

7  N  3  17.  Irs 
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4&fod.  17.  In  Debt  upon  Bond,   the  Defendant  pleaded  the  Statute  of  Ed.  6.  againft  buying  Offices 

*"<  concerning  the  Adminiftration  of  Juftice;  and  averred,  that  the  Bond  was  given  for  the  Purchafe 

of  the  Office  of  Provo  ft- Martial  in  Jamaica,  and  that  it  concerned  the  Adminiftration  of  Juftice, 
and  that  Jamaica  is  Pared  of  the  Pojfsjjions  of  the  Crown  of  England ;  the  Plaintiff  replied,  that 
'tis  an  Ifland  conquered  from  the  Indians  and  Spaniards  in  the  Reign  of  Queen  Elizabeth,  and 
that  the  Inhabitants  are  governed  by  their  own  Laws;  the  Defendant  rejoined,  that  before  fuch 
Ccnqucft  they  were  governed  by  their  own  Laws,  but  fince  they  are  governed  by  the  Laws  of 
England;  and  upon  Demurrer  it  was  adjudged,  that  Jamaica  being  conquered,  and  not  plead- 
ed to  be  Parcel  of  the  Kingdom  of  England,  but  Parcel  of  the  PoiTeffions  of  the  Crown ;  the 
Laws  of  England  did  not  take  Place  there  until  declared  fo  by  the  Conqueror,  or  his  SucceiTors ; 
the  Kingdom  of  Ireland  and  the  Ifle  of  Man,  are  Parcel  of  the  Poffeffions  of  the  Crown,  but  are  go- 
verned by  their  own  Laws;  that  if  our  Laws  did  take  Place  there,  yet  they  having  Power  to  make 
new  Laws,  our  general  Laws  may  be  altered  by  them;  Judgment  for  the  Plaintiff.  2  Salk.  1. 
Blancard  verfus  Guldy. 
4 Mod.  18.  Cafe  for  Diflurbing  him  in  his  Office  of  Vicar-general,  a  Special  Verdict  was  found,  that 

l6'  the  Bifhop  of  Landaff  granted  this  Office  to  the  Plaintiff  and  T.  P.  habendum  conjunBim   &  di- 

vifim  exercend'  per  fe  vel  fufficien  deputat' ;  adjudged,  this  was  a  good  Grant,  but  if  one  dies, 
the  Office  doth  not  furvive,  becaufe  the  Grant  was  not  to  the  Survivor.  2  Salk.  465.  Jones 
verfus  Pugh. 

4  Mod.  19.  In  a  Scire  facial  to  repeal  a  Patent,  the  Cafe  was,  King  Charles  the  Second  granted  to  R.  W. 
*75-           the   Office  of  Searcher  in  the  Port  at   Plimouth,  habendum  durante   b.neplacito,  and  afterwards 

granted  the  fame  to  T  P.  for  Life,  to  commence  after  the  Death,  Surrender,  or  Forfeiture  of 
R.  W.  then  T  P.  Surrendered  to  the  King,  who,  in  Confideration  thereof  granted  this  Office  to 
Kmp  the  Defendant,  to  commence  after  the  Death,  Forfeiture,  Surrender,  or  other  Determina- 
tion of  the  Eftate  of  R.  W.  it  was  objected,  that  the  Grant  to  T.  P.  for  Life  was  void,  becaufe 
it  depended  upon  an  Eftate  At  Will,  which  could  neither  be  Surrendered  or  forfeited ;  and  if  fo, 
then  the  Surrender  cou  d  be  no  Confideration;  adjudged,  that  an  Eftate  at  Will  in  Lands  cannot 
be  furrendered,  becaufe  'tis  determinable  at  the  Will  of  either  Party  ;  but  an  Eftate  at  WiU  in  an 
Office  is  at  the  Will  of  the  King  only,  and  not  of  the  Party,  and  therefore  may  be  furrendered  to 
him,  for  the  Party  can  by  no  other  Means  determine  his  Will ;  and  'tis  the  conftant  Practice  fo  to 
do,  that  he  who  is  Tenant  at  Will  to  the  King  of  an  Office,  may  forfeit  it,  upon  an  Inquifition  ta- 
ken of  the  Caufe  of  Forfeiture,  and  when  that  is  returned,  the  Office  is  forfeited  ;  that  a  Free- 
hold of  Lands  cannot  be  granted  to  commence  in  futuro,  or  to  depend  on  an  Eftate  at  Will; 
but  a  new  Office,  or  a  Rent  de  novo  may  be  granted  to  commence  in  futuro,  for  'tis  a  Creature 
of  him  who  makes  it,  and  never  had  a  Being  before  the  Grant ;  and  in  fuch  Cafe  the  King  doth 
not  grant  a  Reverfion  but  in  Reverfion.     2  Salk.  465.  The  King  verfus  Kemp. 

20.  In  Debt  upon  Bond  given  by  a  Deputy  to  pay  the  Principal  half  the  Profits  of  an  Office  ; 
the  Defendant  pleaded  the  Statute  5  &  6  Ed.  6.  cap.  \6.  adjudged,  that  this  Bond  is  not  within 
the  Statute,  becaufe  the  Condition  is  not  to  pay  a  Sum  in  grojs,  but  half  the  Profits  of  an  Office ; 
for  which,  if  there  fhould  be  Occahon,  an  Action  muft  be  brought  in  the  Name  of  the  Principal, 
for  they  belong  to  him,  tho'  the  Deputy  is  to  have  a  Share  for  his  Service.     2  Salk.  466.  Culli- 

*  Poftea  ford  verfus  Cardonnell  468.  *  Godolphm  verfus  Tudor.  S.  P. 

5  Mod.  41.  In  a  Writ  of  Error  to  reverfe  a  Judgment  in  an  Affife,  for  the  Office  of  the  Clerk  of  the 
386.  Peace  for  Kent,  the  Cafe  was,  The  Earl  of  Winchelfea  being  Cuftos  Rotulorum  by  a  Writing  un- 
der his  Hand  and  Seal,  made  P.  Owen  Clerk  of  the  Peace  during  Pleafure ;  and  becaufe  by  a  late 
Statute  he  is  to  continue  for  Life,  the  Juftices  in  Seffions  refufed  to  admit  him  upon  this  Grant, 
and  thereupon  the  Earl  of  Winchelfea  came  into  the  Court,  and  faid,  /  nominate  P.  Owen  to  be 
Clerk  of  the  Peace,  according  to  Ac%  of  Parliament ;    the  Queftion  was,    whether    this   was  good, 

*  1W.1  not  being  by  Deed;   adjudged,  that  tho'  the*  late  Statute  gives  the  Cuftos  Power  to  give  and 
cap.  ar.    grant  this  Office,  yet  that  is  only  a  Power  of  appointing,  and  confequently  may  be  without  Deed; 

for  notwithstanding  thefe  Words,  it  cannot  be  a  Grant,  or  enure  as  a  Grant  from  the  Cuftos,  be- 
caufe the  Cuftos  himfelf  is  only  at  Will,  and  he  who  is  an  Officer  at  Will  cannot  make  a  Grant 
for  Life,  for  his  original  Eftate  is  not  fufficient  for  that  Purpofe;  therefore  thofe  Words  muft 
enure  as  a  Pow.er  to  appoint  a  Clerk  of  the  Peace,  or  the  Execution  of  a  Power  given  by  the  Sta- 
tute, the  Confequence  of  which  is,  that  this  is  a  good  Appointment  without  a  Deed;  for  what- 
ever is  to  take  Effect  out  of  an  Authority,  or  by  Way  of  Appointment,  is  good  without  Deed; 
otherwife  where  the  Thing  is  to  take  Effect  out  of  an  Intereft,  and  is  to  enure  as  a  Grant.  2  Salk, 
46J.  Sanders  verfus  Owen. 
5  Salk.  22.  The  Defendant  was  convicted  by  the  Quarter-Seffions  on  the  Articles  of  Mifdemeanors  ex- 

68°-  hibited  againft  him  in  his  Office  or  Clerk  of  the  Peace,  purfuant  to  the  Authority  which  they  had 

1  W.  3.  by  the  late  Act  *  of  Parliament,  by  which  'tis  enacted,  that  the  Juftices  in  the  Quarter-Seffions, 
cap.  21.  or  tne  major  part  0f  therri)  upon  Complaint  exhibited  in  Writing,  may,  upon  Examination  and 
due  Proof,  fufpend  or  difcharge  him;  this  Conviction  being  removed  by  Certiorari,  it  was  ob- 
jected, that  one  of  the  Articles  exhibited  in  Writing  againft  him  was,  that  he  did  extort  and 
force  W.  R.  to  pay  him  2  s.  6d.  for  a  Subpoena  for  a  Witnefs  to  appear  at  the  Seffions,  which  toot 
more  than  his  juft  Fees  ;  it  was  objected,  that  the  Article  ought  to  fet  forth  what  the  juft  Fees 
were,  that  they  fhould  have  laid  the  Taking  the  2  s.  6d.  to  be  colore  Officii;  that  they  fhould  have 
fet  forth  to  what  Quaitcr-SeQions  the  Witnefs  was  to  appear  by  Virtue  of  that  Su'fxna,  for  it 
1  might 
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might  be  at  the  Quarter-Seilions  of  any  County,  and  therefore  not  any  Matter  in  the  Execution 
of  his  Office;  adjudged,  that  the  Articles  are  the  Foundation  of  this  Proceeding,  which  ought  to 
be  as  certain  and  diieft  as  any  Fact  laid  in  an  Indictment,  becaufe  they  are  to  deprive  a  Man  of 
his  Freehold;  and  tho3  the  Title  of  thefe  Articles,  is  for  Mifdemeanors  in  his  OfKce,  yet  he  muft 
be  charged  with  the  Fact  in  the  Articles  themfelves,  and  it  muft  be  laid  to  be  done  colore  Of- 
ficii ;  but  here  he  is  not  charged  with  any  Thing  directly  in  Execution  of  his  Office.  Mod.  Cafet 
jf?:.  The  Queen  verfus  Baines. 

23.  By  the  Statute  1  Will.  3.  the  Cujios  Rotulorum  is  to  appoint  a  Clerk  of  the  Peace  for  fo  long 
Tune  only  as  he  (ball  demean  himfelj  well :  Mr.  Owen  brought  a  Mandamus  to  be  reftored  to  that 
Office ;  the  Return  was,  that  the  Earl  of  Winchelfea  did  appoint  Mr.  Owen  to  be  Clerk  of  the 
Peace  during  Pleajure;  that  the  Earl  being  dead,  the  Lord  Sydney  was  made  Cuftos,  who  appoint- 
ed Mr.  Sanders  to  be  Clerk  of  the  Peace  of  Kent,  purfuant  to  the  Aft  1  Will.  3.  The  Queflion 
was,  whether  a  Grant  of  this  Office  during  Pleafure,  which  is  only  an  Eftate  at  Will,  Iliall  be 
fo  governed  by  the  Statute  as  to  make  it  an  Eftate  for  Life,  when  once  the  Perfon  is  admitted 
to  the  Office;  and  it  was  infilled,  that  it  did,  for  'tis  the  Statute,  and  not  the  Grantor,  which 
gives  him  an  Intereft ;  becaufe,  when  the  Perfon  is  nominated  and  appointed,  the  Grantor  hath 
executed  his  Power,  and  hath  no  farther  Authority  to  modify  or  limit  what  Eftate  he  ffiall  have  in 
that  Office :  Sed  per  Holt  Ch.  Juft.  a  Mandamus  was  denied,  for  the  Clerk  of  the  Peace  being 
appointed  in  another  Manner  than  the  Statute  directs,  the  Cujios  hath  not  executed  his  Authority, 
and  by  Confequence  the  Perfon  appointed  by  him  in  another  Manner  is  not  Clerk  of  the  Peace. 
4  Mod.  293.  The  King  verfus  Owen. 

(B) 

d^ants  tljercof,  not  goo&. 

r.     A    Grant  to  a  Perfon  who  is  not  qualified  to  execute  the  Office  is  void;  and  therefore  Brooke 

_/jL  the  Chief  Juftice  of  the  Common  Pleas  having  granted  the  Office  of  Chief*  Pronotary  *  2  And. 
to  his  Wife's  Brother,  revoked  the  faid  Grant,  becaufe  he  was  incapable  to  execute  the  Office.  "8.  S.P. 
Mich,  5  Mar.  Dyer  1  50. 

2.  There  being  no  Chief  Juftice  of  the  Common  Pleas,  the  Queen  granted  the  Office  of  Exi- 
gent er  of  London  to  Scroggs ;  adjudged,  that  the  Grant  was  void,  becaufe  the  Office  was  incident 
to  that  of  Chief  Juftice,  &c.  2  Eliz,.  Dyer  27 j.  Scrogg's  Cafe.  4  Rep.  33.  Mittons  Cafe.  S.  P. 
Dyer  1  yo.  S.  P. 

3.  H.  8.  granted  the  Office  of  Clerk  of  the  Hamper  to  Two  for  their  Lives,  of  which  there 
were  two  Exemplifications  in  the  fame  Form,  one  of  them  being  only  a  Duplicate  of  the  other  ; 
the  original,  which  was  in  Cuftody  of  one  of  the  Patentees,  was  furrendered  by  him  and  cancel- 
led; the  Queen,  reciting  the  faid  Patent  and  the  Surrender,  granted  the  Office  to  another;  ad- 
judged, that  when  the  Original  was  furrendered,  the  Duplicate  is  void.  Dyer  179.  Kemp  verfus 
Hales. 

4.  If  the  Office  of  Marjhal  of  the  King's  Bench  is  granted  for  Tears,  Ms  void,  becaufe  it  con- 
cerns the  Adminillration  of  Juftice,  and  'tis  a  perfonal  Truft  repofed  in  the  Officer,  which  cannot 
be  transferred  to  an  Executor  or  Adminiftrator.     o  Rep.  96.  Sir  George  Reynell's  Cafe. 

5.  A  Grant  of  a  judicial  Office  to  Two  for  their  Lives,  if  one  of  them  dies,  the  Grant  isvoid, 
becaufe  there  can  be  no  Survivorfhip  in  fuch  an  Office,  neither  can  fuch  Office  be  granted  in  Re- 
verfion.     1 1  Rep.  2.  Auditor  Curie's  Cafe. 

6.  The  King  granted  a  new  Office  for  Regiftring  all  Strangers  within  the  Realm,  with  a  Fee  to 
be  taken  for  the  fame,  except  Merchant  Strangers  in  London;  adjudged  a  void  Grant.  12  Rep. 
117.  Sir  Walter  Chute's  Cafe. 

7.  The  Queen  granted  the  Office  of  making  out  Writs  of  *  Superfedeai  in  the  Common  Pleas  to  *  See 
one  Cavendijb,  and  fhe  fent  a  MefTenger  to  the  judges,  commanding  them  to  admit  him  to  that  Of-  1  Roll, 
fice,  which  they  refufed  to  do;  thereupon  flie  lent  a  Writing  to  them  under  the  Sign  Manual  and  f> ^j?'1^ 
Signet,  commanding  them  to  the  fame  Furpofe,  and  to  fequefter  the  Profits  from  the  Time  of  the  g°0^_  ' 
Grant  into  the  Hands  of  feme  fufficient  Perfon,  who  fhould  give  Bond  to  anfwer  the  fame  to  the  ioe  v^\_ 
Grantee;  which  they  refufed  likewife  to  do,  becaufe  it  would  be  a  DifTeifin  of  fome  other  Perfotis  chclLS.P* 
in  their  Freehold,  who  claimed  a  Right  to  make  out  thefe  Writs ;   afterwards  fte  fent  another 

Letter  to  the  Judges  under  her  Sign  Manual,  commanding  them  to  fee  that  Payment  be  made  of 
the  Profits  to  the  Grantee,  and  that  forthwith  they  admit  him  to  the  faid  Office;  thereupon  the 
Judges  attended  the  Lord  Chancellor  and  the  Earl  of  Leiccfter  with  their  Anfwer,  that  they  could 
not  admit  the  Grantee,  &c.  without  being  perjured;  and  this  Anfwer  being  reported  to  the 
Queen,  fhe  commanded  the  Chancellor,  the'Chief  Juftice  of  B.  R.  and  the  Mafter  of  the  Rolls,  to 
hear  the  Reafons  of  the  Judges ;  and  the  Queen's  Serjeant  attending  at  the  fame  Time,  infilled 
that  it  was  her  Prerogative  and  Right  to  grant  to  the  faid  Cavendijb  the  Making  out  thefe  Writs; 
that  the  Office  of  Curfitors  had  been  erected  by  the  Queen,  by  the  Means  of  the  Lord  Keeper  Bacont 
and  feveral  other  Offices;  to  which  the  Judges  replied,  that  this  Method  of  Proceeding  was  not 
in  a  Courfe  of  [uftice,  that  they  themfelves  claimed  nothing  in  the  Making  out  thefe  Writs,  but 
the  1  ronotariesand  Exigenters  claimed  it  as  their  Freehold  for  their  Lives;  therefore  they  ought  to 

anfwer 
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anfwer  this  Matter;  that  the  Queen  had  fwom  to  pr,eferve  the  Laws;  that  the  Judges  had  done 
the  like-  but  if  they  fhould  obey  her  Commands  in  this  Cafe,  they  fhould  aft  contrary  to  Law, 
and  by  Confluence  contrary  to  their  Oath,  and  cited  Empfons  Cafe,  where  the  Indictment  a- 
gainft  him  is  printed  at  length  ;    but  no  farther  Proceedings  were  in  this  Cafe,     i  And.  1 5  z.  Ca- 

8.  Where  the  Queen  granted  the  Office  of  Clerk  of  the  Crown  and  Attorney  of  the  King's 
Bench,  to  a  Perfon  unskilful  in  that  Office,  the  Grant  is  void,  and  for  this  there  is  a  Precedent  in 
Mich'  5  Ed.  4.  iu  2  And.  where  the  Copy  of  the  Record  is  printed  at  large.     2  And.  1 1 8.  Vtn- 

9.  Cafe,  &c.  for  that  A.  was  feifed  in  Fee  of  fuch  a  Manor,  and  had  by  Deed  granted 
made  him  (the  Plaintiff)  his  Bailiff  thereof  for  Life,  and  that  the  Defendant  hindered  him  in  the 
Execution  of  his  Office;  the  Defendant  pleaded,  that  after  the  Grant  aforefaid,  the  faid  A.  grant- 
ed the  aforefaid  Manor  to  B-  in  Fee,  who  made  the  Defendant  his  Bailiff:  And  per  Curiam,  tho' 
the  Grant  to  the  Plaintiff"  was  for  Life,  yet  the  Grantor  may  difpiace  him,  becaufe  it  was  an  Of- 
fice of  Charge  and  Trouble,  without  any  Fee  or  Salary.     Cro.  Eliz..  859.^  Harvey  verfus  Newlin. 

r  10.  In  a  Suit  by  the   Bijbop   of  Salisbury,  who  infilled,  that   the   Office  of  Chancellor  of  the 

S.  S.CC.  Garter  belonged  to  him;  the  King  referred  the  Right  to  the  Chief  Juftices  and  Chief  Baron; 
and  it  appearing  to  them  that  King  Ed.  4.  Anno  15  of  his  Reign,  granted  to  R.  Beaucamp,  then 
Bijbop  of  Salisbury,  the  Office  of  Chancellor  of  the  Garter  for  Life,  but  -without  any  Fee;  that 
there  was  no  fuch  Officer  before,  and  that  the  faid  Bifhop  was  the  fir  ft  Chancellor,  &c.  and  far- 
ther granted,  that  his  SuccelTors,  Bifhops  of  Salisbury,  fhould  be  for  ever  Chancellors  of  the  Gar- 
ter •  after  th'e  Death  of  Bifhop  Beaucamp,  the  Kings  of  England  appointed  the  fucceeding  Chan- 
cellors at  their  Pleafure,  but  none  claimed  it  by  Succeffion,  therefore  the  faid  Judges  were  of 
Opinion,  that  the  Bifhop  had  no  Right  to  this  Office  by  Succeffion  ;  firft,  becaufe  the  Patent  it 
felf  was  originally  void  to  make  a  fucceeding  Bifhop  an  Officer,  fince  Bifhop  Beaucamp  himfelf 
had  an  Elf  ate  for  Life  in  the  Office ;  fo  that  if  he  had  been  removed  from  the  Bifhoprick,  he 
would  ftill  have  continued  Chancellor,  and  his  SuccefTor  could  not,  during  his  Life,  which  (hews 
that  the  Grant  was  made  to  him  in  his  natural  Capacity,  and  not  in  his  politick  Capacity,  fo 
that  'tis  plain  he  did  not  take  an  Inheritance  in  Succeffion  in  the  Office  j  belides,  the  Office  was 
never  executed  by  a  SuccefTor,  as  fuch.     Moor  808.   Bijbop  of  Salisbury's  Cafe. 

11.  King  James  granted  the  Office  of  Super fedecu  to  one  Michel!,  and  thereupon  Brownlow 
Rei88  Chief  Pronotary,  brought  an  Affije  againft  him  for  a  Difleifm  of  the  Profits  of  his  Office,  &c. 
2o6P,'i8s!  The  Defendant  Michel!  obtained  the  King's  Writ  to  the  Judges,  reciting  the  Grant  of  this  Office, 
S.C.'  commanding  them  not  to  proceed  Rege  inconfulto  ;    and  it  was  argued  againft   the  Writ,  that  the 

Court  might  proceed,  becaufe  the  Writ  doth  not  mention,  that  the  King  had  a  Title  to  the 
Thing  in  Demand,  nor  any  Prejudice  which  might  happen  to  the  King  if  they  fhould  proceed ; 
the  Caufe  was  compromifed,  but  the  King  granted  by  a  Privy  Seal,  that  he  would  never  after- 
wards make  any  Grant  of  any  other  Members  of  Offices  in  the  Common  Pleas.  Moor  844.  Brown- 
low  verfus  Cape. 
Palm.  1  2.  Dr.  Sutton  being  a  Divine,  and  not  bred  up  in  the  Knowledge  of  the  Canon  or  Civil  Law, 

450.  was  made  a  Chancellor  by  the  Bifhop  of  Gloucefter  for  Life,  and  his  Grant  was  confirmed  by  the 

Latch       Dean  and  Chapter;  but  adjudged,  becaufe  he  had  no  Knowledge  in  thofe  Laws  the  Grant  was 

"8"  ^      void.    Cro.  Car.  65.   Dr.  Sutton's  Cafe. 

Cro.  Car.  \ 

65.    Noy  91.    Godb.  390.    Litt.  Rep.  a. 

13.  Covenant,  &c.  brought  by  the  Mayor  and  Commonalty  of  London  againft  the  Defendant, 
for  Rent  referved  upon  a  Leafe  for  Years  made  by  them  of  the  Garble  Office ;  the  Defendant 
pleaded,  that  the  Office  was  an  Office  of  Truft,  and  fo  not  to  be  leafed  for  Years ;  upon  Demur- 
rer to  this  Plea  it  was  infifted  for  the  Mayor,  &c.  that  he  had  a  Fee-fimple  in  the  Office,  and 
not  a  meer  Truft  to  execute  it  ;  and  that  he  may  lawfully  make  a  Deputy  to  execute  itj  and  if  fo, 
then  this  Leafe  fhall  be  in  Nature  of  a  Deputation;  but  it  was  argued  for  the  Defendant,  that 
this  Office  is  vefted  in  the  Corporation  for  the  publick  Good,  and  not  in  the  Mayor,  &c.  to 
make  a  Profit  of  it  by  leafing  it  out  under  a  Rent  referved;  for  tho'  he  may  make  a  Deputy  to 
execute  it,  he  cannot  make  a  Leafe  of  it  for  Profit;  and  the  Court  feemed  of  that  Opinion,  but 
no  Judgment  was  given.  Mayor  and  Commonalty  of  London  verfus  Hatton.  Style  357. 
2  Mod.  14.  In  a  Special  Verdict  in  Ajjumpfit,  the  Cafe  was,  The  Queen  granted  to  Sir  Robert  Howard 

260.  the  Office  of  Stewardfhip  of  the  Honour  of  Pomfrett  for  Years,  habendum  from  the  End  of  a  for- 

Jones  mer  Term,  in  which  Stewardfhip  were  comprifed  Courts-Leet  and  Courts-Baron ;  the  Defendant 
116.  S.C.  procurecj  a  fubfequent  Grant  thereof,  and  by  Virtue  of  the  fame  he  held  a  Court  and  received 
See  Mead  Money,  for  which  the  Action  was  now  brought  as  received  to  the  Ufe  of  the  Plaintiff;  adjudged, 
v.  Len-  tnac  the  Grant  in  Reverfion  for  Years  of  the  Office  of  Steward  of  a  Court-Leet  is  void,  becaufe  'tis 
thall.         a  ju jicial  Office;  but 'tis  otherwife  of  a  Court-Baron.     2  Lev.  245.  Howard  verfus  Wood. 


(C)  €f 


Offices.  i  ipp 

(  C) 

4Df  forfeiture's  ana  &alc  of  JDfftccg?. 

i   QMith  brought  Debt  againft  the  Executor  of  one  Colejhill,  upon  a  Bond  conditioned  for  Per-  t  And 

O     formance  of  Covenants,  &c.    The  Defendant  pleaded  the  Statute  5   £i.  6.  againft  felling  io7. 
Offices,  by  which  'tis  enafted,  That  every  Bond  for  Money  or  Profit  to  be  given  for  any  Office  or 
Deputation  of  any  Office  (mentioned  in  the  Statute)  Jhall  be  void  againft  the  Maker  thereof,  &c. 
then  (he  pleads,  that  the  King  granted  to  T.  Colejhill,  the  Office  of  Surveyor  of  the  Cuftoms  in  as 


they  would  procure  a  new  Grant  of  the  Office  to  them  and  the  Survivor  ;  and  afterwards  an 
Indenture  was  made  between  them  for  the  faid  Purpofes,  in  which  likewife  Colejhill  covenanted 
with  Smith  to  furrender  his  Letters  Patents  to  the  Queen,  in  order  to  procure  a  new  Grant,  and 
that  he  would  not  take  any  of  the  Profits,  except  fuch  as  were  agreed  on  in  the  faid  Indenture, 
and  that  Smith  (hould  have  the  Refidue  during  his  Life,  and  that  if  he  died  in  the  Life-Time  of 
Colejhill,  then  he  to  pay  the  Executors  of  Smith  300  /.  and  Smith  covenanted  to  pay  Colejhill  1 00  /. 
per  Ann.  out  of  the  Profits  of  the  Office  ;  then  the  Defendant  averred,  that  thefe  Indentures  were 
made  for  the  Exercife  of  the  faid  Office  ;  and  upon  Demurrer  to  this  Plea,  it  was  infifted  for  the 
Plaintiff,  that  the  Bond  was  good  j  for  if  a  Man  is  bound  to  procure  a  Grant  of  an  Office,  the  Bond 
is  good  for  that  Matter,  and  if  it  fhould  likewife  be  to  exercife  that  Office,  'tis  vo!d  for  that,  but 
ftill  remains  good  for  the  other  Part  :  Sed  per  Curiam,  an  Obligation  is  an  entire  Act  of  the  Obli- 
gor, which  Aft  cannot  be  void  and  good  at  the  fame  Time,  becaufe  thefe  are  Contraries;  'tis  true 
Part  of  a  Bond  may  be  good,  and  Part  not,  but  not  as  a  Bond;  as  for  inftance,  T.  S.  and  a  Feme 
Covert  enter  into  a  Bond,  &c.  there  the  Words  of  a  Feme  Covert  are  void  ;  for  as  to  her  'tis  no 
Bond,  but  ftill  'tis  a  Bond  as  to  T.  S.  and  entire,  where  'tis  really  a  Bond  ;  and  therefore  this  Cafe 
is  not  like  to  Bonds  with  impodible  Conditions  and  with  Conditions  againft  Law  :  Now  in  this 
Cafe,  the  Bond  was  made  for  Performance  of  Covenants,  concerning  the  Deputation  and  Profits 
of  an  Office,  and  all  the  Covenants  in  the  Indentures  concern  the  fame  Office  ;  therefore  a  Bond 
made  for  Performance  of  fuch  Covenants,  is  within  the  Statute,  and  by  Confequence  void.  2  And. 
55.  Smith  verfus  Colejhill. 

2.  Sir  George  Reynell  forfeited  the  Office  of  Marfhal  of  the  King's  Bench,  by  fuftering  feveral 
voluntary  Efcapes ;  and  in  fuch  Cafe  the  King  may  feife  the  Office  without  a  Sa.  fa.  9  Rep.  95. 
Sir  Geo.  Reynel's  Cafe. 

2  But  where  the  Prifoners  encreafed,  and  there  being  no  Room  to  lodge,  he  built  a  new 
Houfe,  within  the  Precinfts  of  the  Marfhalfea,  and  removed  a  Prifoner  thither,  who  was  in  Exe- 
cution ;  this  was  adjudged  no  voluntary  Efcape,  and  by  Confequence  no  Forfeiture.  2  Bulfi.  5& 
Mead  verfus  Sir  Geo.  Reynell. 

4.  There  are  two  Caufes  of  Forfeitures,  A'mfer,  non  Ufir ;  Abufer,  as  if  the  Marfhal  or  Gaoler 
fuffer  voluntury  Efcapes  ;  Non  Ufer  of  any  Office  which  concerns  the  Adminiftration  of  Juftice,  and 
which  requires  continual  Attendance;  but  Non  Ufer  of  fome  Offices  is  no  Forfeiture,  if  the  Non- 
attendance  be  no  Damage  to  him  who  is  Officer.     9  Rep.  49.  In  the  Lord  Shrew* bur fs  Cafe. 

5.  There  was  a  Sentence  in  the  Star-Chamber  againft  Sir  John  Bennet  for  Bribery,  who  af- 
terwards brought  an  Aflife  (or  the  Office  of  Chancellor  to  the  Archbijhop  of  York,  and  upon  a 
Motion  for  an  Injunction,  by  Reafon  of  that  Sentence,  he  produced  the  King's  Pardon,  in  which 
Briberies  were  recited,  and  all  Penalties  and  Difabilities  by  Reafon  thereof  pardoned;  and  re- 
folved  by  all  the  Judges  of  England,  that  the  Pardon  took  away  the  Force  of  the  Sentence,  which 
Sentence  did  not  deprive  him  of  the  Office,  but  only  of  the  Execution  of  it,  for  it  could  not 
take  away  the  Office,  becaufe  it  was  a  Freehold.  Go.  Car.  40.  Bennet  Sir  John  verfua 
E  of  dale. 

6.  Debt  upon  Bond,  conditioned  to  perform  the  Covenants  in  a  Leafe  of  the  Bailywick  of  the 
Dutchy  in  the  Savoy',  by  which,  amongil  other  Things,  the  Goods  of  Felons  were  demifed  ;  and 
the  Leifor  made  the  Defendant  his  Deputy  Bailiff,  rendring  60  I.  per  Ann.  and  upon  Demurrer 
adjudged,  that  this  Leafe  was  void  upon  the  Statute  of  Ed.  6.  made  againft  Buying  and  Selling 
Offices;  for  tho'  bonafelonum  may  be  demifed,  yet  being  joined  in  the  fame  Deed  with  making 
the  Defendant  Deputy  Bailiff,  and  wherein  the  Bailywick  was  demifed  to  him,  the  whole  is 
void  ;  but  the  Truth  being,  that  the  King  was  feifed  in  Fee  of  this  Bailywick,  who  demifed  it  to 
the  Plaintiff,  who  demifed  it  to  the  Defendant,  and  Offices  in  Fee  are  excepted  out  of  the  Sta- 
tute, and  Under-Leafes  of  fuch  Offices  inclufively.     2  Lev.   151.   Ellis   verfus  Ruddle. 

7.  The  Marfhal  of  B.  R.  having  not  attended  for  two  Terms,  another  was  fwom  in  his  Place;  MoJ.  C«. 
but  as  to  the   PoffeTion  the  Court- left  it   to   be  determined   by  Law;  the  new  Marfhal  made  a  S11, 
Forcible  Entry  into  the  Prifon ;  and  a  Motion  being  made,  that  the  Court  would  quiet  the   Pof- 
feflion,  till  the  Right   between  the  two  Marfhals  was  determined,  and   the  rather,  becaufe  this 
Officer  having  fo  immediate  Dependance  on  R.  R  it  would   be  difrefpectful  to   apply  to  any  other 

Jurifd  ftion  to  have  zp  Inquifition  for  a  Forcible  Entry,  and  that  the  JutUces  of  Peace  might  re- 
fufe  to  meddle  with  it  for  that  Reafon  ;  but  adjudged,  that  B.  R.  hath  no  Original  Juriidiction 

of 


noo  Officers* 

of  Forcible  Entry  ;  and  this  being  a  Queftion  of  Right  between  two  contending  Officers,  it  muft 
be  decided  in  that  Manner  as  the  Law  directs  :  The  new  Marfhal  when  he  was  fworn  produced 
a  Leafe  from  the  Grantee  of  the  Office  for  a  certain  Number  of  Years,  determinable  upon  his 
Life,  which  is  good  ;  but  that  a  Leafe  for  Years  abfolutly  had  been  void,  becaufe  of  the  Danger 
of  its  going  to  Executors  or  Adminiflrators.     Mod.  Cajes  57.  Sutton's  Cafe. 

■        (D) 

SDf  3JuDictal  ana  !$h'mitcrial  Officers,  anu  to&at  Offices  arc  confident, 

tefcat  nor. 


-A 


t  Roll. 


Remembrancer  of  the  Exchequer,  who  held   that  Office  by  Patent  for  Life,  was  made  a 
Baron  of  that  Court  ;  adjudged,  that  his  Office  of  Remembrancer  was   ipfo  fatlo   void 
and  determined,  and  there  needs  no  Sci.fa*  to  repeal  his  Patent,  becaufe  a  Man  canr.ot  be  Judge 
and  Minifterin  one  and  the  fame  Court.     3  Eliz,.  Dyer  198. 

1.  An  Annuity  was  granted  to  one  to  exercife  the  Office  of  a  Steward,  and  it  being  ir)  Arrear, 
he  brought  a  Writ  of  Annuity  for  it,  and  had  Judgment  to  recover  ;  then  he  brought  a  Scire 
facias  to  have  Execution,  to  which  the  Defendant  pleaded,  that  pending  the  Writ,  he  was  re- 
quired to  keep  a  Court,  &c.  but  tefufed  ;  and  this  was  adjudged  a  good  Plea  ;  for  upon  the  Sci. 
fa.  he  had  Judgment  for  the  Arrears  due  before  and  pending  the  Writ,  and  after,  if  he  refufeth, 
dXc.  the  Annuity  ceafeth.     Pafcb  23  Eliz,.  Dyer  377. 

3.  Judgment  in  a  Writ  of  Right  in  the  King's  Court  in  his  Caftle  of  Rifing  in  Norfolk ;  and 
upon  a  Writ  of  Falfe  Judgment  brought  the  Error  affigned  was,  that  idem  Dominus  Rex  by  his 
Writ  of  Right  Patent  pracepit  Ballivis  fuis  de  Rifing  Caftle,  &c.  quod  plenum  rectum  teneant, 
when  that  Court,  and  the  Proceedings  therein,  were  coram  ftlatoribus,  and  not  coram  Ballivis ; 
but  the  Judgment  was  affirmed,  becaufe  the  Bailiffs  are  to  make  the  Summons,  and  the  Suitors 
to  do  Juftice;  and  where  the  King  is  Lord,  the  Writ  is  directed  to  the  Bailiffs,  but  where  a  Sub- 
ject is  Lord,  'tis  directed  to  the  Lord  himfelf.     Capell  verfus  Church.  Moor  1. 

4.  A  Conff  able  is  a  minifterial  Officer,  and  therefore  if  a  Warrant  is  directed  to  him  by  a  Ju- 
Rep"2-4  ft'ce  °^  Pe3ceJ  ^e  may  make  a  Deputy  to  execute  it,  and  fuch  a  Deputy  fhall  have  the  Benefit  of 
S.  C.       '  the  Statute  7  Jac.  cap.  5.  to  have  double  Coffs;  but  all  Returns  made  by  fuch  an  Officer  ought 

to  be  in  the  Name  of  the  Principal  ;  'tis  otherwife  in  the  Cafe  of  a  Judicial  Officer,  for  he  being 
perfonally  to  do  Jultice,  cannot  make  a  Deputy.  2  Bulft.  77.  Phelps  verfus  Winchcomb.  Moor 
845.  S.  C.     See  Leet.  (A)  \6.  contra.     S.  C.  cited  in  Sid.   3  J 5.  and  doubted. 

5.  In  a  Writ  of  Right,  the  Plaintiff  demanded  duas  partes  Cuftodia  de  Hay  in  tres  partes  di- 
vidend' in  the  Forreft  of  C.  it  was  objected  againff  this  Writ,  that  it  ought  to  be  Officium  cuftodia 
duarum  partiuni,  &c.  like  advocatio  duarum  partium  Ecclefta,  &c.  and  not  duas  partes  advocatio- 
nis ;  belides  in  duas  parte*  dividend'  is  wrong;  for  it  fhould  be  in  duas  partes  divifas,  becaufe 
the  Word  dividend'  is  not  proper  in  any  Manner  of  Writ,  except  a  Writ  of  Partition  ;  neither 
will  a  Writ  of  Right  lie  of  an  Office,  for  'tis  not  liberum  tenementum  by  the  Common  Law,  but 
the  Party  grieved  may  have  a  Quod  permittat  ;  and  of  that  Opinion  was  all  the  Court.  Mich. 
31  Eliz..  Leon.  36.  Salway  verfus  Lufon. 

6.  In  Falfe  tmprifimment,  the  Defendant  juftified  the  Putting  the  Plaintiff  in  the  Stocks  ;  for 
that  he  (the  Defendant)  was  Condable,  and  that  the  Plaintiff  brought  a  Child  of  two  Months 
old,  and  left  it  in  the  Church,  that  it  might  be  ffarved,  and  thereupon  the  Defendant  put  him 
in  the  Stocks  till  he  fhould  agree  to  take  the  Child  ;  and  upon  a  Demurrer  this  was  held  a  good 
Juftification,  becaufe  the  Plaintiff  had  a  felonious  Intention  to  dcflroy  the  Child,  and  the  Ad  of  the 
Conifable  was  only  to  prevent  the  Felony,  which  he  might  do  by  Virtue  of  his  Office.  Moor 
284.  Keale  verfus  Carter. 

7.  Refolved,  that  an  Alderman  may  refign  his  Office  of  Alderman  to  the  other  Aldermen  in 
Common  Council  j  'tis  tiue,  a  Refignation  ought  to  be  to  a  Superior  ;  but  this  is  not  properly  a 
Refignation,   hut  a  Relinquifbing  his  Office.      2  Roll.  Rep.  1 1.  Haz-ard's  Cafe. 

8.  Prohibition  to  the  Court  of  Chefler,  to  ftay  a  Suit  upon  an  Englijh  Bill,  in  which  the  Earl 
of  Rivers  was  Plaintiff,  for  that  the  Ear!  of  Derby  was  Chamberlain  of  Chefter,  and  Judge  of  the 
Court,  and  that  the  Plaintiff  had  married  his  Sifter;  but  a  Prohibition  was  denied,  becaufe  Fa- 
vour fhall  not  be  prefumed  in  a  Judge.  Hard.  503.  Brooks  verfus  Lord  Rivers.  12  Rep.  1 14.  Earl 
of  Derby's   Cafe. 

9.  Mandamus  to  reftore  him  to  the  Office  of  Town-Clerk  of  Sandwich  ;  the  Return  was,  that 
he  being  Town-Clerk,  was  fuch  a  Year  cfofe  Mayor,  and  accepted  and  executed  that  Office, 
and  afterwards  was  chofe  a  Jurat* ,  which  is  a  Jtidice  of  Peace  there,  and  that  in  Sandwich  there 
hath  been  Time  out  of  Mind  a  Couit  of  Record,  held  before  the  Mayor,  where  the  Town-Clerk 
ought  to  attend  as  Minifier ;  the  Queftion  was,  whether  the  Office  of  a  Mayor  and  Town-Clerk 
were  compa'ible,  and  the  Court  inclined,  that  they  were  not,  becaufe  th?  Mayor  is  the  Judge, 
and  the  Town  Clerk  the  Minift er  of  the  Court,  and  fhall  be  fined  for  his  Defaults,  and  he  could 
not  impofe  a  fine  upon  himfelf;  'tis  as  iaconfift'ent  in  one  Perfon,  as  a  Chief  juftice  to  be  Pro- 
ftotary  or  Clerk  of  the  Papers ;  or  as  a  Bifbop  to  be  a  Paxfon  in  his  own  Diocefe,  for  he  cannot 
viiit  himfelf,  tho1  he  may  have  a  Church  in  Commendam  in  another  Dioafe.  Sid.  305.  Vemor 
verfus  Mayor  of  Sandwich, 

1  lo.  In- 


Officers.  hoi 


10.  Information  againft  the  Defendant  for  executing  the  Office  of  Bailiff™  arreftinc  T.  S.  not 
having  taken  the  Oath  appointed  by  27  Eliz.  cap.  12.  after  a  Verdict  the  Judgment  was  ftay'd, 
becaufe  'tis  not  alledged  that  he  was  a  General  Bailiff,  and  being  charged  only  for  a  fingle  Aft, 
in  arreting  one  Man,  he  (hall  be  intended  a  Special  Bailiff  ;  and  if  ib,  he  is  not  within  that 
Aft.      2  L»v.  I  y  1.  The  King  verfus  Watts. 

11.  Error  of  a  Judgment  in  Newhry-Court,  of  which  the   Mayor  is  Judge,    and  the  Error  af-  f.  j,-,^ 
fjgned   was,  that  he  had  not  taken  the  Oath  according  to  the  Statute  25   Car.  2.   which  makes  81.  S.  C. 
the  Office  void  ;  for  the  Judgment  was  coram  nan  judice  ;  'tis  true,  the  Statute  makes  the  *  Of-  *T.  Jones 
fice  void,   but  that  is    only    as  to  himfelf,  to  fubjeft  him  to  a  Fine  for  intermedling  ;  b a/ides  this  I57-  De" 
is  not  affignable  for  Error,    becaufe  'tis  contrary  to  the  Record,   which  admits  him  to  be  Judge,  «^  v' 
and  if  he  was   only   fo  de  faflo,   'tis  fufficient ;  but  adjudged,   that  the  Statute  makes  the'Office  S.P." 
void   to  all   Manner  of  Purpofes  concerning  Jurifdiftion ;    and  if  fo,   then    this  Matter  is  amen- 
able for  Error,  tho'  contrary  to  the  Record  ;  but  it  was  adjudged  contrary  in  the  following  Cafe. 

1  Lev.  184.  Hipfley  verfus  Tuck. 

12.  Error  of  a  Judgment  in    Norwich  Court,  for  that  the  Sheriff,  who  was  Judge  of  the  Court,  Jones 
bad  not  taken  the  Oath  according  to  the  Statute  13  Car.  2.  cap.  1.  the  Defendant  pleaded,  that  137- 
the  Oaths  and  Declaration  were  not  tendered  to  the  Sheriff";  and  upon  Demurrer  to  this  Plea,  it 

was  adjudged  this  Matter  was  affignable  for  Error,  becaufe  'tis  contrary  to  the  Record  and  Ad* 
mittance  of  the  Parties ;  befides  this  Statute  requires,  that  the  Oath  fliall  be  tendrred,  &c.  and 
the  Declaration  likewife  to  him  to  fubferibe,  and  the  Tender  is  traverfable  ;  'tis  true,  the  Pro- 
vifo  by  which  the  Office  is  made  void  upon  Default  of  Taking  the  Oath,  CTc.  ftands  by  it  felf, 
and  is  abfolute,  yet  it  fhall  relate  to  the  firft  Part  of  the  Statute,  which  appoints  it  to  be  ten- 
dered.    2  Lev.  242.  Denning  verfus   Norris. 

13.  There  is  a  Diftinftion  where  a  Perfon  ufurps  an  Office,  and  where  he  comss  in  by  Co- 
lour of  an  Eleftion  ;  for  in  the  firft  Cafe  the  Afts  of  fuch  an  Officer  are  void,  but  the  Afts  of 
the  other  fhall  bind,  tho'  he  is  no  more  than  an  Officer  de  failo  ;  as  for  Infiance,  Queen  El;z. 
incorporated  the  City  of  Wells  by  one  Name,  and  King  Car.  2.  by  another,  and  a  Mayor  being 
chofen  by  Virtue  of  their  new  Charter,  he  with  the  greater  Number  of  the  new  Corporation, 
put  the  Common  Seal  to  a  Bond  ;  it  was  adjudged,  that  the  Bond  was  good,  tho'  it  was  only 
fealed  by  a  Mayor  de  faflo  ;  becaufe  all  Minifterial  and  Judicial  Afts  done  by  an  Officer  only  de 
fatlo,  are  good.     1  Lutw.   508.  Knight  verfus  Mayor  of  Wells. 

14.  Information  againft  Dr.  Burrell  for  exercifing  the  Office  of  Cenfor  of  the  College  of  Phyfici- 

ans,  not  having  taken  the  Oaths  as  by  the  Statutes  *  25  Car.  2.  cap.  2.  and  31  Car.  2.  cap.  1.  is  *7  &  S 
direfted,  by  which  all  Perfons   who  fhall  be  admitted  into  any  Publick  Office  or  Employment  Ec-  W-  5  cap. 
clefiatlical  or  Civil,  are  obliged  to  take  the  Oaths,  &c      Upon  Not  guilty  pleaded,   the  Jury  found  2?- 
a  Special  Verdift,  wherein  the  only  Point  was,  Whether  the  Cenfor  of  this  College  is  an  Office  "r  ^  I2 
of  Truft  within  thefe  Statutes;  it  was  infilled,  that  it   was  not,  becaufe  it  doth  not  relate  to  the  i-j'/'C*^' 
Publick  Administration,  concerning  the  Teace,   Manners  or  Government   of  the  People;  'tis  an 
Office  which  relates  to  a  private  Conflitution  ;  it  confifts  purely  in  the  Science  of  Phyfick,and  this 
Officer  hath  no  Manner  of  Dependance  on  the  Government :  But  the  better  Opinion  was,That  fince 
a  Cenfor  hath  the  Care  of  preferving  the  Health  of  the  Subjefts,  and  fince  the  College  of  Phyficians 
is  incorporated  by  the  *  Statute  for  the  good  of  the  Common-wealth,  and  the  Cenfor  hath  Power  *   ,  H  g 
to  inflict  Punifhments  on  thofe  who  ofKnd  againft  the  Rules  and  Methods  of  Phyfick  ;  therefore  Cap.  / 
be  is  a  Judge,  and  by  Confequence  a  Publick  Officer  within   the  Meaning  of  thefe  Statutes.     5 
Mod.  43 1 .  Dr.  Burrell's  Cafe. 

15.  Adjudged,  that  a  Village  and  a  Conftable  are  Correlatives;  that  an  Hamlet  hath  no  Con- 
ftabte,  and  that  the  Seffions  may  appoint  a  Conftable  where  the  Leet  neglefts  or  refufes  fo  to  do  ; 
'tis  true  the  Statute  13  &  14  tar.  2.  cap.  1 2.  gives  them  Authority  fo  to  do  in  particular  Cafes  there- 
in mentioned,  but  B.  R.  will  intend  they  have  a  fufficient  Authority  for  it ;  and  as  to  the  Au- 
thority of  a  Conftable,  if  a  Warrant  is  direfted  to  him  by  his  Name,  commanding  him  to  execute 
it,  he  may  go  out  of  his  Precinft,  if  he  will,  and  fhall  be  juftified  by  the  Warrant,  tho'  he  is  not 
compellable  to  go  out  ;  but  if  'tis  direfted  to  the  Conftables  in  general,  then  he  cannot  go  out 
of  his  Precinft.     1  Salk.  175.  The  Cafe  of  the  Villof  Charley. 
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For  Servants  Wages.  (A) 
About  Alehoufes  and  Vagrants.  (B) 
About  Removals  of  the  Poor,  and  of  Ap- 
peals and  Settlements.  (C) 
What  mall  be  a  Settlement.  (D) 
What  mall  not  be  a  Settlement.  (E) 


Concerning  Certificates.  (F) 

For  the  Relief  of  the  Poor,   and  con- 
cerning the  Church-wardens  and  Over- 
feers  Accounts.  (G) 

Orders  of  Seifions  good,  and  not  good. 
(H) 


o 


(A) 

Rder  to  pay  his  Coachman 's  Wages,  being  removed  by  Certiorari  into  B.  R.  it  was 
quafhed  becaufe  the  Statute  5  Eliz,.  cap.  4.  dot  not  extend  to  Coachmen,  or  any 
other  Servants,  but  in  Husbandry.    T.  Jones.  47.  Devall's  Cafe. 

2.  The  Juftices  made  an  Order  upon  IV.  R.  that  he  fiiould  pay  W.  W.  fo  much 
Money  for  Labour  and.  Work  done,  without  fitting  forth,  that  IV.  W.  was  his  Servant  ;  the  Order 
was  quafhed,  becaufe  the  Juftices  have  only  Power  in  Cafes  of  Wages  of  Statuable  Servants, 
(viz,-)  Servants  in  Husbandry,  and  that  they  would  be  very  tender  in  quafhing  fuch  Orders  j 
but  by  this  Order  it  doth  not  appear,  but  that  the  Work  done  might  be  Carpenters  Work.  Mod. 
Cafes  gi.T'he  Queen  verbs  Corbett. 

2.  An  Order  was  made,  reciting,  that  W.  W.  and  W-  R.  were  retained  by  one  London,  who 
was  Overfeer  of  the  Works  of  the  King's  Gardens  in  Hampton-Court,  at  fo  much  a  Day,  to  work 
in  the  Garden  j  and  that  they  worked  fo  many  Days,  &c.  and  fo  much  was  due  to  them,  which 
London  was  ordered  to  pay  ;  this  Order  being  removed  by  Certiorari  from  Hicks^s  Hall,  it  was 
quafhed,  becaufe  the  JufHces  have  no  Power  by  the  Statute  5  El.  cap.  4.  to  order  Payment  of  Wa- 
ges of  any  Labourer  or  Servant,  but  fuch  as  are  employed  in  Husbandry,  in  which  they  may  com- 
pel Men  to  ferve  by  Virtue  of  the  Statute,  and  therefore  may  enforce  the  Payment  of  their  Wages, 
which  they  have  Power  likewife  to  fettle  ;  'tis  true,  where  an  Order  is  for  the  Payment  of  Wages 
generally,  it  fhall  be  intended  Wages  in  Husbandry  ;  but  upon  the  Face  of  this  Order  it  appears 
to  be  otherwife,  therefore  'tis  void.     Mod.  Cafes  204.  The  Queen  verfus  London. 

4.  juftices  in  Sedions  made  an  Order  for  Payment  of  Servants  Wages,  and  Cofts  of  Suit,  and 
committed  the  Mafter  for  not  paying  it ;  but  the  Order  was  quafhed,  for  they  cannot  commit,  but 
muft  indift  for  difobeying  their  Order  ;  befides  they  have  no  Power  to  compel  the  Payment  of  Ser- 
vants Wages.   5  Mod.  41 9.  The  King  verfus  Pope. 

5.  The  Servant  of  one  Harding  complained  to  the  Seffions,  that  her  Mafter  was  in  Arrear,  and 
would  not  pay  her  Wages  •  on  hearing  the  Matter  both  Parties  referred  it  by  Agreement  to  Sir 
Tho.  Lane,  to  be  determined,  and  an  Order  of  Se/Iions  was  made  accordingly  ;  afterwards  Sir  Tho- 
mas made  an  Award,  and  thereupon  a  Certiorari  was  brought ;  and  adjudged,  that  the  Sejfions 
cannot  even  by  Confent  of  the  Parties,  make  an  Order  of  Reference  of  a  Thing  to  be  determin- 
ed by  another  ;  they  may  make  an  Order  to  refer  a  Thing  to  the  Examination  of  another,  and  to 
make  his  Report,  but  not  to  determine.     2  Salk.  477.  The  King  verfus  Harding. 

6.  An  Order  was  made  by  the  Juftices  of  Peace,  for  the  Defendant  to  pay  40  s.  for  Wages  generally; 
it  was  moved  to  quafh  it,  becaufe  'tis  not  faid  for  what  Wages,  and  the  Juftices  have  only  Power 
to  fettle  Wages  in  Husbandry ;  but  adjudged,  that  it  fhall  be  intended  for  fuch  Wages,  fince  the 
contrary  doth  not  appear.     2  Salk.  484.  The  King  verfus  Gregory.     See  T'he  King  verfus  Goucb. 
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about  SUcfcoufes  ano  aagranm 

1.  TNdiftment  by  a  Jury  at  Port/mouth,  for  that  W.  B.  was  an  idle  Perfon,  and  did  wander  in 
1  that  Town  felling  Ware  as  a  Petit  Chapman  ;  and  upon  a  Demurrer  to  this  Indiftment  it 
was  infilled  to  maintain  it,  that  a  Petit  Chapman  is  a  Vagabond  by  the  Statute  39  Eliz,.  cap.  4. 
'tis  true,  by  the  Statute  *  8  &  9  Will.  3.  cap.  25.  fome  Petit  Chapmen,  (viz,.)  fuch  as  are  quali-  *  98c  id 
fled  by  thefe  Statutes  may  follow  that  Occupation,  but  not  in  Borough  Towns  or  Corporations,  for  W.3.o*7» 
thefe  Afts  do  not  extend  to  give  them  Liberty  to  fell  or  trade  in  thofe  Places :  But  adjudged, 'that 
a  Vagabond  quatenus  fuch,  was  not  indictable,  for  at  Common  Law  a  Man  might  go  whither  he 
would ;  but  if  he  is  an  idle  and  loofe  Perfon,  he  might  be  taken  up  as  a  Vagrant,  and  bound  to 
his  Good  Behaviour  at  Common  Law,  and  might  be  compelled  to  work  by*  the  Statute  of  La- 
bourers •  the  Indiftment  was  quafhed.     Mod.  Cafes  240.  The  Qjteen  verfus  Bran-worth. 

2.  Adjudged,  that  the  Seffions  cannot  fupprefs  an  Alehoufe  lieenfed  by  two  Juftices,  unlefs  'tis 
for  Diforder,  for  by  the  Statute  5  &  6  Ed.  6.  cap.  25.  they  have  no  fuch  Authority.  2  Salk.Ajo. 
The  King  verfus  Randal/. 

3.  T  P.  was  fettled  at  E.  and  afterwards  became  a  Vagrant;  that  can  be  no  Determination  of 
his  Settlement ;  for  by  the  Statute  39  Eliz,.  cap.  4.  he  may  be  fent  to  the  Place  of  his  Birth  ;  and 
by  the  Statute  43  Eliz,.  cap.  2.  he  may  be  fent  as  a  poor  Perfon  to  the  Place  where  he  was  legally 
fettled  ;  but  if  that  cannot  be  known,  then  to  the  Place  of  his  Birth  ;  fo  that  both  thefe  Statutes 
are  confiftent.     2  Salk.  526. 

(C)  1 

about  ftemotate  of  $ooj,  appeal^  Settlements  &c. 

1.  'TpWO  Juftices  made  an  Order  to  fend  a  poor  Man  from  Redlourne  to  St.  Albans;  but  upon 
J.  an  Appeal  to  the  Seffions,  an  Order  was  made  to  quafli  the  Order  of  the  two  Juftices  ; 
and  upon  a  Certiorari  to  remove  the  Seffions  Order  into  B.  R.  a  Rule  was  made,  that  it  fhould  be 
quafned,  and  that  the  firft  Order  of  the  two  Juftices  fhould  be  confirmed,  fo  that  now  the  poor 
Man  was  fettled  at  St.  Albans ;  but  he  of  his  own  Accord  came  back  to  Redlourne ;  and  the  Ju- 
ftices being  of  Opinion,  that  they  could  not  fend  him  to  the  Houfe  of  Correction  for  thus  return- 
ing to  the  Place  from  which  he  was  firft  removed,  becaufe  the  firft  Order  was  not  before  them ;  it 
being  removed  by  Certiorari,  the  Court  of  B  R.  was  moved  for  a  Rule  to  enforce  the  Execution 
of  the  former  Rule,  by  which  the  Seffions  Order  was  quafhed ;  but  the  Court  direfted,  that  the 
former  Rule  fhould  be  fhewed  to  the  Juftices,  and  the  firft  Order ;  and  then,  if  they  refufed  to 
punifh  the  Perfon  thus  returning,  to  make  an  Affidavit  of  the  Matter  and  move  the  Court  again. 
5  Mod.  163.  The  King  verfus  Hall. 

2.  An  Order  was  made  by  two  Juftices  to  remove  a  Man  from  the  Parifh  of  Walton  to  the 
Parifh  of  Chefterfield,  which  Order  was  confirmed  upon  an  Appeal  to  the  Seffions;  and  being  re- 
moved by  Certiorari,  the  firft  Order  was  quafhed,  becaufe  it  did  not  appear  to  be  made  by  two 
Juftices  of  the  Peace,  it  was  only,  Whereas  Complaint  hath  been  made  unto  us,  not  reciting  their 
Authority  as  Juftices ;  'tis  true,  they  were  mentioned  to  be  Juftices  upon  the  Appeal,  but  that 
will  not  help,  for  they  might  be  fo  then,  but  not  at  the  Making  the  Order.  5  Mod.  322.  "The 
Parifh  of  Walton. 

3.  Two  Juftices  made  ah  Order  to  remove  a  poor  Man  from  Weflham  to  Batterfea,  and  upori 
an  Appeal  to  the  Seffions  that  Order  was  fet  afide ;  then  the  fame  Seffions  did  fuperfede  their  own 
Order,  and  confirmed  the  Order  of  the  two  Juftices ;  and  it  was  infifted,  that  their  own  Order 
was  in  their  Power  during  all  the  Time  of  their  Seffions,  and  therefore  they  might  lawfully  fuper- 
fede it ;  but  adjudged,  that  having  once  executed  their  Power  by  fetting  afide  the  Order  of  the 
Juftices,  they  cannot  fet  it  up;  fo  the  Court  affirmed  the  firft  Order  of  Seffions  and  quafhed  the 
Second.     5  Mod.  396.  Batterfea  verfus  Weflham. 

4.  The  Order  was,  Whereas  Complaint  hath  been  made  unto  us  by  the  Church-wardens,  &c. 
that  W.  R.  came  to  fettle  in  the  Parijh  of  C.  contrary  to  Law,  we  therefore  Order  you  to  remove 
him  from,  8ic.  quafhed  for  Want  of  an  Adjudication,  that  he  was  likely  to  become  chargeable. 
Mod.  Cafes  163.  The  Queen  verfus  Inhabitants  of  Newnham. 

5.  Upon  an  Appeal  to  the  Seffions,  they  made  an  Order  to  quafli  the  Order  of  the  two  Jufticesj 
and  to  fend  the  Perfon  to  the  Parijh  from  whence  he  was  removed;  and  upon  a  Motion  to  quafh 
this  Order,  becaufe  the  Seffions  have  only  Power  to  affirm  or  quafh,  but  here  they  had  made  a 
new  Order,  it  was  ruled,  that  an  Order  may  be  good  in  Part  and  void  in  Part;  fo  that  Part, 
which  ordered  the  poor  Perfon  to  be  fent  back,  was  quafhed,  and  the  other  confirmed.  Pafh. 
1  Ann.  Far;:  10.  The  Qtieen  verfus  Parifh  of  Milverton. 

6.  On  a  Certiorari  an  Order  was  returned,  that  a  Girl  about  thirteen  Years  old  lived  conftant- 
ly  with  her  Grandmother  at  DumbUton,  but  her  Father  had  a  Settlement  in  Beckford  in  the  fame 
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County  ;  and  this  Girl  wanting  Relief,  was  by  Order  of  two  Juflices  fent  to  Bedford,  for  no 
other  Reafon,  but  becaufe  her  Father  was  lawfully  fettled  there:  This  Order  was  quafhed,  for 
tho'  till  eight  Tears,  the  Settlement  of  the  Child  muft  follow  that  of  the  Parent,  yet  afterwards 
the  Child  may  acquire  a  Settlement  elfewhere  :  But  it  doth  not  appear  by  this  Order,  that  it 
had  not  gained  a  Settlement  elfevhere.  2  Sulk.  470.  Inhabitants  of  Dumbleton  verfus  Bedford. 
Mod.  7.  Two  juflices  made  an  Order  to  remove  a  poor  Man  from  Woking  to  OfweU j  and  upon  an 

Appeal,  the"  SelTions  ordered  the  Juflices  Order  to  be  fuperfeded,  and  that  the  Perfon  fhould  be 
removed  to  Wakmg;  it  was  infilled  in  B.  R.  that  the  Sf'fions  have  only  Power  to  affirm  or  qUo/h, 
but  not  to  fuperfede  an  Order,  or  to  fufpend  it  for  a  Time;  and  here  they  have  made  an  Order 
upon  a  third  Parifli  not  concerned,  for  it  doth  not  appear,  that  Woking  and  Waking  is  the  fame 
Parifh;  it  was  referred  to  a  Judge  of  Allife.  2  Salk.  47?,.  Inhabiitthts  of  Ofwe U  verfus  Woking. 
See  Eatterfa  verfus  Weftbam. 

8  One  Rice  being  fix  Years  Lift  pair,  legally  fettled  in  the  Parifh  of  St.  Nicholas,  clandeftinely 
came  into  the  Parifli  of  St.  Helen  in  Abingdon,  and  there  lived,  without  giving  any  'Notice  to  the 
Parifh-Officers  ;  thereupon  he  was  removed  by  the  Order  of  two  Juflices  to  St.  Nicholas's,  which 
Ord  r  foas  confirmed  upon  an  Appeal ;  and  being  now  removed  into  B.  R.  the  Queftion  was,  whe- 
ther having  lived  in  St,  Helens  for  fix  Years,  Notice  might  be  prefumed,  and  every  Thing  elfe  ne- 
cefTary  to  °ain  a  Settlement  there  ;  and  adjudged,  that  it  fhould  not,  becaufe  it  appears  by  the  Or- 
der, that  he  clandeftinely  removed  himfelf  thither,  and  might  continue  there  fo  long  in  the  like 
Manner.  2  Salk.  472.  St.  Helens  Parifh  verfus  St.  Nicholas's  Parijh. 
•;  Mod.  9-  An  Order  to  remove  a  poor  Man  was  quafhed,  for  that  it  was,  whereas  B.  is  (as  we  are  cre- 

315.  dibly  informed)  the  Place  of  his  lajl  legal  Settlement,  which  is  no  Judgment  that  it  was  fo,  and  the 

Statute  requires,  that  the  Perfon  fhall  be  removed  to  the  Place  where  he  was  lair,  legally  fettled. 
2  Silk. 47 1.  Trobridge  Parijh  verfus  Wefton. 
Mod  i°-  Order  to  remove  a  poor  Perfon  was  quafhed,  becaufe  it  did  not  fet  forth  that  one  of  the  Ju- 

jai.    '     ftices  was  of  the  Quorum;  for  this  being  a  Special  Authority,  muft  be  purfued.     2  Salk.  473.  Chi d- 
dingftone  Parijh  verfus  Penjhurft. 

11.  An  Order  to  remove  a  poor  Perfon  was  quafhed,  becaufe  it  did  not  appear  that  the  two 
Juflices  were   of  the  County,    but  only  refiding  in  the  County.      2  Salk.  474.    "the  King  verfus 

Dobbins. 

12.  An  Order  of  two  Juflices  to  remove  a  Perfon  to  Terrent  Crawford  in  DorftfJme,  from  Ter~ 
rent  Kingllon  in  the  faid  County  ;  and  upon  an  Appeal  the  Seffions  made  an  Order  to  remove  him 
to  Amner,  which  appeared  to  them  to  be  the  laft  Place  of  his  lawful  Settlement,-  this  Order  was 
quafhed  in  B.  R.  becaufe  the  Seffions  made  an  original  Order,  they  might  have  reverfed  the  firft 
Order  or  ordered  the  Perfon  to  be  removed  to  Terrent  King/Ion,  but  not  to  Amner,  which  is  a 
third  Parifh,  which  was  no  Ways  concerned,  either  in  the  Order  or  Appeal.     2  Salk.  474.  Amner 

Parifh's  Cafe.  ; 

13.  The  Cafe  upon  a  Removal  to  Talbury  was,  Robert  Flood  was  born  in  Talbury  and  ferved 
feven  Years  Apprtnticefhip  there,  which  ended  in  the  Year  1693,  and  fince  that  Time  he  lived 
in  Foflon  in  the  Parifh  of  Scropton,  and  in  other  Places;  but  the  Blackfmith  of  Fofton  dying,  Flood 
went  thither  in  the  Year  1694,  and  rented  a  Chamber  and  the  Shop  of  the  Widow  at  52  /.  per 
Annum,  with  the  Confent  of  the  Bailiff  of  the  Lord  of  the  Manor,  and  was  publickly  employed 
by  the  Parifhioners,  and  particularly  by  the  faid  Bailiff,  and  by  the  Vicar,  and  by  the  Juflice  of 
Peace,  but  gave  no  Notice  in  Writing,  nor  rental  a  'Tenement  of  10 1,  nor  ferved  any  pub  lick  Of- 
fice ;  the  Queftion  was,  whether  this  publick  Way  of  Living  did  not  amount  to  a  giving  Notice  in 
Writing  within  the  Meaning  of  the  Statutes  1  fjac.  2.  and  3  d>*  4  Will.  &  Mar.  cap.  1 1.  adjudg- 
ed, that  it  might  fatisfy  the  firft  Statute,  but  not  the  laft,-  for  fince  the  laft  Statute  nothing  fhall 
amount  to  a  giving  Notice  in  Writing,  but  what  is  therein  particularly  mentioned.  2  Salk.  qj6. 
Talbury  Parijh  verfus  Scropton.     See  Buckingham  Parijh.  S.  P. 

14.  An  Order  by  two  Juflices  to  remove  Anne  Talley  from  Cockfield  to  Buxted;  and  upon  an 
Appeal  the  Order  was  confirmed  ;  but  at  the  next  Seffions  afterwards  there  was  an  Order  of  Review 
made,  and  the  Seffions  Order  was  quafhed,  becaufe  obtained  by  Surprife  ;  but  adjudged,  that  this 
Order  of  Review  fhall  be  quafhed,  becaufe  after  the  firft  Seffions  the  Juflices  have  no  farther 
Power.     2  Salk.  qjj.  Cockfield  Parijh  verfus  Buxted. 

1  5.  One  Facy  was  fettled  at  Heavy-Tree,  and  afterwards  went  into  the  Parifh  of  St.  Mary  le  More 
in  Excefter,  where  he  rented  an  Houfe  at  7/.  per  Annum,  wherein  he  lived  a  Year,  and  paid  the 
Rates  and  Taxes  due  for  the  faid  Houfe,  which  were  not  charged  on  his  Perfon,  but  on  the  Houfe  ; 
adjudged,  that  this  Payment  of  Parifh  'Taxes  made  a  Settlement.  2  Sulk.  478.  Parifh  of  St.  Mary 
verfus  Heavy-Tree.     See  Talborne  verfus  Boflon. 

\6.  An  Order  was  thus:  ff.  Whereas  Complaint  hath  been  made  unto  us,  &c.  that  Eliz-abeth 
Fulford  is  lately  come  into  the  Parifh  of  St.  Giles's  CrippLgate,  and  is  likely  to  be  chargeable  to  the 
fame,  and  whereas  on  Oath  made  by  the  faid  Elizabeth  Fulford,  it  appears,  that  her  Husband  was 

* SeeSzA-  iajl  legally  fettled  in  Hackney:  Thefe  are  therefore,  &c.  quafhed,  becaufe  there  was  no  *  Adjudi- 

dlelcomb  catjon  0f  tne  laft  Settlement,  but  only  it  appeared  to  be  fo  upon  the  Oath  of  the  Woman.     2  Salk. 

mSh'and  47^-  Stm  Giles's  Parijh  verfus  Hackney. 
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17.  An  Order,  made  by  two  Juftices  for  fettling  a  poor  Perfon,  was  quafhed  at  the  Seffions,  but 
becaufe  it  did  not  appear  that  it  came  before  them  by  Way  of  Appeal,  that  Order  of  Seffions  was 
quafhed  in  B.  R.  for  the  Seffions  have  no  Jurifdiction  without  it.  '  2  Salk.  478. 

1 8.  Order  of  two  Juftices  was,  Whereas  Complaint  hath  been  made  unto  us,  that  Jacob  Duckin 
with  his  Wife  and  Children,  came  from  the  Place  of  his  Abode  and  laft  legal  Settlement  in  Berry  to 
Arundel,  &c.  quafhed,  becaufe  there  is  r.o  Adjudication  by  the  Juftices,  that  Berry  was  the  laft: 
legal  Place  of  his  Settlement ;  but  it  was  only  complained,  that  Berry  was  that  Place,  z  Salk.  470. 
Berry  Parijh  verfus  Arundel/. 

1  p.  One  Jerrifon  was  a  Servant  to  Sir  Paul  Jenkinfon  in  Walt ham,  and  afterwards  was  put  5  Mod. 
out  by  his  faid  Matter  to  a  Barber  in  Cbeflerf.eld  to  learn  to  fhave,  for  which  the  Barber  was  to  328. 
have  5  /.  of  Sit  Paul,  and  continued  there  a  Year,  according  to  Covenants  made  between  Sir  Paul 
and  the  Barber,  to  which  Jerrifon  was  no  Party;    adjudged,  that  this  did  not  make  a  Settlement 
at  Chejierfield,  becaufe  no  Service  by  Hiring,  but  rather  as  a  Boarder  there  for  his  Education      2 
Salk.  478.  The  Cafe  of  Chefter field. 

20.  Order  to  remove  a  poor  Woman  from  Tardly  in  Worceflerfliire  to  SwolhiU  in  Warwick/lire; 
afterwards  two  Juftices  in  Warwick/hire  made  an  Order  to  remove  her  to  Norton  in  Worceflerfhire\ 
and  then  two  Justices  fent  her  back  to  Swolhill  in  Warwick/hire  ;  and  upon  an  Appeal  to  the  Tu- 
ftices  in  their  Seffions  in  Warwick,  the  Settlement  was  confirmed  at  Norton ;  and  then  an  Order 
was  made  by  two  Juftices  to  execute  the  Seffions  Order;  the  Court  feemed  to  be  of  Opinion  to 
quafh  all  the  Orders  but  the  Firft,  for  that  being  made  by  two  Juftices,  is  binding  againft  all  Pa- 
rishes till  repealed,  which  muft  be  by  Appeal  to  the  Seffions,  and  the  Order  to  fend  her  to  Swolhill 
was  never  repealed,  for  whsn  flie  came  thither,  fhe  was  fent  to  Norton,  a  third  Place,  and  the  Send- 
ing her  thither  lhall  never  be  taken  to  be  an  original  Order,  for  if  it  fhould,  then  they  might  fend 
her  back  again  to  Tardly,  and  fo  there  would  be  a  continued  Circuity,-  but  fince  Norton  hzd.  ap- 
pealed to  the  Seffions,  and  h:d  been  concluded  there,  the  Court  would  not  quafh  the  Order. 
2  Salk. /[Si.  Norton  Parijh  verfus  Sv   "'ill. 

21.  An  Order  was  made  to  remove  two  Men  and  their  Families,  quafhed,  becaufe  too  oeneral 
for  fome  of  their  Families  might  not  be  removeable  by  Law;  as  for  lnflance,  a  Man  fettled  in  B. 
marries  a  poor  Woman  fettled  in  W.  who  had  Children  by  her  firft  Husband ;  the  Wife  muft  be 
fettled  where  her  Husband  i.-,  bur  the  Children  above  feven  Years  old  are  not  removeable  •  'tis 
true,  thofe  under  that  Age  muft  go  with  the  Muther,  but 'tis  only  as  Nurfe-children,  for  they'ihall 
be  kept  at  the  Charge  of  the  Parifh  of  IV.  where  the.r  Mother  was  fettled  before  fhe  married.  2 
Salk.  482,  485.  S'/vanut  Johnfon's  Cafe.  S.  P. 

22.  It  was  fettled  in  the  Cafe  of  the  Farifh  of  Wootton  Baffett,  that  if  the  firft  Oder  is  naught, 
no  fubfequent  Order  upon  an  Appeal  can  make  it  good,  and  for  that  Reafon  both  Orders  were 
quafhed.     2  Salk.  482.  Wootton  Bzjfett's  Cafe. 

23.  A  pior  T  fa^t  was  left  in  Chrifl-Cburcb  Hofpital,  and  upon  Complaint  of  the  Wardens  of 
the  Hofpital,  two  Juftices  made  an  Order,  that  the  Overfeers  of  the  Poor  of  that  Parifh  fhould  re- 
ceive and  maintain  it;  but  it  was  quafhed,  becaufe  it  was  not  faid,  that  the  Parents  were  un- 
known, or  that  the  Child  was  likely  to  be  chargeable  to  the  Parifh.  2  Salk.  485.  Cbriji's  Hojpi- 
tafs  Cafe. 

24.  An  Order  of  two  Juftices  for  fending  a  poor  Man  from  Beeding  to  Kingfton,  -was  reverfed 
upon  an  Appeal,  and  then  the  poor  Man  went  back  to  Beeding,  and  they  procured  another  Or- 
der to  fend  him  from  thence  to  D.  and  upon  a  Motion  to  quafh  that  Order,  it  was  infifted,  that 
the  Order  of  Reverfal,  upon  an  Appeal,  was  conclufive  and  made  the  Settlement  at  Beeding;  but 
adjudged,  that  this  Determination  upon  an  Appeal  binds  only  the  contending  Parifhes,  and  not  a 
third  Parifh.  2  Salk.  480".  Beeding  Parijh  verfus  Kingfton  Boxvfcx.  2  Salk.  524.  Harrow  verfus 
Ri/lip.  S.  P.  See  Swan/comb  verfus  Thenfeild.  S.  P.  a  Salk.  52 7.  Minton  verfus  Stony  Strat- 
ford. S.  P. 

25.  An  Order  of  Seffions  was  drawn  up  fpecially  to  have  the  Opinion  of  the  Court,  which  was 
thus  concluded,  And  if  the  Court  Jh  all  be  of  Opinion,  &c.  then;  adjudged  naught,  for  the  Seffions 
ought  to  determine  it  firft,  and  not  conclude  to  the  Opinion  of  the  Court.     2  Salk.  486. 

25.  A  Seffions  Order  was  made  for  Relief  of  poor  Prifoners  in  Gaol,  and  for  providing  Mate- 
rials to  fet  them  on  Work,  upon  the  Statutes  14  Eliz..  tap.  5.  and  10  Car.  2.  cap.  4.  by  which  a 
Sum  was  aflefTed  on  feveral  Parifhes,  not  exceeding  what  is  allowed  by  thefe  Afts;  quafhed,  be- 
caufe they  ought  to  make  diftinft  Orders  upon  each  Act,  the  Money  being  applicable  by  the  Acts 
to  different  Purpofes.     2  Salk.  4S7.  Eaton-Bridge  Parijh  verfus  Weftram. 

27.  Where  a  Place  is  extraparochial,  the  Juftices  can  neither  fend  a  poor  Man  to  it  or  from  it; 
fo  adjudged  in  the  Cafe  of  the  Forrejl  of  Dean  and  Parijh  of  Linton  ;  fo  where  a  Special  Order  of 
Seffions  was  made,  that  T.  P.  was  bound  Apprentice  and  ferved  feven  Years  within  the  Precinct 
of  Bridewell,  and  afterwards  lived  nine  Years  in  ClerkenweU,  but  gained  no  Settlement  there, 
therefore  he  was  fent  to  Bridewell,  that  being  the  laft  Place  of  his  legal  Settlement;  and  this  Or- 
der fet  forth  Bridewell  to  be  an  extraparochial  Place;  and  aJjudged,  that  the  juftices  have  no 
Power  to  fend  him  to  fuch  Place;  'tis  cafus  omiffui  out  of  the  Statute,  and  the  Order  was  quafh- 
ed: This  was  2^.2/^.486.  Bridewel  Precinct1  verfus  Clerkenwel. 

28.  But  it    hath  been   fince  ruled,    that  by  Virtue  of  the  Statute   13  &  14  Car.  2.  cap.  12. 
fet~i.il.  the  Juftices  mayexercife  the  Powers  given  by  the  43  Eliz.  and  by  that  Ad:  in  all  extra- 
parochial Places,  where  there  are  more  Houfes  than  one,  Co  as  the  Place  comes  under  the  Deno- 
mination 
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mination  of  a  Vill  or  Townfftip ;  for,  as  an  extraparochial  Place  may  be  taxed  in  Aid  of  a  Parifli 
'tis  reafonable  that   a  Parifh  fhould  aid  an  eXtraparochial  Place,     z  Sulk.  486.   Stokelane  verfus 

2,0  "Order  to  remove  a  poor  Man  from  B.  to  Cbalbury;  then  the  Parifhioners  of  Challiiry  got 
an  Order  to  remove  him  to  Farringdon  in  Berkjhtre;  and  thefe  Orders  being  returned  by  Certio- 
rari into  B.  R.  it  was  adjudged,  that  Chalbary  fhould  have  got  the  original  Order  upon  them  re- 
pealed •  for  Sending  him  to  Farringdon  was  a  Falfifying  the  original  Order,  which  cannot  be  done, 
but  upon  an  Appeal;  for  the  Order  of  two  Juftices  is  a  Determination  of  the  Right  againft  all 
Perfons  till  repealed,  therefore  Cbalbury  fhould  h.ive  appealed  and  got  the  Order  difcharged,  and 
then  the  poor  Man  muft  have  been  returned  to  B.  and  they  mult  fend  him  to  Farringdon.  2  Saik. 
a88.  Cbalbury  Parrjh  verfus  Farringdon. 

'  20.  Order  to  remove  a  poor  Man  with  bis  Wife  and  Children,  from  Ware  to  Stan/led,  quafh- 
ed  •  becaufe  Wife  and  Children  was  too  general  and  incertain,  for  fume  of  the  Children  might  not 
be  'removeable  •  bdides,  the  Order  was  thus,  (viz,.)  it  appears  upon  Examination  before  us,  or 
one  of  us,  which  is  ill,  becaufe  the  Examination  ought  to  be  before  two  Juftices.  2  Salk.  488. 
Wan  Piirijh  verfus  Stunfted.  . 

2 1.  Order  of  two  Juftices  to  remove  a  poor  Man  from  Tarring  to  Findon,  this  was  in  the  Year 
1694-  about  fix  Years  afterwards  the  Man  came  to  Tbackbam,  a  third  Parifh;  and  in  Regard 
Findon  had  never  appealed,  they  of  Tbackham  get  an  Order  to  fend  him  back  thither,  and  then, 
and  not  before,  Findon  appealed  from  the  Order  of  Tbackbam ;  adjudged,  that  the  Man  was  le- 
gally fettled  at  Findon,  they  having  not  appealed  from  the  firft  Order  in  fix  Years,  and  are  now 
concluded  to  fay,  that  the  Settlement  is  not  with  them;  but  in  Regard  ol  the  Length  of  Time, 
which  was  fix  Years,  the  Man  might  in  that  Time  gain  a  new  Settlement  in  another  Place,  or  at 
leaft  at  Tbdikbam ;    they  would   not  quafh  the  Order.     2  Salk.  489.    Thachham  Parijh  verfus 

Findon. 

32.  Two  Tuftices  of  a  Corporation  made  an  Order  to  remove  a  poor  Man  from  them  to  Wen- 
dover •  from  this  Order  there  was  an  Appeal  to  the  Seflions  in  the  Corporation,  where  it  was 
confirmed,  but  both  Orders  were  quafhed,  (viz,.)  the  original  Order,  for  that  it  was,  Whereai  we 
are  credibly  informed,  that  Wendover  was  the  laji  Place  oj  bis  legal  Settlement,  which  is  no  Adju- 
dication that  it  was  fo ;  and  the  Order  upon  the  Appeal  was  quaflied,  becaufe  it  was  to  the  Seffion$ 
of  the  Corporation,  when  it  fhould  be  to  the  Seflions  of  the  County.  2  Salk.  490.  Watford  Pa- 
rifh verfus  Wendover. 

33.  Order  of  two  Juftices  quafhed,  for  that  it  was,  Whereas  Complaint  hath  been  made  unto  us, 
&c.  that  T.  P.  is  likely  to  become  chargeable  to  the  Parijh,  &c.  for  this  is  no  Adjudication ;  if  it 
had  been,  Whereas  it  appears  unto  us,  upon  the  Complaint  of  the  Church-wardens,  &c.  that  had 
been  well  enough.     2  Salk.  491.  Sadilcfcomb  Parifli  verfus  Burwafh. 

34.  Order  to  fend  a  poor  Man  to  Shens field,  and  upon  an  Appeal  that  Order  was  confirmed', 
afterwards  Shensfield  fends  him  by  anocher  Order  to  Swanfcomb ;  the'fe  Orders  being  returned  by 
Certiorari,  the  Order  to  Swanfcomb  was  quafhed,  becaufe  by  the  confirming  the  firft  Order  upon 
an  Appeal,  Shew field  was  bound  againft  all  the  World,  and  could  not  fay  that  was  not  the  laft 
Place  of  his  Settlement ;  'tis  true,  if  the  firft  Order  had  been  reverfed  upon  the  Appeal,  or  if  there 
had  been  no  Appeal  at  all,  then  the  Matter  is  at  large  as  to  all  Parifhes,  other  than  to  the  Parifli 
to  which  the  poor  Man  was  fent,  for  he  fhall  never  be  fent  thither  again,  becaufe  by  the  Reverfal 
of  the  Order,  the  Seflions  had  determined,  that  was  not  the  laft  Place  of  his  Settlement,  fo  thai 
an  Order  reverfed  is  final  only  between  the  contending  Parifhes,  but  an  Order  confirmed,  or  not 
appealed  from,  is  final  to  all.  2  Salk.  492.  Swanfcomb  Parijh  verfus  Shensfield.  See  Bedenham  ver- 
fus Kingflon.  S  P.    2  Salk.  527.  Minton  verfus  Stony-Stratford.  S.  P. 

5  Mod.  3^.  Order  of  two  juftices  to  remove  a  poor  Man  from  the  Parifh  of  Wootton  Rivers  to  St.  Peter's 

H9«  in  Marlborough ;  it  was  objected  that  the  Order  was  ill,  becaufe  it  was  faid,  upon  Complaint  only, 

without  faying,  of  the  Church-wardens  and  Overfeers  of  the  Poor;  and  it  was  not,  that  fhe  did 
not  Rent  a  Tenement  of  10/.  per  Annum;  adjudged,  that  as  to  the  not  Renting  a  Tenement,  &c. 
'tis  not  necefiary  in  the  Order,  but  it  was  quafhed  for  the  firft:  Exception ;  for  any  Man  coming 
into  a  Parifh  cannot  be  difturbed  but  by  thole  who  have  Authority  to  do  it,  therefore  a  Complaint 
ex  Officio  fi^nifies  nothing,  it  muft  be  made  by  the  Church-wardens  or  Overfeers  of  the  Poor,  or 
both  ;  and'tho'  it  appeared  to  be  fo  upon  the  Return  of  the  Certiorari,  yet  that  will  not  cure  the 
Defect  in  the  Order  it  felf,  where  it  was  not  fo.  2  Salk.  492.  Wootton  Rivers  Parijh  verfus  Sti 
Peter's  Marlborough. 

36.  Art  Order  was  made  to  remove  a  poor  Man  from  the  Parifh  of  St.  George  to  the  Tarifli  of 
St.  Ollave,  where  he  was  laft  legally  fettled,  and  this  Order  was  confirmed  upon  an  Appeal,  and 
both  thefe  Orders  being  removed  by  Certiorari,  were  quafhed,  becaufe  the  Direction  of  the  ori- 
ginal Order  was  to  the  Church-wardens,  &c.  of  the  Parijh  of  St.  Ollave,  that  being  the  Parifh  to 
which  he  was  fent ;  and  the  Juftices  cannot  command  them  to  remove  him  to  themfelves.  2  Salk. 
493.  St.  George's  Parijh  verfus  St.  Ollave. 
Mod.  Ca-  27.  The  Quarter-Seflions  in  Middlefex  made  an  Order,  and  in  the  fame  Seflions  vacated  that 
Ics  187.  Or'jer  DV  a  fubfequent  Order,  and  both  thefe  Orders  being  returned  into  B.  R.  it  was  ruled,  that 
they  ought  not-to  have  returned  the  vacated  Older;  and  that  the  SeiTions  being  accounted  as  one 
Day  in  the  Law,  they  may  alter  their  Judgment,  and  make  a  new  Order.    2  S.tlk.  494.  St.  Andrew 

Hollorn  Parijh  verfus  St.  Clements  Danes. 

l  38.  Two 
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38.  Two  Juftices  made  an  Order  to  fend  an  Ideot  to  the  Place  where  his  Father  was  laft  legally 
fettled  ;  and  this  was  adjudged  good,  and  not  like  the  Cafe  of  a  Baftard,  who  is  to  be  maintained 
by  the  Parifh  where  born,  becaufe  in  fuch  Cafe  he  is  efteemed  to  be  nullius  filius  ;  fo  that  the  one 
hath  a  Father,  and  the  other  none.     2  Sulk.  427.  Hard'sCzfe. 

39.  Order  of  two  Juftices,  to  remove  a  poor  Man  from  Rowlorougb  to  Broadchalke  was  con- 
firmed upon  an  Appeal ;  afterwards  the  Man  came  to  Downhead  a  third  Parifh,  and  they  procured 
an  Order,  reciting  the  Original  Order,  and  the  Confirmation  thereof,  by  which  he  was  fent  back 
to  Broadchalke  j  but  it  was  objected  to  this  Order,  that  it  was  made  by  two  Juftices,  and  it  did 
not  appear  that  one  was  of  the  Qiiorum  ;  it  was  anfwered,  this  might  be  a  good  Exception,  if  ic 
had  been  an  Original  Order,  but  this  was  an  Order  made  in  Purfuance  of  an  Order  confirmed  op. 
an  Appeal  ;  but  it  was  quafhed,  for  the  Omiffion  of  Qiiorum  Units.  2  Salk.  481.  Doiimhihd  verfus 
Broadchalke. 

(D) 

mm  Ojail  bz  a  ^tttltmtnt 

1.  npHE  Church-wardens  of  S.  L.  gave  3  Man  (who  had  a  Wife  and  five  Children)  j  /.  to 
JL  remove  into  another  Parifh,  upon  Condition,  that  if  he  returned  within  forty  Days,  to 
repay  the  5  /.  accordingly  he  removed  into  the  other  Parifh,  and  there  ftaid  above  forty  Day's ;  af- 
terwards this  Matter  appearing  to  the  laft  Parifh,  they  got  an  Order  to  remove  bin?  to  the  firft  Pa- 
rifh, which  Order  was  confirmed  upon  an  Appeal,  and  both  Orders  being  removed  into  B.  R.  by 
Certiorari,  they  gave  Judgment  upon  the  firft  Order  of  Removal,  that  it  was  not  good,  becaule 
the  Man  by  flaying  above  forty  Days  in  the  laft  Parifh.  had  gained  a  Settlement  there.  3  Mod.  6-]. 
Burgh's  Cafe. 

2.  The  Son  was  bound  Apprentice  to  his  Father,  being  a  poor  Man  ;  afterwards  he  gave  up 
his  Indenture,  and  the  Son  hired  himfelf  into  another  Parifh  for  a  Year,  and  ferved  the  whole 
Year,  but  the  Indentures  of  Apprenticefhip  were  not  cancelled,  and  thereupon  an  Order  was 
made  for  his  Settlement  in  the  Parifh  where  he  lived  with  his  Father  as  an  Apprentice,  be- 
caufe he  continued  ftill  fo  to  be,  the  Indenture  being   not  cancelled.     Mod.  Cafes  190. 

3.  A  Child  was  born  in  the  Parifh  of  Cumner,  and  whilft  it  was  under  feven  Years  old,  the 
Father  removed  from  thence  and  gained  a  Settlement  in  the  Parifh  of  Milton ;  and  this  was  ad- 
judged a  Settlement  of  the  Child  ;  it  was  likewife  held,  that  where  the  Father  is  fettled  in  a 
Parifh  and  dies,  and  afterwards  his  Wife  dies  in  Child-Bed,  the  Child  (hall  be  fettled  there.  Mod. 
Cafe  87.  Cumner  Parijh  verfus  Milton. 

4.  A  Servant  was  hired  for  a  Year  in  S.  and  ferved  half  a  Year,  and  then  was  married  to  a 
Woman  in  IV.  adjudged,  that  this  Hiring  could  not  be  diflblved  by  the  Marriage  at  the  Com- 
plaint of  the  Church-wardens,  &c.  tho'  it  might  npon  the  Complaint  of  the  Mafter ;  but  if  he 
will  fufler  his  Servant,  (tho'  married)  to  continue  in  his  Service  for  a  Year,  that  makes  a  Set- 
tlement ;  'tis  true,  the  Statute  fays,  where  any  unmarried  Per/on  is  hired  for  a  Tear,  dec.  fuch  Ser- 
vice, &c.  Now  the  Words,  Jtich  Service  fhall  relate  to  a  Service  where  the  Hiring  is  for  a  Year, 
and  not  to  a  Service  where  the  Man  is  unmarried  all  the  Year  •  for  the  Contract  continues,  and 
the  Marriage  is  no  Hindrance  to  the  Service  •  for  certainly,  if  he  marries  a  Woman  in  the  fame 
Parifh,  that  fhall  gain  a  Settlement.  2  Salk.  527.  Farringdon  Parijh  verfus  Witney,  520.  S.  C. 
The  Marriage  doth  not  make  him  removeable  to  the  laft  Place  of  his  Settlement,   529.  S.  C. 

5.  Adjudged,  that  Renting  a  Water-Mill  of  10  I.  per  Annum  makes  a  Settlement,  for  a  Mill  is 
a  Tenement.     2  Salk.  536.  Evelin  Parijh  verfus    Rentcomb. 

6.  Adjudged,  that  where  a  poor  Man  was  appointed  to  be  a  Parifh-Clerk,  and  executed  the 
Office  for  a  Tear,  that  makes  a  good  Settlement;  and  'tis  not  material,  whether  he  came  in  by 
the  Appointment  of  the  Farfon,  or  by  the  Election  of  the  Parifhioners  ;  for  he  is  in  for  Life,  and 
this  is  Executing  an  Annual  Office  and  Charge  within  the  Meaning  of  the  Statute  3^4  IV.  3.  2 
Salk.  53d.  Gatton  verfus  Melivich  Pari(h. 

7.  A  poor  Child  was  bound  Apprentice  at  C.  and  afterwards  his  Mafter  affigned  him  over  to  an- 
other Mafter  in  the  Parifh  of  B.  adjudged,  that  he  is  fettled  in  the  Parifh  of  B.  where  his  fecond 
Mafter  lived  ;  for  tho'  this  Affignment  is  not  good  to  pafs  an  Intereft,  yet  it  amounts  to  a  Conn  act 
between  the  two  Mafters,  and  therefore  good  by  Way  of  Covenant.  1  Sulk.  Ci>.  Cajler  verfus 
Aides. 

8.  The  Chief  Juflice  Holt  declared,  that  the  moft  regular  Way  to  proceed  on  the  Statute  14 
Car.  2.  in  Removing  a  poor  Perfon,  is  to  make  a  Record  of  the  Adjudication  and  the  Com- 
plaint, and  upon  that  to  make  a  Warrant  under  their  Hands  and  Seals  to  the  Church-wardens, 
to  convey  the  Perfons  to  the  Parifh  to  which  they  ought  to  be  fent,  and  to  deliver  m  the  Re- 
cord at  the  next  Seffions,  to  be  kept  amongft  the  Records;  and  this  Record  may  be  removed  by 
Certiorari.     1   Salk.  406. 

(E)  UUwt 
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(  E  ) 

mtet  Gja!i  not  be  a  Settlement. 

Poor  Man  was  fent  by  an  Order  to  the  Parifh  of  H.  for  that  the  Banes  of  Matrimony 
were  publifhed  between  him  and  his  intended  Wife,  in  the  Parifh  Church  there;  but 
this  Order  was  quafhed,  becaufe  this  is  not  fuch  Notice  as  is  required  by  Law,  for  that  muft  be 
in  Writing,  fince  the  Statute  3  e^  4  Will.  3.  which  being  an'  explanatory  Ad,  fhall  not  be  con- 
ftrued  equitably.      5  Mod.  454.  King  verfus  Inhabitants  of  Chertfey. 

2.  A  poor  Man  was  removed  by   the  Order  of  two  Juftices,  from  Bojlon,  to  the  Parifh  of  Tal- 
bury,  that  being  the   Dace  of  his  Birth ;  and  upon  an  Appeal  to  the  Seflions,   the  Fact  was  fla- 
tcd  upon  the  Order  of  Seffions,  by  which  it  appeared,  that  he  had  lived  at  Boflon  a  whole  Year, 
and  being  a  Smith,  he  fhoe'd  the  Horfes  of  the  Lord  of  the  Manor,  and  of  the  Vicar;  whereup- 
on the  Order  of  the   two  Tuftices  was  quafhed,  and  by  the  Seflions  Order  he  was  fettled  at  Bo- 
jlon, they  adjudging,  that  this  Matter  amounted   to  Notice  in  Writing ;  thefe  Orders  being  re- 
moved by  Certiorari,  it  was  moved  to  affirm  the  Seffions  Order,  becaufe  Settlements  were  as  be- 
fore the  Making  the  Aft  1  Jac.  2.  cap.  17.  unlefs  the  Party  came  by  clandeftine  Means  into  a  Parifh, 
which  this  Man  did  not,  for  he  came  openly,  at  the   Defire  of  the  Parifhioners,   and  lived  there 
a  Year,  and  worked  for  the  Lord  of  the  Manor  and  the  Vicar,%nd  others ;  but  adjudged,  tho'  this 
might  have  amounted  to  Notice  in  Writing  to  fatisfy  that  Statute,  yet  Notice  in  Writing  by  Im- 
plication, fhall  not  be  allowed  fince  the  explanatory  Aft  3^4  Will.  3.   by  which  'tis  enafted, 
that  the  forty  Days  fhall  be  accounted  after  the  Publication    of  Notice  in  Writing  of  the  Place 
of  his  Abode,  and  the  Number  of  his  Family':  Now,  neither  the  Lord  of  the  Manor,  or  the  Vi- 
car can  tell  how  many  he  hath  in  his  Family  by  his  Shoeing  their  Hoifes ;  fo  the  firft  Order  was 
confirmed.     5  Mod.no.  Dalbury  veifus  Foi(ton. 
*  -  &  4        5"  Adjudged,  that  where  a  Man  is  taxed  and  flays  in  a  Parifh  forty  Days  after  a  Taxation,  and 
Will.         without  giving  Notice,    this    is  no    Settlement    within   the   Statute   *  Willi,  unlefs  he  pays    the 
Tax;  for  't;s  Taxing  and  Paying  that  is  equivalent  to  Notice.     2  Salk.  523. Talborne  Parifo.  verfus 
Bojlon.     See  St.  Mary  Heavy-Tee. 
5  Mod.  4-  Wliere  a  Man  lives  in  a  Paiifh,  and  hath  Land  of  his  own  there,  or  in  Right   of  his  Wife, 

416.  this   will  make  a  Settlement;  but  if  he  hath  Land  in  one  Parifh,  and  lives  in  another,  the  Land 

will  not  make  a  Settlement  of  him  in  that  Paiifh  where  it  lies.     2  Salk.  524.  Rijlip  verfus  Har- 
row. 

5.  Adjudged,  that  the  Statute  8c>9  Will.  3.  cap.  3.  by  which  'tis  enafted,  that  an  unmarried 
Perfon  hired  for  a  Tear,  Jhall  not  be  fettled  unlefs  he  ferves  the  whole  Year,  fhall  have  no  Retro- 
fpeft,  hut  fhall  extend  only  to  fuch  Cafes  as  may  happen  of  this  Nature  after  the  Making  the  Aft. 
2  Salk.  5 2 "j.   Bcckenham  Parijh  verfus  Camberwell. 

6.T.P.  a  poor  Man,  came  to  the  Town  of  Buckingham  where  he  rented  an  Houfe  of  3  /.  per 
Annum,  but  agreed  with  the  Landlord,  that  he  would  pay  no  Taxes  ;  the  Apartment  which  he 
took  was  difcinft  from  the  Houfe,  and  taxed  as  an  Houfe  by  it  felf,  and  the  Tax  was  afTefled  on 
the  Landlord;  but  whilft  T  P.  lived  there,  he  took  his  Freedom  of  the  Corporation,  and  voted 
as  a  Freeman  at  the  Eleftion  of  Bailiff's ;  adjudged,  that  fince  the  explanatory  Aft  3^4  Will.  3. 
nothing  makes  a  Settlement  that  is  not  within  the  Words  of  that  Aft  ;  'tis  true,  Coming  into  a 
Parifh,  and  being  taxed,  made  a  good  Settlement,  without  Notice  to  fatisfy  the  Aft  2  Jac.  but 
the  Law  is  altered  by  this  explanatory  Aft,  which  implies  a  Negative  to  any  Thing  elfe;  thac 
as  to  his  Voting,  it  doth  not  imply  a  Settlement,  for  'tis  an  Aft  which  relates  to  the  Corporate 
Body,  and  not  to  the  Parifh,  and  by  the  Confiitution  of  the  Corporation,  a  bare  Refidency  might 
entitle  him  to  Vote.  2  Salk.  534.  The  King  verfus  Buckingham  Parijh.  See  Talbury  verfus  Scrop- 
ton  Parijh.  S.  P. 

7.  A  Servant  was  hired  to  live  at  Ridgwick  for  half  a  Year,  and  after  that  was  ended,  he 
was  hired  again  by  the  fame  Matter  for  another  half  Year  in  the  fame  Parifh,  and  fo  continued  in 
one  Service  for  a  whole  Year,  but  upon  two  Contracts  ;  adjudged,  that  this  was  no  Settlement, 
for  it  ought  to  be  a  Service  for  a  whole  Year  upon  one  Agreement ;  for  the  Statute  requires,  that 
the  Contraft  fhould  be  entire  as  well  as  the  Service ;  for  by  the  Statute  of  Eliz..  the  Retainer 
was  to  be  for  a  Year,  and  the  Statute  14  Car.  2.  requires  forty  Days  Continuance  in  a  Parifh; 
and  thefe  later  Statutes  3^4,  and  8  &  9  Will.  3.  cap.  30.  do  but  turn  the  forty  Days  Service 
to  a  Year's  Service,  and  the  Hiring  to  be  a  Retainer  for  a  Year,  it  being  fuppofed,  that  no  Ma- 
fter would  hire  a  Servant  for  fuch  a  Term,  unlefs  he  was  of  able  Body,  and  not  likely  to  be 
chargeable  within  that  Time  ;  but  if  a  Service  under  feveral  Contracts  fhould  gain  a  Settlement, 
then  a  Man  may  hire  for  a  Month,  and  one  who  ferves  by  the  Week,  or  by  the  Day,  if  he 
continue  fofor  a  Year,  will  gain  a  Settlement,  and  thus  the  Statutes  will  be  eluded.  2  Salk.  53  j. 
Dunsfold  Parijh  verfus  Ridgwick.  £ 


(F)  Com 
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(F) 

Concerning  Certiftcatejs. 

P.  came  from  the  Parifh  of  B,  to  Honiton  with  a  Certificate,  and  afterwards  he  went  to 
X  •  the. Parifh  of  W.znd  now  being  fent  to  the  Parifh  of  B.  who  gave  the  Certificate  • 
they  offered  to  prove  that  he  was  fettled  in  another  (viz..)  in  the  Parifh  of  St.  Alary  Axe  •  and' 
the  Queftion  was,  Whether  the  Parifh  who  gave  the  Certificate,  was  bound  as  to  Honiton  only, 
to  whom  it  was  given,  cr  whether  it  was  conclufive  to  them  againft  all  other  Parifhes ;  adjud°ed, 
that  a  Certificate  is  a  folemn  Acknowledgment,  that  the  Perfon  is  lawfully  fettled  with  them  • 
and  there  is  no  Reafon  to  make  it  differ  from  an  Adjudication,  fince  'tis  an  Acknowledgment  of 
the  Parifhioners,  figned  by  proper  Officers,  and  confirmed  by  two  Tuftices,  who  are  proper 
judges ;  and  there  would  have  been  an  Adjudication  of  a  Settlement  upon  lefs  Evidence,  by  which 
all  Parties  would  be  bound  till  repealed.  2  Salk.  535.  Honiton  Parijb  verfus  St.  Mary  Axe.  See 
the  next  Cafe  a  contrary  Refolution. 

2.  The  poor  Man  was  born  at  B.  and  lived  at  W.  many  Years,  but  gained  no  Settlement  there- 
afterwards,  for  the  Convenience  of  getting  a  Livelyhood,  the  Parifli  of  IV.  where  he  lived  fo  lone, 
gave  him  a  Certificate  to  C.  whither  he  went,  and  becoming  chargeable,  was  fent  back  to  the 
Parifh  of  W.  and  they  finding,  that  he  was  laft  legally  fettled  at  B.  the  Place  where  he  was  born, 
fent  him  thither  ;  adjudged,  that  a  Certificate  concludes  only  the  Parifh  who  gave  it,  againft  the 
Parifli  to  who;,  it  was  given,  Co  that  they  fhall  never  have  the  poor  Man  ;  but  as  to  all  other 
Parlfhes  'tis  as  it  was  before  the  Ad:  of  Parliament  about  Certificates.  2  Salk.  530.  All-Saints 
Parijb  verfus  St.  Giles. 

3.  T.  P.  came  by  a  Certificate  from  the  Parifh  of  IV.  where  he  was  legally  fettled,  to  the  Parifh 
of  K.  and  becaufe  he  was  likely  to  be  chargeable,  they  fent  him  back  to  the  Pa.ifb  where  he  was 
fettled,  and  who  gave  the  Certificate  ;  but  this  Order  was  quafhed,  becaufe  by  the  Statute  8  & 
9  Will.  3.  cap.  30.  he  is  nrt  removable,  coming  with  a  Certificate,  unlefs  be  ts  actually  charge- 
able, and  by  this  Order  'tis  faid  only,  that  he  is  likely  to  be  chargeable  ;  'tis  true,  if  there  is  a 
Fault  in  the  Certificate,  he  may  be  fent  back  before  he  is  aftua'ly  chargeable ;  but  then  this  Fault 
inuft  appear  in  the  Order  by  which  he  is  fent  back,  and  the  Seffions  have  no  Jurifdietion  by  Way 
of  Appeal  upon  fuch  a  Certificate.     2  Salk.  530.  Little  Kirc  Parifh  verfus  Woolfall. 

4.  The  Order  was  thus,  ff.  Whereas  Complaint  hath  been  made  unto  us,  by,  &c.  that  Tl  P. 
who  was  lately  come  into  the  Parifh  of  B.  with  a  Certificate  according  to  the  Statute  8  &  9  Willi. 
3.  is  atlually  chargeable  to  the  faid  Parifh,  &c.  quafhed,  becaufe  the  Jultices  mult  make  an  Ad- 
judication {  for  unlefs  they  adjudge  him  chargeable,  he  is  not  to  be  removed,  z  Salk-  436".  Mai- 
den Parijb  verfus  Fletwuk, 

(G) 

■ffoj  belief  of  tljt  poo?,  ant)  concerning  €%i\ufyimax%m$  accounts,  ant) 

SDberfeerg  toatcg. 

1.  '"l""1  FIE  Overfeers  of  the  Poor  of  Peterborough  having  made  a  Rate  to  raife  Money  ex- 
II  pended  on  the  Poor  in  the  Time  of  the  Plague,  and  having  taxed  the  Inhabitants  of 
certain  Hamlets  in  the  faid  Parifh  of  Peterborough,  defired  the  Juftices  of  Peace  of  Soake,  (in  which 
Liberty  all  the  Places  taxed  were)  but  exempt  from  the  County,  to  fign  the  Rate,  apprehending, 
that  two  Juftices  of  the  County  were  not  fufficient  within  the  Statute  43  Eliz,.  but  the 
Jultices  of  that  Liberty  refufing  to  fign  it,  unlefs  they  would  leave  the  Hamlets  out  of  the 
Rate,  B.  R.  made  a  Rule  for  them  to  fign  it,  or  fhew  Caufe,  &c.  and  nogoodCaufe  being  fhew- 
ed,  a  peremptory  Rule  was  made  upon  them  to  fign  it,  or  an  Attachment  fhould  go.  Sid.  377. 
Caje   of  Inhabitants  of  Peterborough.     See  5  Mod.  275,  421. 

2.  The  Order  of  two  Juftices  was  thus;  ff.  Being  informed,  that  the  Overfeers  of  the  Poor 
of  the  Parifli  of,  &c.  have  refufed  to  pay  2  s.  per  Week  to  a  poor  Man,  they  order,  that  they 
fhall  continue  to  pay  it  and  the  Arrears,  until  they  find  him  an  Houje,  &i.  quafhed,  becaufe 
the  Overfeers  have  no  Power  to  find  him  an  Houfe,  that  muff  be  done  by  the  Lord  of  the  Ma- 
nor, or  by  the  Juftices  in  Seffions  ;  befides,  it  did  not  appear,  that  he  was  poor  and  impotent. 
5  Mod.  31/ 7. 

3.  Mandamus  to  the  Juftices  of  Peace,  and  to  the  Overfters  of  the  Poor  of  Shipton- Mallet, 
to  give  an  Account  of  Monies  by  them  received,  for  the  Relief  of  the  Poor  ;  who  return,  that 
they  had  given  an  Account  of  the  Money,  and  that  they  had  difpofed  feveral  Sums  in  a  parti- 
cular Manner,  letting  them  out,  &c.  adjudged,  that  the  Mandamus  was  ill,  for  want  ot  fug- 
gefting,  that  the  ordinary  Remedy  could  not  be  had.     5  Mod.  420. 

7  P  4.  The 
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4.  The  Defendants  were  indifted  at  the  Seffions,  for  that  being  chofcn  Overfeers  of  the  Poor 
of  the  Parifh  of  Lynn,  for  the  Year  1693,  and  having  taken  upon  them  that  Office,  they  & 
uterque  eorum  did  colleft  and  receive  feveral  Sums  for  the  Ufe  of  the  Poor,  and  did  refufe  to 
account  within  four  Days  after  the  End  of  the  Year ;  and  after  new  Overfeers  were  chofen, 
did  refufe  to  give  an  Account  to  two  Juftices  of  what  Sums  they  did  receive,  and  to  deliver  o- 

*  43EI1Z.  ver  the  fame  to  thofe  New  Overfeers ;  but  converted  it  to  their  own  Ufe,  *  contra  for  mam  Sta~ 
c.2.  par. 2.  tuti  ;  this  Indiftment   being  removed  by  Certiorari,  it  was  objected,  that  it  would   not  lie,  be- 

caufe  this  is  an  Offence  created  by  an  Aft  of  Parliament,  which  was  not  fo  at  Common  Law, 
and  the  Punifhment  being  direfted  by  that  Aft,  (viz.  that  the  Offender  fliall  be  committed  by 
two  Juftices,  till  he  doth  account,  &c.  there  to  remain  without  Bail)  that  Remedy  muft  be  pur- 
fued,  and  no  other ;  to  which  it  was  anfwered,  that  it  was  a  proper  Means  to  come  at  the 
Right,  but  the  not  Accounting  was  a  Contempt  of  the  Law,  for  which  an  Indiftment  would  lie 
at  the  Suit  of  the  King ;  and  to  this  the  Court  inclined.  5  Mod.  179.  The  King  verfus 
Commins. 
2  Salk.  5.  An  Order  was  made  by  two  Juftices,  that  W.  R.  fhould  take  upon  him  the  Office  of  Over- 

s' feer   of  the   Poor  of  that  Part  of  the  Parifh  of  St.   Andrew   which  lies  in  Middle/ex  ;  it  was  ob- 

jected, that  it  was  ill,  becaufe  it  did  not  appear,  that  IV.  R.  was  a  Houfe-Keeper  or  Inhabitant  of 
*Hob.  that  Parifh  ;  and  the  Court  will  not  *  intend  him  to  be  one  ;  befides,  he  ought  to  be  appointed 
5I"'  Overfeer  for  the  whole  Parifh,  and  not  for  Fart  of  \x,&c.Mod.  Cafes  77.  The  Parijb  of  St.  Andrew's 

Cafe. 
5  Modi  6.  Indiftment  for  refufing  to  relieve  and  maintain  the  Wife  of  his  Son  JohnTurnock,  accord- 

S1?-  ing  to  an  Order  made  at  Seflions,  which  was  fet  forth  in  hac  verba  in   th;s   Indiftment,  (viz,.) 

Ad  generalem  Sejfion'  pacif ;  quafhed,  becaufe    the  Word  Qttarterialem  was   left  out ;  for  by   the 
Statute  43  Eliz,.  cap.  2.  SeEi.  7.  thefe  Orders  arc  appointed  to   be  made  at  the  General  Quartet- 
Seffions.     2  Salk.  474.  The  King  verfus  Turnock.     2  Salk.  476.   Purnall's    Cafe.  5.  P. 
5  Mod.  7.  An  Original  Order  was  made  at  Quarter-Seffions,  fetting  forth,  that  the  Parifh  of  Dimchurch 

Wi-  was  burthened  with   Poor,  and  that  Eaftchurch  had  no  Poor,  therefore  they  ordered  Dimchurch  to 

be  annexed  to  Eaftchurch,  and  that  the  Occupiers  of  Lands  there  fhould  contribute  20  /.  per 
Annum,  by  equal  monthly  Payments  to  Dimchurch,  as  long  as  it  was  overburthened  with  Poor, 
and  Eaftchurch  had  none  ;  adjudged,  that  by  the  Statute  43  Eliz,.  the  Seffions  may  tax  particu- 
lar Ferfons,  in  Aid  to  the  Relief  of  the  Poor  in  another  Parifh  ;  or  they  may,  fas  in  this  Cafe 
they  had  done)  affefs  the  whole  Parifh  in  a  certain  Sum,  and  leave  it  to  the  Parifh  Officers  to 
colleft  and  levy  the  fame  of  particular  Perfons ;  and  that  this  Order  was  good  for  that  Part,  but 
ill  as  the  Uniting  the  Parijhes.     2  Salk.  480.  Dimchurch  verfus  Eaftchurch. 

8.  The  Church- wardens,  &c.  made  a  Rate  for  the  Relief  of  the  Poor,  which  was  confirmed 
by  two  Juftices ;  but  all  was  rated  upon  the  Real  Eftates,  and  none  on  the  Perfonal  ;  and  there- 
fore upon  an  Appeal  the  whole  Rate  was  quafhed,  and  the  Church- wardens  ordered  to  make  a 
Rate  both  upon  Perfonal  and  Real  Eftates,  which  they  afterwards  did,  but  with  great  Inequality 
on  the  Real  Eftates,  which  were  taxed  ten  Times  more  in  Proportion  than  the  Perfonal  Eilates ; 
thereupon  feveral  Ferfons  appealed  again,  and  this  Rate  was  like  wife  vacated  ;  it  was  objected, 
that  the  Seffions  had  no  Power  to  vacate  whole  Rates,  but  only  to  relieve  particular  Ferfons, 
whom  they  find  aggrieved  ;  but  adjudged,  that  they  may  quafh  whole  Rates,  and  refer  it  to  the 
Church-warders  to  make  new  Rates,  or  they  may  make  anew  Rate  themfelves.  2  Salk.  483. 
St.  Leonard  Sboreditcb's  Cafe. 

9.  Three  Juftices  took  the  Account  of  the  Church-wardens  and  Overfeers  of  Tepfiam,  for  the 
Year  1697,  and  adjudged,  that  there  was  69  I.  8  s.  10  /.  due  from  them  to  the  Parifh  ;  and 
they  made  an  Order  for  the  Payment  thereof  to  the  fucceeding  Overfeers  for  the  Year  1698.  it 
was  objected,  that  the  Juftices  had  no  Power  to  make  fuch  an  Order,  but  only  to  ifTue  out  War- 
rants to  diftrain  on  the  la  ft  Overfeers ;  but  adjudged,  that  the  Order  was  well  made,  and  he 
Court    confirmed  it.     2  Salk.  48s.  The  Church-wardens,  &c.  of  Topjham's  Cafe. 

10.  Upon  a  Trial  at  Bar  in  Replevin  aoainft  the  Defendant,  as  Overfeer  of  the  Poor;  the 
Queftion  was,  whether  Stratton  was  a  Parifh  of  it  felf  in  Reputation,  or  Part  of  the  Parifh  of 
Hhgglffwade  in  Com.  Bedford  ;  it  was  ruled,  that  having  a  diltinci  Overfeer,  and  maintaining  their 

*  Cro.        own  Fooi",  was  not    fufficient  to  make  it  a  *  Parifh  in  Reputation  within    the    Statute   43  Eliz. 
Car.  -94..  ^  muft  bave  a  Parochial  Chapel,  and  Chapel-wardens,  and  Sacraments  at  the  Time  of  the  Statute 

made :  'Tis  true,  they  had  one  Chapel-warden,  whofe  Office  was  to  colleft  the  Rates  taxed  upon 
Stratton,  and  pay  them  to  Bigglefwade,  and  the  Sacraments  and  Sacramentals  were  there.  2  Salk. 
501.  Rudd  verfus  Moreton. 

1 1.  Order  for  T  P.  to  pay  2  s.  per  Week  towards  the  Support  of  his  Father,  till  the  Court 
fhould  order  to  the  contrary,  good,  becaufe  it  was  indefinite  ;  for  if  it  had  been  for  a  Time 
certain,  an  Eftate  might  have  fallen  to  him  within  that  Time.     2  Salk.  534.  jfenkin's  Cafe. 

1  2.  An  Overfeer  accounted  before  two  Juftices,  and  his  Account  was  allowed  ;  the  Parifh  ap- 
pealed to  the  Seffions,  and  the  Account  was  difallowcd,  and  he  ordered  to  pay  fo  much  over, 
d?'c.  which  they  adjudged  to  be  in  his  Hands,  and  for  not  doing  it,  they  committed  him;  this 
Order  was  quafhed,  and  the  Man  discharged,  becaufe  the  Seffions  mould  have  ordered  the  Money 
to  be  levied  by  Dijhefs,  in  the  fame  Manner  as  the  two  Jutticcs  fhould  do,  and  upon  Return  of 
their  Warrant,  that  there  was  r.o  Dittrcfs,  then,  and  not  before,  to  commit  him.  2  Salk.  533. 
The  King  verfus  Hedges. 

4  i;.T.P. 
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13.  T.  P.  took  Part  of  an  Houfe  in  the  Parifh  of  B.  on  the  third  Day  of  December,  and   was  Mod.  Ca- 
rated  and  diftrained  for  a  Quarter's  Rate  due  at  *  Chrijlmat  following,  which  Diftrefs  was   taken  fcs  ~1^' 
on  a  general  Warrant   made  for  the  whole   Year  ;    adjudged,  that  he  could  not  be  rated  for  a  *°^^'rt. 
whole  Quarter,  becaufe,  by  the  Statute  the  poor  Rates  are  to  be  aflefled  Monthly  •  for  otherwife  i  Cage  is, 
Man  cannot  remove  in  the  Middle  of  a  Quarter,    but  he  will  be  twice  rated,  neither  can  a  Di-  that  be 
ftrefs  be  taken  by  a  general   Warrant  made  at  the  Time  of  the  Rate,  but   there  ought  to  be  a  may  he  .'■- 
Special  Warrant  on  Purpofe  ;  neither  can  it  be  taken  for  a  Quarter's  Rate   before  the  Quarter  is  p'"'ne'i- 
ended,    if  the  Cuftom  is   to  Rate  quarterly.     2  Salk.  532.  Tracy  verfus  Talbot,  adjudged  in  Re-  fes°^fa" 
plevin. 

14.  An  Overfeer  laid  out  his  own  Money  to  relieve  the  Poor,  and  before  the  End  of  the  Year  the  Mod.  Ca- 
Juftices  turned  him  out  of  his  Office,  and  having  obtained  a  Mandamus  to  the  Church-uardens  les  97- 
and  Overfeers  to  make  a  *  Rate  to  re-imburfe  him,   this  Mandamus  was  fet  afide,  becaufe  B.  R.  *  It  ought 
cannot  order  the  Overfeers  to  make  a  Rate  to  re-imburfe  another,  but  only  to  raife  Money  for  the  u  l"  u  le' 

Relief  of  the  Poor.     2  Salk.  531.  Tawny's  Cafe.  .  7  Mf^ 

for    the 
Poor,  and  not  to  ve-lmburfe  him.     There  fiould  he  a  Rate  made  every  Month,   which  the  Juftices  fiould  approve;   and  if  they  n- 
fufe}  then  a  Mandamus. 

1 5.  Adjudged,  that  Hofpital  Lands  are  rateable  to  the  Poor  as  well  as  other  Lands,  for  no 
Man  by  appropriating  his  Lands  to  an  Hofpital  can  exempt  them  from  fuch  Rates  to  which  they 
were  fubjeft  before,  and  by  that  Means  lay  a  greater  Burthen  upon  the  Parifh.     2  Salk.  527. 

\6.  In  the  Year  1665,  the  Parifliioners  of  And  ley  agreed  to  a  Rate,  which  had  been  followed 
ever  fince ;  but  Anno  11  Will-  3.  a  new  Rate  was  made,  and  that  which  they  had  followed  many 
Years  was  laid  afide;  and  upon  an  Appeal  to  the  Seffions  the  new  Rate  was  fet  afide,  and  the  old 
one  confirmed;  it  was  adjudged,  that  the  Juftices  could  not  make  a  ftanding  Rate,  becaufe,  by 
the  Statute  43  Eliz.  the  Rate  mud  be  equal,  which  a  ftanding  Rate  cannot  be,  becaufe  Lands 
may  be  improved  every  Year,  and  therefore  the  Rate  fhould  be  altered,  according  as  Circumftan- 
ces  alter;  therefore  this  Order  of  Confirmation  is  naught,  and  fa  it  was  quafhed.  2  Salk.  5 2 6. 
The  King  verfus  Audley  Parifi. 

17.  Adjudged,  that  the  Seffions  may  quafh  a  whole  Rate  where  'tis  unequal  and  burthenfome  to 
feveral  Parifhioners,  and  they  may  make  a  new  one  themfelves,  or  order  a  new  one  to  be  made 
by  the  antient  Inhabitants.     2  Salk.  524.  Shoreditch  Panjb's  Cafe. 

18.  Mandamus  to  the  Juftices,  &c.  on  the  43  Eliz,.  to  compel  the  precedent  Overfeers  to 
come  to  an  Account  with  the  prefnt  Overjters ;  quafhed,  becaufe  by  the  Statute,  the  Account  is 
to  be  given  to  the  two  Juftices,  and  not  to  the  fuccceding  Overfeers ;  befides,  two  of  the  Per- 
fons  named  in  the  Writ,  and  who  were  to  account,  do  not  appear  to  be  Overfeers.  2  Salk. 
525. 

19.  Indictment  on  14  Car.  2.  cap.  12.  againft  Church-wardens  and  Overfeers,  &c.  for  not 
making  a  Rate  to  re-imburfe  the  Conftables;  it  was  objected,  that  the  Statute  puts  it  in  their 
Power  to  do  fo  by  the  Word  May,  but  doth  not  command  it  to  be  done  as  a  Duty  and  to  make 
the  Omiffion  punifhable ;  but  adjudged,  that  where  a  Statute  directs  a  Thing  to  be  done  for  the 
Sake  of  Juftice,  or  for  the  Publick,  there  the  Word  May  fignifies  the  fame  Thing  as  Shall ;  thus 
the  Statute  23  H.6.  fays,  the  Sheriff  May  take  Bail,  (V.  e.)  he  fiaU,  for  he  is  compelled  fo  to  do. 
2  Salk.  <5oq.  The  King  verfus  Barlow. 

(H) 

€>f  ^e&'ons,  goob,  ant>  not  gooti. 

I.  -INHERE  had  been,  Time  out  of  Mind,  one  Conftable  for  Ratcltf,  Shadwel  and  Old 
f_  Wapping,  who  joined  in  Relief  of  their  Poor,  but  the  Number  of  the  Houfes  and  Inha-* 
bitancs  increafing  within  thirty  Years  laft  paft,  they  had  feveral  Conftables,  and  relieved  their  Poor 
feparately  ;  but  the  Poor  of  Shadwel  increafing,  they  were  not  able  to  relieve  them,  whereupon 
they  complained  to  the  Seffions,  where  two  of  the  Judges  were  prefent ;  and  it  was  ordered, 
that  thefe  Parifhes  fhould  join  again  to  relieve  their  Poor  ;  but  at  another  Seffions  where  Sir  John 
Robinfon  was  Chief,  it  was  ordered,  that  they  fhould  be  fevered  again;  which  laft  Order  was 
quafhed,  becaufe  the  Seffions  cannot  alter  the  Order  of  another  Seffions  made  when  any  of  the 
Judges  are  prefent,  becaufe,  by  the  Statute,  Matters  of  Difficulty  are  to  be  judged  by  them  ;  fo  that 
what  they  Order  is  of  greater  Authority  ;  befides,  the  Juftices  had  no  Power  concerning  the  loot 
before  the  Statute  43  Eliz,.  and  even  by  that  Statute  they  have  no  Power  to  fever  Parifhes,  for 
which  Reafon  feveral  Acts  of  Parliament  have  been  additionally  made  for  feveral  Parifhes  in  the 
North.     Sid.  292.  The  King  verfus  Inhabitants  of  Ratcltff. 

2.  The  Seffions  adjourned  an  Appeal  to  the  next  Seffions,  and  then  an  Order  was  made, 
which  was  now  moved  to  be  quafhed,  becaufe  the  Determination  upon  the  Appeal  was  not  at 
the  next,  but  at  an  adjourned  Seffions;  but  adjudged,  that  the  Appeal  mult  be  lodged  at  the  next 
Seffions,  but  may  be  determined  at  an  adjourned  Seffions.     2  Salk.  605.  Kings  Langley  Parifi. 

3.  The  Caption  of  an  Indictment  at  the  Seffions,  Seffio  tent'  vicefimo  &  "juefimo  octavo  die  Ju- 
lii,  &c.  adjudged  ill;  for  tho'  a  Seffions  may  adjourn  from  one  Day  to  another,  yet  it  muft  ap- 

7  P  2  pear 
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pear  difiinctly,  and  not  as  fitting  from  the   20th  to  the   28th  Day  of  the  Month  altogether.     2 
Salk.  6o<j.  Lin  field  Parijb  verfus  Battle. 

4.  The  Seffions  made  an  Order,  that  the  Clerk  of  the  Peace  fiiould  profecute  an  Indictment  of 
Barretry  found  againft  T;  P.  and  that  the  Charge  fhould  he  allowed  out  of  the  County  Stock;  be- 
caufe  by  the  Statute  43  Eliz,.  cap.  2.  the  Seffions  have  Power  to  difpofe  of  the  Surplus  to  Chari- 
table UJes  ;  but  adjudged,  that  'tis  not  a  Charitable  Ufe  to  profecute  an  Offender,  .and  that  they 
cannot  make  an  Order  to  profecute,  &c.  and  the  Charge  to  be  paid  out  of  the  County  Stock. 
2  Salk.  605.  "The  King  verfus  Savin. 

5.  Adjudged,  that  where  an  Order  is  made  at  the  Seffions,  'tis  ffill  in  the  Bread  of  the  Court, 
during  all  that  Seffions,  to  alter  or  revoke  it,  and  make  a  new  Order  to  vacate  the  former,  tho' 
'tis  drawn  up  ;  that  the  Court  at  the  Old  Bail)  have  altered  and  let  afide  their  own  Judgments  of- 
ten in  the  fame  Seffions,  where  they  have  given  Judgment  againft  a  Man  to  be  prelfed  to  Death, 
and  have  afterwards  allowed  him  to  plead,  and  tried,  &c.  and  have  given  another  Judgment  a- 
gainft  him  to  be  hang  d ;  the  fame  Thing  is  done  in  B.  R.  where  Judgments  have  been  altered 
during  the  fame  Term  ;  and  the  Seffions  as  well  as  the  Term,  are  in  Law  accounted  as  one  Day. 
2  Salk.  606.  St.  Andrew  Holborn  verlus  St.  Clement. 

6.  Where  a  Juftice  of  Peace  was  Surveyor  of  the  Highway,  and  a  Matter  coming  in  Queflion 
at  the  Seffions  concerning  his  Office,  he  joined  in  the  Making  the  Order,  and  his  Name  was  put 
to  the  Caption,  and  for  that  Reafon  it  was  quafhed.     2  Salk.  607.  Foxham  "tithing. 

7.  On  an  Appeal,  the  Seffions  difcharged  the  Order,  but  did  not  fay,  whether  for  Form  or  up- 
on the  Merits ;  and  for  that  Reafon  it  was  moved  to  quafh  this  Order  of  Difcharge;  but  adjudg- 
ed, that  the  Seffions  is  not  bound  to  fet  forth  the  Reafon  of  their  Judgment  no  more  than  other 
Courts;  that  where  a  Seffions  difcharges  an  Order  upon  an  Appeal,  and  it  being  removed  into 
B.  R.  it  appears  to  be  good,  this  Court  muft  intend  that  it  was  difcharged  upon  the  Merits,  and 
will  confirm  the  Order  of  Difcharge  ;  but  if  it  appears  to  be  bad,  then  this  Court  muft  intend  that 
it  was  difcharged  for  Form.     2  Salk.  6oj.  South  Cadbury  Panjh  verfus  Braddon. 
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Of  the  Creation  of   a  Bifhop,  and  his  J  Of  his  Examination  of  a  Clerk,    and 

Authority.  (A)  Refufal  to  admit  him.  (C) 

Of  Actions  brought  againft  him.  (B) 


(A) 

sflDf  tlje  Creation  Of  a  Jdt'ajop,  attO  I)t!3  QlltyOlitV*    See  Jdminiftration.  (C) 

per  totum. 


T 


1.  f"  y  -^  HIS  is  by  Election  and  Confecration ;  the  Election  is  by  a  Licenfe  under  the  Great 
Seal,  which  is  in  the  Nature  of  a  Letter  miffive  to  the  Dean  and  Chapter  to  eleft 
the  Pcrfon  nominated  by  the  King  in  his  Letters  Patents.  See  the  Stat.  25  H.8. 
cap.  20. 

2.  When  he  is  eleBed,  he  is  Bifhop  only  Nomine,  and  not  in  Re,  and  therefore  the  Benefice 
or  Dignity  which  he  had  before  in  the  Church,  is  not  void  by  fuch  Election  ;  but  a  Commendam 
Retinere  fuch  Benefice  comes  Time  enough.     Hob.  140.  Colt  verfus  Bifhop  of  Coventry. 

3.  Confecration  makes  him  a  compleat  Bifhop,  as  well  to  the  Temporalties  as  to  the  Spiritual- 
ties, for  he  may  then  certify  an  Excommunication,  which  is  a  judicial  Act,  he  may  confer  Orders, 
&c.  Before  the  Stat.  25  H.  8.  the  Confecration  and  Inveftiture  was  by  Bulls  from  the  Pope,  but 
now  'tis  by  the  Metropolitan  of  the  Province,  in  fuch  Manner  as  prefcribed  by  that  Act ;  but  tho 
the  Freehold  of  the  Temporalties  are  in  him  after  Confecration,  yet  they  are  not  de  jure  to  be  deli- 
vered to  him,  till  the  Archbifhop  hath  certified  the  Time  of  his  Confecration  ;  and  if  they  are  not 
then  delivered,  he  may  bring  a  Writ  de  reflitutione  temporalium  directed  to  the  Efcheator,  by  which 
he  {hall  recover  the  actual  Poffeffion. 

4.  Before  the  Stat.  2  Eliz..  the  King  might  create  a  Bifhop  without  any  Letter  miffive  to  the 
Dean  and  Chapter,  for  that  was  only  a  Ceremony.     2  Cro.  353.  Obrian  verfus  Km  ton. 

5  5.  All 
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5.  All  Bifhopricks  are  of  the  Foundation  of  the  Kings  of  England,  and  at  fiift  were  donative 
per  traditionem  annuli  &  baculi ;  but  King  John,  by  his  Charter  in  the  fevemeenth  Year  of  his 
Reign,  granted  they  fhould  be  eligible.     5  Rep.  14.  Cawdry 's  Cafe. 

6.  They  hold  their  Bifhopricks  per  Baroniam,  and  they  fit  in  Parliament  by  Reafon  of  their 
temporal  Pofleffions.     5  Rep.  14.  Cawdry's  Cafe.     Kthvay  1  84.  Dr.Slandifh's  Cafe. 

7.  If  the  King  hath  a  Title  to  prefent,  and  refufeth,  the  Bifhop  may  fequeiler  the  Profits  of 
the  Church,  for  he  is  to  take  care  that  the  Cure  be  performed.     Hob.  1 44. 

8.  After  the  Conge  de  Efltre  was  fettled  in  King  fohn's  Reign,  and  the  Bifhop  was  elected  by  J  Salk. 
the  Dean  and  Chapter,  he  was  not  to  have  his  Temporaries  till  he  fwore  Allegiance  to  the  King  ;  *&•  sp« 
but  Confirmation  and  Confecration  belonged  to  the  Pope,  fo  that  in  Effect  he  had  the  Difpofil  of 

all  Bifhopricks  till  25  H.  8.  by  a  Statute  in  that  Year  the  Papal  Ufurpation  was  abolifhed  ;  after- 
wards, by  1  Ed.  6.  cap.  i.  All  Bifhopricks  were  made  donative  again;  but  the  Statute  25  H.  8. 
was  reftored  by  the  Statute  8  Eliz,.  cap.  2.  and  made  them  elective  again  in  England  ;  but  in  Ire- 
land they  are  ftill  Donative.     See  1  Jones  160. 

9.  When  a  Bifhop  is  tranflated,  the  old  See  is  not  void  till  his  Election  to  the  new  is  confirm-  Latch 
ed,  for  the  new  Ele&ion  mull  be  certified  to  the  King,  Arcbbijbop,   and   to  the  Perfon  elefted  ;  97-  S.  P. 
and  the  King  by  his  Letters  Patents  gives  his  Royal  Aflent,  and  commands  the  Archbifhop  to  con-  '  Salk- 
firm  and  confecrate;  and  probably  the  King  may  not  affent,  nor  the  Archbifhop  confirm;  there-  I5<5*  S,P* 
fore  'tis  not  reafonable  that  he  fhould  lofe  his  old  See  till  confirmed  in  the  new  One.     See  Jonts 

162. 

10.  Formerly,  when  a  Bifhop  was  tranflated,  he  was  not  eleded  to  the  new  See;  for  the  Ca- 
non Law  is,  EL'Elus  non  potefl  EHgt ;  and  the  Pretence  was,  that  he  was  married  to  the  firfl 
Church,  which  Marriage  could  not  be  dilTolved,  but  by  the  Pope ;  thereupon  he  was  petitioned, 
and  he  confenting  to  the  Petition,  the  Bifhop  was  tranflated ;  and  this  was  laid  to  be  by  Popula- 
tion; but  this  was  an  Ufurpation,  and  againft  Law,  and  retrained  by  the  Statute  16  R.  2.  and 
9  H.  4.  cap.  8.  and  Tranfhtions  have  ever  fince  been  by  Ele&ion  and  not  by  Population.  See 
1  Jones  1  do.  1  Salk.  137.  S.  P. 

1 1 .  The  Bifliop  of  St. Davids  was  cited  before  the  Archbifhop  at  Lambeth,  for  Simony  and  other 
Offences,  and  upon  a  Motion  for  a  Prohibition,  he  fuggefted  that  he  was  cited  to  Lambeth,  and  not  to 
the  Arches,and  before  the  Archbifhop,  and  not  before  his  Vicar-general,  and  the  Proceeding  againfl: 
him  was  to  a  Deprivation;  adjudged,  that  the  Archbifhop  hath  a  Provincial  over  all  the  Bifhops  of 
his  Province,  and  may  hold  his  Court,  and  cite  before  himfelf,  and  fit  as  judge,  where,  and  when  he 
will,  and  fo  may  any  other  Bifhop  in  his  own  Diocefe ;   for  the  Power  of  a  Chancellor  or  Vi;ar- 
general  is  delegated  only  for  the  Eafe  of  the  Bifhop;  that  a  Bifhop  may  be  pumfhed  in  the  Arch- 
biihop's  Court,  for  any  Offence  againfl:  the  Duty  of  his  Office,  as  Bifhop  Cawdry's  Cafe  is  remark- 
able, who  was  deprived  for  Preaching  againfl:  the  Common  Prayer:  It  being  the  firft  Inftance  of 
a  Deprivation,  where  there  was  another  Punifhment  appointed  by  the  Statute,  for  that  very  Of- 
fence, a  Prohibition  being  denied,  the  Archbifhop  proceeded  to  a  Sentence  of  Deprivation;  there- 
upon the  Bifliop  appealed  to  the  Delegates  in  Mnbaelmas-Term,  n  Will.  I.  fuggefting,  that   by 
the  Common  Law  an  Archbifhop  alone  could  not  deprive  a  Bifhop ;  and  the  Delegates  refufing  to 
admit  his  Allegations,  he  moved  B.  R.  for  a  Prohibition,  infilling,  that  all  Bifhops   were  Barons, 
and  inter  fe  pares,    that  par  in  parent   non  habet  imperium,  and  that  a  Bifhop  may  be  cenfured  ; 
yet  he  cannot   be  deprived  by  an  Archbifhop,   becaufe   their  Temporaries  are  concerned,    and 
thefe  are  protected  by  the  Common  Law;  and  that  they  are  not  deprived,  unlefs  by  Convocation; 
but  adjudged,  this  is  a  new  Fancy  of  Council;  for  an  Archbifhop  hath  Power  over  his  Suffragans, 
and  may  deprive  ;  that  Bifhops  are  pares  jure  divino,  but  not  humano,  for  otherwfe  the  Institu- 
tion of  an  Archbifhop  would  be  to  no  Purpofe  ;  that  their  Peerage  is  by  Reafon  of  their  Baronies; 
that  feveral  Abbots  formerly  fate  in  the  Houfe  of  Lords,  but  they  never  pretended  any  Exemption 
from  the  Bifhop,  and  that  he  could  not  deprive  them ;  that  by  the  Common  Law  an  Archbifhop  is 
fuperior  to  Bifhops,  and  hath  a  metropolitical   Jurifdicl ion ;    'tis  true,  his  Power  was  ufurped  by 
the  Pope,  but  reftored  to  its  Extent  at  Common  Law  by  the  Statute  26  H.  8.  and  'tis   as  true, 
that  he  hath  Power  to  vifit,  and  he  who  may  vifit,  may  deprive  as  well  as  cenfure,  thefe  being 
feveral  Degrees  of  Ecclcfiaftical  Punifhment ;    fo  the  Prohibition  was  denied  ;  and  it  was  ordered, 
that  the  Suggeftion  might  be  entered  on   the  Roll,  that  the  Court  might  enter  their  Reafons  of 
Denying  it ;  then  the  Bifhop  moved  the  Houfe  of  Lords    for  a  Writ  of  Error,  and   it   was  thers 
held  that  it  would  not  lie.     1  Salk.  134.  Bijbop  of  St.  Davids  verfus  Lucy. 

(B) 

0>f  actions  tyougfjt  again  ft  ftim. 

1.  'T'HE  Inteftate  died  pofTefled  of  feveral  Goods,  which  were  afterwards  fequeftred  into  the 
X  Hands  of  the  Ordinary;  adjudged,  that  any  of  the  Creditors  of  the  Inteftate  may  have 
an  Action  of  Debt  againft  the  Ordinary;  and  in  fuch  Cafe  he  may  not  adminifter  the  Goods  to 
another  Perfon,  if  he  hath  not  fufficient  in  his  Hands  to  fatisfy  the  Debt  for  which  the  Action 
was  brought.     Mich.  7  Eliz,.  Dyer  232. 

2.  In* 


1214     Ordinary.         

2.  Information  againft  him  upon  the  Statute  2  H.  5.  cap.  3.  for  refufing  to  give  the  Plaintiff  a 
Copy  of  the  Libel.     Luttu.  Abr.  49. 

(C) 

flDf  ty$  examination  oC  a  Clcrli,  a  no  $i#  asefufal  to  atmut  ijim. 

r  nnHE  Bifhop  of  Norwich  refufed  to  admit  a  Clerk,  becaufe  he  was  a  common  Haunter  of 
X  Taverns,  and  a  Player  at  unlawful  Games ;  adjudged,  thefe  were  not  fufficient  Caufes  of 
his  Refufal,  for  tho'  they  were  Offences,  they  were  only  fo  becaufe  they  were  prohibited,  they 
were  not  Mala  in  fe,  for  which  the  Clerk  fhould  be  refufed,  or  deprived,  if  he  was  admitted. 
9  Eliz,.  Dyer  254. 

2.  When  the  Clerk  is  prefented  to  the  Bifhop,  he  is  to  examine  him  before  he  admits  him  to 
the  Cure,  and  if  he  is  found  unable,  he  may  refufe  him.     5  Rep.  57.  Specot's  Cafe. 

3.  The  Bifhop  is  bound  to  examine  the  Clerk  within  fix  Months  after  the  Avoidance,  and  not 
fuffer  the  Lapfe  to  incur.     Idem. 

4.  This  Turifdiction  of  Examination  is  not  local,  but  follows  the  Perfon  of  the  Bifhop  where- 
ever  he  is.     Leon.  33.  Carter  verfus  Crofts,  and  342.  Knolls  verfus  Dobbins.  S.  P. 

Poftea  j.  The  Clerk,  before  his  Examination,  is  not  bound  to  fhew  his  Teftimonial  or  Letters  of  Or- 

placito  7.  jgj-j      j  Lmi  2^0_  palmes  verfus  Bijhop  of  Peterborough. 

o.  C. 

Cro.  Eliz.  241.  s«  c- 

6.  In  Speeds  Cafe,  the  Bifhop  pleaded  to  a  Quare  Impedit  brought  againft  him ;  that  upon 
the  Examination  of  the  Clerk  he  found  him  to  be  Schifmaticum  inveteratum,  and  for  that  Caufe, 
by  the  Laws  of  the  Church,  to  be  perfonam  inhabilem  &  minime  idoneam  ad  occupandum  aliquod 
beneficium  cum  cura  Animarum,  and  thereupon  he  refufed  to  admit  him ;  adjudged,  and  after- 
wards affirmed  in  Error,  that  the  Plea  was  not  good,  becaufe  Schifmaticus  invcteratus  was  too 
general  an  Appellation  and  altogether  incertain  ;  he  ought  to  fhew  fome  fpecial  Crime  or  Caufe  of 
his  Refufal,  that  the  Party  might  take  IlTue  upon  it,  or  traverfe  it.  5  Rep.  58.  Specot's  Cafe. 
Antea  5.  7-  In  a  Qjiare  Impedit  the  Bifhop  pleaded,  that  he  demanded  of  the  Plaintiff  to  fee  his  Letters- 
S.  C.  of  Orders,  and  his  Letters  miflive  or  teftimonial,  which  he  did  not  fhew,  but  defired  Leave  to 
brinothem,  and  that  he  gave  him  a  Week  for  that  Purpofe,  and  he  did  not  return  within  fix 
Months,  and  fo  he  collated  by  Lapfe ;  adjudged,  that  thefe  were  no  Caufes  for  the  Bifhop  to  re- 
fufe the  Admittance  of  the  Clerk,  for  he  is  not  bound  to  fhew  thefe  Letters  to  the  Bifhop,  he 
muft  try  him  upon  Examination,  and  not  otherwife.  Cro.  Eliz,.  241.  Palmes  verfus  Bijhop  of  Pe- 
terborough. 

8.  Adjudged,  that  whatever  is  a  fufficient  Caufe  to  deprive  a  Clerk,  the  fame  is  a  good  Caufe 
for  the  Bifhop  not  to  admit  him.     Pafch.  7  Jac.  B.  R.  Aufttns  Cafe. 


€>jpftang.    See  ftonoon. 


£>utlatv. 


izi; 


In  what  Cafes  it   will  not  lie.  (A) 

Of  the  Capias  TJtlaganim.  (B) 

What  is  forfeited   by  an  Outlary,  what 

not,   both  in  Pcrfonal  and  Criminal 

Cafes.  (C) 
Pleas  of  Outlary,  good.  (D) 
Pleas  of   Outlary,  not  good,  and  Par- 


dons, not  good.  (E) 

Returns  of  Outlaries,  good,  and  not 
good.  (F) 

Reverfals  of  Outlaries  by  Writs  of  Er- 
ror, and  of  Error  in  the  Proceedings 
to  an  Outlary.  (G) 


(A) 

Silt  tofmt  Cafeg  it  toiii  not  lie*   See  Elegit.  (A)  i. 

Djudged,  that  Procefs    of  Outlary  doth   not   lie    in  Detinue.     Dyer  223.  ProEior's 
Cafe. 

2.  An  Attorney  brought  an  Action  of  Debt  by  Bill  of  Privilege,  and  after 
Judgment  the  Defendant  was  outlawed,  who  brought  a  Writ  of  Error  to  reverfe  it, 
and  objefted,  that  Procefs  of  Outlary  did  not  lie  upon  fuch  Judgment,  becaufe  there  is  no  Ca- 
pias in  the  Original  Action  ;  and  fo  it  was  adjudged.     1  Leon.  2,29 .  Crew  verfus  Bailes. 


A 


(B) 
£»f  tfyt  Capias  Utlegatum. 

1.  *1  *"!  Pon  an  Outlary  after  Judgment,  an  Elegit  was  awarded  againft  the  Defendant,  and  he 
Ij.  moved  the  Court  for  a  Supersedeas,  becaufe  erronice  emanavit,  and  the  Ileafon  was,  for 
that  the  Party  could  have  no  other  Execution  than  a  Ca.fa.  for  he  could  not  have  a  Fi.  fa.  becaufe 
the  King  is  entitled  to  his  Goods ;  and  he  could  not  have  an  Elegit,  becaufe  the  King  is  like- 
wife  entitled  to  the  Profits  of  his  Lands.     Goldf.  180.  Hill.  43  Eliz. 

2.  By  the  Capias  the  Sheriff  is  commanded  to  take  the  Body,  &  bona  &  catalla,  quacunqtte 
in  inquifitione  invenires,  in  mantis  noftras  capias,  ut  de  vero  valore,  &c.  and  by  Virtue  of  this 
Writ  the  Sheriff  takes  the  Goods  and  fells  them,  and  afterwards  the  Out'ary  is  reverfed  ;  in  fuch 
Cafe,  the  Party  fhall  be  reftored  to  his  Goods,  becaufe  the  Sheriff  was  not  commanded  by  the 
Writ  to  fell  them.  8  Rep.  Dr.  Prurie^s  Cafe,  141.  and  Cro.  Eliz.  Amner  verfus  Lodingtou,  S-  P. 
and  2  Leon.  92.  S.  C. 

3.  Adjudged,  that  where  a  Perfon  is  taken  by  a  Capias  Utlegatum  at  the  Suit  of  the  King, 
he  is  in  Execution  for  the  Subject,  but  in  the  fecond  Degree,  and  the  King  may  difcharge  his  own 
Suit,  but  a  Protection  will  not  difcharge  him  •  and  when  the  King's  Suit  is  difcharged,  then  he 
maybe  in  Execution  at  the  Suit  of  the  Subject.  Hill.  13  Jac.  Hob.  115.  Sir  Thomas  Shirley's 
Cafe. 

4.  Cafe  againft  the  Sheriff,  in  which  the  Plaintiff  declared  tarn  pro  Domino  Rege,quam  profeipfo, 
and  fcts  forth,  that  he  had  T.  S.  in  Execution  upon  a  Capias  Utlegatum,  at  the  Suit  of  hisTeftator, 
and  that  the  Defendant  fuffered  him  to  efcape;  after  a  Verdict  for  the  Plaintiff,  it  wasob;efted,  that 
this  Action  ought  to  be  brought  in  the  Name  of  the  Party  alone  :  Sed  per  Curiam,  T.S.  being  taken 
upon  a  Capias  Utlegatum,  'tis  a  Contempt  to  the  King  to  fuffer  him  to  efcape  ;  and  therefore  he 
may  be  joined  in  the  Action,  but  the  Party  fhall  have  all  the  Damages,  j  Roll.  Rep.  78.  Barrett 
verfus  IVinchcombe. 

5.  The  Defendant  was  outlawed  in  Middlefex,  the  Profecutor  may  take  out  a  Capias  Utlega- 
tum againft  him,   in  any  other  County,  without  a  Teflatum.     1  Vent.   33. 

6.  The  Reafon  why  a  Man  taken  upon  a  Capias  Utlegatum  fhall  not  be  in  Execution  at  the 
Suit  of  the  Party,  without  bringing  the  Body  into  Court,  and  praying  that  it  may  be  Co,  is, 
becaufe  the  Outlary  is  at  the  Suit  of  the  King,  and  when  the  Party  is  taken  upon  the  Capias  Utle- 
gatum, he  is  then  in  Execution  at  the  King's  Suit,  for  a  Contempt  of  his  Laws  ;  and  even  in  fuch 
Cafe,  if  he  efcape  withip  a  Year,  the  Party  may  have  an  Action  of  Debt  againft  the  Sheriff,  be- 
caufe 


ifi  Outlary. 


caufe  within  that  Time  he  might  have  brought  a  Ca.  fa.  againft  the  Prifoner,  and  have  charged 
him  in  Execution,  which  is  too  late  for  him  to  do  after  the  Year,  for  then  he  mutt  bring  a  Scire 
facias  to  ftew  Caufe  quare  Executionem  non  haberet ;  but  this  is  contrary  to  the  Refolution  in 
Garmn's  Cafe,  and  to  a  Cafe  in  B.  R.  Mtch.  26.  Car.  2.  (viz.)  Debt  on  an  Efcape,  in  which  the 
Plaintiff  declared,  that  he  obtained  a  Judgment  agairfft  W.  R.  in  the  13th  Year  of  Car.  2.  that 
he  was  outlawed  in  the  15th  Year,  and  taken  upon  a  Capias  in  the  1  8th  of  Car.  2.  and  efcaped  ; 
but  did  not  fet  forth,  that  he  was  in  Cuftody,  and  prayed  to  be  lb  at  his  (the  Plaintiff's)  Suit, 
without  which  the  Imprifonment  upon  the  Capias  Uutlegatum  did  not  make  him  in  Execution 
at  his  (the  Plaintiff's)  Suit,  as  was  alledged;  for  it  may  be,  that  he  intended  to  have  another 
Execution,  and  not  asainft  his  Body  ;  but  the  better  Opinion  was,  that  he  fhall  be  in  Execution 
at  the  Suit  of  the  Party,  until  he  difclaim  it.     Sid.  380.  Bud/and  verfus  Kelland. 

7.  A  Capias  Utlegatum  was  pleaded,  and  the  Plaintiff  did  not  alledge  that  it  was  fued  forth 
in  Temi^Time,    but  it  was  adjudged,  that  this  being  a  judicial  Writ,  and  it  being  the  ufual  Courfe 

*  SesRe-  to  profecute  fuch  Writs  in  Term-Time  ;  the   contrary  fhall  not  be   prefumed  where  there  is  no 
cord.  (C)  Manner  of  Caufe  for  fuch  Preemption.     *  1  Lutvi.  329.  •  See  Record.  (C)  3.     Latch  11.  Contra 

per  Dodderidge. 

8.  W.  R.  was  in  Cuftody  upon  a  Capias  Utlegatum  after  Judgment,  and  efcaped  ■  and  in. a  Special 
Verdict  in  an  Action  of  Debt,  for  an  Efcape,  upon  Nil  debet,  the  Cafe  was,  That  the  Plaintiff  had 
outlawed  W.  R.  after  Judgment  upon  a  Ca.fa.  fued  out  within  the  Tear,  and  twoTears  after  the  Outlary 
he  was  taken  upon  the  Capias  Utlegatum,  and  the  Sheriff  fuftered  him  to  efcape ;  it  was  admit- 
ted that  if  he  had  been  taken  upon  a  Capias  Utlegatum,  fued  out  -within  the  Tear,  he  would 
have  been  in  Execution  of  the  Party  in  the  Original  Action,  without  a  Prayer  ;  and  adjudged, 
that  fo  he  is  now,  becaufe  at  the  Exigent  the  Plaintiff' was  at  ah  End  of  his  Procefs,  for  no 
Continuance  or  Sci.  fa.  lies  after  a  Capias  Utlegatum,  1  Salk.  310.  Wolfe  verfus  Davifon, 
5  Mod.  200.  S.  C, 


,C. 

5  Mod 
loo. 


Cro.El'i-z. 
850,  918. 
Sid.  280. 
S.  P. 


(C) 

tejat  ia  fojfetteb  b?  an  ©utlarr,  totmt  not,  in  ^trfonal  Cafes,  ami 

in  Criminal* 

1  And.       X-T?   B-  brought  a  Quare  Impedit  againft  the  Ordinary  and  Incumbent ;  and  upon  a  Demur- 
3  79-  JLj'   rsr  to  the   Declaration,  before    the   fame  was  argued,  the   Plaintiff  was  outlawed  at  the 

Leon.  6%.  Suit  of  another  Perfon  ;  then  the  Incumbent  reGgned.  upon  Suppofition,  that  the  Prefentatioa 
Cro.Eliz.  was  forfeiteei  t0  tne  Queen,  and  fhe  prefented  him  again  ;  afterwards  the  Plaintiff  reverfed  the 
Moor  Outlary,  and  having  got  Judgment  againft  the  Incumbent  upon  the  Demurrer,  he  now  brought 
841,260.  a  Set.  fa.  to  have  Execution,  to  which  the  incumbent  pleaded  all  this  Special  Matter;  but  ad- 
judged, that  by  Reverfal  of  the  Outlary,  the  Plaintiff"  was  entitled  to  his  Prefentation,  and 
that  it  was  not  forfeited  to  the  Queen.     Goldf.  103.  Beverly  verfus  Cornwall. 

2.  Upon  an  Indictment  for  Recufancy,  the  Party  intending  to  go  beyond  Sea,  made  a  Deed 
of  Gift  of  all  his  Goods  and  Chattels,  upon  fome  feigned  Confederations,  and  then  he  went  out 
of  the  Realm,  and  was  afterwards  outlawed  upon  the  fame  Indictment;  it  was  adjudged,  that 
the  Deed  of  Gift  was  void  to  defeat  the  Queen  of  the  Forfeiture  of  the  Goods,-  and  this  by  the 
Statute  13  Elit.  cap.  5.  and  the  Queen  was  entitled  to  his  Leafes  and  Goods  by  the  Forfeiture. 
3  Rep.  82.  Pauncefoot  verfus  Blunt,  vouched  in  Twine's  Cafe. 

3.  Debts  or  Duties  upon  fimple  Contract  are  forfeited  to  the  King  by  Outlary,  tho'  the  Par- 
ty might  have  waged  his  Law  :  for  in  every  Quo  minus  brought  in  the  Exchequer  by  a  Debtor 
to  the  King,  againft  the  Defendant,  who  was  indebted  upon  a  fimple  Contract,  he  fhall  not 
wage  his  Law,  a  fortiori  where  fuch  a  Debt  is  forfeited  by  Outlary.  4  Rep.  94.  In  Slade's 
Cafe. 

4.  One  took  a  Bond  in  the  Name  of  another,  and  was  afterwards  outlawed  ;  adjudged,  that 
the  King   fhall  have  the  Bond.      24  Eliz..  Burkett's  Cafe.     See   Felo   de   fe.  Hix  verfus  Cooper. 

5.  A  Man  was  outlawed,  and  afterwards  the  Queen  granted  him  a  Leafe  for  Years,  rendring 
Rent;  then  he  was  outlawed  again,  and  before  Seifure  there  was  a  Pardon  of  all  Goods  and 
Chattels  forfeited  ;  adjudged,  that  a  Man  outlawed  is  capable  of  receiving  a  Leafe,  and  by  the 
Pardon  the  Term  which  is  forfeited  is  revived.  Owen  106.  Knowles  verfus  Powell.  Moor  237. 
S.  C. 

6.  Judgment  in  Debt  by  Husband  and  Wife,  as  Executrix  to  another;  the  Defendant  pleaded, 
that  the  Husband  was  outlawed  j  adjudged,  that  he  did  not  forfeit  any  of  the  Goods  which  his 
Wife  had  as  Executrix.     3  Bulfl.  210.  Harrifon  verfus  Hicks. 

7.  Adjudged,  that  Arrears  of  Rent  referved  upon  an  Efiate  for  Life,  are  not  forfeited  by  Out- 
lary, becaufe  they  are  Real,  and  there  is  no  Remedy  for  them,  but  by  Diftrefs ;  but  'tis  other- 
wife  upon  a  Leafe  for  Years.     Hetl.  t  64. 

iBulft.  8.  The  King   fhall  not  have  the   Profits  of  Lands  upon  an  Outlary  againft  Cufiuy  que   Truft, 

830.  pr  Ccfl'uy  que  Ufe,  becaufe  the  Eftate  in  the  I  and  is  only  in  the  Tmjlee,  and  he  for  whom  he  is  en- 

Ailcn  14.  trufted   hath  no  Remedy   to  recover  them  but  in  a  Court  of  Equity.     Style  21;  The  King  verfus 
Holland.     See  Forfeiture.  (C)  per  mum. 

4  9,  The 
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:-  9.  The  Defendant  was  indicted  for  a  Murder  in  EJfex,  and  outlawed,  &c.  and  the  Outlary  be-  Latch, 
ing  certified  into  B.  R.  it  appeared  to  be  erroneus,  becaufe  it   was  eXaElus   eft   ad  Comitatum,  q-  ad- 
mitting the  Word  meum ;  whereupon  the  Attorney  General  moved   the  Court,  that  the  King  ha-  S-C 
ving  f'-ifed  the  Lands,  and  that  the  Outlary   might  not  be  reverfed,  that  therefore  they  would  a- 
ward  a  Certiorari  to  the  Coroner  to  certify,  whether  it  was  Ad  Comitatum,  vc.  and   if  fo,  then 
upon    his  Return,   to  amend   it  ;  and  it  was  granted  accordingly.     Palm.  480.  Plumni's  Cafe. 

10.  The  Lord  LumUy  was  outlawed,  and  a  Bi  1  was  exhibited  againft  him  in  the  Exchequer, 
to  difcover  his  Real  and  Perfonal  Eftate,  and  what  fecret  Conveyance  he  had  made  thereof-  to 
which  he  demurred,  becaufe  nemo  tenetttr  prodere  feipfum-  but  the  Demurrer  was  over-ruled  ;  for 
the  Outlary  is  in  Nature  of  a  Judgment  for  the  King,  and  even  a  Common  Perfon  may  have  fuch 
a  Bill  of  Difcovery  to  enable  him  to  take  out  Execution.  Hardr  es  22.  The  Protector  verfus  Loid 
Lumley.     - 

11.  A  Perfon  outlawed  made  a  Leafe  for  Years  of  his  Lands,  before  the  Inquifition  found;  and 
afterwards,  amongft  other  Things,  thefe  Lands  were  found  by  the  Jury  upon  an  Inquifition  ta- 
Jcen,  and  this  Leafe  was  pleaded  in  Bar  to  bar  the  King,  and  adjudged  good  ;  for  any  Eflate 
made  after  the  Outlary,  and  before  the  Inquifition,  if  for  a  valuable  Confideration,  and  not  in 
Truft,  fhall  difcharge  the  King's  Title.     Hardr.  101.  Attorney  General  verfus  Freeman. 

12.  The  Plaintiff  obtained  Judgment  in  B.  R.  againft  Whitfield  for  joo/.  Debt,  &c.  and  about 
three  Years  afterwards  one  Hockin  obtained  another  Judgment  againft  him  for  1000  /.  upon  which 
he  was  outlawed  ;  and  a  little  afterwards  the  Manor  of  Burwarjh,  to  the  Value  of  120  /.  per  Ann. 
was  feifed  into  the  Protector's  Hands,  and  about  a  Month  after  that,  the  Moiety  of  it  was  ex- 
tended upon  the  firft  Judgment  ;  but  Hockin  obtained  a  Leafe  of  it  out  of  the  Exchequer,  upon 
the  Extent  on  the  Outlary;  and  upon  an  Enghjh  Bill  againft  him  and  the  Judgment-Debtor,  it 
was  decreed,  that  the  Manor  was  of  greater  Value  than  extended,  yet  Hockin  fhould  levy  no  more 
than  according  to  the  extended  Value,  for  that  the  Protector  had  no  farther  Intereft  in  the  Lands 
extended  but  to  that  Value  of  which  he  was  to  have  Profits,  and  no  more  ;  but  that  Hockin  might 
have  a  Melius  Inquirendum,  if  he  would,  and  have  them  extended  to  a  greater,  Value,  and  that 
after  this  Extent  upon  the  Outlary,  any  other  Extent  was  void  as  to  the  Protector.  Hard;-.  106. 
Mdfters  verfus  Hockin  and  Whitfield. 

13.  One  Hammond  was  outlawed  at  the  Suit  of  T.  S.  and  his  Lands  were  taken  in  Extent  j 
afterwards  G.  D.  claiming  a  Title  to  them,  brought  his  Ejectment,  and  pleaded  likewife  to  the 
Inquifition  ,•  and  upon  a  Bill  in  the  Exchequer  an  Injunction  was  prayed  for  the  King  to  flay 
Proceedings  at  Law,  but  it  was  denied;  for  th.'a  Perfon  outlawed  cannot  after  an  Extent  pre- 
vent the  King's  Title  by  any  Alienation  whatfoever,  yet  fuch  Outlary  gives  no  Privilege  to  the 
Poffeflion  of  a  DifTeifor,  but  that  the  DifTeifee  may  enter  and  bring  his  Ejectment  ;  for  by  the 
Outlary  the  King  hath  no  Intereft  in  the  Land  it  felf,  but  only  a  Title  to  receive  the  Profits.  Hardr. 
Ij6.  Hammond's  Cafe. 

14.  The  Cafe  was,  Tho.  Brocas  was  outlawed  in  an  Action  of  Debt  after  Judgment   at  the 
Suit  of  Stoner,  and  an  Extent  being  taken  out,  it  was   found  by   Inquifition  1    Ociob.  1654.  that 
he  was   feiled  for  Life   of  feveral  Lands  in  Hampjhife,  and  thereupon  they  were  feifed  into  the 
King's   Hands,  and   demifed  to   the  faid   Stoner    under  the    Exchequer-Seal ;  the  Defendants,  as 
Tertenants,    pleaded,  that  before  this   Inquifition  and  Seifure,    the  faid  Brocas   by  F.ne  fur  concef- 
Jit,  &c.    had  granted  the'fe  Lands  to  one  Abdy  for  500  Years,  if  he  the  faid  Brocas  fhould  fo  long 
live  ;  that    Abdy  died,  and   his  Executors  made  a  Leafe   thereof  for   400  Years,  &c.   To  this 
Plea  the   Attorney  General  demurred,  for  that  the  fecond  Leafe  was   made  fince  the  Inquifition       . 
and  Sei Jure  i  but  *  adjudged,  that  any  Perfon  who  hath  a  Title  or  Right  precedent  to  the  Out-  Cora.Ti* • 
lary,  except  it  be  the  Perfon  outlawed,  may  grant  it   over,  but  he  himfelf  cannot  by  his  own  Act  b. 
defeat  the  King's  Intereft.     Nota,  this  is  contrary  to  the  Courfe  of  the   Exchequer.     Hardr.  422. 
Attorney   General  verfus  Fox,  &  al'. 

I  5.  One  Northey  fued  Bateman  to  an  Outlary  before  Judgment,  who  having  500  /.  in  the  Eaft- 
India  Company,  and  being  fo  found  by  Inquifition,  it  was  feifed  by  the  King,  and  granted  by  him 
to  Northey,  in  Satisfaction  of  his  Debt,  which  was  by  Bond,  &c.  but  the  Company  refufing  to 
transfer  the  Stock  to  him,  a  Bi'l  in  the  Exchequer  was  brought  againft  them,  and  they  were  de- 
creed to  transfer  it  to  Northey,  which  was  accordingly  done,  and  his  Name  entered  in  their 
Books,  and  Bateman 's  Name  (truck  out;  afterwards  he  reverfed  the  Outlary,  and  the  King 
granted  Reftitution  de  omnibus  quibus  nobis  non  eft  refponfum ;  then  Pinfold  having  a  Debt 
due  to  him  from  Bateman  on  Bond,  fued  him,  and  had  Judgment,  and  outlawed  him  after  Judg- 
ment, and  then  the  King  granted  this  500  /.  Stock  to  Pinfold,  and  the  Company  refufing  to 
transfer  it  to  him,  he  brought  a  Bill  in  Equity  againft  them  and  Northey,  upon  which  the  Court 
decreed,  that  the  Stock  was  well  transferred  by  the  firft  Grant  to  Northey,  which  Grant  was 
well  executed  by  the  Transfer  of  the  Stock  by  the  Company,  and  fo  the  King  was  anfwered  as 
to  it,  and  by  Confequence  Bateman  was  not  reftored  by  the  Grant  de  omnibus  de  quibus  nobis 
noh  eft  refponfum.     2  Lev.  49.  Pinfold   verfus  Northey. 

16.  Cafe,  &c.  upnn  five  Promifes,  one  whereof  was  upon  a  Qitantum  mertiit  for  Meat,  Drink, 
&c.  found  for  the  Defendant  at  his  Requeft  ;  the  Defendant  pleaded  in  Bar  an  Outlary  of  the 
Plaintiff,  fetting  forth,  that  in  exigendo  pofita  fuit  ad  utlegat ,  &c.  &■  ea  ratiom>i  &c.  dtbita 
juris  forma  -waviata  exiftit ;  and  upon  Demurrer  to  this  Plea,  it  was  infilled  for  the  Plaintiff,  that 
this  Outlary  could  not  be  pleaded  in  Bar  to  an  Afumffit  upon  a  Qtiantum  meruit,  becaufe  till 
the  Things  come  to  be  valued,  there  is  no  Certainty  of  the  Debt,  and  fo  it  cannot  be  forfeited  ; 
■'  .  7  0.  in 
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it  was  doubted  before  Slade's  Cafe,  whether  a  Debt  upon  fimple  Contract  couid  be  forfeited  upon 
an  Outlary  ;  but  adjudged,  that  this  was  a  good  Plea,  for  the  Confederation  created  a  Debt, 
tho'  it  was  not  reduced  to  a  certain  Sum  ;  a  Plea  of  Outlary  hath  been  held  good  in  Bar  to  an  Ac- 
tion of  Trover,  where  all  lies  in  Damages,  and  that  is  Markham  and  Pitt's  Cafe.  3  Leon.  205. 
But  the  Court  doubted,  whether  debita  juris  forma  waviata  exijtit  was  not  too  general.  2  Vent . 
282.  Webb  verfus  Moor.  See  3  Leon.  196.  S.  F. 
iLcv.  r-  J7-  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  that  T  P.  was  outlawed  in  a  PerfonaL 
Action,  and  levied  a  Fine,  and  the  King  feifed  the  Lands  in  the  Hands  of  the  Conufee ;  and  ad- 
judged, that  fuch  Seifure  was  good,  if  it  was  before  the  Fine  levied;  but  if  after,  then  the  Co- 
nufee fhall  hold  againft  the  King.     Raym.  \q.lVinfor  verfus  Saywell.     See  1  Leon.  6$.     Cro.  Eliz. 

2  jo.  OgneWs  Cafe.  S.  P. 

18.  Error  to  reverfe  an  Outlary  for  Murder;  the  Error  afiigned  was,  That  in  the  quinto  exatT 
it  did  not  appear  upon  the  Return  of  the  Exigent,  that  the  Court  was  held  pro  Com',  &c.  be- 
fides  this  Outlary  was  againft  the  Defendant  and  two  more,  and  in  the  laft  Exatlus  'tis  non 
compemit,  but  did  not  fay,  nee  eorum  aliquis  comperuit ;  and  for  thefe  Reafons  it   was  reverfed. 

3  Mod.  §9.  Anonym  in . 

19.  Error  to  reverfe  an  Outlary  in  High  Treafon ;  the  Error  afligned  was,  that  it  did  not  ap- 
pear where  the  Huftings  were  held  ;  for  'tis  at  a  Court  of  Huftings,  without  faying  pro  Civitate 
London  ;  it  was  objected,  that  there  ought  to  be  a  Scire  facias  to  the  Lords  mediate  and  immedi- 
ate, before  the  Outlary  is  reverfed:  Sed  per  Holt  Ch.  Juft. 'tis  not  necefTary  in  Treafon,  becaufe 
the  Forfeiture  is  not  to  them,  but  to  the  King;  the  Outlary  was  reverfed.  4  Mod.  366. Sir  Tho. 
Armflrong'%  Cafe. 

20.  Upon  an  Englijh  Bill  in  the  Exchequer,  the  Barons  prayed  the  Opinion  of  the  Judges  of 
C.  B.  the  Cafe  was,  T.  S.  was  a  Bankrupt,  and  fome  Time  afterwards  was  outlawed  ;  the  King 
made  a  Leafe  of  the  Profits  of  his  Lands,  and  granted  his  Goods;  afterwards  a  Commiffion  of 
Bankruptcy  was  taken  out  againft  him,  but  it  was  five  Years  after  he  had  committed  the  Aft  of 
Bankruptcy  ;  adjudged,  that  by  the  Outlary  he  forfeits  his  Goods  and  Chattels,  his  Leafes  for 
Years,  and  his  Truft  in  fuch  Leafes,  and  the  Profits  of  his  Freehold  Lands  ;  but  that  this  Outlary 
cannot  defeat  any  Intereft  which  his  Creditors  had  acquired  in  his  Eftate,  becaufe  he  volunta- 
rily fuffered  himfelf  to  be  outlawed.     1  Salk.  108.  Paine  verfus  Trap.     See  Sid.  115.  S.  P. 

3!u  Criminal  Csfe$. 

21.  The  Defendant  was  outlawed  upon  five  Indictments  for  Felony,  and  being  brought  to  the 
Bar  to  receive  judgment,  he  produced  five  Writs  of  Error ;  adjudged,  that  if  he  hath  no  Lands, 
and  it  is  fuggefied  on  the  Ri  II,  that  he  hath  none,  in  fuch  Cafe  the  Attorney  General  may 
confefs  Error  without  a  Scire  facias  to  the  Lords  mediate  and  immediate,  to  fhew  Caufe  why  he 
fhould  not  have  Reftitution;  but  if  there  are  Lands,  then  there  mull  be  fuch  a  Scire  facias.  2 
Salk.  495.  Arthur's  Cafe. 

22.  The  Defendant  was  outlawed  for  a  Mifdemeanor,  upon  an  Information,  for  feducing  a 
young  Man  to  marry  a  young  Woman  of  a  lewd  Character,  and  he  was  fined  5000/.  and  it  was 
afterwards  moved  for  him,  that  he  could  not  be  fined  upon  an  Outlary  for  a  Mifdemeanor,  be- 
caufe it  doth  not  enure  as  a  Conviction  for  the  Offence,  as  it  doth  in  Felony  or  Treafon  ;  but 
'tis  only  a  Conviction  for  a  Contempt  in  not  pleading  to  the  Information,  which  is  punifhable  by 
a  Forfeiture  of  his  Goods  and  Chattels;  and  it  was  adjudged  accordingly.  2  Salk.  494.  The  King 
verfus  Tippin. 

21.  T  P.  was  indebted  to  W.  R.  by  Judgment,  and  to  C.  B.  upon  Bond,  and  was  outlawed  at 
the  Suit  of  the  faid  C.  B.  upon  the  Bond,  and  his  Lands  feifed ;  and  the  Queftion  was,  whether 
W.  R.  the  Judgment-Creditor,  could  extend  thofe  Lands;  adjudged,  that  the  Outlary  fhall  be  pre- 
ferred, unlefs  the  Judgment-Creditor  could  fhew  any  Practice  between  the  Obligor  and  the 
Obligee.     2  Salk.  405. 

24.  Adjudged,  that  upon  an  Outlary  on  a  Judgment  in  Debt,  the  Perfon  immediately  forfeits 
3  £ro'  his  Goods  and  Chattels  to  the  King,  but  not  the  Profits  of  his  Lands  or  his  Chattels  Real,  till  In- 
Lan'e  70  quifition  taken;  therefore  an  Alienation  after  an  Outhry,  and  before  an  Inquifition,  is  a  good 
Hardr.  Bar  to  the  King,  as  to  the  Perception  of  the  Profits.  1  Salk.  395.  In  the  Cafe  of  Britton  and 
101.  Cole. 
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$>lta$  of  ©wtlar^  goo&. 

1.  TH\EBT  on  Bond,  the  Defendant  pleaded  an  Outlary  in  Bar,  and  fhewed  that  the  Plaintiff 
JL/  was  outlawed  by  the  Name  of  B.  B.  of  D.  the  Plaintiff  replied,  that  at  the  Time  the 
Suit  was  commenced  againft  him,  upon  which  this  Outlary  was  had,  he  was  living'  at  B.&c.  and 
travcrfed,  that  he  was  living  at  D.  adjudged  a  good  Replication  to  avoid  the  Outlary,  Mich, 
29  Eliz,.  1  Leon.  87.  3 

2.  'Tis 
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2.  'Tis  true,  if  it  had  been  Debt  on  a  Bond,  there  the  Pleading  of  an  Outlarjr  in  Abatement 
had  "been  ill ;  it  fiiould  have  been  pleaded  in  Bar,  becaufe  a  Debt  en  a  Specialty  is' forfeited  to  the 
King  by  the  Outlary;  but  in  Trefpafs  or  in  Debt  upon  a  Contract,  the  Outlary  is  only  dilatory 
and  in  Abatement  of  the  Writ.  Owen  22.  Smith  verfus  Bernard.  Cro.  Eliz,.  203.  5.  C.  See 
Webb  verfus  Moor  contra,  that  an  Outlary  is  a  good  Bar,  as  well  to  an  AJfumpfu  upon  a  Qttan- 
tuni  meruit  as  to  a  Debt  on  a  Bond. 

3.  In  Trover,  &c.  the  Defendant  pleaded  in  Outlary  in  Bar  to  the  Adion,  and  held  good,  tho' 
the  Plaintiff  in  fuch  Action  could  only  recover  Damages,  which  are  incertain;  yet  becaufe  that 
Action  is  founded  on  the  Property  of  the  Goods,  and  thefe  being  forfeited  to  the  Queen  by  the 
Outlary,  therefore  the  Plea  is  good.     3  Leon.  205. 

4.  Audita  querela  to  avoid  a  Statute,  the  Defendant  pleadeJ  an  Outlary  in  Bar,  (viz..)  that 
he  himfelf  was  outlawed  at  the  Suit  of  7!  M.  by  the  Name  of  Peter  Griffith,  &c.  and  upon  De- 
murrer it  was  objected,  that  his  Name  was  Piers  and  not  Peter,  and  that  this  Outlary  being  only 
by  Way  of  Difcharge,  is  not  pleadable;  but  adjudged,  that  Peter  and  Piers  was  but  one  Name, 
and  that  this  Outlary  is  pleadable;  but  where  the  Action  is  ad  lucrandum,  there  mull  be  Ability 
in  the  Perfon.     2  Cro.  425.  Griffith  verfus  Middleton.     See  pojlea  pi.  10. 

5.  In  Debt,  &c.  the  Defendant  pleaded,  that  the  Plaintiff  was  outlawed,  and  this  was  in  A- 
batement;  the  Plaintift  replied  Nul  tiel  Record,  upon  which  they  we:e  at  Iffue ;  and  before  the 
Day  given  to  bring  in  the  Record,  the  Plaintiff  got  the  Outlary  to  be  reverfed,  fo  that  the  Defen- 
dant failed  of  the  Record  at  the  Day ;  and  the  Queftion  was,  whether  this  Failure  was  peremp- 
tory, and  adjudged  that  it  was  not,  but  that  he  ihould  anfwer  over.  2  Roll.  Rep.  38.  Stubbs  ver- 
fus Denham. 

6.  Debt  upon  a  Contrail ;  the  Defendant,  after  an  Imparlance,  pkaded  an  Outlary  in  Bar-  the 
Plaintiff  replied  Nul  tiel  Record,  and  Day  being  given  to  bring  it  in,  he  failed  to  produce  it ;  the 
Judgment  againft;  him  was  abfjolutely,  and  not  to  anfwer  over.     Cro.  Car.  408.  Dawfon  verfus  Lie. 

7.  The  Plaintiff  brought  an  Action  of  Debt;  the  Defendant  pleaded,  that  he  (t':e  Plaintiff) 
was  outlawed  at  the  Suit  of/?,  in  London:  The  Plaintiff  replied,  that  there  was  another  of  the 
fame  Name  in  the  fame  Parifli,  who  was  outlawed  at  the  Suit  of  B.  and  traverfed  that  he  was 
outlawed  at  his  Suit;  and  upon  a  Demurrer  to  this  Replication,  it  was  objected  that  it  was  ill 
becaufe  he  did  not  traverfe  that  he  Was  eadem  perjona  ;  but  adjudged,  that  where  a  Man  is  out- 
lawed upon  mefne  Procefs,  and  never  appears,  there  the  Traverfe  ought  to  be  quod  eft  eadem  per- 
fona  ;  but  if  once  he  appears,  and  is  outlawed  after  Judgment,  there  the  Court  had  taken  Notice 
of  him,  and  'tis  fufficient  to  fay,  that  he  was  not  outlawed.     Palm.  1  88.  Downer  verfus  Putts. 

8.  In  Affault  and  Battery  the  Plaintiff  recovered  in  C.  B.  and  upon  a  Writ  of  Error  in  B.  R.  the 
Judgment  was  affirmed,  and  thereupon  the  Plaintiff  brought  a  Scire  facias  againft  the  Defendant, 
to  fhew  Caufe  Chive  exeauicnem  non  haberet,  to  which  the  Defendant,  after  an  Lnpai lance,  plead- 
ed an  Outlary  before  the  Judgment  had,  and  this  was  in  Bar  to  the  Execution ;  and  adjudged  a 
good  Plea;  for  tho' before  the  Judgment  nothing  is  forfeited,  nor  until  the  Judgment  is  given, 
yet  a  certain  Sum  being  now  recovered  in  that  Action,  that  is  forfeited  by  the  Outlary  had  againft 
the  Plaintiff;  and  therefore  tis  a  good  Plea  to  the  Execution  on  that  Judgmeut.  IV.  Jones  238. 
IVortley  veil  us  Savili. 

9.  Aiidha  querela,  in  which  the  Plaintiff  declared,  that  he  and  one  P.  were  bound  in  a  Bond 
to  the  Tefhtof,  in  a  Bond  for  Payment  of  Money ;  that  in  an  Action  brought  2gainlt  him  he  was 
outlawed  ;  that  afterwards  another  Action  was  brought  again  P.  upon  the  fame  Bond,  and  that 
Judgment  was  had  againft  him,  and  that  he  was  taken  in  Execution  and  paid  the  Debt,  and 
was  d'.fcharged  by  the  Confent  of  him  at  whofe  Suit  he  was  taken,  and  fo  prays  that  he  may  be 
relieved  agamft  this  Judgment  and  Outlary  :  The  Defendant  Proteftando,  that  the  Debt  was  not 
paid  01  fatisaed,  pleads  the  Outlary  in  Disability;  and  upon  Demurrer  it  was  objected  in  Behalf 
of  the  Plaintiff,  that  this" Plea  was  ill ;  that  this  is1  like  the  Cafe  of  a  Writ  of  Error  or  Attaint,  in 
which  Outlary  is  not  pleadable:  But  adjudged,  that  in  thefe  Cafes  the  Judgment  it  felf  is  to  be 
reverfed,  and  therefore  the  Out'aiy  is  not  pleadable;  for  if  the  Judgment  is  erroneous,  the  Out- 
lary, which  is  only  a  Superftructure  on  it,  falls  on  Courfe;  but  an  Audita  querela  doth  not  med- 
dle with  the  Judgment,  for  it  admits  it  to  be  good,  but  prays  that  no  Execution  may  be  taken, 
becaufe  of  fome  equitable  Matter  arifing  afterwards,  for  which  Reafon  an  Outlary  may  be  pleaded 
to  fuch  Action.     1  Mod.  224.  Higdcn  verfus  Whitchurch. 

10.  IV-  R-  was  outlawed  in  Debt,  and  taken  upon  the  Capias  and  committed  to  the  Fleet; 
afterwards  the  Warden  of  the  Fleet  permitted  him  voluntarily  to  efcape,  and  the  Executor  of  the 
Judgment-Creditor  retook  him  in  Execution,  whereupon  he  brought  an  Audita  querela  to  be 
difcharged,  and  the  Defendant  pleaded  the  Outlary  in  Bar  to  this  Audita  querela;  and  upon  a 
Demurrer  to  the  Plea  it  was  held  a  good  Plea  in  Difability  to  the  Perfcfh,  becaufe  the  Audita  que' 
vela  was  not  like  a  Writ  of  Error  to  reverie  the  Outlary,  but  was  founded  on  a  Wrong,  (viz,.) 
on  the  Efcape;  but  if  it  had  been  a  Writ  of  Error,  there  an  Outlary  is  no  good  Plea  in  Difability 
Sid.  43.  J  "Jon  verfus  Kete.     See  Antea,  pi.  4.  S.P. 

11.  In  Ajjump/ii  upon  a  Bill  of  Exchange,  &c.  the  Defendant  pleaded  an  Outlaiy  in  Bar;  and 
upon  a  Demurrer  to  this  Plea  it  was  objected,  that  it  ought  to  be  pleaded  in  Abatement,  becaufe 
in  this  Action  Damages  are  to  be  recovered,  which  are  incertain,  and  therefore  not  forfeitable  by 
Outlary  :  but  adjudged,  that  'tis  pleadable  in  Bar,  for  the  Debt  is  certain,  tho'  tis  to  be  recovered 
In  Damages.     3  Lev.  29.  Hage  verfus  Skinner, 
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12.  Indebitatus  Affumpfit  and  Quantum  meruit,  for  Meat,  Drink,  &c.  The  Defendant  pleaded 
an  Outlary  in  Bar,  and  held  good,  and  yet  in  this  Action  Damage*  arc  only  recovered,  which 
are  incertain;  but  'tis  the  Confideration  which  creates  the  Debt  or  Duty,  tho'  the  Recompence  is 
to  be  had  by  Way  of  Damages.     2  Vent.  282. 

13.  In  Dower,  &c.  the  Tenant  pleaded  in  Abatement,  that  in  fuch  a  Term  he  fued  the  De- 
mandant per  nomen  de  Jana  Dyaycote  tunc  nuper  de  Lafco'e,  and  fhe  not  appearing,  fhe  was 
waived,  &c.  unde  petit  judicium,  &c.  The  Demandant  replied,  that  die  impetratioms  brevis  O- 
rigiualis,  upon  which  the  Outlary  was  had,  fhe  lived  at  Stanley  in  Oxfordshire,  and  traverfed 
that  fhe  lived  then  at  Lafioe  ;  and  upon  a  Demurrer  to  this  Replication  it  was  infilled  for  the  Te- 
nant, that  tho'  the  Outlary  might  for  this  Reafon  be  erroneous,  yet  it  was  not  void,  nor  fo  much 
as  voidable,  but  by  Writ  of  Error  or  by  the  Plea  of  the  Party,  fhe  appearing  in  Cuftody  upon  the 
Capiat  Utlegatum ;  for  it  being  a  Judgment  on  Record,  and  in  Force,  it  muft  be  reverfed  in  a 
proper  Mani.er,  which  is  by  one  of  thefe  Ways  before- mentioned,  but  never  by  a  Plea  in  a  colla- 
teral Action  as  this  is;  then  it  was  objected  againft  this  Plea,  that  the  Outlary  fhould  be  pleaded 
Jub  pede  Jigtlli,  which  is  very  true,  if  it  had  been  in  another  Court;  but  the  A&ion  being 
brought  in  the  Court  of  Common  Pleas,  and  the  Outlary  being  likewife  in  that  Court,  it  need 
not  be  pleaded  fub  pede  Jigilli ;  fo  the  Tenant  had  Judgment  quod  breve  cajfetur.  1  Lutw.  30, 
Draicott  verfus  Curz,on. 

14.  Cafe  againft  a  Sheriff,  wherein  the  Plaintiff  declared,  that  Sir  Tho.  Nightingale  was  indebt- 
ed to  him  in  j  00  /.  on  Bond,  &c.  which  being  not  paid,  &c.  the  Plaintiff  implacitaffet  the  faid 
Sir 'Tho.  Nightingale,  upon  the  faid  Bond,  who  for  Want  of  an  Appearance  was  outlawed;  and 
upon  a  Capiai  Utlegatum  was  arretted,  and  being  in  Cuftody,  efcaped;  it  was  obje&ed  againft 
this  Declaration,  that  the  Plaintiff  ought  to  have  fet  forth  the  Original,  upon  which  he  pro- 
ceeded to  the  Outlary,  and  not  to  have  faid  implacitaffet  only.  1  Lutw.  108.  Stanton  verfus 
fames.  2  Vent.  281.  S.  P. 

15.  Covenant  upon  a  Leafe  for  Years,  in  which  there  was  a  Covenant  to  pay  a  certain 
Rent,  and  alfo  to  repair,  and  the  Breach  was  affigned  on  both:  The  Defendant  pleaded  an 
Outlary  in  Bar  to  the  Whole,  and  this  fub  pede  figilli  of  the  fame  Court  in  which  the  Action 
was  brought ;  and  upon  a  Demurrer  it  was  objected,  that  tho'  an  Outlary  might  be  pleaded  to 
the  Rent,  becaufe  that  was  certain,  yet  it  could  not  be  pleaded  to  the  Repairs,  becaufe  thefe  are 
incertain,  and  fo  are  the  Damages  which  are  to  be  recovered  for  not  Repairing,  and  therefore 
cannot  be  forfeited  by  an  Outlary;  but  adjudged,  that  the  Plea  being  entire,  and  to  the  whole 
Declaration;  and  being  bad  in  Part,  (viz,.)  as  to  the  Repairs,  it  fhall  be  bad  in  the  Whole;  'tis 
true,  before  Imparlance  it  might  have  been  pleaded  in  Bar  to  the  Rent,  and  in  Abatement  to  the 
Repairs,  but  not  in  Bar  to  both,  for  the  Reafon  before-mentioned.  2  Lutw.  1510.  Gierke  verfus 
Scroggs. 

\6.  The  Declaration  was  in  Trinity-Term ;  the  Defendant  imparled  to  Michaelmai-Term,  and 
in  the  long  Vacation  the  Plaintiff  was  outlawed  ;  and  then  in  Michaelmai-Term  the  Defendant 
pleaded  this  Outlary  in  Bar  to  the  Ac~tion,  but  did  not  fay,  that  it  was  after  the  la(l  Continuance, 
for  which  Reafon  the  Plaintiff  demurred  ;  but  the  Plea  was  adjudged  good ;  for  fince  the  Record 
of  the  Outlary  doth  appear,  'tis  reafonable  it  fhould  be  pleaded.     $  Mod.  1  j.  Green  verfus  Moor. 

17.  Information  qui  tarn,  &c.  againft  a  Juftice  of  Peace  for  refuflng  to  grant  his  Warrant  to 
fupprefs  a  Conventicle ;  the  Defendant  pleaded  an  Outlary  in  Difability ;  and  upon  a  Demurrer  it 
was  infilled,  that  the  Plea  was  not  good,  becaufe  the  King  is  interefted,  qui  tarn  pro  Domino 
Rege,  &c.  Sed  per  Curiam,  tho'  the  King  is  interefied,  yet  the  Informer  is  only  Plaintiff  and  enti- 
tled to  the  Benefit,  and  that  he  was  difabled  by  the  Outlary  to  fue  for  himfelf,  tho'  not  for  the 
King.     2  Mod.  267.  Atkyns  verfus  Bayles. 

18.  Where  an  Outlary  is  pleaded,  it  muft  be  fub  pede  Jigilli,  otherwife  the  Plaintiff  may  refufe 
it  j  but  if  he  accept  the  Plea,  he  fhall  not  afterwards  demur  for  that  Caufe.  1  Salk.  217.  In  Fer- 
rers and  Miller's  Cafe. 

(E) 
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Capias  Utlegatum  was  directed  to  the  Sheriff  to  take  F.  B.  of  London  Gen.  at  the  Day  of 
the  Return  he  came  in  gratis,  and  pleaded  in  Difcharge  of  the  Outlary,   that  he  was 
dwelling  at  B.  in  the  County  of  S.  at  the  Time  of  the  Writ  brought,  and  not  in  London  ;  adjudg- 
ed no  good  Plea,  becaufe  he  is  out  of  Court  and  came  in  gratis,  fo  that  the  Court  could  not  tell 
whether  he  was  the  Defendant,  or  not  ;  it  might  have  been  otherwife,  if  the  Sheriff  had  returned 
a  Cepi  Corpus.     Dyer  192.  Browns  Cafe. 
*  4.  Leon.       2.  Where  a  Man  is  outlawed  in  London,  the  Judgment  is  not  to  be  given  by  the  Coroner,  who 
"•,  ^y-  is  the  Lord  Mayor,  but  the  Sheriffs  by  the  Cuftom  of  London  ;  and  if  the  *  Exigent  is  not  returned, 
uirsCafe.  t^e  out]arv  cdnn0t  be  pleaded  in  Difability  of  the  Perfon;  and  in  fuch  Cafe  the  Certiorari  fhall 
be  awarded  to  the  Sheriffs.     Mich.  15  Eliz.  Dyer  317. 

3.  Where  a  Man  is  outlawed  for  a  Vine  to  the  King  in  Trefpafs,  he  fhall  not  have  any  Benefit 
of  a  Pardon  of  the  Outlary  till  the  Chancellor  is  certified  that  the  Plaintiff  is  fatisfied.  See  5  Ed.  5. 
tap.  12.     Mich.    1  &  2  Eliz.  Dyer  172. 

5  4.  Debt 


Outlary.  1221 

4.  Debt  by  Husband  and  Wife  as  Executrix,  &c.  the  Defendant  pleaded  in  Bar,  that  her  Te- 
ftator  was  outlawed  at  the  Suit  of  B.  B.  which  Outlary  is  ftill  in  Force;  adjudged  an  ill  Plea. 
Goldf.  148.  Dixon  verfus  Bowden. 

5.  In  Replevin,  there  was  Judgment  by  Default,  and  a  Writ  of  Enquiry  of  Damages ;  upon 
the  Return  of  which  Writ  the  Defendant  pleaded,  that  the  Plaintiff  was  outlawed  at  the  lime  of 
the  Action  brought ;  adjudged  no  good  Plea,  becaufe  it  was  after  Judgment  in  the  Adion.  BendL 
1 7.  Puttenbam  verfus  Norris. 

6.  In  an  Action  popular,  &c.  the  Defendant  pleaded,  that  the  Plaintiff  was  outlawed,  and  de- 
manded Judgment  Ji  refpondere  debet;  the  Plaintiff  replied,  that  upon  a  Writ  of  Error  brought, 
the  Outlary  was  reverfed,  and  Judgment  that  the  Defendant  fhould  anfwer  over;  but  if  in  Debt 
upon  a  Bond  the  Defendant  had  pleaded  an  Outlawry,  and  the  Plaintiff  had  replied  a  Pardon,  in 
fuch  Cafe  the  Writ  fhall  abate  ;  but  if  a  Pardon  fhould  be  pleaded  to  an  Outlawry  in  a  popular 
Action,  it  may  be  a  Queftion  whether  the  Writ  fhall  abate,  becaufe  in  fuch  Actions  a  Moiety  is 
given  to  him  who  will  fue;  and  when  once  the  Suit  is  begun,  an  Intereft  is  veiled  in  the  In- 
former; and  in  fuch  Cafe  'tis  like  a  Debt  on  a  Bond.     1  And.  30.  Palmer's  Cafe. 

7.  Judgment  in  Ejectment  againft  two  Defendants;  they  brought  a  Writ  of  Error;  and  the  De- 
fendant, who  was  Plaintiff  in  the  Action,  pleads  an  Outlary  againft  one  of  them ;  and  upon  De- 
murrer it  was  adjudged,  that  becaufe  by  the  Writ  of  Error  they  were  to  recover  nothing,  but  only 
to  be  reftored  to  what  they  had  loft,  and  to  be  difcharged  of  the  Damages,  therefore  it  was  no 
good  Plea.     2  Cro.  616.  Bytbell  verfus  Harris. 

8  Debt  upon  Bond  againft  an  Adminiftrator,  who  pleaded  in  Bar,  that  his  Inteftate  was  out- 
lawed after  Judgment,  and  died,  and  that  the  Outlary  was  ftill  in  Force;  upon  Demurrer  this  was 
adjudged  no  good  Plea,  becaufe  'tis  only  argumentative  that  he  hath  no  Aflets  from  the  Intellate, 
becaufe  he  forfeited  all  by  the  Outlary,  whereas  he  might  have  feveral  Things  not  forfeitable ;  as 
for  Inftance,  there  may  be  Debts  due  to  him  upon  Contrail,  and  thefe  are  not  forfeited;  or  he 
may  have  made  an  Appointment,  that  his  Adminiftrator  fhall  fell  fuch  Lands  which  may  be  fold, 
and  the  Money  is  Aflets  in  his  Hands,  or  he  may  have  Lands  in  Mortgage;  and  on  the  Day  ap- 
pointed the  Mortgagor  may  pay  the  Money  to  the  Adminiftrator;  this  is  Aflets,  and  not  forfeited. 
Hutt.  53.  Bullen  verfus  Jervii.  Cro.  Eltz,.  575.  Woodley  verfus  Bradwell.  S.P.  See  Antea  Shaw 
verfus  Curtis.    Execution.  (K) 

9.  Scire  facias  upon  a  Judgment  in  Debt  ;  the  Defendant  pleaded,  that  the  Plaintiff  was  out- 
lawed ;  adjudged,  that  if  the  Plaintiff  was  outlawed  before  the  Plea  to  the  Action,  then  this  Plea 
to  the  Scire  facias  is  not  good,  becaufe  he  might  have  pleaded  it  in  Bar  to  the  original  Action. 
Noy  143. 

10.  The  Husband  and  Wife  exhibited  a  Bill  in  the  Exchequer,  partly  in  their  own  Right,  and 
alledged  themfelves  to  be  Debtors  and  Accountants  to  the  King,  and  partly  as  Adminiftrators  to 
the  Mother  of  the  Wife,  but  did  not  alledge  her  to  be  Debtor  and  Accountant :  The  Defendant 
pleaded  an  Outlary  of  the  Husband  in  Bar;  and  upon  Demurrer  it  was  infilled,  that  the  Outlary 
was  pardoned  by  the  general  Pardon,  which  was  very  true ;  but  yett  he  Plaintiff  ought  to  have 
replied  to  fhew,  that  he  was  not  a  Perfon  excepted  :  But  the  Plea  of  Outlary  was  adjudged  ill,  (-viz..) 
to  alledge  Outlary  in  the  Husband,  when  he  and  his  Wife  fued  as  Adminiftrators.  Hardr.  60. 
Swan  &  Ux  verfus  Porter. 

m  Mtutm  of  flDutlarteg,  soon,  ano  not  goo&. 

I.  '"T",HE  Sheriff  who  was  out  of  his  Office  returned  a  Proclamation  upon  an  Exigent;  adjudg- 
J.      ed,  that  the  Outlary  was  void  by  the  Statute  6  H.  8.  Dyer  42. 

2.  In  Returns  of  Outlaries  the  Sheriff  fhould  put  his  Name;  but  tis  not  requifite  in  Pleading 
to  exprefs  his  Name,  for  if  'tis  omitted,  it  doth  not  make  the  Return  void,  but  the  Sheriff  fhall 
be  amerced.  1  Leon.  139.  4  Leon.  108.  Tfbe  Qjieen  verfus  Archbijhop  of  Canterbury.  Poflea  (G) 
fi.il.  S.P. 

3.  A  Man  was  outlawed,  and  the  Sheriff  returned,  that  on  fuch  a  Day,  omnes  &  fingulas  Pro- 
clamationes  fieri  feci,  when  he  ought  to  have  returned,  that  on  fuch  a  Day  he  made  the  Firft, 
and  fuch  a  Day  the  Second,  and  fo  on  to  the  fifth  Proclamation  ;  and  this  being  afligned  for  Error, 
it  was  fo  adjudged.     Goldf.  07.  in.  S.P. 

4.  Upon  an  Outlary  in  the  Hufiings  in  London,  which  were  held  two  Weeks  after  one  an- 
other, whereas  the  Hufiings  are  ufually  holden  from  three  Weeks  to  three  Weeks,  the  Sheriff 
doubted  whether  he  might  return  the  Party  outlawed,  without  Danger  of  ah  Aftion  on  the 
Cafe;  adjudged,  that  he  might;  and  Dyer  the  Chief  Juftice  faid,  that  there  is  a  Record  in  the 
Reign  of  R.  2.  by  which  it  appears,  that  in  London  they  may  hold  their  Hufiings  every  Week. 
2  Leon.  14. 

5.  No  Man  is  legally  outlawed,  unlefs  he  is  returned  fo  by  the  Sheriff,  and  that  the  Exigent  be 
returned  of  Record  in  Court.    Bendl.  27.  ProiJor  verfus  Lambert. 
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fON  an  Indictment  for  Murder,  before  the  Return  of  the  Exigent  the  Party  died,  fb  that 
he  was  neither  convicted  or  attainted;   adjudged,  that  his  Executors  may  bring  a  Writ 
of  Error  to  reverfe  the  Outlary,  becaufe  the  King  being  entitled  by  Matter  of  Record,  the  Out- 
lary muft  be  avoided   by  Matter  of  as  high  a  Nature.     5  Rep.  Eaton  s  Cafe  vouched  in  Foxley's, 
Cafe  1  op. 

2.  A  Man  was  outlawed  after  Judgment,  which  Judgment  was  afterwards  reverfed  upon  a 
Writ  of  Error;  adjudged,  that  the  principal  Record  being  reverfed  for  Error,  the  Outlary  which 
is  grounded  upon  it  ftiall  alfo  be  reverfed.     Goldf.  148.  Warren  %  Cafe. 

3.  Judgment  in  Debt  for  80/.  and  the  Sheriff  levied  20/.  Part  thereof  by  Ft.  fa.  on  the  Goods 
of  the  Defendant,  which  appeared  by  his  Return  of  that  Writ ;  but  it  did  not  appear  whe- 
ther the  Plaintiff  had  received  it,  or  no;  afterwards  the  Plaintiff  fued  forth  a  Ca.  fa.  for  the 
whole  80/.  upon  which  the  Defendant  was  outlawed  ;  but  it  was  reverfed  by  a  Wiit  of  Error, 
becaufe  it  appeared  on  the  Record,  that  the  Execution  was  already  made  for  20/.  Part  of  the 
Debt,  fo  that  the  Ca.fa.  fhould  have  been  for  the  60I.  and  no  more.     Goldf.  148. 

4.  The  Defendant  was  outlawed  in  Trefpafs,  and  he  moved  the  Court  to  avoid  the  Outlary, 
for  that  the  criginal  Writ,  and  the  Proceedings  thereon,  were  directed  to  the  Sheriffs  of  IVorce- 
(ier,  and  in  the'Margin  of  the  Filazer's  Roll  it  was  written  Hereford,  and  in  the  Body  of  the  Roll 
it  was  entered,  Ideo  pracepttm  eft  Vie  ;  Day  was  given  to  maintain  the  Outlary  ;  but  the  Defen- 
dant prayed,  that  a  Retordatur  might  be  made  in  what  State  the  Roll  then  was.  2  Leon.  120. 
Grove  verfus  Span: 

5.  Error  to  reverfe  an  Outlary  againft  Husband  and  Wife;  adjudged,  they  muft  affign  the  Errors 
in  Perfon  ;  and  becaufe  the  Wife  was  gone,  and  the  Husband  could  not  bring  her  in,  adjudged, 
that  they  could  not  affign  Error.     Cro.  Eliz,.6n.  Wade  verfus  Smith. 

6.  Judgment  in  Debt  againft  two  Defendants,  and  a  Ca.fa.  was  fued  forth  againft  one  of  them, 
Upon  which  he  was  outlawed,  and  afterwards  brought  a  Writ  of  Error  to  reverfe  the  Outlary  ; 
and  affigned  for  Error,  that  it  ought  to  have  been  awarded  againft  both;  and  fo  it  was  adjudged. 
Cro.  Ehz...  648.  Beverly  verfus  Beverly. 

7.  Leffee  for  Years  was  outlawed  for  a  Felony  ;  he  affigned  his  Term  to  B.  B.  the  Outlary  was 
reverfed,  and  the  Alfignee  brought  Trefpafs  for  the  Profits  taken  between  the  Reverfal  of  the  Out- 
lary and  the  Alignment;  adjudged  good,  becaufe  the  Outlary  being  reverfed,  it  was  as  if  there 
had  been  none.     Cro.  Eliz.  27a-  Ognell's  Cafe. 

8.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  Leffee  for  Years  was  indicted  and  outlawed 
for  Recufancy  ;  ar.d  it  was  found  by  Inquifrtion,  that  he  was  poflefled  of  this  Term  for  Years  at 
the  Time  of  the  Outlary,  and  thereupon  the  Treafurer  and  Barons  of  the  Exchequer  fold  the 
Leafe  for  a  valuable  Confederation  ;  then  the  Outlary  was  reverfed,  and  Judgment  given,  that  he 
fhou'd  be  reftored  to  all  which  he  had  loft  by  Reafon  of  the  Outlary;  the  Queftion  was,  whether 
the  Leffee  might  enter  again  on  the  Land  ;  and  it  was  infifled,  that  he  could  not,  becaufe  the 
Tetm  was  lawfully  fold  and  the  Poffeffion  was  now  in  another,  which  fhall  not  be  defeated  by  this 
fubfequcnt  Matter :  Sed  per  Curiam,  the  Leffee  ftiall  have  his  Term  again,  for  otherwife  the 
judgment  upon  the  Reverfal  would  be  in  vain,  for  by  that  he  is  to  be  reftored  to  all  which  he 
ioft,  &c.  which  cannot  be  againft  the  Queen,  unlefs  he  have  his  Leafe  again.  1  And.  277.  Eyres 
verfus  Wooclfyne. 

Cro.EIi?.  9  Ene  Teftator  was  outlawed  in  Felony,  and  afterwards  his  Executor  brought  a  Writ  of  Er- 
175.  S.  C.  rer  to  reverfe  it  ;  and  the  famous  Coke,  as  Mr.  Goitldsborougb  calls  him,  being  of  Counfel  againft 
the  Executor,  infifted,  that  a  Perfon  attainted  of  Felony  (as  the  Teftator  was  in  this  Cafe)  could 
not  make  an  Executor;  but  admitting  he  could,  yet  fuch  Executor  fhall  have  a  Writ  of  Error  up- 
on a  Judgment  only  in  a  perjonal  Aihon,  but  an  Attainder  is  of  an  higher  Nature,  and  affe&s 
the  real  Eftate;  but  adjudged,  that  an  Executor  may  have  a  Writ  of  Error  to  reverfe  an  Attainder 
by  Outlary,  becaufe  his  Teftator  might  not  be  lawfully  outlawed;  and  if  fo,  this  Writ  may  be 
brought  to  remove  the  Difabihty  which  he  is  under  by  fuch  a  wrongful  Outlary  ;  and 'tis  proba- 
ble he  may  have  Goods  and  no  Lands;  and  in  fuch  Cafe,  if  this  Writ  would  not  lie,  the  Executor 
muff  lofe  all   the  Goods ;    therefore  Mr.  Leonard  reports,  that  for  tnefe  Reafons  it  was  adjudged, 

-  j  Repk  that  the  Writ  would  lie ;    and  my  Lord  Coke  himfelf  cites  it   in  *  Foxley's  Cafe  as  fo  adjudged. 
230.  1  Leon.  325.  March's  Cafe. 

-  Roll.  IO>  Error  to  reverfe  an  Outlary  for  Murder,  the  Error  affigned  was,  for  that  tempore  promulga- 
Rcv.  it.    tionis  utlegaria,  and  both  before  and  after  that  Time  the  Defendant  was  beyond  Sea,  viz,,  at  the 

Hague  in  Holland,  and  this  was  confefled  by  the  Attorney  General ;  but  it  was  objected,  that  the 
Error  was  not  well  affigned,  becaufe  it  ought  to  have  been,  that  at  the  Time  of  the  Exigent  a- 
tvarded  he  was  beyond  Sea ;  adjudged,  that  if  a  Man  commits  a  Murder,  and  after  the  Exigent  a- 
warded  againft  him  be  fliech  out  of  the  Realm,  and  then  is  outlawed,  he  fhall  reverfe  it  for  that 
Caufe,  becaufe  he  fled  on  Purpofe  to  avoid  the  Law,  and  therefore  by  his  Abfence  he  fhall  noc 
3  have 
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have  the  Benefit  of  the  Law;  but  here,  becaufe  the  Attorney  General  had  confefled,  that  he  was 
beyond  Sea  both  before  and  after  he  was  outlawed  ;  for  that  Caufe  the  Outlary  fhall  be  reverfed*. 
2  Cro.  464.  Carter's  Cafe. 

1 1.  Error,  &c.  to  revcrfe  an  Outlary,  for  that  the  Capias  was  awarded  againft  three  Men  and  two 
Women,   and  fo  to  the  Exigent,  and  the  Return  was,  quod    ad  quartum  Gomitatum  non  comparu-  *  ,  Ro;; 
erunt,  but  did  not  fay,  *  ncc  eorum  aliquis  comparuh  ,  alfo  the  Exigent  was  returned  ittlegati  futit,  Hep. 4     - 
whereas  for  Women  it  ought  to  have  been  waviata  fttnt ;  and  for  thefe  Reafons  it  was  reverfed.  ThcKing 
2  Cro.  358.  Middleton's  Cafe.  *•  Milder. 

12.  But  it  was  doubted,  where  the  Return  was,  that  the  Husband  and  Wife  utlegati  fuerunt, 
whether  the  Outlary  might  be  fet  afide  upon  a  Motion,  or  whether  they  ought  to  bring  a  Writ 
of  Error,  as  in  the  former  Cafe;  but  adjudged,  that  it  might  be  avoided  by  fuch  an  Exception, 
on  a  Motion  to  the  Court  in  the  fame  Term  in  which  they  were  outlawed,  but  not  afterwards, 
without  a  Writ  of  Error.     ;  Bulft.  213.  Trin.  14  Jac. 

13.  Upon  a  Writ  of  Error  to  reverfe  an  Outlary  in  a  Quo  IVarranto,  the  Error  affigned  was, 
for  that  it  appeared  he  was  outlawed  per  judicium  Coronatorum,  and  did  not  {hew  the  Name  of 
any  of  the  Coroners  ;  and  for  this  Caufe  the  Outlary  was  reverfed.  2  Cro.  52S.  Patrick's  Cafe. 
See  Dyer  3 1 7.  5.  P.    See  pi.  24. 

14.  Error,   &c.  to  reverfe  an  Outlary  in  Debt,  &c.    the  Errors  afllgned  were,  for  that  in  the  Palm. 
Original,  and  all  the  Proceedings,  the  Defendant  was  named  B.B.of  B.  in  the  County  of  York,  121.  S.C» 
and  in  the  Exigent  fhe  is  named  nuper  de  B.  &c.  then  "tis  mentioned  in  the  Writ,  that  the  Plain- 
tiff recovered  verfus  eum,   when  it  ought  to  be  verfus  earn  ;  and  for  thefe  Reafons  it  was  reverfed. 

2  Cro.  576.  Gargrave  verfus  Merchant. 

15.  Error,  &c.  to  reverfe   an  Outlary,  for  that  the  Exigent  was  returned  on  the  fame  Day  it  Palm. 
bears  Date,    when  the   Party   had  all  that  Day  to  come  in  ;  and  for  that  Caufe  it  was  reverfed.  -;8-s-  c* 
2  Cro.  660.  Archer  verfus  Dalbie. 

\6.  One  Earl  was  outlawed,  but  it  was  reverfed,  for  that  the  Names  of  the  Coroners  were 
not  put  to  the  Judgment  of  Outlary,  as  they  ought  in  all  Counties,  except  in  London.  1  Roll. 
Rep.  766.  Earle's  Cafe. 

17.  The  Defendant  was  indiSed  by  the  Name  of  V/illiam  John  George,  and  in  the  Exigent  he 
was  named  William  George,  leaving  out  John;  and  upon  a  Writ  of  Error,  to  reverfe  this  Out- 
lary, it  was  adjudged  erroneous;  and  for  that  Caufj  it  was  reverfed.  1  Roll.  Rep.  313.  The  King 
verfus  George. 

18.  Husband  and  Wife  were  outlawed  ;  it  was  objffted,  that  the  "Wife  ought  to  be  waived,  and 
that  the  Husband  and  Wife  exaSlus  fttit,  when  it  fhould  be  exaSli ;  this  was  held  to  be  erroneous, 
but  it  cannot  be  reverfed  of  another  Term,  without  a  Writ  of  Error.  1  Roll.  Rep.  407.  Haimans 
Cafe. 

19.  Alder  was  outlawed  for  Murder,  and  it  was  moved  for  Error,  that  the  Sheriff"  returned,  ad 
Com'  meum  Ten'tum  apud  D.  in  the  County  of  Northumberland,  when  it  fhould  be  in  Comitatu 
meo  Northumbrix  Ten  turn,  for  a  Man  may  be  Sheriff  of  two  Counties;  this  W3S  adjudged  Error. 
2   Roll.  Rep.  5  2.  Robert  Alder's  Cafe. 

20.  In  Outlary,  the  Judgment  was  Ideo  per  judicium  T.  S.  Coronatoris  utlegatus  efi,  and  did 
not  fay,  Coronatoris  Comitates  pradifi'  ;  and  for  that  Reafon  the  Outlary  was  reverfed.  2  Roll. 
Rep.  82.  . 

21.  Proclamations  ifjfued  according  to  the  Statute,  and  the  Sheriff  returned,  Ad  Com  meum 
tent,  &c.  proclamari  feci,  but  had  not  fet  his  Name  to  this  Return;  now,  tho'  it  appeared  to 
be  done  by  the  Sheriff,  yet,  becaufe  of  this  Omidion,  it  was  held  erroneous.  Moor  65.  Antea 
(¥)  pi.   2.  S.P. 

22.  Upon  an  Outlary  in  Debt,  the  Defendant  in  the  Original  Writ  was  named  IV.  R-  de  C.  in 
Com'  Denbigh;  he  came  into  Court  by  Cepi  Corpus,  and  objected  againft  the  Outiary,  for  that 
the  Addition  was  wrong,  he  being  named  W.  R.  de  C.  when  he  lived  at  D.  at  the  Time  of  the 
iffuing  the  Writ  ;  the  Court  held,  that  he  fhould  fay,  that  he  did  not  live  at  C.  at  the  Day  of  the 
Writ  ifTued  forth,  nor  at  any  Time  afterwards.     Moor  70. 

23.  Before  the  Return  of  the  Exigent,  &c.  the  Defendant  brought  a  S.uperfedeas,  but  did  not 
deliver  it  to  the  Sheriff  before  the  qutnto  exaclus ;  yet  if  the  Party  is  returned  outlawed,  it  fhall 
be  reverfed  for  that  Reafon.     Moor  72. 

24.  Upon  a  Motion  to  reverfe  an  Outlary,  for  that  it  appeared  to  be  per  judicium  A.  B.&  C 
Armigeros,  omitting  Coronatores,  &  Comitdtus  pradiH' ;  it  was  agreed  by  the  Court,  that  it  was 
erroneous,  and  that  the  Judgment  was  void;  but  they  would  not  reverfe  it,  without  a  Writ  of 
Error.  Palm.  43.  See  pi.  12.  Palm.  121.  Markham  verfus  Gargrave,  S.  P.  2  Cro.  576.  5-  C 
(C)pl.  13.  s.c 

25.  Sir  William  Read  was  outlawed  upon  an  Indictment  for  not  repairing  a  Bridge,  and  be- 
ing very  old,  and  living  in  Devon/hire  ;  it  was  moved,  that  he  might  have  a  Writ  of  Error  to  ie- 
verfe  it  by  Attorney,  and  not  appear  in  Perfon,  to  which  the  Court  inclined  ;  but  now,  per  Sta- 
tute  5   Willi,    cap.    18.  he  need  not  appear  in  Perfon.     Palm-  194.  Sir  Wm.  Read's  Cafe. 

26.  It  was  reverfed,  becaufe  the  Proclamations  were,  Ad  Comitatum  meum  teni"  in  Com.  infiead 
of  pro  Com  ;  for  antiently  one  Sheriff  had  feveral  Counties.     1  Vent.  108. 

27.  An  Outlary  in  Trefpafs  was  reverfed,  for  that  it  was  Utlegat'  inftcad  of  utlagai .  1  Lev. 
i6a.  The  King  verfus  Wormes. 

2-8.  By 
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28.  By  the  Statute  of  Recufancy  an  Ontlary  of  a  Recufant  is  not  to  be  reverfed  for  want  of 
Form;  but  yet  1  Willi.  3.  &c.  it  was  adjudged,  that  it  fhould,  and  this  was  in  the  Cafe  of  the  Wife 
of  Serjeant  Trindaf  ;  but  an  IndiElment  or  Information  for  Recufancy  fl  all  not  be  quafhed  for  Form, 
unlefs  the  Defendant  traverfes  the  Fad,  and  gives  Bail.     5  Mod.  141.  "The  King  verfus  Hill. 

29.  The  Defendant  was  actually  in  Execution  in  the  Fleet  at  the  Suit  of  the  Plaintiff  in  an- 
other Action,  and  yet  he  outlawed  him,  tho'  he  knew  he  was  in  the  Fleet ;  and  upon  Affidavit 
of  this  Matter  he  was  ordered  to  reverfe  the  Outlary  at  his  (the  Plaintiff's)  own  Charge.  2  Salk. 
495.  Adlam  veiius  Colbatch.     2  Vent. 46.  S.  P. 

30.  The  like  Motion  was  made  upon  Affidavit,  that  the  Defendant  lived  publickly  ;  but  it  was 
not  granted,  becaufe  the  Charge  is  fmall  in  C.  B.  to  reverfe  an  Outlary,  (viz,.)  but  16  s.  8  d.  but 
in  B.  R.  'tis  very  chargeable.     2   Salk.  495.  Lee  verfus    Millard. 

31.  T.  P.  was  outlawed  in  two  Actions  of  10  s.  and  40  /.  and  upon  Reverfal  of  the  Outlary  ; 
the  Court  took  Special  Bail  for  the  firft,  and  an  Appearance  for  the  other  ;  the  Perfon  outlawed 
may  now  reverfe  it  by  Attorney,  per  Stat.  4  &  5  Mill.  &  Mar.  except  for  Treafon  or  Felony, 
and  then  he  mud:  appear  in  Perfon.     2   Salk.    496.     See  Stat.  31  Eltz..  cap.  3. 

32.  Two  were  outlawed,  one  of  them  moved,  that  upon  filing  Common  Bail  he  might  have 
Leave  to  reverfe  the  Outlary  ;  adjudged,  that  the  Writ  of  Error  to  reverfe  it  mult  be  brought  in 
the  Name  of  both  the  Defendants ;  for  where  one  appears,  the  other  muff  be  fummoned  and  fe- 
vered, and  then  it  may  be  reverfed  as  to  him  who  appears,  but  then  he  mull  give  Bail  to  ap- 
pear 3nd  anfwer  the  Action  ;  if  he  comes  in  gratis  upon  the  Return  of  the  Exigent,  or  before, 
he  may  be  admitted  by  Motion  to  reverfe  it,  without  putting  in  Bail  ;  but  if  he  comes  in  by  Ce~ 
pi  Corpus,  then  he  mud  appear  in  Perfon,  as  at  Common  Law,  before  he  fhall  be  admitted  to 
reveife  it,  or  he  muft  give  Bail  to  the  Sheriff,  to  appear  upon  the  Return  of  the  Cepi  Corpus. 
2  Salk.  496.  Symmons  verlus  Bingoe  and  Cook. 

33.  By  the  Statute  4  &  5  IV.  cap.  18.  any  Perfon  outlawed  in  5.  R.  fhall  not  be  compelled  to 
appear  in  Perfon  to  reverfe  the  fame,  but  may  appear  by  Attorney,  and  reverfe  it,  without  Bail, 
except  where  Special  Bail  fhall  be  ordered  by  Court ;  and  if  taken  by  the  Capias,  the  Sheriff  may 
difcharge  him  by  taking  an  Appearance  under  the  Hand  of  an  Attorney,  to  appear  and  reverie 
the  Outlary  ;  and  where  Special  Bail  is  required,  the  Sheriff  may  take  the  Defendant's  Bond,  with 
one  or  more  Sureties,  in  double  the  Sum,  for  which  Special  Bail  is  required  to  appear. 


$$vtt. 


(A) 

E  BT  upon  Bond  dated  27  Aprilii  2  Anna  ;  the  Defendant  craved  Oyer  of  the  O- 
riginal,  which  was,  Tefte  \6  Aprilis  z  Anna,  and  then  pleaded,  that  the  Writ 
was  fued  forth  before  the  Date  of  the  Bond;  the  Plaintiff*  replied,  and  fet  forth 
another  Writ  in  hac  verba,  on  which  he  had  declared  ;  the  Defendant  rejoined, 
and  prayed  Judgment,  whether  the  Plaintiff  fhould  be  admitted  to  alledge  another  Writ  than 
what  was  read  to  him  upon  the  Craving  Oyer;  and  upon  Demurrer  to  this  Rejoinder,  there 
were  three  Judges  of  Opinion,  that  the  Replication  was  good,  becaufe  the  Original  being  filed, 
it  was  the  Act  of  the  Court  to  have  it  read  upon  the  Defendant's  Craving  Oyer,  and  therefore 
what  is  done  by  the  Court  fhall  not  hinder  the  Plaintiff  from  fhewing  the  true  Writ  ;  that  the 
Craving  Oyer  of  an  Original  is  not  like  the  Craving  Oyer  of  a  Deed,  becaufe  the  Deed  is  always  pro- 
duced by  the  Plaintiff;  'tis  the  Aft  of  the  Party,  and  therefore  he  fhall  never  be  admitted  to  fay, 
that  'tis  not  his  Deed;  but  the  Filing  a  Writ,  and  having  it  read  upon  Oyer  demanded,  is  the 
Aft  of  the  Court  ;  but  it  may  not  be  the  fame  on  which  the  Declaration  is  grounded,  becaufe  there 
is  often  a  Variance  between  the  one  and  the  other.  2  Ltitw.  1641.  Simpfon  verfus  Garfide. 
1  Vent.  2.  Debt  for  Scavage,  and  declared  upon  a  Grant  from  Ed.  4.   The  Defendant  imparled,  and  in 

189.  the  next  Term  demanded  Oyer  of  the  Grant,  which  he  ought  not  to  do  after  an  Imparlance ;  the 

Plaintiff  demurred,  but  the  Defendant  had  Judgment,  becaufe  what  he  had  pleaded  was  no  Pleaj 
and  if  fo,  then  it  cannot  warrant  this  Demurrer.     2  Lev.  142.  Mayor  of  London  verfus  Goree. 
3.  The  Court  held,  that  if  T.  S.  give  a  Bail-Bond  by  the  Name  of  R.  S.  to  the  Sheriff,  and 
Mod.Ca.  ne   js  fueci  by  the  Name  of  R.  S.  he  may  plead  Mifnojmer,  and  the  Plaintiff  may  reply,  that  the 
21J<  Defendant  gave  Bond  by  the  Name  of  R.  S.  and  demand  Judgment,    if  againft  his  own  Deed  he 

fhall  be  admitted  to  fay,  that  his  Name  is  7"  5.  and  then  the  Defendant  may  rejoin,  and  fay,  that 
he  made  no  fuch  Deed  ;  but  this  muft  be  without  craving  Oyer  of  the  Deed,  for  if  he  doth  he 
admits  his  Name   to  be  R.S.  1  Salk.  7.   Linch  verfus   Hook.     See  Mifnofmer.  (A)  16.  S.  P. 

x  4.  Co- 
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4.  Covenant  by  an  Apprentice  againft  his  Mailer,  for  not  teaching  fuch  Trade  as  in  an  Inden- 
ture mentioned  ;  the  Defendant  inftead  of  craving  Oyer  of  that  Indenture,  fets  forth  another, 
and  pleads  Performance  of  the  Covenants  therein  j  and  upon  a  Demurrer  to  this  Plea,  it  was  ad- 
judged ill,  becaufe  the  Defendant  ought  to  crave  Oyer  of  the  Plaintiff's  Indenture,  on  which 
he  had  declared,  and  cannot  fet   forth  another.     Mod.  Cafes  1 54.  Foxon  verfus  Mofeley. 


(A) 
CHljat  it  is,  ano  latere  to  be  allotocD* 

i.   yr^^Araphernalia  is  a  Word  compounded  of  thefe  two  Greek  Words,  (viz,.)  Para,  which  is  Moor 

in  Englijh  Above,  and  Pherna,  which  is  in  Englijh  a  Dowry;  fo  that  it  fignih'es  a  1 3.  S.  C. 
fome  Thing  which  a  Woman  is  to  have  above  her  Dowry,  and  that  is  her  neceffary 
Apparel,  and  Things  which  are  fuitable  and  convenient  to  her  Degree,  and  the  Qua- 
lity of  her  Husband  deceafed  ;  as  for  inflance,  The  Vifcount  Bindon  died  polfeffed  of  Jewels  to 
the  Value  of  f  00  Marks,  and  his  Executor  brought  an  Action  of  Detinue  againft  the  Vifcoun- 
tefs,  his  Widow,  for  detaining  thefe  Jewels  from  him,-  the  Defendant  juilified  her  Detaining  thefe 
Jewels  as  her  Paraphernalia  ;  adjudged,  that  Paraphernalia  ought  to  be  allowed  to  a  Widow,  ha- 
ving Regard  to  her  Quality  and  Degree  ;  and  that  in  this  Cafe  the  late  Husband  of  the  Defendant 
being  a  Vifcount,  fhe  fhall  be  allowed  the  Jewels  to  the  Value  of  500  Marks,  which  is  a  good 
Allowance  to  her  as  her  Paraphernalia.      2  Leon.  166.  Vifcountefs  Bindon' 's  Cafe. 

2.  Where  the  Husband  delivered  a  Piece  of  Silk  or  Velvet,  to  make  Apparel,  and  he  died  be- 
fore it  was  made;  fhe  may  retain  it  againft  his  Executor,  becaufe  fhe  had  it  by  the  actual  Delivery 
of  him  ;  but  fhe  cannot  detain  it  againft  his  Creditors  ;  and  tho'  fhe  had  it  not  by  the  aftual  De- 
livery of  her  Husband,  yet,  if  fhe  had  it  in  her  Poffeffion  at  the  Time  of  his  Deceafe,  and  it 
was  neceffary  and  convenient  for  her  Ufe,  fhe  may  detain  it.  1  Roll.  Abr.  on.  Hare-well  verfus 
Harewell. 

3.  The  Lord  Audley's  Widow  married  Serjeant  Davis,  but  before  as  well   as  after  her  Mar-  w.  Tone- 
riage,  fhe  ulually  wore  a  Chain  of  Diamonds  and  Pearls,  and  the  Serjeant  devifed  the    Up  there-  33;. 

of  to  her  during  her  Widowhood,  fhe  giving  Security  to  leave  them  to  his  Dr.ughter,  and  died; 
the  Queftion  was,  Whether  fhe  might  retain  them  for  her  Paraphernalia ;  upon  which  Queftion 
the  Court  was  divided  ;  for  two  Judges  held,  that  fhe  might  detain  them,  becaufe  they  were  con- 
venient for  a  Woman  of  her  Quality  ;  but  two  other  Judges  were  of  a  contrary  Opinion,  for 
many  Things  may  be  convenient^ which  are  not  neceffary  j  now  the  Paraphernalia  ought  not  to 
be  only  convenient,  but  neceffary,  otherwife  the  Widow  fhall  not  detain  them  againft  the  expreis- 
Devife  of  her  Husband  j  but  Juflice  Jones,  who  reports  the  fame  Cafe,  tells  us,  that  three  Judges 
were  of  Opinion,  that  the  Widow  might  detain  neceffary  and  convenient  Apparel*  and 
likewife  Ornaments,  againft  the  Devife  of  her  Husband,  and  that  he  cannot  difpofe  them  by 
Will,  tho'  he  might  have  fold  them  in  his  Life-Time,  for  immediately  upon  his  Death  the  Pro- 
perty is  veiled  in  the  Widow.     Cro.  Car   347.  Hafiings  verfus  Douglaffe. 
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Pardons  general,  how  to  be  conftrued. 

(A) 
Pardons   general  of  Murders,   Felonies 

and  other  Crimes,  and  Forfeitures  for 


the  fame,  good.  (B)  |      not  good.  (F) 


Forfeitures,  good.  (D) 

Pardons  of  Adtions,  Suits,  Fines  and  For- 
feitures, not  good.  (E) 

Pardons  Special  of  Felonies,  good,  and 


Pardons  of  Felonies  and  other  Crimes, 

not  good.  (C) 
Pardons   of  Actions,   Suits,   Fines  and 


Pardons  Special  of  Offences,  good.  (G) 
Of  Special  Pardons.  (H) 


(A) 

i|oto  to  bz  conffrueD. 

I.  J*  ■  ^  HE  Obligee  was  bound  to  appear  before  the  High  Commiflioners,  and  not  to  de- 
part without  their  Licenfe  ;  in  an  Aftion  of  Debc  brought  on  the  Bond,  the  Obli- 
gor pleaded  the  General  Pardon,  in  which  there  was  an  Exception  of  all  Bonds, 
JsL  except  Bonds  for  Appearance  :  Now  the  Obligor  having  departed  without  Licenfe, 

tho'  it  was  not  exprefly  mentioned  in  the  Pardon,  yet  he  infilled,  that  he  ought  to  be  difcharg- 

ed  by  this  Exception  ;  but  adjudged,  that  that  Claufe  depended  on  his  Appearance,  and  therefore 

the  Pardon  did  not  extend  to  it.     2  Leon.  179.  Pafc ball's  Cafe. 

2.  Two  entered  into  a  Recognifance,  and  afterwards  the  Conufee  was  outlawed,  then  came  the 
General  Pardon,  out  of  which  were  excepted  all  Debts  due  to  the  Que?n,  by  Condemnation,  Re- 
cognijance,  or  otherwife,  and  except  all  Debts,  &c.  which  are  already  forfeited  by  Reafonof  any 
Outlary ;  adjudged,  that  Debts  which  accrued  to  her  by  Outlary,  are  not  included  in  the  firffc 
Exception,  becaufe  there  is  a  fpecial  Saving  of  them  in  the  fecond  Exception.  5  Rep.  50.  Wir- 
ral's  Cafe. 

3.  The  Exception  in  a  General  Pardon  was,  of  all  Offences  for  which  no  Suit  in  the  Star- 
Chamber  now  is,  and  at  the  laft  Day  of  the  SefTion  of  Parliament,  (hall  be  there  depending  ;  a 
Bill  was  exhibited  before  the  Parliament  met,  and  Procefs  awarded,  which  was  returnable  after  the 
Seffion  ended  •  adjudged,  that  the  Suit  was  depending,  becaufe  the  Procefs  ilTueth,  and  is  return- 
able in  the  fame  Court,  and  therefore  the  Suit  fhall  be  faid  to  be  there  depending  ;  for  the  Courc 
hath  the  Record  ;  but  where  the  Original  comes  out  of  another  Court,  as  for  inftance,  cut  of  the 
Court  of  Chancery,  returnable  in  the  King's  Bench,  the  Court  hath  no  Record  of  it  before  'tis 
returned.     5  Rep.  47.  G.  Littleton's  Cafe. 

4.  The  Defendant  was  outlawed  after  Judgment,  and  died,  then  came  the  General  Pardon,  and 
his  Executors  made  Satisfaction,  and  without  any  Procefs  againfr.  them  pleaded  the  Pardon,  and 
averred,  that  they  were  not  excepted  ;  adjudged,  that  the  Executors  fhall  take  the  Advantage  of 
a  General  Pardon,  and  becaufe  no  Sci.  fa.  or  Capias  Utlegatum  lies  againft  them,  therefore  they 
may  come  in  gratis  without  Procefs,  and  plead  it.     6  Rep.  79.  Sir  Edw.  Pbitton's  Cafe. 

5.  In  a  Writ  of  Entry,  &c.  the  Defendant  pleaded  non  diffeifivit,  and  after  this  Plea  pleaded 
there  was  a  General  Pardon  Anno  35  EUz,.  and  after  the  Pardon  and  feveral  Continuances,  there 
was  a  Verdict  for  the  Plaintiff",  and  Judgment,  the  Entry  whereof  was,  that  the  Defendant  W3S 
not  in  mifericordia,  becaufe  he  was  pardoned  ;  and  upon  a  Writ  of  Error  brought,  it  was  af- 
figned  for  Error,  that  the  Defendant  was  not  amerced ;  adjudged,  that  the  Defendant  is  amerced, 
partly  for  Delay,  and  partly  for  the  Wrong  which  he  hath  done  ;  but  chiefly  for  the  Wrong,  which 
in  this  Cafe  was  done  before  the  Pardon,  and  therefore  'tis  pardoned  j  and  the  Delay  likewife  was 
partly  before  the  Pardon,  and  partly  after,  by  the  Defendant's  Delay  in  Pleading,  fo  that  by  this 
Pardon  the  Amerciament  is  pardoned.     Moor  394.  Hawle  verfus  Vaughan. 

6.  In  a  Qjtare  Impedit  by  the  Queen,  who  made  Title  to  prcfent  by  Lapfe,  for  that  the  Vicar  of 
B.  which  was  a  Benefice,  with  Cure,  &c.  and  above  8  /.  per  Ann.  took  a  fecond  Benefice,  with 
Cure,  &c.  and  above  that  Value,  whereby  the  firft  became  void,  and  remained  fo  for  two  Years, 
&c.  The  Defendant  pleaded  the  General  Pardon,  and  that  he  was  not  excepted,  nor  the  faid 
Caufe  of  Lapfe,  and  that  the  former  Vicar  being  Incumbent,  refigned  to  R.  IV  who  upon  the 
faid  Resignation  prcfented  the  now  Defendant,  who  was  admitted,  and  indu&ed  before  the  Writ 
4  brought  ; 
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brought;  the  Attorney  General  replied,  fetting  forth  the  Exception  in  the  Pardon,  by  which  all 
Titles  and  Aftions  of  Qjtare  Impedit  are  excepted,  other  than  fuch  which  the  King  mi°ht  have, 
by  Reaf,  n  of  any  Lapfe  incurred  ultra  three  Years  laft  part  of  any  Benefice,  whereof  an  Incum- 
bent was  then  in  Poileflion,  either  by  Vrefentation  or  Collation,  and  that  the  faid  Church  bein<* 
void  by  Lapfe,  R.  W.  prefented,  and  traverfed  that  it  was  void  by  Refignation  ;  and  upon  De- 
murrer it  was  adjudged  in  the  Exchequer-Chamber,  that  the  Pardon  did  not  difpenfe  with  Plura- 
lities, aid  that  the  Words  in  the  Exception  did  extend  only  to  fuch  who  were  then  le^al  Incum- 
bents, which  the  Defendant  was  not,  becaufe  he  was  an  Incumbent  by  Ufuiparion.  Cro.Car. 
z  J  8.  The  King  verfus  ArMijhop  of  Canterbury  and  Preifl. 

7.  Adjudged,  that  a  General  Pardon  being  by  Parliament,  {ball  fet  afide  a  Judgment,  and  that  Dvcr  „. 
fuch  a  Pardon  fhall  relate  to  the  firft  Day  of  the  Parliament ;  but  'tis  otherwife  of  a  Special  Pardon  Elfe.S.P< 
or  Taidon   of   Grace,    and  fuch  a  Pardon   fhall  relate  only  from  its  Date.     Latch  22.  Burtons 

Cafe. 

8.  One  Underwood  was  indebted  to  Parker  the  King's  Receiver,  and  gave  a  Bond  in  the  King's 
Name,  conditioned  to  pay  the  Debt,  being  300/.  afterwards,  the  Money  being  not  paid,  the 
Lands  and  Goods  of  Underwood  were  extended,  and  returned  in  a  Schedule ;  but  by  Rule  of 
Court  the  Goods  were  rettored  to  Underwood  upon  his  giving  Security  to  abide  the  Order  of  the 
Court ;  and  accordingly  the  faid  Underwood  and  the  now  Defendant  Waring  entered  into  a  Re- 
cognifance of  600  /.  to  King  Car.  1.  to  abide  the  Order  of  Court,  which  Order  being  not  obeved, 
&c.  a  Scire  facial  was  brought  on  that  Recognifance  againft  Waring,  who  pleaded  the  Aft  of  Ge- 
neral Pardon,  in  one  Claufe  whereof,  all  Recognifances,  Obligations,  and  other  Securities  entered 
into  ilnce  the  25th  of  March  1640,  by  any  Receiver,  &c.  are  excepted;  and  in  another  Claufe, 
All  Bonds  taken  in  his  late  Majefiy's  Name,  before  May  1642,  for  Securing  the  proper  Debt  of 
any  Receiver  of  the  Revenue,  are  likewife  excepted  ;  and  upon  Demurrer  to  this  Plea  the  Que- 
ftion  was,  whether  this  Recognifance  was  a  Bond  within  the  Intent  and  Meaning  of  this  fecond 
Exception  in  the  Pardon  ;  it  was  infifted  for  the  Plaintiff",  that  it  was  not;  becaufe  there  is  a  °reat 
Difference  between  a  Recognifance  and  a  Bond  ;  the  one  hath  the  Party's  Seal,  the  other  hath^not; 
to  one  Non  ejl  factum  is  a  good  Plea,  to  the  other  not;  befides,  Exceptions  out  of  General  Par- 
dors  mutt  be  taken  extenfivcly  and  moft  beneficially  for  the  Subjeft,  becaufe  they  reftrain  the  Fa- 
vour of  the  Aft  of  Grace  :  But  adjudged,  that  a  Bond  and  a  Recognifance  are  the  fame  in  Sub- 
ftance,  for  both  are  obligatory  ;  'tis  true,  one  cannot  properly  be  laid  to  be  the  other  in  Plead- 
ing, but  it  will  be  fo  within  the  Meaning  of  an  Aft  of  Grace;  and  a  Recognifance  is  in  its  Na- 
ture no  more  than  a  Bond  on  Record.     Hardr.  ^66.  Attorney  General  verfus  Waring. 

9.  In  the  Time  of  the  Ufurpation,  one  Gurdon  was  made  Matter  of  the  Mint  by  the  Keepers 
of  the  Liberties,  &c.  and  there  were  Articles  between  them,  by  which  Gurdon  covenanted  to  pay 
Wages  to  the  Under-Officers  there,  and  was  to  have  400/.  per  Annum  Salary;  and  Wages  bein<* 
due  to  HoJgkins  an  Officer  of  the  Mint,  at  the  Restoration  of  the  King,  and  all  jmblick  Debt?, 
Duties  and  Securities  being  vetted  in  him,  they  were  all  difcharged  by  the  Aft  of  General  Pardon, 
except  what  was  therein  excepted  5  and  now  a  Bill  in  the  Exchequer  being  exhibited  againft  Gur- 
don by  the  Attorney  General,  at  the  Relation  of  Hodgkins,  for  Wages  due  to  him;  upon  a  De- 
murrer to  the  Bill  by  Gurdon,  it  was  infilled  for  the  Plaintiff",  that  this  Covenant  was  pardoned, 
becaufe  the  King  had  it  in  Trufi  for  the  Benefit  of  other  Perfons ;  befides,  it  was  excepted  by 
the  Words,  (viz,.)  Except  the  Accounts  of  Perfons  who  have  received  any  of  the  Rents,  &c.  of 
Hereditaments,  of  or  belonging,  &c.  and  the  Profit  of  the  Mint  is  an  Hereditament,  being  an  an- 
tier.t  Revenue  of  the  Crown:  'Tis  excepted  likewife  by  the. Words  Recognifances,  Bonds,  and 
other  Securities,  &c.  entered  into  by  any  Receiver,  &c.  or  other  Accountant  in  the  Court  of  Exche- 
quer, and  the  Defendant  is  an  Accountant,  &c.  by  his  Patent:  But  adjudged,  that  this  Covenant  is 
pardoned,  becaufe  now  in  the  Eye  of  the  Law,  'tis  as  if  it  had  been  made  with  the  King ;  and  tho5 
he  hath  it  in  Trufi,  yet  'tis  not  faved  by  the  Aft,  neither  is  it  faved  by  the  Exceptions,  becaufe 
the  firft  Exception  is  only  as  to  ordinary  Accountants  for  the  Rents  ?.nd  Hereditaments  •  and  this  is 
not  an  Account  of  the  Revenue  of  any  Hereditament,  but  of  the  Profits  of  an  Office,  neither  is  it 
within  the  Exception  of  Bonds  and  other  Securities,  &c.  given  by  any  Receiver  or  other  Accoun- 
tant in  the  Exchequer;  for  tho' the  Defendant  hath  given  Security,  yet  the  Matter  doth  not  lies 
properly  in  Account  but  in  Covenant ;  and  the  Account  intended  in  this  Exception  is  fuch  as  is  or- 
dinary and  common,  and  well  known  in  the  Exchequer,  and  not  that  which  arifes  upon  any  colla- 
teral Means.     Hardr.  371.  Attorney  General  verfus  Gurdon. 

10  Information  in  the  Exchequer  againft  the  Heir  and  Tertenant  of  the  Lands  of  Sir  Roger 
Palmer,  late  Cojferer  of  the  Houfe  to  the  late  King  Charles,  for  63130/.  received  by  him  as  Cof- 
ferer, &c.  in  one  Year,  &c.  to  which  the  Defendant  pleaded  the  Aft  of  General  Pardon  1  2  Car.  2. 
and  that  the  faid  Sum  is  not  therein  excepted  :  The  Attorney  General  replied,  and  fet  forth  the 
Exception  of  all  Offences  in  detaining,  imbeziling  or  purloining  any  Goods,  Monies,  Chattels, 
&c.  of  the  late  King,  and  another  Exception  of  all  IlTues,  Fines,  Rents  and  other  publick  Duties 
levied  or  received  by  any  Sheriff",  &c.  or  other  Officer,  to  or. for  the  Ufe  of  the  late  King,  and  not 
accounted  for  and  difcharged,  and  that  44853  /.  Part  of  the  Sum  above-mentioned  is  not  accounted 
for  by  the  faid  Sir  Roger  Palmer,  and  by  him  received  as  Cofferer  aforefaid,  &c.  and  avers  thefe 
Monies  fo  received  were  the  Monies  of  the  late  King,  and  not  paid  or  laid  out  for  his  Ufe,  and 
fo  are  excepted  out  of  the  Aft;  and  upon  a  Demurrer  to  this  Replication,  the  Queftion  was* 
whether  it  was  excepted  by  either  of  thefe  Claufes;  and  adjudged,  that  it  was  not,  for  that*  Afts  *  1  Arid, 
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of  General  Pardon  are  to  be  taken  beneficially  for  the  Subjects,  and  all  Exceptions  out  of  them  are 

Cro.      to  be  taken  ftriEily:  In  *  Preift's  Cafe  there  was  in  a  General  Pardon  an  Exception  of  Qjiare  Im- 

Car.  aj8.  pdits,  where  there  was  no  Incumbent;  and  yet  where  there  is  an  Incumbent  de  faEio  by  a  Plurality, 

U.Jones  tjlo>  t^e  vtacute  makes  the  firft  living  void,  it  was  adjudged,  that  fuch  void  Incumbency  was  not 

■f Cro.       within  the  Exception  ;  fo  where  an  f  Exception  was  of  Taking  and  Imbeziling  the  Kings  Goods, 

Car.  524.  it  was  adjudged,  that  Felony  in  Imbeziling  them  was  not  excepted  ;  fo  in  the  principal  Cafe,  the 

BcW's         Exception  of  ail  Offences  in  detaining  or  imbeziling  the  King's  Goods,  Monies,  Chattels,  &c  mult 

Cafi'  be  intended  only  of  fuch  Goods  and   Money  as  were  once  actually  in  the  King's  PofTeffion,    and 

wrongfully  taken  from  him  in  the  Civil  \Vars  ;  nor  is  it  within  the  Exception  of  all  Iftues  and  other 

publick  Duties  received  by  any  Sheriff  or  other  Officer,  becaufe  a  Cofferer  is  an  Officer  and  Perfon  of 

a  higher  Nature  than  any  that  are  named  in  that  Exception ;  and  a  Superior  fhall  not  be  included 

where  an  inferior  is  firft  named,  as  appears  in  2  Rep.  in  the  Archbifhop  of  Canterbury's  Cafe;  and 

fo  the  Plea  was  allowed  to  be  good.     Hardr.  440.  Attorney  General  verfus  Sir  Roger  Palmer. 

11.  An  Attachment  againft  an  Attorney  for  ill  Practife  ;  and  upon  a  Motion  it  was  referred  to 
a  Fronotary  to  tax  Coils',  which  was  done,  and  then  came  the  General  Pardon  which  difcharged 
the  Contempt ;  now,  tho'  thefe  Cofts  were  taxed  before  the  Pardon,  yet  the  Court  inclined  that 
they  were  difcharged  by  the  Pardon,  becaufe  thefe  were  not  Colls  upon  a  judicial  Proceeding  ; 
but  upon  a  Kind  of  Compolition  with  the  Offender,  who  had  fubmitted  to  pay  Colls  to  the  Party 
grieved,  and  fo  not  like  Cods  taxed  in  the  Spiritual  Court  pro  reformatione  morum,  as  in  the  5  th 
Rep.  j  1.'  3  Cro.  6.  but  yet  in  a  Suit  in  Equity  brought  in  the  Dutchy  Court,  Colls  were  taxed  up- 
on a  Contempt  before  the  Pardon ;  and  by  the  Opinion  of  two  Judges,  Affiftants  to  the  Chan- 
cellor .of  the  Dutchy,  thefe  Colls  were  not  difcharged,  becaufe  it  was  in  a  Court  of  Equity,  where 
Cofis  are  given  at  the  Pleafure  of  the  Judge,     2  Vent.  104. 

1  2.  By  the  Act  of  General  Pardon  2  Willi.  &c.  'tis  provided,  that  Procefs  of  Outlary  fiall 
not  be  flayed,  unlefs  the  Defendant  put  in  Bad,  where  Bail  by  La-eo  is  neceffary,  and  bring  a  Scire 
facias  againft  the  Party  at  -whofe  Suit  he  is  outlawed;  it  was  ruled  upon  a  Motion,  that  the  Defen- 
dant fhall  pay  Cofis  of  the  Outlary  to  the  Plaintiff'  before  he  fhall  have  the  Benefit  of  the  Pardon, 
the  Outlary  being  upon  mefne  Procefs  before  the  Pardon.     2  Vent.  210. 

13.  By  the  Act  of  General  Pardon,  2  Willi.  All  Suits  for  Dilapidations  are  excepted,  un'efs 
commenced,  or  depending  before  the  20th  Day  of  March  I  aft,  and  a  Suit  was  commenced  in  the  Spi- 
ritual Court  fince  that  Time,  by  the  SuccelTor  againft  the  Executor  of  the  lafl  Incumbent  ;  and 
upon  a  Motion  for  a  Prohibition,  the  Court  held,  that  this  Exception  mull  be  intended  of  fuch 
Suits  as  might  be  in  that  Court  ex  officio  againft  the  Dilapidator  himfelf,  to  punifb  him,  as  being 
guilty  of  a  Crime  againft  the  Ecclefiaitica!  Law,  which  is  pardoned  by  the  Act,  unlefs  the  Suit  be 
commenced  before  that  Day;  otherwife,  if  the  Executor  of  a  Dilapidator  fhou'd  be  pardoned,  that 
would  be  to  tranflate  the  Charge  from  a  Wrong-doer  to  the  fuceeeding  Incumbent  who  was  In- 
nocent, and  which  the  Parliament  could  never  intend  ;   the  Prohibition  was  denied.     2  Vent.  216. 

14.  Cafe  for  calling  the  Plaintiff"  Traytor,  &c.  the  Defendant  juitified,  for  that  on  the  29th  of 
Septemb.  1659,  the  Plaintiff  was  in  Aims  as  a  Soldier  againft  the  Kirg,  utder  the  Command  of 
Capt.  Ceely  ;  and  upon  a  Demurrer  to  this  Plea,  the  Plaintiff  fuppofing  that  he  was  reftored  by 
the  General  Pardon,  the  Defendant  had  Judgment,  becaufe  the  Plaintiff  ought  to  have  fhewed, 
that  he  was  not  a  Perfon  excepted.     Raym.  23.  Harris's  Cafe.     See  Cuddingtun  verfus  Wilkins. 

15.  In  a  Qjiare  Impedit,  the  Cafe  was,  The  King  was  entitled  to  a  Prefentation  by  Virtue  of 
the  Statute  3 1  Eliz,.  cap.  6.  on  a  iimoniacal  Agreement,  and  accordingly  did  prefent ;  afterwards 
by  a  General  Pardon,  the  King  reftored  all  Goods  and  Chattels,  &c.  forfeited,  &c.  Per  Curiam, 
the  right  Patron  is  not  reftored,  for  the  Prefentation  is  not  comprehended  under'the  Words  Goods 
and  Chattels;  but  here  is  an  Intereft  veiled  in  the  King  which  fhall  be  devefted  by  the  Pardon. 
2  Mod.  52.  Ihe  King  verfus  Turvill. 

id.  Information  upon  the  Statute  29  &  30  Car.  2.  cap.  1.  for  importing  French  Lace,  &c.  upon 
Not  guilty  pleaded,  the  King  had  a  Verdict,  and  afterwards  there  was  a  General  Pardon,  by 
which  all  Offences  committed  again;!  the  King  were  pardoned,  except  Offences  by  which  the 
King  was  deceived  in  anfwering  his  Revenues,  &c.  the  Queftion  was,  whether  the  Forfeiture, 
which  was  100/.  was  pardoned;  it  was  infilled  that  it  was  not,  becaufe  by  the  Verdict  an  Inte- 
reft was  veiled  in  the  King,  which  fhall  not  be  devefted  either  by  a  General  or  Special  Pardon, 
w,thout  Words  of  Rellitution ;  and  fo  it  was  adjudged  in  Toom's  Cafe;  but  there  feems  to  be  a 
Difference  between  the  Cafes,  for  in  that  Cafe  the  Debt  which  was  due  to  Toons  was  actually 
v  lied  in  the  King  by  lnquifition  found  that  he  was  Felo  de  fe,  and  returned  in  B.  R.  but  in  the 
principal  Cafe  nothing  vcfted  in  the  King  by  the  Verdict,  nor  until  after  Judgment,  becaufe  it 
might  be  rcverfed  for  Error.     3  Mod.  241.  The  King  verfus  Johnfon. 

17  Indictment  againft  the  Owner  of  the  Glafs- houfe  at  Lambeth,  for  maintaining  that  Houfe, 
being  a  Nufance;  he  was  convicted  and  fined,  then  came  the  Act  of  General  Pardon  ;  and  it  was 
moved  that  he  Defendant  might  be  difcharged.  both  as  to  the  Fine  and  the  Abatement  of  the 
Nuance;  adjudged,  that  he  fhall  ba  difcharged  by  the  Pardon  as  to  one,  but  not  as  to  the  other, 
be  aufe  thai  is  a  Grievance  to  the  People.     2  Salk.  458.  The  King  verfus  Wilcox. 

8    On  a  Trial  at  Bar  againft  the  Defendant  for  High  Treifon,  the  Defendant  objected  againft: 

j  it     Smith    for  that  he  had  flood  in  the  Pillory,  being  convicted  in  an  Information  for  a  Libel; 

1  u  adjudged    that  he  was  reftored  by  the  Act  of  General  Pardon  2  IVUi ;  and   in  this  Cafe  the 

Court  diftinguiflied,  that  the  Difability  was  the  Confequence  of  the  infamous  Judgment,  and  did 

1  not 
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not  arife  from  the  Nature  of  the  Crime;  for  if  the  Defendant  is  convicted  of  Cheating,  and  hath 
Judgment  to  ftand  in  the  I  illory,  he  cannot  be  a  Witnefs  ;  otherwise  where  he  is  not  adjudged  to 
the  Pillory  5  now,  whe  e  the  Difability  is  the  Confequence  of  the  Judgment,  the  King  may  reftore 
the  larty  by  a  Special  Paidon,  but  not  where  the  Difability  is  Part  of  the  Judgment  it  feif;  as 
where  a  Man  is  convicted  of  Perjury  upon  the  Statute,  'tis  Part  of  the  Judgment,  that  mpofierum 
nonfit  receptus  ut  teftis.  Co.  Ent.  368.  but  even  in  fuch  Cafe  a  General  Pardon  will  reftore  him. 
2  Siiik.  689.  "The  King  veifus  Crosby. 

19.  The  Defendant  was  convifted  of  Deer-ftealing,  and  the  Judgment  was  quod  fori  sfaciet  30/.  Dyer;;:! 
the  Queftion  was,  whether  this  Convi&ion  was  pardoned  by  the  General  Pardon,  it  being  not  a 
final  judgment  ;  the  better  Opinion  was,  that  this  was  more  than  an  interlocutory  Judgment, 
becaufe  a  Writ  of  Error  would  lie  on  it;  and  that  it  was  not  pardoned,  becaufe  an  Intereft  was 
Veiled  in  the  Party  grieved,  fur  he  was  to  have  10  /.  by  the  Statute;  and  the  Punifiiment  of  the 
Party  in  this  Cafe  is  by  Way  of  Satisfaction,  and  not  for  Example  to  others.  1  Salk.  383.  "Tin 
Qtteen  verfus  Barrett. 

(B) 

ss>i  iDurDcttf,  felonies,  ans  otyzv  Crimes,  ano  tf oifcituw  foj  tije  fame, 

gOOD. 

1.  T  TPON  an  Indictment  for  Striking  and  giving  a  mortal  Wound  to  B.  on  the  12th  Day  of 
\^\  February;  the  Defendant,  upon  his  Arraignment,  pleadtd  the  General  Pardon,  by  which 
all  Felonies,  OffetKef  before  and  unto  the  14th  Day  at  February,  were  pardoned  ;  now,  the  Party 
did  not  die  till  the  18th  of  June  following,  yet  it  was  adjudged  that  the  Pardon  did  dfcharge  him, 
becaufe  the  Stroke  and  the  vVrund  was  the  Offence  againft  the  Queen,  and  that  being  pardoned, 
all  Things  enfumg  the  faid  Offence  were  likewife  pirdimed.  Co';  s  Cafe.  Mich.  13  Eliz,.  Plowd. 
Com.  &oi.     Dee  1  Eliz.  Dyer  99,  and  4  Rep.  42.  In  Hey  don's  Cafe. 

2.  In  Appeal,  the  Defendant  was  found  guihy  of  Manflaugn.er ;  adjudged,  that  the  King  might 
pardor  tne  Burning  in  the  Hand,  becaufe  it  was  no  Part  of  the  Judgment,  for  Ms  only  to  fliV.v 
whether  he  had  the  Beneiit  of  his  Clergy,  or  not.  5:  Rep.  20.  Biker's  Cafe.  3  Maria,  Dy.r 
201.    9  Eliz,.   D\    ,   Mufgrave's  Cafe.     15  £/;&.  Dyer,  Taverner s  Cafe. 

3.  A  Pa  fon  committed   ^dultery,   Anno   11  Eliz,,  for  which  he  was  deprived  the  Year  follow-  Latch 
ing  ;  and  by  the  Gu  eral  Pa.  do  1,    2  April,  13  Eliz..  the  Offence  of  Adultery  committed  before  th;  22,  5,C. 
14th  D.iy  of  F  hu  >y  lalt  puft    w  as  pardoned  ;  adjudged,  that  by  the  Pardon  the  Sentence  of  De- 
privation is  made  vo;d,    fo     tnat   being  founded  on  the  Adultery,  and  that  being  pardoned,  by 
Confequence  all  that  depended  on  it  is  likewife  difcharged.     6  Rep.  13.  Burtons  Cafe,  called  the 

Cae  of  Pardons.     Latch  22.  £  C.   Palm.  ah.  Harris  verfus  White    S.  P.  Latch  81.  S.C. 

4.  Action  on  the  Cafe  for  calling  the  Plaintiff  T'hief,  &c.  the  Defendant  juftified,  for  that  the  Hob.  6-j. 
Plaintiff  Hole  Sheep,  Cc.  the  Plaintiff  replied,    and  fet  forth  a  General  Pardon  granted  fuch   a  8t- 
Time  ;  and  farther  faid,  that  if  Felony  was  committed  by  him,  it  was  before  the  Pardon  ;  and  up-  8(r°°rq 
on  Demurrer  adjudged,  that  both  the  Punifhment  and  the  Fault  were  taken  away,  and  the  Party  g,  q, 

is  cleared  of  the  Oftence  by  the  Pardon.     1  Brownl.  10.  Cuddington  verfus  Wilkyns. 

5.  By  a  General  Pardon  all  Felonies  were  pardoned,  but  Burglary  was  excepted;  adjudged,  that 
the  Attainder  of  one  for  Burglary  is  excepted,  becaufe  Burglary  is  the  Foundation  of  the  Attainder; 
and  that  Offence  being  excepted,  all  Dependencies  on  it  are  in  like  Manner  excepted.  6  Rep.  13. 
Cafes  of  Pardons. 

6.  One  Ltuai  pleaded  his  Pardon  for  the  Murther  of  Sir  WiUiam  Brook,  by  which  the  King 
pardoned  feloniam  &  felonicam  interfeEiionem,  &c.  non  objlante  ftatuto  de  13  Ric.  2.  the  Reafon 
of  this  Non  obftante  was,  becaufe  before  that  Statute  Murder  was  pardoned  by  the  Name  of  Felo- 
ny, but  by  that  Statute  'tii  prohibited  to  pardon  Murder,  therefore  the  Pardon  of  Felony  ought  to 
be  Non  objlante  that  Statute.     Moor  752.  Lu ecu's  Cafe. 

7.  The  Defendant  was  convicted  of  Bawdry,  for  affifting  one  in  the  Years  1623  and  11524,  to 
commit  Adultery  with  the  Countefs  of  Purbeck,  and  was  fined  200  /.  &c.  the  Queftion  upon  a 
Motion  for  a  Prohibition  was,  whether  by  the  General  Pardon  21  fac.  this  Offence  was  pardoned, 
becaufe  the  Sentence  came  after  the  Pardon  5  adjudged  that  it  was  pardoned,  becaufe  it  was  for 
Offences  before  the  Paidon  ;  but  if  Part  of  the  Offence  had  been  fince  the  l-ardon,  yet  the  Fine 
being  entire,  and  the  Time  both  before  and  after  being  involved  together,  a  Prohibition  fhall  go. 
Cro.Car.  80.  Ifabel  Peel's  Cafe.     Prohibition.  (E)  29.  s.C. 

8.  The  Defendant  was  indicted  for  felonioufly  Stealing  the  Plate  of  King  James,  whereas  in 
Truth  it  was  the  Plate  of  Queen  Anne,  for  which  fhe  procured  his  Pardon ;  and  afterwards  he 
was  indifted  again  for  the  fan,e  Plate;  then  came  the  General  Pardon  21  Jac.  in  which  there  was 
a  Special  Exception  of  the  Goods  of  the  King,  and  whether  he  fhould  have  the  Benefit  of  that 
Pardon,  without  Pleading  it,  and  praying  to  be  difcharged,  was  the  Queftion ;  adjudged,  that  ^t 
was  excepted,  and  therefore  the  Court  advifed  him  to  plead.  Hill,  n  Car.  Qro.Lar.  324.  Bell  s 
Cafe.    Moor  770.  Dagg  verfus  Penkevel.  S  P. 

9.  The  Cafe  was,  one  Gatfly  was  attainted  of  Murder  and  executed  ;  and  afterwards  it  was 
found  by  Inquifuion,  that  the  Defendant  was  indebted  to  him  in  30/.  whereupon  a  Scire  fan  as 

was 
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was  brought  againft  the  Defendant,  who  pleaded,  that  flie  was  not"  indebted,  &c.   modo 
i    tb-c   uoon  which  they  were /it  Iffue;  and  the  Caufe  coming  on  to  be  tried  before  tr 


Ci^c    upon  wim-ii  til*-)'  wvl%»^*«-  -.«*-— j a  tn'*  v-nier 

Baron  Hale,  the  Defendant  would  have  given  the  Act  of  general  Pardon  in  Evidence ;  but  held 
clearly  that  (he  could  not  upon  this  Iffue,  but  that  it  ought  to  have  been  pleaded;  and  if  that 
had  been  done,  it  would  have  been  a  Bar,  for  the  Act  excepts  only  the  Offence,  but  the  Forfei- 
ture is  pardoned.  Hardn^i.  the  King  verfus  Bernard. 
iLer.S.  10.  Felo  de  fe,  afterwards  came  a  General  Pardon,  by  which  all  Felonies  were  pardoned  except 
Murder-  and  after  this  Pardon  an  Inquiiition  was  taken  by  the  Sheriff  and  returned,  that  the 
Felo  de  fe  had  a  Term  for  Years  which  was  worth  ioo  /.  adjudged,  that  this  was  pardoned,  be- 
caufe  nothing  vefted  in  the  King  till  Inquiiition  found,  which  being  after  the  Pardon,  is  difcharg- 
ed  by  it.     Sid.  1 yo.  the  King  verfus  Ward.    See  Toombs  verfus  Ether  mgt  on. 

"'  .  (C) 

<Df  tfelomcg  ano  o^ct  Criroc&  net  goo&» 

)    TfPON  an  Indictment  for  Piracy,  the  Defendant  flood  mute,  and  had  Judgment  to  be  preffed  ; 

\^\     afterwards  all  Pains,  Contempts  and   Executions  were  pardoned  by  a  General   Pardon, 

but  Piracies  were  excepted;  adjudged,  that  the  larty  might  be  ind  cted  a^ain  for  the  fame  Piracy, 

becaufe  the  Judgment  was  not  for  that  Offence,  but  for  the  Contempt  in  Handing  Mute.     Dyer 

308.  Cob  ham's  Cafe. 

2.  A  Bill  was  exhib'ted  in  the  Star-Chamber  for  a  Riot  five  Years  before  the  General  Pardon, 
by  which  all  Penalties  and  Forfeitures  are  excepted,  for  or  by  Reafon  of  any  Offence  for  which 
any  Bill  hath  been  exhibited  within  eight  Years  bef  .re  the  laft  Day  of  that  SefTion  of  Parlia- 
ment •  adjudged,  that  the  Party  being  convicted  of  the  Riot,  tho'  he  could  not  be  committed,  or 
furfer  any  corporal  Punifhment  by  Reafon  of  this  Pardon,  yet  the  Qu.en  it  ighi  proceed  for  the 
Fine,  for  that  is  not  excepted  ;  but  if  the  Bill  had  been  exhibi  ed  before  that  Time,  then  the  Of- 
fence it  felf   and  all  Incidents,  had  been  excepted.     5  Rep.  46.  Franklyn's  Cafe. 

3.  Sentence  was  given  in  the  Spiiitual  Court  for  defamatory  Words,  which  was  confirmed  in  an 
Appeal  to  the  Arches,  and  12  d.  Cofts,  then  came  the  General  Pardon,  and  afterwards  the  Defen- 
dant appealed  to  the  Delegates,  and  there  the  Sentence  was  likewife  affirmed  and  greater  Cofts 
given ;  adjudged,  that  thofe  Colts  given  by  the  Delegates  were  not  taken  away  by  the  Pardon, 
tho'  the  Offence  was ;  therefore  they  might  proceed  for  thofe  Cofts,  but  not  for  the  Offence. 
Winch  125.  Davis  verfus  Hawkins. 

4.  Judgment  againft  the  Defendant,  upon  an  Indictment  on  the  Statute  of  Ufury  ;  he  plead- 
ed the  Coronation  Pardon,  by  which  all  ufurious  Takings,  &c.  were  pardoned  •  this  Pardon 
bad  no  Relation  to  any  certain  Time,  and  therefore  fhall  not  relate  to  an  Offence  committed  be- 
fore the  Pardon  ;  but  when  it  relates  to  a  Time  certain,  there,  tho'  the  Judgment  is  after  the  Fad 
and  before  the  Pardon,  yet  that  fhall  take  Place.     Latch  141    Davie's  Cafe. 

5.  One  killed  another  with  a  Gun  per  infortunium  ;  adjudged,  that  he  could  not  plead  the  Ge- 
neral Pardon,  but  muff,  get  a  Special  Pardon,  becaufe  'tis  not  an  Offence  pardoned  by  the  General 
Pardon.     Style  337. 

6.  In  Ejectment  for  the  Rectory  of  Ammerjham,  there  was  a  Trial  at  Bar,  and  the  Evidence 
for  the  Plaintiff  was,  that  the  Defendant  was  Jimoniace  promotus,  which  was  admitted  to  be  true  ; 
but  it  was  infiited  for  him,  that  the  Simony  was  pardoned  by  the  Act  of  General  Pardon ;  'tis 
true,  Simony  is  not  mentioned  in  the  Statute,  but  'tis  pardoned  by  thefe  General  Words,  (viz.) 
the  King  pardoned  everything  that  he  could  or  might  pardon  ;  and  if  by  thefe  Words  Simony  is  par- 
doned, then  all  the  Confequences  thereof  are  likewife  pardoned  ;  but  adjudged,  that  if  the  Simony 
is  pardoned,  yet  that  fhall  not  relate  to  reftore  the  Perfon  to  the  Church  which  was  void  by  Simo- 
ny; but  Simony  is  not  pardoned  by  thefe  Words,  becaufe  'tis  malum  in  fe ;  for  if  Simony  fhould 
be  pardoned  by  thefe  general  Words,  then  if  a  Brother  fhould  marry  his  own  Sifter,  there  would 
be  the  fame  Reafon  for  a  Pardon.    Sid.  170.  Snow  verfus  Phillips  220.  S.  C. 

(D) 

®l  actions?,  ^utts,  $im$  ana  ^forfeitures;,  sooo* 

I.  »yHE  Anceftor  died  feifed  of  Lands  held  in  Capite ;  his  Heir,  without  tendring  any  Livery, 
and  without  any  Office  found,  entered  and  took  the  Profits;  and  being  cited  into  the 
Court  of  Wards,  to  (hew  Caufe  why  he  did  not  tender  his  Livery,  and  why  he  entered  before 
Office  found;  he  pleaded  the  General  Pardon,  which  pardoned  all  Entries  and  Intrufions,  &c. 
adjudged,  that  by  thefe  Words  the  Suing  out  of  Livery  is  pardoned.  Pafcb.  8  Eliz.  Dyer  249. 
11  £//z,.   Dyer  284.  S.  P. 

2    There  being  a  Plea  depending  in  a  Writ  of  Entry,  a  General  Pardon  came  before  Judgment, 

by  which  all   fines,  Amerciaments  and  Contempts   were  pardoned ;    afterwards  the  Demandant 

bad  Judgment,  but  the  Entry  was,  No  a  in  miferecordta  quia  pardonatur ;  and  upon  a  Writ  of  Er- 

x  roi 
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ror  brought,  the  Error  afligned  was,  that  the  Tenant  ought  to  be  amerced  ;  but  adjudged,  that 
fmce  the  original  Caufe  of  the  Amerciament  was  the  Wrong  and  Contempt  of  the  Tenant  for 
not  rendring  the  Land  to  the  Demandant,  and  all  Contempts  being  pardoned,  by  Conference 
the  Amerciament,    which  depended  on   it,  mud  be   pardoned.     5  Rep.  49.  Vaughans  Cafe. 

3.  A  Bill  was  exhibited  in  the  Star-Chamber  for  a  Riot ;  afterwards  there  came  a  Genera!  Par- 
don, by  which  all  Offences,  &c.  were  excepted,  for  which  any  Suit  or  Bill  within  eight  Years  be- 
fore was  exhibited  in  the  Star-Chamber,  and  there  remaining  to  be profaned  the  laft  Day  of  the 
Parliament;  afterwards  the  Plaintiff'  died,  and  the  Attorney  General  profecuted  for  this  Offence; 
adjudged,   that  the  Offence   was  pardoned,  and  thefe    Words,   remaining  to  be  profecuted,  ought 

to  be  conftrued  with  this  Addition,  (viz..)  remaining   to  be  profecuted  by  the  Party      5  Rep.  48.  Mu  T 
Drywood's  Cafe.     Hutt.  -79.  *  Beverly  verfus  Powel.  S.  P.  g  VV  "jjj 

4.  Information  on  the  Statute  5  EHz,.  for  converting  300  Acres  of  arable  land  into  rafture,  and 
for  continuing  the  fame  fo  converted  feveral  Years ;  the  Defendant  pleaded  Not  guilty,  as  to  the 
Converfion,  and  the  General  Pardon  23  Eliz..  as  to  the  Continuance  ;  and  upon  Demurrer  to  this 
Plea,  it  was"  objefted,  that  it  did  not  extend  to  the  Continuance,  for  the  Converfion  was  excepted 
in  the  Pardon,  which  mud  not  be  intended  the  bare  Act  of  Convsrfion,  but  the  Continuance 
thereof  fo  converted,  which  made  but  one  Offence  ;  but  on  the  other  Side  it  was  argued,  that 
thefe  are  different  Offences,  and  the  Converfion  being  only  excepted  out  of  the  Pardon,  therefore 
it  muft  extend  to  the  Continuance.     1  Leon.  274.  Cleypole's  Cafe. 

5.  Indiftment  upon  the  Statute  of  Forcible  Entry,  the  IfTue  was  joined,  but  before  the  Caufe  ycIv.  99. 
was  tried,  there  came  a  General  Pardon,  by  which  the  Offence  and  Fine  to   the  King  were  par-  S.  C. 
doned,  but  afterwards  Reftitution  was  awarded  ;  adjudged,  that  the  Offence  being  pardoned,  they 

could  not  proceed  any  farther  upon  this  Indiftment.     2  Cro.  149.  Fa.wcetr's  Cafe. 

6.  Trefpafs  20  June-,  with  a  Continuando  till  6  Novemb.  following  ;  the  Plaintiff  had  Judgment, 
which  was  entered  Nihil  de  fine  quia  pardonatur  ;  upon  a  Writ  of  Error  brought,  the  Error  af- 
figned was,  that  the  Judgment  ought  to  be  quod  capiatur,  becaufe  by  the  Pardon  all  Offences  be- 
fore 25  of  September  only  were  pardoned,  and  this  Trefpafs  being  continued  till  6th  of  November, 
that  was  not  pardoned,  but  only  the  Trefpafs  from  20  Jrinii  to  the  ijfh  of  September  after; 
but  adjudged,  that  the  Judgment  is  well  entered;  for  the  Trefpafs  being  done  by  the  firft  unlaw- 
ful Entry  with  Force,  and  that  being  pardoned,  all  which  depends  on  it  is  pardoned;  for  the  firft 
Entry  makes  the  Trefpafs.     Teh.  116.  Strickland  verfus  7borpe. 

7.  A  fcandalous  Bill  was  exhibited  againft  the  Bifhop  of  Ghhhefter,  in  Michaelmas-Term,  19 
Jac.  fome  Time  afterwards  there  was  a  General  Pardon,  and  after  that  the  Plaintiff  was  fined, 
and  Sentence  againft  him  for  100  /.  Damages  to  the  Bifhop;  adjudged,  that  this  General  Pardon 
coming  between  the  Bill  and  the  Sentence,  the  Plaintiff  is  difcharged  both  of  the  Fine  and  Da- 
mages, becaufe  the  Sentence  being  already  given,  he  hath  no  Time  to  plead  it.  Cro.  Car.  48.  A/or- 
ley  verfus  Biflop  of  Chichefler. 

8.  When  Sentence  is  given  in  the  Spiritual  Court,  and  Colls  taxed,  the  Pardon  fha!J  not  dis- 
charge fuch  Cofts,  becaufe  the  Party  hath  an  Intereft  in  them  ;  but  if  the  Pardon  come  before 
the  Sentence,  then  'tis  otherwife ;  and  tho'  the  Party  appeal,  which  is  a  Kind  of  Snfpenfirn  of 
the  Sentence,  yet  by  that  firft  Sentence  the  Parry  hath  an  Intereft  veiled  in  him,  which  fhall  not 
be  devefted  by  the  Pardon.     5    Rep.  51.  Hall's  Cafe.     Cro.  Car.  6.    Doctor  Brick/ndens  Cafe- 

S.P. 

9.  Upon  a  Sentence  of  Defamation  in  the  Spiritual  Court,  the  Defendant  appealed  to  the 
Arches,  then  came  a  General  Pardon,  which  pardoned  all  Offences,  &c.  beyond  the  Time  in 
which  the  Words  were  alledged  to  be  fpoken,  which  the  Defendant  perceiving,  did  not  proceed 
in  his  Appeal,  and  for  that  Reafon  the  Court  of  Arches  taxed  Cofts  againft  him  ;  adjudged,  that 
he  did  right  in  not  profecuting  the  Appeal  after  the  Pardon,  becaufe  the  Original  Offence  was 
the  Foundation  of  the  Appeal,  and  that  being  pardoned,  he  had  not  Occafion  to  proceed  in  the 
Appeal  ;  and  therefore  the  Court  did  wrong  in  taxing  Cofts  for  not  proceeding.  LatJi.  155. 
Lewis  verfus  IVhitton. 

1  o.  Sentence  in  the  Spiritual  Court,  and  a  Year  afterwards  the  Cofts  were  taxed  ;  then  came  a  Ge- 
neral Pardon,  by  which  all  Offences,  &c.  were  pardoned,  which  were  committed  or  done  before  fuch 
a  Day,  &c.  which  was  after  the  Sentence,  but  before  the  Cofts  were  taxed  ;  adjudged,  that  the 
Cofts  were  difcharged  ;  but  if  they  had  been  taxed  before  the  Day  to  which  the  Pardon  did  re- 
late, then  they  could  not  be  difcharged.  Latch.  190.  Palmer  verfus  J-Varner.  Cro.  Car.  33.  Bald- 
win  verfus  Richards.  S.  P.     Cro.  Car.  144.  Codrington  verfus  Redm.un,    S.  P.  and    142.   Huges's 

Cafe.  S.  P.  ,        ,    ., 

11.  Error  to  reverfe  a  Judgment  in  Debt,  &c.  the  Defendant  in  Error  pleaded,  that  tbePlain- 
tift'was  excommunicated,  &c.  the  Plaintiff  replied,  that  after  the  Excommunication,  by  a  General 
Pardon,  all  Contempts,  &c.  were  pardoned,  and  averred,  that  neither  the  Offence  nor  his  Per- 
fon  were  excepted;  the  Court  feemed  to  be  of  Opinion,  that  by  this  Pardon  the  Excommuni- 
cation was  difcharged.     8  Rep.  68.  Trollop's  Cafe.     Cro.  Car.  144.  Codrington  verfus  Redman.  S.  P. 

12.  It  was  found  by  Office,  that  the  Teflator  being  feifed  in  Fee  of  Lands  held  in  Capite, 
devifed  the  fame  from  his  Right  Heir,  and  died  feifed,  ^B.  his.  next  Heir,  being  under  Age,  and 
that  during  his  Minority,  E.  W.  received  the  Profits;  then  came  a  General  Pardon,  and  refolved, 
that  Taking  the  Profits  was  no  [ntrufion,  becaufe  there  was  no  Office  found  to  -n:it.e  the  King, 
but  that  the  fame  were  difcharged  by  the  General  Pardon.     Lea  48.  IVmbam  Si.  Leiger  s  Cafe. 


1232,  Pardons  general.  ^^^^^ 

(E) 

0if  all  Actions,  &mts  an&  jfme£,  not  gooD. 

1. f  I  ^Enant  in  Capite  died  feifed,   and  an  Office  was  found  accordingly,  and  that  his  Heir  en- 
J[_       tered,  and  took  the  Profits   both  before  the  Office  found,  and  afterwards,  then  came  a 
General   Pardon,     by  which  all   Intrufions,  &c.   were  pardoned  ;  adjudged,  it    was  not  good, 
without  the  Words  Ijjues  and    Profitj.  Trin.   12  Eliz..  Dyer  2S6. 

2.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  Sir  'James  Bagg  being  feifed  in  Fee,  entered 
into  a  Statute  of  10000  /.  to  Sir  Paul  Pindar,  and  being  a  Collector  of  the  New  Import,  abouc 
two  Years  afterwards  was  found  upon  Account  in  Arrear  to  the  King  in  22500/.  and  being  fo  in- 
debted died,  and  about  three  Years  after,  the  Tenements  in  Queftion  were  feifed  into  the  King's 
Hands,  tenendum  quoufqiw  the  King  ihould  be  fatisfied  •  who  being  thus  poiIeHed  by  Virtue  of 
the  Seifure  and  Extent,  granted  the  fame  to  one  Carey  and  his  Heirs,  in  Truft  for  R.  Baggy 
the  Heir  of  Sir  James :  Afterwards,  by  the  Act  of  General  Pardon,  the  King  pardoned  all  Sums 
of  Money,  and  other  Things,  that  he  could  pardon  ;  but  Accounts  of  Receivers  and  Collectors 
are  excepted  ;  but  the  Heirs  and  Exesutors  of  Accountants  {hall  not  be  charged  for  any  Thing 
contained  in  that  Exception,  but  only  for  fuch  Sums  of  Money  as  remain  upon  Accounts  already 
fiated  ;  about  a  Year  after  this  General  Pardon  the  Heir  at  Law  of  Sir  James  Bagg  pleaded  it  in 
the  Exchequer  in  Difcharge  of  the  22500  /.  and  it  being  confeffed  by  the  Attorney  General,  Judg- 
ment was  given,  that  the  Efbate  fhotild  be  difcharged ;  and  lome  Years  afterwards,  one  Woollen- 
holme,  who  was  Executor  of  Sir  Paul  Pindar,  extended  the  Lands  upon  his  Statute  for  1 0000  /. 
who  demifed  to  the  Plaintiff",  and  the  Defendant  claimed  under  the  Conveyance  of  Carey,  and 
the  Heir  of  Sir  James  Bagg  ;  adjudged,  that  the  Grant  of  the  King  to  Carey  was  void,  becaufe 
he  had  no  more  than  a  Chattel  Intenjl  in  the  Lands  by  Virtue  of  his  Extent,  and  therefore  the 
Grant  to  Carey  in  Fee  mull  be  void,  becaufe  the  King  was  deceived  in  his  Grant;  but  if  it  had 
been  good,  the  Debt  due  to  the  King  did  not  pafs,  becaufe  it  was  a  Grant  of  the  Lands,  where- 
as a  Chofe  in  Action  muft  be  granted  by  fpecial  Words.  See  Audita  querela.  (B)  15.  and  Releafe. 
(B)  10.  Adjudged,  that  this  Debt  ftated  was  not  pardoned,  but  that  it  fiill  remains  due  to  the 
King,  notwithftanding  the  Difcharge  and  Allowance  in  the  Exchequer,  for  that  is  always  with 
a  falvo  jure  ;  if  fo,  then  neither  the  Plaintiff  or  Defendant  have  any  Title,  but  the  Defendant  be- 
ing in  Poffeffion,  Judgment  was  given  for  him.     3  Lev.  134.  Travel  verfus  Carteret. 

(F) 

jfiDf  felonies  gooD,  ant)  not  gooo. 

I-  T"\  E  B  T    on  a  Bond,  the  Defendant  pleaded,  that  after  he  entered  into  the  Bond  the  Plain- 
jL-J     tiff  was  attainted  of  Coining,  and  fet  forth  the  Attainder  at  Length  •  the  Plaintiff  in  his 

Replication  confeffed  the  Attainder,  but  that  the  Queen  pardoned  him,  by  which  Pardon  fhe  re- 

flored    to  him  all   his  Goods  and  Chattels ;  it  was  a  Queih'on,  whether  this  Debt  due  to  him  on 

Bond  was  included  in  thofe  V/ords.     Gold/.  1 14.  Mi  J).  40  Eliz.. 

1.  The  Defendant  being  indicted  for  Treafon,  produced  a  Special  Pardon,  without  any  Writ  of 

Allowance  ;  adjudged,  that  in  Cafe   of  Trealon  the  Pardon  {hall  be  allowed  without  that  Writ, 

but  not  in  Felony.     Cro.  Eliz,.  814.  I.inly  Sir  Henry's  Cafe. 

3.  Cole  was  indicted  for  a  Burglary,  and  convicted,  and  afterwards  pardoned  ;  and  not  long  af- 
ter he  was  guilty  of  the  Breach  of  the  Peace,  by  Affaulting  and  Beating  another  Man  ;  all  which 
was  fuggefted  to  the  Court,  and  thereupon  a  Motion  was 'made,  that  he  might  be  executed,  be- 
caufe the  Pardon  was  only  conditional,  ha  quod  he  behaved  himfelj  xvell,  &c.  and  Ivey  Clerk  of 
the  Crown,  informed  the  Court,  that  one  TVhiddon  was  hanged  in  the  Queen's  Reign  for  the  fame 
Caule  ;  but  no  Rule  was  made  in  this  Cafe.     Moor  466.  Cole's  Cafe. 

4.  The  Defendant  was  convicted  of  Manflaughter,  and  had  his  Clergy,  and  pleaded  a  Pardon 
dated  31  OElob.  by  which  the  Burning  in  the  Hand  was  pardoned,  and  all  other  Mijdemeanors  by 
him  done  before  the  8th  Day  of  Augufl,  and  there  was  a  fpecial  Claufe  in  it,  that  he  fiould  not 
find  Sureties  for  his  Good  Behaviour :  Now,  tho'  he  had  committed  feveral  Mifdemeanors  after 
the  faid  8th  Day  of  Augujl ;  yet  his  Pardon  was  allowed,  and  he  found  no  Sureties,  &c.  Minims 
Sir  Matthew's    Cafe.     Cro.  Car.  433. 

5.  The  Defendant  was  attainted  of  Felony,  and  pleaded  a  Pardon,  which  was  in  thefe  Words, 
Vardonavimns,  remifimus  &  relaxavimus,  and  now  claimed  to  be  reftored  to  his  Goods  and  Chat- 
tels forfeited  to  the  King;  but  adjudged,  that  the  fame  being  veiled  in  the  King  by  the  Attain- 
der, the  Words  in  the  Pardon  will  not  amount  to  a  Surrender,  and  therefore  he  cannot  be  refto- 
red without  the  Word  reftituimus.     Style  43.  Chappell  verfus  Drew.  3 

(G)fi>f 


Pardons  fpecial.  ~*2-3? 


(G) 

i.  np  HE    Husband  purchafed  Lands  in  Capite  to  him  and  Ms  Wife,  and  to  his  Heirs,   without 
X       L«««/«  j  the  Queen  pardoned  all  Offences  for  any  Alienation  made  to  him,  without  men- 
tioning his  Wije  ;  adjudged   good,  tho'  flie  was  not  mentioned.     Dyer  196.  Cat/in  Sir- Robert's 
Cafe. 

2.  A  Parfon  was  profecuted  in  the  High  Commiffion-Court  for  Incontihency ;  but  before  Sen- 
tence he  procured  a  Pardon,  and  afterwards  they  proceeded  againft  him  for  Coft's  ;  adjudged,  that 
tho'  another  is  Plaintiff  in  this  Suit,  and  fo  likewife  in  the  Spiritual  Court,  yet  they  are  the'suits 
•of  the  King,  and  he  may  pardon  them  ;  and  this  Pardon  being  before  Sentence,  they  fhali  noc 
proceed  for  Cofts.     1  Cro.  335.  Watt'%  Cafe. 

3.  The  Defendant  was  convicted  upon  an  Indictment  on  the  Statute  27  Ed.  3.  cap  1.  for  a  Pra~ 
tnunire,  in  which  the  Judgment  is,  that  he  fhall  loofe  his  Lands  and  Goods,  and  be  out  of  the 
King's  Protection  ;  afterwards  he  got  a  Pardon  in  thefe  Words,  Pardonamus  omnes  &  fingulas 
tranfgrejfiones  offenfiones  &  contemptus  ;  adjudged,  that  by  thefe  Words  the  Praemunire  was  par- 
doned.    2  Buffi.  299    Mildmay  S  r  Anthony's  Cafe. 

4.  Si>  John  Beimel,  who  was  Judge  of  the  Prerogative  Court,  was  fentenced  in  the  Star-Cham- 
ber for  Bribery,  &c.  and  fined  and  imprifoned,  and  another  obtained  his  Office,  afterwards  he 
brought  an  Aflife  for  the  faid  Office,  and  produced  the  King's  Pardon  after  Sentence,  wherein  all 
the  Special  Matter  was  recited,  and  all  Penalties  and  Punifhments  by  Reafon  thereof,  and  all  Difa- 
biiities,  were  pardoned ;  adjudged,  that  the  Pardon  had  taken  away  the  Force  of  the  Sentence, 
and  that  he  might  proceed   in  the  A/life.     Cro.  Car.  40.  Rennet  Sir  John  verfus  Dr.  Ttfdale. 

5.  The  Defendant  was  convicled  upon  an  Indictment  for  Striking  in  Wefiminfier-Hall,  fitting  the 
Courts,  which  Indictment  was,  that  he  vu'neravit,  verberavit  &  percuffit  H.  afterwards  he  was  par- 
doned, and  it  was  objected  againft  the  Allowance  of  the  Pardon,  becaufeit  varied  from  the  Indict- 
ment ;  for  the  Word  percuffit  was  not  in  the  Pardon  ;  but  adjudged,  that  fince  it  was  in  the  Recital, 
tho'  not  in  the  pardoning  Part,  'tis  good  j  and  fo  it  had  been,  if  it  had  not  been  recited,  becaufe 
•vulneravit  is  a  more  extenfive  Word  than  percuffit ;  befides,  the  Offence  is  pardoned  by  thefe 
general  Words, omnia  malefa&a  in  indiclamento prad'  conten.  Sid.  211.  In  the  Cafe  of  the  King 
and  Bocknam.    See  2  Cro.  5 1 6. 

(H) 

jflDf  Special  $arDon$+ 

1.  "IN  a  Special  Verdict  in  an  Action  on  the  Cafe,  it  was  found,  that  Dr.  Manwarring  was  im- 
\  peached  by  the  Houfe  of  Commons,  and  by  the  Judgment  of  the  Houfeof  Lords  was  difabled 
to  hold  any  Spiritual  Promotion  ;  afterwards  he  was  pardoned  of  all  Treafons,  Felonies  and  Difabi- 
lities,  incurred,  &c.  but  the  Pardon  did  not  recite  the  Judgment  againft  him  in  Parliament,  and 
there  was  no  Non  Obfiante  in  it ;  it  was  objected,  that  by  a  Pardon  of  all  Dijabtlities,  fuch  as  are 
inflicted  by  Judgment  in  Parliament,  are  not  pardoned,  for  that  Word  is  too  general,  therefore  the 
Difabiiities  fhould  be  named  ;  the  Cafe  was  not  adjudged.     Hardr.  154.  rthorowg ood  veifus  Herberts 

2.  The  Defendant  was  convifted  of  Murder,  and  pleaded  the  King's  Pardon  under  the  Great 
Seal,  and  the  Court  would  not  allow  it,  without  a  Writ  of  Allowance  directed  to  the  Judges,  for 
that  is  a  Record,  and  remains  in  Court  as  a  Warrant  to  them  for  the  allowing  it;  but  if  there  had 
been  a  Non  Obfiante  in  the  Pardon,  they  would  have  allowed  it  without  a  Writ.  Sid.  4 1 .  Howard's 
Cafe. 

3.  The  Defendant  was  indicted  for  the  Murder  of  one  Perkins,  and  alfo  for  a  Robbery,  which  he 
confefled,  and  pleaded  his  Pardon,  which  was  of  all  Murders,  Robberies,  &c.  Non  Obfiante  the 
Statute  13  R.  2.  but  the  Court  would  not  allow  it  ;  for  after  the  faid  Statute  a  genera!  Non  ob- 
fiante will  not  do,  without  a  Recital  of  the  Effect  of  the  Indictment,  that  it  may  appear,  the  King 
was  apprifed  of  the  Fact.     Sid.  366.  "The  King  verfus  Dudley. 

4.  The  Defendant  being  convicted  of  Barretry,  produced  a  Pardon  of  all  Treafons,  Murders, 
Felonies,  and  all  Penalties,  Forfeitures  and  Offences  ;  adjudged,  that  the  Word  Offences  includes 
all  which  are  not  Capital.     1  Mod.  102.  Angell's  Cafe. 

5.  The  Defendant  being  convicted  for  robbing  on  the  Highway,  pleaded  a  Pardon,  which  was 
generally  of  all  Robberies,  (but  it  did  not  recite  the  Indictment  and  Verdict  of  his  being  found 
guilty  of  this  Robbery)  and  concluded  with  Non  Obfiante  the  Statute  ;  adjudged,  that  this  Gene- 
ral Pardon  was  not  good,  without  a  Recital  of  the  Indictment  and  Conviction,  fo  he  procured 
another  Pardon.  Sid.  430.  77;<?  King  verfus  Aladdox.  See  the  Cafe  of  the  King  veifus  Dudley.  S.  P. 
See  3  Mod.  38.    4  Mod.  63.  S.  P. 

6.  The  Defendants  were  convicted  for  Muider,  and  now  pleaded  their  Pardon;  but  the 
Word  Murdrum    was    not   in   the  Pardon,  fo   that  the  Offence  was  expreffed  by   thefe  Words, 

7  S  *  fo- 


1234  Parifh.- 

*T.  ]on.  *  felonica  imerfe&io,  non  olflante  Statin.  10  Ed.  3.  and  13.  R.  2.  Et  per  Curiam,  the  Pardon  was 

56.  S.  P.    allowed.     3  Mod.  37.  The  King  verfus  Coney  &  al'. 

Lord  ,  _ 

Gerrard'i  Cafe.     10  Ed.  3.  cap.  3.     13  R.  2.  cap.    1. 

7.  Foxworthy  pleaded  his  Pardon,  and  it  was  allowed  ;  and  now  his  Creditors  moved,  that  they 
might  have  Leave  to  charge  him  with  Actions  in  Cujlodia  ;  which  was  denied,  becaufe  'tis  not 
reasonable,  that  the  Pardon,  which  was  only  for  his  Benefit,  fhould  put  them  in  a  better  Con- 
dition than  otherwife  they  would  have  been,  if  he  had  not  been  pardoned,  for  then  he  muft  be 
hanged.  2  Salk.  500.  Foxiaortby's  Cafe. 
4  Mod.  8.   Parfons  being  attainted  for  the  Murder  of  Mr.  Wade  pleaded  the  King's  Pardon,  which  was 

6>-  for  the  Murder,  &c.  by  exprefs  Words,  without  any  Non  Obftante,  for  that  was  now  taken  away 

by  the  Statute  W.  &  M.  and  he  produced  the  Writ  of  Allowance,  certifying,  that  he  had  found 
Sureties  for  the  Peace  ;  it  was  objected  againft  the  Allowance  of  the  Pardon,  becaufe  this  Crime 
could  not  be  pardoned  by  Law  ;  but  adjudged,  that  there  was  as  good  Reafon  for  the  King  to  par- 
don an  Indictment  for  Murder,  as  'tis  for  the  Party  to  difcharge  an  Appeal  for  the  fame  Crime; 
that  the  Statute  2  Ed.  3.  cap.  3.  did  not  prohibit  the  Pardoning  Murder ;  it  only  meant,  that  the 
King  fbould  be  fully  informed  before  he  did  pardon  it  ;  for  before  the  Statute  of  Gloucejler,  cap.  p. 
it  was  ufual  for  Criminals  of  this  Nature  to  apply  to  the  Lord  Chancellor,  and  by  falfe  Suggejlions 
to  procure  Pardons  with  general  Words  in  them;  and  this  was  the  Occafion  of  thefe  reftriftive 
Statutes;  'tis  true,  by  the  Statute  13  R.  2.  cap.  2  great  Difficulties  were  put  upon  Suitors  for  a 
Pardon  of  Murther,  but  about  three  Years  after,  (viz,.)  by  the  Statute  16  R.  2.  cap.  26.  the  for- 
mer Act  was  repealed,  which  fhews,  that  there  is  a  Necefllty  that  the  King  fhould  have  Power  to 
pardon  Murther.     2  Salk.  499.  Parfon's  Cafe. 


$artft). 


(A) 

1  •  T|       ~T|  P  O  N    Evidence  to   a  Jury,  the  Cafe  was,  that  Hemfted  Pariih  contains  two  Vills, 
Barrington  and  another,  that  Barrington  had  a  Chapel  of  Eafe,  wherein  they  ufu- 
J|      ally  buried  the  Dead,  and  that  it  had  been  a  long  Time  a  Parifh  of  it  felf  by  Re- 
^^ta^&      putation,  but  in  Truth  was  only  a  Member  of  the   Parifh  of  Hemfted;   that  Bar- 
rington had  Irkewife  ufually  chufed  Overfeers  of  their  own  Poor,    and  the  Queftion  was,  whether 
fuch  Overfeers  had  lower  to  diftrain  for  a  Poor  Tax  within  the  Statute  43  Eliz..  becaufe  that  Sta- 
tute enables  only  Overfeers  of  every  Parifh  to  diftrain  •  and  Barrington  is  only  a  Parifh  in  Reputa- 
tion ;  &  per  Curiam,  Parifhes  in  Reputation  are  within  the  Statute  as  well  as  other  Parifhes,  efpe- 
ciaily  where  it  hath  been   the  conftant  Ufage  of  fuch  Parifhes   to  chufe  their  own  Overfeers.     a 
Roll.  Rep.  160.  Wiedon  verfus  Walker. 


parliament.    See  .get*  of  parliament. 


#KfOtT. 
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Of  Aftions  againfl  them.  (A)  {  Of  their  Privileges,  (jc.  (B) 


(A) 
Of  actions  agailttt  t&ettt.    See  Clergymen.  (B)  per  totum. 

I,  "y  Nformation  againfl:  him  upon  the  Statute  21  H.  8.  oz/>.  13.  for  Renting  a  Farm,  the  For- 
feiture is  10/.  /w  Month;    the  Defendant   pleaded  in  Bar,   that  he   had  not  fufficient 
Glebe  for  pafturing  his  Cattle,  nor  Corn  for  his  Family ;   the  Plaintiff  replied,  that  he 
J,_     ufed  the  Farm  for  the  Time  mentioned  in  the  Information,  and  traverfed,  that  the  De- 
fendant had  fpent  the  Product  thereof  in  his  Family.     1  Lutw.  134. 

2.  Action  againfl  a  Parfon  for  Non-refidence,  grounded  on  the  feventeenth  Paragraph  of  the 
Statute  21  H.  8.  cap.  13.  the  Defendant  pleaded  in  Bar  that  he  is  a  Layman,  and  traverfed,  that 
he  was  a  Clergyman.     1  Lutw.  1 3  8. 

(B) 

€>f  t&etr  #?ft)ilege&  &c. 

1.  TTE  ought  not  to  appear  at  the  Sheriff's  Torn  or  at  the  Leet,  without  an  abfolute  Necefrn 
JtX  ty ;  and  if  he  is  diflrained  for  not  appearing,  he  may  have  a  Writ  out  of  the  Chancery 
for  his  Difcharge.     F.  N.  B.  160. 

2.  My  Lord  Coke  was  of  Opinion,  that  at  Common  Law  a  Parfon  could  not  be  arretted,  and 
that  he  had  feen  a  Report  in  the  Reign  of  Queen  Mary,  grounded  on  the  Statutes  50  Ed.  3. 
cap.  5.  and  1  H.  2.  cap.  15.  which  Statutes  are  in  Affirmance  of  the  Common  Law,  and  in  Main- 
tenance of  the  Liberties  of  the  Church  j  that  a  Parfon  ought  not  be  arretted  in  going,  flaying,  or 
returning  to  celebrate  Divine  Service,  nor  any  other  Perfon  who  attended  him  in  fuch  Service  ; 
and  that  if  he  was,  then  in  fuch  Cafe  the  Party  grieved  might  have  an  Action  founded  on  thefe 
Statutes,  againfl  him  who  arretted  him.     12  Rep.  100. 
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Of  Partitions  by  Writ  and  by  Deed.  (A)  I  Between  Coparceners.  (C) 
By  Tenants  in  Common,  not  good.  (B)  |  Between  Jointenants.  (D) 


A 


(A) 

jflDf  pavtitiom  by  Mrit  aut>  by  Been. 

Writ  of  Partition  may  he  brought  upon  the  Statute  32H.8.  by  Jointenants  and  Te- 
nants in  Common  for  Years,  and  fo  luled.     Mich.  3  &  4  Maria,  Bendl.  30. 

2.  Three  Coparceners  of  Lands,-  one  of  them  aliened  her  Part,  another  brought 
a  Writ  of  Partition  againft  the  other  and  the  Alienee,  upon  the  Statute  31  H-  8. 
adjudged,  that  the  Writ  (hall  abate,  becaufe  they  being  in  by  Defcent,  the  Writ  in  fuch  Cafe  did 
lie  at  Common  Law.     Mich.  8  Eliz..  Dyer  243. 

3.  So  where  there  were  three  Coparceners  of  a  Reverfion  after  an  Eflate  for  Life,-  one  of  the 
Sifters  aliened  her  Part  to  another  by  Grant ;  then  the  Tenant  for  Life  died,  and  the  eldeft  Sifter 
entered  on  the  Whole ;  adjudged,  that  the  Grantee  and  the  other  Coparcener  could  not  join  in 
a  Writ  of  Partition  againft  her,  becaufe  that  Coparcener  is  entitled  by  the  Common  Law,  being  in 
by  Defcent;  but  the  Grantee  is  entitled  by  the  Statute  31  H.  8.  but  'tis  a  Queftion  whether  the 
Entry  of  the  eldeft  Sifter  did  not  give  Seifin  to  the  Grantee,  as  fhe  did  to  the  other,  becaufe  of 
the  Privity  of  Biood.  Hill  3  Maria,  Dyer  128.  7  Eliz,.  Dyer  243.  Mich.  7  &  S  Eliz. 
Bendl. 

4.  In  a  Writ  of  Partition,  the  Defendant  plead  d,  that  he  himfelf  formerly  brought  a  Writ  of 
Partition  agiinft  the  now  Plaintiff,  and  had  Judgment  to  have  Partition,  and  this  was  a  good  Plea; 
but  the  Queftion  was,  whether  it  fhould  be  pleaded  in  Bar  or  Abatement,  or  by  Way  of  Eftop- 
pel.     A'LJj.  1  Mar.  Dyer  92.  Weft  verfus  Maile. 

5.  Where  two  Perfons  hold  Lands  pro  indivifo,  and  one  of  them  would  have  his  Part  in  Seve- 
ralty, and  the  other  will  not  agree  to  make  Partition  by  Deed:  in  fuch  Cafe  there  lies  the  Writ 
de  partitione  facienda  againft  him  who  refufeth ;  'tis  directed  to  the  Sheriff,  and  he  mull  be  pre- 
fent  when  the  Partition  is  made,  for  fo  he  is  commanded  by  the  Writ;  and  if  'tis  objected  be- 
fore the  Return  of  the  Writ,  that  he  was  not  prefent,  it  may  be  examined  by  the  Court;  but 
after  the  Writ  is  returned  and  filed,  'tis  too  late.     Mich.  25  Eliz.  Cro.  Eliz.  9.  Clay's  Cafe. 

6.  Two  Jointenants  are  with  Warranty,  and  Partition  was  made  between  them  by  Writ,  by 
Virtue  of  the  Statute  31  H.  8.  cap.  1.  adjudged,  that  the  Warranty  doth  ftill  remain,  becaufe  they 
are  compellable  by  the  Statute  to  make  Partition,  and  they  have  purfued  it ;  but  if  they  had  made 
Partition  by  Deed  without  Writ,  in  fuch  Cafe  the  Partition  doth  remain  at  Common  Law,  and  by 
Confequence  the  Warranty  is  gone.     6  Rep.  Morrice's  Cafe. 

7.  There  are  two  Statutes  which  concern  Partition  by  Writ,  (viz.)  31  H.  8.  cap.i.  and 
32  H.  8.  cap.  32.  one  gives  Partition  of  an  Eftate  of  Inheritance,  and  the  other  of  an  Eftate  for 
Life  or  Tears  ;  and  Error  was  brought  upon  a  Judgment  in  Partition,  becaufe  the  1  laintift  did  not 
fhew  upon  what  Statute  he  grounded  his  Atlion,  and  likewife  becaufe  he  declared,  that  he  held 

3  Leon.  *  injimul  &  pro  indivifo,  &c.  and  doth  not  fhew  what  Eftate  he  fo  held ;  adjudged,  that  he 
ought  to  fhew  that  he  is  feifed  of  fuch  an  Eftate  of  which  he  may  have  a  Writ  of  Partition  by 
the  Statute,  and  upon  which  Statute  he  founded  his  Attion.  Goldf.  84.  Stranfim  verfus  Colbome. 
Godb.  84. 

8.  On  a  Writ  of  Partition  upon  the  Statute  32  H.  8.  cap.  32.  Judgment  was  quod  partitio 
fiat,  and  a  Writ  direfted  to  the  Sheriff  to  make  equal  Partition,  who  returned  the  Partition  made 
by  the  Jury;  one  of  the  Defendants  would  have  avoided  this  Return,  upon  a  Suggeftion  that  the 
Partition  was  not  equal,  and  fo  would  have  a  new  Writ;  but  adjudged,  that  tho"tis  unequal, 
fince  it  was  made  by  Writ,  'tis  not  to  be  avoided;  but  if  it  had  been  by  Deed  it  might  have  been 
avoided  by  Entry.     1  Inft.  171. 

9.  The  Writ  was  general  upon  the  Statute  31  H.  8.  that  they  did  hold  infimul  &  pro  indivifo 
manerium  de  B.  &  terras  &  vifum  franci  plegii,  and  that  the  Defendant  denied  to  make  Partition, 
contra  form  am  Statuti  ;  the  Defendant  pleaded  quod  non  tenuit  injimul,  &c.  thereupon  they  were 
at  Iffue,  and  the  Jury  found,  that  the  Plaintiffs  held  one  Moiety  in  Fee,  and   that  the  Defendant 
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was  Tenant  in  Tail  of  the  other  Moiety,  Remainder  to  his  right  Heirs ;  adjudged,  that  this  ge- 
neral Writ  was  good,  becaufe  the  Statute  doth  not  prefcribe  in  what  Form  it  (hall  be  made,  but 
leaves  it  to  the  Clerks;  and  fuch  Writs  between  Jointennnts  and  Tenants  in  Common  of  Inheri- 
tances have  always  been  allowed  good  fince  the  Statute;  and  tho' Partition  is  demanded  of  a 
View  of  Frankpledge.,  which  cannot  be  divided,  yet  the  Profits  thereof  may  be  divided,  or  may 
be  allotted  to  one  entirely,  and  the  Lands  to  another.  Cro.  Eliz.  750.  Moor  Sir  George  ver- 
fus  On/low. 

10.  In  a  Writ  of  Partition  againft  feveral,  upon  the  Statute  32  H.  8.  the  Plaintiff  declared,  that 
he  and  the  Defendants  held  400  Acres  of  Land  in  Common ;  then  he  fet  forth  their  particular 
Parts,  but  did  not  (hew  what  Title  they  had;  and  after  a  Judgment  for  the  Plaintiff,  and  a  Writ 
of  Error  brought,  this  was  afiigned  for  Error,  but  adjudf-ed  good,  becaufe  he  who  bringeth  the 
Aftion  may  not  know  the  Title  of  the  others,  for  every  one  may  come  in  by  a  feveral  Title. 
Cro.  Eliz,.  64.  Windham  verfus  Tates.     Mich.  29  Eliz,.  Cheyney  verfus  Berry.  S.  P. 

1 1.  A  Writ  of  Partition  was  awarded  to  the  Sheriff  to  make  Partition  of  fuch  Lands,  whereupon 
Part  of  the  Lands  were  allotted  to  one  in  Severalty,  and  the  Jury  would  not  a/lift  him  to  make 
Partition  of  the  other  Part ;  all  which  appearing  upon  his  Return,  the  Court  was  moved  for  an 
Attachment  againft  the  Jury,  and  a  new  Writ  to  the  Sheriff,  but  no  Rule  was  made.  Godb.  265. 
Bagnell  verfus  Harvey. 

12.  In  a  Writ  of  Partition  of  two  Parts,  without  faying,  into  Three  to  be  divided ;  it  was 
moved,  that  this  was  erroneous;  but  adjudged,  that  it  was  not ;  for  when  Parts  arc  demanded,  'tis 
intended  all  the  Parts  but  one,  and  that  one  remains,  and  no  more.  Mich.  7  Jac.  2  B.ownl.2'}'). 
Bay  lie  verfus  Sir  Henry  Cleer. 

13.  In  a  Writ  of  Partition,  the  Judgment  was,  Qjiod  part  it  io  fiat,  and  before  it  was  executed  Noy  71* 
by  the  Sheriff,  a  Writ  of  Error  was  brought;  adjudged,  that  it  doth  not  lie  upon  this  firft  Judg-  s-  c* 
ment,  for  this  is  not  like  other  real  Aftions,  where  Error  lies  before  the  Habere  facias  Seifinam  is  j  I    * 
returned,  for  in  fuch  Cafe  the  Judgment  is  final ;  but  'tis  not  fo  in  this  Cafe,    for  here  mull  be 
another  Judgment,  {viz,.)  quod  pattitw  fiabilis  mane  at,  which  cannot  be  till  the  Partition  is  made 

and  returned  by  the  Sheriff     Warwick  Countefs  verfus  Berkley.     See  Dyer  67. 

14.  No  Damages  can  be  recovered  on  a  Writ  of  Partition,  neither  will  any  Writ  of  Inquiry  lie 
for  them,  and  yet  the  Writ  and  Declaration  concludes  ad  damnum.  Hetley  35,  and  Noy  71,  in  the 
Countefs  of  Warwick's  Cafe. 

15.  A  Writ  of  Eftrepement  is  an  original  Writ  in  a  real  Action,  and  'tis  in  Nature  of  a  Prohi- 
bition to  the  Tenant  to  commit  Wafte  pending  the  Aftion ;  it  was  a  Queftion,  whether  fuch  a 
Writ  would  lie  between  Tenants  in  Common;  but  now  'tis  adjudged,  that  the  Writ  will  lie,  for 
it  was  granted  for  all  that  the  Defendant  had  confefTed  to  be  held  in  Common.  Noy  143.  Bailie 
verfus  Knighton. 

16.  A  Writ  of  Partition  was  taken  forth,  direfted  to  the  Sheriff,  who  made  Partition,  but  was 
not  upon  the  Land;  the  Sheriff  made  his  Return;  but  a  Motion  was  made,  that  it  might  not  be 
filed,  but  that  a  new  Writ  might  be  awarded,  becaufe  the  Sheriff  was  not  on  the  Land  as  he  ought 
to  be;  the  Court  ftayed  the  Filing,  and  examined  the  Sheriff,  who  confeffed,  that  he  was  not 
there,  fo  a  new  Writ  was  awarded ;  but  if  the  Return  had  been  filed,  the  Court  could  not  have 
examined  the  Matter.     Cro.  Car.  9,  10. 

17.  In  Partition,  the  Plaintiff  declared,  that  T.  W.  being  feifed  in  Fee,  &c.  devifed  the  Tene- 
ments to  his  Wife  for  Life,  and  after  her  Deceafe  to  his  Son  Thomas  and  his  Heirs ;  and  if  he  die 
without  Hlue,  then  to  his  Daughters  Mary  and  Elizabeth,  and  their  Heirs,  and  to  the  Heirs  of 
the  Survivor  ;  the  Teftator  died,  and  Thomas  the  Son  died  without  IfTue  ;  that  Mary  married  the 
Plaintiff  Hicks,  and  Elizabeth  married  one  Thomas  Witchell,  that  Thomas  and  Elizabeth,  and  the 
Widow  of  the  Teftator  joined  in  Fine  cf  one  Moiety  and  declared  the  Ufes  to  the  Widow  for 
Life,  and  after  her  Deceafe  to  Thomas,  the  Husband,  for  Life,  then  to  Truftees  to  fupport  con- 
tingent Remainders,  &c.  that  the  Widow  died,  and  that  Mary  Hicks  entered  on  one  Moiety  and 
was  feifed  thereof  in  Fee,  and  that  Thomas,  the  Husband  of  her  Sifter  Elizabeth  was  feifed  of 
the  other  Moiety  by  Virtue  of  the  faid  Fine  for  his  Life,  and  fo  fhe  the  laid  Mary  and  the  Defen- 
dant Thomas  held  the  Premises  in  Manner  as  aforefaid  infimul  &  pro  indivifo,  whereupon  the 
Plaintiff  prayed,  that  Partition  might  be  made,  and  that  they  might  hold  in  Severalty,  &c.  upon 
Demurrer  to  this  Declaration,  the  Queftion  was,  whether  the  Writ  (hould  be  general,  as  this  was, 
or  whether  it  ought  to  be  fpecial ;  and  adjudged,  that  'tis  good,  as  this  was,  being  general,  tho'  it 
was  otherwife  adjudged  in  Sir  Geo.  Moor  and  Onflow's  Cafe,  where  it  was  held,  that  if  Partition  is 
to,  be  made  between  one  who  hath  an  Eflate  of  Inheritance  and  another  who  hath  a  particular 
Eftate  for  Life;  that  the  Writ  ought  to  be  framed  upon  the  Statute,  and  to  be  made  Special;  fee- 
ting  forth  the  particular  Eftate.     2  Lutw.  ioiy.  Hicks  verfus  Witchell. 
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(B) 

3Bj  €enant£  m  Common,  not  goob. 

1.  ^r^Enants  in  Common  of  an  Houfe  and  Clofe  adjoining;  they  being  both  in  the  Houfe  made 
X  Partition  both  of  the  fame  and  the  Clofe,  without  Deed,  viz..  that  one  fhould  have  the 
Houfe  and  the  other  the  Clofe  ;  adjudged,  that  becaufe  they  were  not  in  the  Clofe  when  the 
Partition  was  made,  'tis  void  as  to  that,  and  by  Confequence  void  likewiie  as  to  the  Houfe. 
I  Leon.  103.  Dotlon  verfus  Preifl. 

2.  Two  were  Tenants  in  Common  of  a  Manor,  one  of  them  purchafed  a  Freehold  of  Lands 
fo  intermixed  with  the  Demefnes  of  the  Manor,  that  they  could  fcarce  be  known ;  in  a  Writ  of 
Partition  brought  by  the  other,  it  was  held,  that  the  Purchafer  muft  fhew  the  Bounds  of  his  new 
purchafed  Lands,  and  that  the  other  need  not  fhew  the  Bounds  of  the  Manor ;  but  if  there  is  no  E- 
vidence  given  on  either  Side,  and  the  Jury  make  Partition,  'tis  good,  for  they  are  bound  to  give 
their  Verdict.     Dyer  26$.  Cook  verfus  Wootton. 

See  the  Statute  8  &  q  Will.  3.  cap.  31.  made  perpetual  per  Statute  3^4  Anr.x>  cap.  18. 

(C) 

25ctttieen  Coparcener?;. 

kArtition  may  be  made  between  Coparceners  of  Inheritances,  which  are  entire  and  devifable, 
as  of  an  Advowfon,  Rent-charge,  or  fuch  like ;  but  'tis  otherwife  of  Inheritances,  which 
are  entire  and  indevifable,  as  of  Common  without  Number,  or  fuch  incertain  Profits  out  of  Lands, 
for  in  fuch  Cafe  the  eldeft  Coparcener  (hall  have  them,  and  the  youngeft  fhall  have  Contribution 
from  her  out  of  fome  other  Inheritance  left  by  the  Anceftor;  but  if  there  is  no  fuch  Inheritance, 
then  the  eldeft  fhall  have  thofe  incertain  Profits  for  one  Time,  and  the  youngeft  for  another  Time. 
5  Mar.  Dyer  153.    Mich.  25  Eliz,.  "the  Earl  of  Huntingdon 's  Cafe. 

2.  If  two  Coparceners  be  of  an  Advowfon,  and  they  agree  to  prefent  by  Turns,  this  is  a  good 
Partition  as  to  the  Pofleffion  ;  bur  if  they  are  put  out  of  the  Inheritance,  they  fhall  join  in  a  Writ 
of  Right.     1  Rep.  87.  In  Corbet's  Cafe. 

3.  Where  there  are  Coparceners  of  an  Advowfon,  the  eldeft  hath  the  Privilege  to  prefent  firft, 
but  not  in  refpeft  of  her  Perfon,  but  Eftare  ;  fo  if  one  Coparcener  hath  a  Rent  granted  to  her  up- 
on a  Partition  made,  to  make  her  Part  equal  with  the  other,  fhe  may  diftrain  for  the  Arrears  of 
fuch  Rent  of  common  Right,  and  fo  fhall  the  Grantee  of  fuch  Rent,  becaufe  'tis  not  annexed  to 
her  Perfon  only,  but  to  her  Efiate.     3  Rep.  32.  In  Walker's  Cafe. 

4.  So  if  fix  Acres  in  Fee,"  and  or  equal  Value,  defcend  to  two  Coparceners,  and  upon  Partition 
each  of  them  hath  three  Acres  allotted  for  her  Share,  and  afterwards  B.  recovers  one  of  the  Acres 
by  a  Title  Paramount ;  the  Sifter  of  whom  that  Acre  was  recovered  fhall  not  recover  in  Value  of 
her  other  Sifter,  (viz..)  a  whole  Acre,  which  fhe  had  loft  but  only  a  Moiety  of  an  Acre,  fo  as 
each  of  them  fhall  have  an  equal  Part,  becaufe  they  both  came  in  by  Defcent,  which  is  an  Aft  in 
Law,  and  therefore  the  Law  will  have  their  Parts  to  be  eqoal.     4  Rep.  121.  In  Bujlard's  Cafe. 

5.  Partition  cannot  be  made  between  Coparceners  of  Franchifes  entire,  fuch  as  Goods  of  Fe- 
lons or  outlawed  Perfons,  Waifs,  Eftrays,  and  fuch  like  Hereditaments  which  are  cafual.  5  Rep.z.. 
In  Lord  Mount  joy's  Cafe.  p.  25.  Gold/.  S.  P. 

6.  So  if  there  are  three  Coparceners,  and  they  make  Partition,  and  one  of  them  grants  a  Rent  of 
20  s.  per  Annum  out  of  her  Part,  to  make  her  Sifters  Parts  equal;  the  Sifters  to  whom  this  Rent 
was  granted  are  not  Jointenants  of  it,  but  the  Rent  is  in  Nature  of  Coparcenary;  and  the  Moiety 
thereof,  after  the  Death  of  one  of  the  Grantees,  fhall  defcend  to  her  Iilue,  and  fhall  not  fucceed 
to  the  other,  becaufe  it  comes  in  Recompence  of  the  Land,  and  therefore  fhall  partake  of  the  Na- 
ture of  the  Land.     5  Rep.  7.   In  Juitice  Wtndhams  Cafe. 

7.  If  an  Advowfon  is  appendant  to  a  Manor  which  defcends  to  Coparceners,  and  they  make 
Partition  of  the  Manor  without  mentioning  the  Advowfon,  the  fame  is  ftill  appendant,  and  they 
fliall  prefent  by  Turns.     8  Rep.  79.  W/at  Wild's  Cafe. 

8.  If  there  are  two  Coparceners  of  a  Manor,  and  upon  Partition  made,  each  of  them  hath  De- 
mefnes and  Services  allotted  ;  in  fuch  Cafe  each  of  them  hath  a  Manor,  becaufe  they  being  in  by 
Defcent,  are  compellable  by  the  Common  Law  to  make  Partition ;  but  'tis  not  fo  in  the  Cafe  of 
Jointenants,  for  they  are  in  by  Purchafe  and  are  not  compellable  by  the  Common  Law  to  make 
Partition,  and  for  that  Reafon  a  Rent  cannot  be  referved  to  make  their  Farts  equal.  1  Leon.  26. 
Marjb  verfus  Smith. 

Sid.  369.  9'  Writ  of  Error  to  reverfe  a  Judgment  in  Partition ;  upon  in  nullo  eft  erratum  pleaded,  thefe 
Errors  were  ailigned,  The  Writ  was  to  make  Partition  of  feveral  Manors,  of  a  View  of  Frank- 
pledge, of  40Q  Acres  of  Wood,  and  of  feveral  other  Things,  and  that  the  Sheriff  go  to  the  Advow- 
fon, &c.  and  in  the  Partition  there  was  no  Mention  of  the  View  of  Frankpledge,  and  it  could  not 
be  fupplied  by  the  Partition  of  the  Manors  cum  pertinentiis,  becaufe  it  was  diftinft  of  it  felf,  and 
3  not 
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not  Appurtenant  to  any  Manor  ;  upon  the  Return  of  the  Sheriff  he  doth  not  conclude,  that  the  Lands 
of  which  he  made  Partition  are  all  the  Lands  comprehended  in  the  Writ;  and  the  Demand  is  of 
400  Acres  of  iVood,  which  the  Sheriff*  did  not  mention  in  the  Partition,  but  only  that  he  made 
Partition  of  a  Park,  una  cum  omnibus  arbonbus  to  the  fame  belonging,  which  cannot  be  the 
Wood;  and  the  Writ  is,  that  he  fhould  go  to  the  Advowfon,  which  cannot  be,  becaufe 'tis  incor- 
poreal ;  there  was  no  Judgment  given.  Raym.  172.  Danby  verfus  Palmes.  Siderfin  tells  us,  the 
judgment  was  reverfed. 

10.  In  a  Writ  of  Partition  between  Tenants  in  Common  upon  the  Statute  3  1  H.  8.  cap.  1. 
the  Tenant  pleads   Antient  Demesne,  and  adjudged  a  good  Plea.     Raym.  240.  Pont  verfus  Pont. 

11.  Indebitatus  Affumpfu  for  750  /.  laid  out  to  the  Ufe  of  the  Defendant ;  the  Cafe  upon  the 
Evidence  appeared  to  be,  That  the  Defendant  and  T.  P.  were  Partners  in  farming  the  Excife, 
that  the  Money  was  laid  out  by  the  Plaintiff"  on  the  Behalf  of  the  {aid  Partners,  and  that  the 
Defendant  promifed  to  pay  it  out  of  the  firft  Profits  he  received;  &  per  Curiam,  this  Action 
will  not  lie  againft  one  Partner  alone  ;  'tis  true  the  other  was  dead,  but  that  ought  to  be  fhew- 
ed  in  the  Pleading;  befides,  the  Promife  was  not  to  pay  the  Money  abfolutely,  as  the  Plaintiff 
had  declared  ;  but  fub  modo,  (viz..)  out  of  the  firft  Profits,  fo  that  the  Evidence  did  not  main- 
tain this  Declaration  ;  the  Plaintiff  was  Nonfuit.     2  Mod.  279.  Tiffard  verfus  Warcupp. 

1  2.  Covenant  between  Partners,  that  there  fhall  be  no  Survivorfhip  between  them  ;  this  doth  not 
fever  the  Joint  Intercft  in  Law,  yet  the  Survivor  hath  a  Remedy  in  a  Court  of  Equity.  1  Vent.  41. 

13.  At  a  Trial  at  Bar  the  Cafe  was,  Coparceners  made  a  Partition  to  prefent  to  a  Church  by 
Turns,  and  an  Ufurpation  was  made  upon  the  Turn  of  one  of  them,  and  upon  a  Quare  Im- 
pedit  brought,  the  Queftion  was,  whether  this  put  them  all  out  of  Pofleffion  till  theyTecovered 
their  Right  again,  or  whether  the  Sifter,  who  had  the  next  Turn,  fhould  prefent  upon  the  next 
Avoidance  ;  and  the  Court  held,  that  this  put  them  all  out  of  Pofleffion,  and  they  would  not  let 
the  Matter  be  found  Specially,  but  made  a  Cafe  of  it  for  the  Opinion  of  the  Judges.     2  Vent.  39. 

(D) 

"Bcttoeeu  3jomtc4iant0, 

1.  T    Eafe  for  Years  to  two,  provided,  that  if  they  die  within  the  Term,    then  it  fhall  ceafe ; 
L,     the  Leflees  made  a  Partition,  and  then  one  of  them  died  ;  adjudged,    that  his  Executor 
fhall  have  his  Share,  and  that  it  fhall  not  ceafe  during  the  Life  of  the  furviving  Leffee.     Mich. 
3  Ed.  6  Dyer  6j.     See  4  Rep.  73.  In  Burroughs  Cafe. 

2.  Error  to  reverfe  a  Judgment  in  Partition  ;  the  Error  affigned  was,  that  the  Writ  of  Partition 
was  infufficient  ;  for  it  was,  that  the  Plaintiff  infimul  &  pro  indivifo  tenet  with  the  Defendant, 
and  doth  not  fiiew  of  what  Eftate,  or  of  whofe  Inheritance  ;  adjudged,  that  in  fuch  a  Writ  'tis 
not  neceffary  ;  but  'tis  otherwife  where  the  Partition  is  to  be  made  between  Tenants  in  Common. 
Pafcb.  30  Eliz,.  2.     1  Leon.  1 18.  Tates's  Cafe. 

3.  The  Teftator  being  feifed  of  Lands   in  Fee,  and  having  a   Son  and  Daughter,  devifed  his  z  And. 
Lands  to  his  Wife  for  Life,  and  after  her  Deceafe,  that  the  fame  fhould  remain  to  his  Ifju .  ;  the  134.  S.  C. 
Daughter  married,  and  fhe  and  her  Husband  brought  a  Writ  of  Partition  againft  the  Son,  for  that 

they,  infimul  &  pro  indivifo  tenent,  &c.  The  Son  pleaded  Non  tenuit  infimul,  &c.  and  it  was  ad- 
jndged  for  him;  for  he  did  not  hold  infimul  &  pro  indivifo  with  his  Sifter,  becaufe  the  Devife  to 
the  IJfue  made  it  doubtful,  and  in  fuch  Cafe  it  fhall  not  extend  to  all  the  Iflue  ;  but  the  Words 
fhall  be  conftrued  as  the  Law  would  have  given  it,  (viz,.)  to  the  Son,  and  not  to  the  Daughter. 
Cro.  Eliz,.  742.  Tayler  verfus  Sayer. 

4.  Two  Jointenants  for  Years,  one  of  them  fuffered  a  Stranger  to  enjoy  his  Moiety  with  him, 
the  other  brought  a  Writ  of  Partition  againft  him  and  the  Stranger,  fuppofing  that  his  Compa- 
nion had  granted  a  Share  of  his  Part  to  the  Stranger  ;  but  he  (hewed,  that  he  was  only  Tenant 
at  Will  to  him,  fo  that  the  Writ  abated;  but  adjudged,  that  he  might  have  a  new  Writ  by 
Jourmy's  Accounts,  becaufe  the  Pofleffion  of  the  Stranger  was  a  good  Colour  for  bringing  the 
firft  Writ.     2  Cro,  218.  Eedle  verfus  Clerke. 
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batons. 

See  "Property.  (A)  5.  (B)  10.    fonder.  (A)  8. 

(A) 

Djudged,  that  where  a  Pawn-Broker  refufes  to  deliver  the  Goods  upon  a  Tender  of  the 
Money,  the  Pawnee  may  be  indicted,  becaufe  the  Goods  may  be  delivered  to  him  in 
fuch  a  fecret  Manner,  that  the  Owner  may  not  have  Evidence  to  prove  the  Pawning ; 
that  if  Goods  are  loft  after  the  Tender  of  the  Money,  the  Pawnee  is  liable  to  make 
them  Good  to  the  Owner,  becaufe  the  Property  is  now  determined,  and  after  the  Tender  he  is  a 
•wrongful  Detainer  ;  and  he  who  keeps  Goods  wrongfully  muft  anfwer  for  them  at  all  Events  ;  but 
if  they  are  loft  before  a  Tender,  'tis  otherwife,  if  his  Care  of  Keeping  them  was  exad,  and  with- 
out any  Default  in  him  ;  for  the  Law  requires  nothing  extraordinary  of  him,  but  only,  that  he 
flicil  ufe  an  Ordinary  Care  in  Keeping  the  Goods,  that  they  may  be  reftored  upon  Payment  of 
the  Money  for  which  they  were  depofited  ;  and  in  fuch  Cafe,  if  the  Goods  are  loll,  the  Pawnee 
hath  Hi!!  his  Remedy  againft  the  Pawner  for  the  Money. 

Then  as  to  the  Ufing  the  Goods  pawned,  the  Law  is,  that  if  they  are  fuch  Goods  as  will  be  the 
worfe  for  it,  as  Cloths,  &c.  the  Pawnee  cannot  ufe  them  ;  but  if  they  are  Jewels,  Watches,  &c. 
which  will  not  be  the  worfe  for  wearing  or  ufing,  in  fuch  Cafe  he  may  make  ufe  of  them  ;  but 
then  it  muft  be  at  his  Peril,  for  if  he  is  robbed  in  wearing  them,  he  is  anfwerable  to  the  Owner, 
becaufe  the  Pawn  is  in  Nature  of  a  Depofttum,  which  cannot  be  ufed  but  at  the  Peril  of  the  Paw- 
nee ;  and  it  was  the  Ufing  which  occafioned  the  Lofs. 

If  the  Pawn  is  of  fuch  a  Nature,  that  the  Keeping  is  a  Charge  to  the  Pawnee ;  as  a  Cow  or 
Horfe,  &c.  he  may  milk  the  Cow,  or  ride  the  Horfe,  and  this  fliall  go  in  Recompence  for  his 
Charge  in  Keeping.     2  Salk-  522.  Coggs  verfus  Bernard. 

See  the  Books  following,  for  whatilntereft  the  Pawnee  hath  in  the  Goods  pawned  to  him,  (viz.) 
I  Bulft.  29.     Teh.   178.     Owen  123.     2  Cro.  244.     1  Roll.  Rep.  181. 


patoiT.    See  property.  (B) 
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See  Admimjlration.  (C) 
(A) 

HIS  is  where  a  particular  Parifh  or  Place  is  exempted  from  the  JurifdicYion  of  the  2?/- 
Jhop  of  the  Diocefe,  and  another  Perfon  hath  Power  to  grant  Adminiftration  or  Pro- 
bates of  Wills  of  thofe  who  die  in  that  Place ;  and  of  thefe  Peculiars  there  are  fe- 
veral  Sorts. 

2.  Royal  Peculiars,  which  are  the  King's  Free  Chapels,  and  are  fubjecl  to  his  JurifdicYion  alone. 

3.  Arcbbifiops  Peculiars,  of  which  there  are  feveial  in  the  Province  of  the  Archbifhopof  Canter- 
bury, and  in  feveral  Counties  within  that  Province  ;  it  being  an  ancient  Privilege  of  that  See,  that 
wherever  any  Manors  or  Advowfons  belonged  to  the  Archbifhop,  they  immediately  were  exempt- 
ed from  the  Ordinary  JurifdicYion  of  the  Bifhop  of  the  Diocefe  where  thefe  Manors  and  Advow- 
fons were,  and  became  fubjedt  to  the  peculiar  JurifdicYon  of  that  Archbifhop  alone. 

4.  The  Peculiars  of  Deans  and  Chapters,  and  thefe  were  certain  Places  where  the  Bifhops  by 
antient  Compofitions  had  parted  with  their  Jurifdiction  to  Deans  and  Chapters,  in  Cafes  of  Admi- 
riiftration  and  Probate  of  Wills ;  and  tho'  fuch  Compofitions  may  be  now  loft,  yet  a  long  and  con- 
tinual Ufage  of  this  Jurifdiction  by  fuch  Deans  and  Chapters,  will  run  into  a  Prescription,  and 
give  them  a  good  Title  to  it  j  and  fuch  are  the  Deans  and  Chapter  of  St.  Paul's,  and  Litchfield. 

1 
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5.  There  were  alfo  Peculiars  belonging  to  MonaftericS;  for  the  Abbots  of  the  great  and  rich 
Monafteries  had  obtained  a  Jurifdiction  either  from  their  Bifhop,  or  from  the  Pope,  to  grant  Ad- 
mlniftrations  in  particular  Places  belonging  to  their  Abbies;  and  when  any  Adrniniftration  or 
or  Probate  was  granted  by  any  of  thefe  Peculiars,  the  Plaintiff  in  his  Declaration  need  not  fee 
forth,  by  what  Authority  they  had  this  Jurifdiction,  either  by  Prefcription  or  Compojition,  or  o- 
therwife,  for  it  was  fufficieit,  that  he  alledge  it  was  granted  to  him  by  fuch  a  Perfon  loci  ijlius 
Ordinariutn. 

6.  Libel   in  the  Bifhop's  Court  for  Tithes;    the    Defendant  fuggefted  for  a  Prohibition,  that  :  RolL 


the  Tithes  did  arife  within  a  Peculiar,  and  that  it  was  contrary  to  the  Statute  of  *  H.  8.  to  fue  for  Rt"P-44^, 
them  in  the  Bifhop's  Court,  for  that  in  the  Peculiar  the  Archdeacon  had  Authority  by  Commif-  £45.' 
Jion  from  the  Archbifhop;  'tis  true,  if  he  had  Authority  by  Commiffion,  this  fhall  not  takeaway  *  a'H-8, 
the  Turifdic"tion  of  the  Bifhop  •  but  if  he  had  Authority  by  Prefcription,  it  fhall;  but  in  the  Pi  in-  ° 
cipal  Cafe  'tis  not  fhewn,  by  what  CommifTion  he  had  Authority,  whether  exclufive  or  concurrent 
with  the  Bifhop;  and  for  that  Reafon  a  Confultat.on  warranted.     2  Roll.  Rep.  357.  Gajlrill  verfus 
Jones. 

7.  A  Peculiar  in  Berks,  which  belonged  to  the  Bifhop  of  Salisbury,  had  tranfinitted  a  Caufe  to 
the  Arches,  which  by  the  Statute  ough  to  be  to  the  immediate  Ordinary,  and  not  per  [ahum  • 
which  is  very  true,  and  therefore  a  Prohibition  fhali  be  granted  upon  a  Suggeflion,  that  this  Pecu- 
liar belongs  to  the  Ordinary  ;  but  if  that  was  not  fuggefted,  then  a  Prohibition  fhould  not  ec, 
becaufe  fome  Peculiars  belong  to  the  Archbifhop  of  the  Province,  and  not  to  the  Ordinary ;  and 
therefore  where  a  Man  dies  I'nteftate,  leaving  Goods  in  feveral  Peculiars,  the  Archbifhop  grants  Ad- 
rniniftration.    Sid.  go.  Tull  verfus  Osber/ion.     See  Hob.  i  86.     5  Mod.  239. 

8.  In  a  Special  Verdict  in  Ejectment,  the  Cafe  was,  that  the  Retlory  of  Hemfviorth  in  Tork- 
Jbire,  had  been  Time  out  of  Mind  Parcel  of  the  Prebend  of  Langhton  m  the  Morn,  and  not  with- 
in the  Province  of  York,  but  in  the  peculiar  Jltrij,  ftton  of  the  Prebend  of  Langhton,  belonging 
to  the  Dean  and  Chapter  of  York,  who  irhe  out  of  Mind  hnd  ufbd  to  institute  to  that  ChuVch, 
it  being  a  Church  with  Cure  of  Souls;  that  the  Church  bei  he  Duke  of  Norfolk,  as  Pa- 
tron, prefented  the  Defendant,  who  was  thereupon  infiituted  by  the  An  op  of  York  ;  the  Plain- 
tiff made  a  Title  by  Lapfe,  upon  the  Trefentation  of  the  King,  and  Infiitution  of  the  Dean  and 
Cliapter  ;  the  Queftion  was,  whether  the  Inftitutiori  by  the  Archbifhop  was  good,  it  boh;.,  n  a 
Peculiar  ;  and  adjudged,  that  it  was;  for  'tis  nor  void,  but  voidable,  and  every  Archbifhop"  hath 
two  concurrent  Jurifdi&ions  in  Cafes  relating  to  the  Clergy;  the  one  as  Ordinary  with  the  Bifhop, 
the  other  as  Superintendant  throughout  his  Province  of  Things  Ecclefiaftical,  that  is  to  fupply 
the  Defefts  of  the  Bifhop  ;  therefore  this  Inftitution  by  the  Archbifhop  fhall  be  intended  to  be 
done  in  Default  of  the  Ordinary,  till  the  contrary  appears  upon  Examination.  3  Lev.  211.  Wtighton 
verfus  Brovw.     See  Sir  "Timothy  Hut  tons  Cafe. 

9.  Libel  in  the  Confiftory  Court  of  H.  for  prophaning  the  Church- Yard  ;  the  Defendant  fug-  Prohibi- 
gefted  for  a  Prohibition,  that  they  refufed  him  a  Copy  of  the  Libel;  that  the  fuppoftd  Propria-  tion- (F) 
nation  was  by  the  Defendant  as  Coroner,  in  doing  the  Duty  of  his  Office  by  digging  up  a  Corpfe,  2J' 

for  a  View;  that  the  Church  was  within  fuch  a*  Peculiar,  and  confequently  not  within  the  ju-  *  Latch 
rifdiftion  of  the  Confiftory-Court ;  but  a  Prohibition  was  denied,  becaufe  the  Suggeflion  was  for  180. 
two  Things,   which   require  different  Prohibitions  ;  the  one  is  a  Prohibition  qmufque  they  grant  a  Noy  S^ 
Copy  of  the  Libel,  which,  immediately  upon  granting  it,  is  difcharged  without  any  Writ  of  Con- 
futation ;  the  other  two  Caufes  are  upon  the  Merits,  and  in  fuch   Cafes  a  peiemptory  Prohibi- 
tion is  granted,  by  which  that  Court  is  bound  till  a  Writ  of  Confutation  is  awarded  ;  but  as  to 
Peculiars,  'tis  true,  there  are  feveral  which  are  not  fubject  to  the  Jurifdiction  of  the  Bifhop  of  the 
Diocefe,  and  fuch  cannot  tranfmit  a  Caufe  to  him,  becaufe  that  muft  be  to  the  immediate  Ordi- 
nary^   which  the  Bifhop  of  the  Diocefe  is  not  ;  thus  the  Dean  and  Chapter  of  Salisbury  have  a 
large  Peculiar  within  that  very  Diocefe,  but  as  much  out  of  the  Jurifdiction  of  that  Bifhop  as  the 
Diocefe  of  London  is :  There  are  Peculiars  of  Archdeacons,  which  are  not  properly  Peculiars,    but 
rather  *  Subordinate  Jurifdiftions,   and  a  Peculiar,  quatenus  fuch,  is  prima  facie  to  be  underflood  *Hob. 
of  him  who  hath  a  co-ordinate  Jurifdiction  with  the  Bifhop:-  Now  in  the  principal  Cafe  the  De~  I^5- 
fendaru  hath  fuggefted,    that  this  Church   is  within  the  Peculiar  of,  &c.  but  doth  not  fay,    what 
Sort  of  Peculiar    it  is ;   therefore  it  would  be  improper  to  determine  that  Matter  upon  a  Motion  ; 
'tis  true,  if  the  Suggeflion  had  been  Right,  it  had  been  proper  for  a  Prohibition.     Mod.  Cafes  308. 
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eers  an*  peerage. 

See  Nobitity. 


(A) 

'  Ndiftmcnt  was  found  at  fl/c^'s  7£i// againft  Charles  Knollys,  for  the  Murder  of  Captain 
Lawfua,  which  being  removed  into  B.  R.  the  Defendant  pleaded  in  Abatement,  that  Wm. 
Knollys,  Vifiount  Wallingford,  was  by  Letters  Patents,  dated  18  Aug.  2  Car.  1.  created 
Earl  of  Banbury,  to  him  and  the  Heirs  Males  of  his  Body,  and  fo  derives  a  Title  to  him- 
felf  of  the  faid  Honour  by  Defcent,  as  Heir  Ma'e,  &c.  &  hoc  paratus  eft  verific'are ;  the  Attorney 
General  replied,  that  on  14?/;  of  Decemb.  4  Willi,  the  faid  Defendant  petitioned  the  Lords,  &c.  then 
afTembled  in  Parliament,  to  be  tried  by  his  Peers,  and  that  the  Lords  difallowed  his  Peerage,  and 
difmifTed  bis  Petition  ;  the  Defendant  demurred,  and  the  Attorney  General  joined  in  Demurrer, 
and  the  Defendant  had  Judgment;  Firft,  it  was  fai4  that  before  the  Reign  of  Ed.  5.  there  were 
but  two  Titles  of  Nobility,  {viz,.)  Earls  and  Barons  ;  that  Earls  were  always  created  by  Letters 
Patents,  but  Barons  were  originally  by  Tenure,  then  by  Writ,  and  laft  of  nil  by  Patent  ;  that  an 
Earldom  confided  in  Office  for  the  Defence  of  the  Kingdom,  and  fur  that  Purpofe  the  Earl  was 
bound  to  attend  and  affift  the  King  in  his  Wars,  and  is  therefore  called  Comes,  not  a  Conritatu, 
over  which  he  prefides,  but  a  Comitando  Regem  ;  and  his  Earldom  likewife  confified  in  very  great 
PolTeffions  and  Rents ;  that  the  Defendant  had  a  Title  to  his  Honour  by  a  legal  Conveyance,  and 
that  it  was  under  the  Protection  of  the  Common  Law,  and  could  not  be  taken  from  him  but  by 
legal  Means ;  that  the  Judicial  Power  of  the  Parliament,  which  confifts  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  (and  of  which  the  King  is  fupremej  confifts  in  the  Peers,  but  is.  vir- 
tually the  Judgment  of  the  King ;  that  thefe  Letters  Patents  creating  Wm.  Knollys  an  Earl  were 
not  vacated  by  the  Lords  difallowing  the  Defendant's  Peerage,  or  by  difmiffing  hi*  Petition,  becaufe 
that  was  no  Judgment,  there  being  no  Plea  depending  before  them;  for  the  Defendant  did  noc 
petition  to  hold  or  enjoy  any  Thing,  but  fuppofed  himfelf  in  PoiTeffion  of  the  Honour  by  De- 
fcent •  which  b.ing  Matter  of  Faft,  for  that  very  Reafon,  (if  no  other)  the  Lords  had  no  Jurif- 
diction,  becaufe 'tis  below  the  Dignity  of  the  fupreme  Judicature,  to  try  Matter  of  Fact,  for  fuch 
is  this  Defcent ;  befides  the  Title  of  the  Earldom  was  not  before  them,  and  a  Court  can  never 
give  Judgment  in  a  Thing  not  depending,  or  which  doth  not  come  before  them  in  a  judicial  Way  ; 
moreover  every  Judgment  ought  to  be  compleat  and  formal,  which  this  is  not,  for  'tis  only  a  Dif- 
mifion  of  the  Petition  ;  it  doth  not  fay  quod  abinde  excludatur  of  his  Honour.  Laftly,  this  re  an 
Inheritance,  and  therefore  not  originally  determinable  in  Parliament  :  and  no  Precedent  can  be 
(hewed  to  determine  this  Point ;  for  if  Inheritances  were  there  to  be  determined,  without  their  ha- 
ving any  Jurifdiclion,  they  would  have  an  uncontrolable  Power.  2  Salk.  509.  "the  King  verfus 
Lord  Knollys. 

i.  The  Lord  Banbury  was  taken  upon  a  Latitat  by  the  Name  of  Charles  Knollis  Efqj  and  the 
Court  of  B.  R.  was  moved  for  a  Stiperfedeas,  he  offering  to  produce  the  Letters  Patents  of  Crea- 
tion, and  an  Affidavit,  that  he  was  the  Perfon  ;  but  it  was  ruled,  that  fince  he  had  never  fat  in 
Parliament^  they  would  not  take  Notice  of  his  Peerage,  and  therefore  would  not  fuffer  it  to  be 
tried  upon  a  Motion.     2  Salk.  512.  Lord  Bauburys  Cafe. 

3.  Upon  a  Bill  exhibited  againft  the  Lord  Stourton,  it  was  ordered,  that  he  fhould  be  examined 
upon  Interrogatories  concerning  his  Title  ;  and  it  was  infilled,  that  he  ought  to  anfwer  only  upon 
his  Honour  ;  it  was  ruled,  that  an  anfwer  to  a  Bill  is  upon  Honour ;  but  where  he  is  to  anfwer 
Interrogatories,  or  make  an  Affidavit,  or  be  examined  as  a  Witnefs,  he  muft  be  upon  his  Oath. 
2  Salk.  512.  SirTho.  Meers  verfus  Lord  Stourton. 

4.  Per  Curiam,  where  a  Peer  is  Party,  either  Plaintiff"  or  Defendant,  there  muit  be  two  or  more 
Knights  on  the  Jury,     2  Mod.  182.  Countefs  of  Northumberland's  Caie, 
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tendon- 


(A) 

Mtyztz,  ano  in  tofeat  €ouvt  recoverable,  ano  of  &mfxtm&  in  general 


A 


X.  j4  Vicar  fued  in  the  Spiritual  Court  for  a  Fen/ton,  and  fet  forth  in  his  Libel,  that  there 
were  two  Churches,  and  that  he  was  Vicar  of  both,  which  Churches  extended  into 
two  Towns,  and  that  whereas  he  and  his  PredecefTors,  for  forty,  fifty  and  fixtv 
Years,  have  ufed  and  ought  to  fay  Prayers  in  one  Church  one  Sunday,  and  in  the 
other  Church  the  next  Sunday  altemis  vicibus  ;  it  was  agreed,  that  he  fhould  fay  Service  in  each 
Church  every  Sunday,  and  have  4/.  viz..  40  s.  for  each  Parifh,  to  be  taxed  amongft  the  Inhabi- 
tants of  the  refpe&ive  PariJhes,  and  that  W.  R.  &c.  was  taxed  towards  the  Payment  of  40  i. 
but  had  not  paid  it  ;  he  fuggefted  for  a  Prohibition,  that  the  Vicar  had  alledged  a  Prefcription 
but  for  fixty  Years ;  adjudged,  'tis  not  neceffary  to  alledge  any  Prefcription,  for  it  fhall  be  intended, 
unlefs  the  contrary  is  fhewed ;  and  this  Libel  being  for  a  Penfion,  which  is  meerly  fpiritual, 
and  triable  in  the  Ecclefiaflical  Court,  and  Sentence  given,  which  was  afterwards  affirmed  in  an 
Appeal;  a  Confultation  was  now  granted.  Pafch.  21  Eliz.  Cro.Eliz.666.  Gilby  verfus  Wil- 
liams. 

2.  A  Spiritual  Perfon  may  fue  in  the  Spiritual  Court  for  a  Penfion  originally  granted  and  con- 
firmed by  the  Ordinary ;  but  where  'tis  granted  by  a  temporal  Perfon  to  a  Clerk,  he  cannot,*  as 
if  one  grant  an  Annuity  to  a  Parfon,  he  muft  fue  for  it  in  the  temporal  Courts.  Cro.  Eliz..  6-j^. 
Colter's  Cafe. 

3.  If  a  Parfon  or  Vicar  have  a  Penfion  out  of  another  Church,  and  'tis  not  paid,  he  may  fue 
for  it  in  the  Spiritual  Court,  or  he  may  have  a  Writ  of  Annuity  at  Common  Law  for  a  Penfion, 
which  they  and  their  PredecefTors  had  Time  out  of  Mind  j  but  if  once  they  bring  a  Writ  of  An- 
nuity, and  declare  upon  the  Prefcription,  they  fhall  not  afterwards  fue  for  it  in  the  Spiritual 
Court  by  the  Name  of  a  Penfion;  if  they  do,  a  Prohibition  lieth ;  and  'tis  plain,  that  they  may 
bring  a  Writ  of  Annuity,  becaufe  a  Penfion  ifTuing  out  of  a  Redory  is  the  fame  Thing  as  a 
Rent,  for  it  may  be  demanded  in  a  Writ  of  Entry,  and  a  Common  Recovery  may  be  furrered 
of  it.  See  Godb.  196.  Sprat  verfus  Nicholfon.  Pofiea  Tithes.  (P)  3.  S.C.  See  Poph.  23.  Crocker 
verfus  Dormer.  S.  P. 

4.  Upon  a  Bill  in  the  Exchequer  for  a  Penfion  of  53  s.  4^.  yearly,  ifTuing  out  of  the  Vicarage 
of  St.  Stephens  in  Norwich,  and  payable  to  the  Dean  and  Chapter  of  Norwich,  who  were  Patrons 
thereof;  it  was  held,  that  tho'  there  was  no  Vicarage-Houfe,  nor  Glebe  nor  Tithes,  but  only 
Eafler-Offerings,  Burials  and  Chriftenings,  yet  the  Vicar  is  chargeable)  tho'  he  hath  nothing  but 
thefe  cafual  Profits,  and  that  a  Suit  may  be  brought  in  this  Court  for  a  Penfion  by  Prefcription,  or 
at  Common  Law  by  a  Writ  of  Annuity,  as  well  as  in  the  Spiritual  Court.  Hardr.  230.  Dean  and 
Chapter  of  Norwich  verfus  Collins.     See  pi.  6. 

5.  Upon  a  Bill  in  the  Exchequer  for  an  yearly  Penfion  of  2  /.  10  j".  ifTuing  out  of  Lands  of  an 
Hofpital,  granted  to  the  Defendant,  and  now  in  Arrear  for  feveral  Years ;  it  was  adjudged,  that 
Penuons  referved  by  the  King,  or  granted  to  him  out  of  Lands,  are  in  the  Nature  of  Rents,  and 
determinable  in  this  Court,  and  may  be  extinguifhed  by  Unity  of  Poffeflion ;  but  thofe  which  are 
vefted  in  the  Crown  by  the  Statute  26  H.  8.  cap.  3.  are  of  another  Nature  and  collateral  to  the 
Land,  and  not  loll  by  Unity,  &c.  no  more  than  Proxies.  Hardres  388.  Bijhop  of  Ely  verfus 
Clare- Hall. 

6.  Where  a  Parfon  hath  a  Penfion  by  Prefcription,  he  may  bring  a  Writ  of  Annuity,  or  libel  in  the 
Spiritual  Court;  but  if  he  brings  a  Writ  of  Annuity,  he  fhall  never  after  fue  in  the  Spiritual  Court, 
becaufe  he  harh  determined  his  Election.     1  Mod.  218.  Bany  verfus  I'rdefwicke. 

7.  In  a  Prohibition,  the  Plaintiff  fuggefted,  that  by  the  Statute  28  H.  8.  cap.  16.  All  Bulls, 
&c.  of  the  Pope  fhall  be  void,  and  fhall  not  be  pleaded  or  allowed  in  any  Court ;  and  yet  that 
the  Defendant  libelled  againft  him  (the  Plaintiff)  for  a  Penfion,  fetting  forth  in  his  Libel,  that  the 
Church  of  Rilhngton  was  appropriated  per  Sanftijfimum  patrem  Clementem  D'vuina  Procidentia 
Papam  fextum  Anno  1443,  to  the  Abbey  of  Beliard,  and  that  upon  the  Appropriation  the  Abbot 
granted  to  fuch  a  Bifhop  a  Penfion  :  But  a  Prohibition  was  denied,  becaufe  the  Bull  and  the  Ap- 
propriation are  only  Inducements  to  the  Title,  which  is  founded  on  a  Grant  of  the  Penfion,  and 
that  it  was  necefTary  to  fet  forth  the  Appropriation,  becaufe  till  then  the  Abbot  could  not  grant 
any  Penfion,  therefore  it  ought  to  appear  how  the  Appropriation  was  made.  2  Lev.  251.  Ethe- 
rington  verfus  Archbijhop  of  York. 

8.  Upon  a  Motion  for  a  Prohibition,  the  Court  was  of  Opinion,  that  where  a  Man  claims  a 
Penfion  by  Prefcription,  'tis  in  his  Election  to  fue  for  it  in  the  Spiritual  Court  as  a  Penfion, 
or  at  Common  Law  as  an  Annuity;    and  that   the  Books  cited  by  my  Lord  Coke  in  2  Injh^i, 
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do  not  warrant  his  Opinion,  that  the  Suit  (hall  be  only  at  Common  Law;  tho'  two  Judges 
now,  (via.)  Twifden   and  Windham  held  it  muft  be  only  at  Common  Law.    Sid.  146.     See 

*  o  Libel  for  a  Penfion,  the  Plaintiff  fuggefted  for  a  Prohibition,  that  the  Lands  out  of  which  it 
was'demanded  were  Monaftery  Lands,  and  came  to  the  King  by  the  DifTolution,  &c.  who  grant- 
ed the  Lands,  &c.  and  that  they  fhould  be  difcharged  of  all  Penfions,  under  which  Grant  the 
Plaintiff  claimed ;  but  the  Prohibition  was  denied,  until  the  Grant,  which  was  Matter  of  Re- 
cord, fhould  be  produced.     1  Vent.  120. 

10.  Libel  for  a  Penfion,  the  Plaintiff  fuggefted  for  a  Prohibition,  that  he  was  Leffee  of  the  Re- 
dory  out  of  which  the  Penfion  was  demanded,  and  that  the  Lord  Biron  had  three  Parts  of  Four 
of  this  Reftoiy,  therefore  the  Suit  ought  not  to  be  brought  againft  him  alone;  adjudged,  that  in 
our  Law  this  might  be  a  good  Plea  in  Abatement ;  but  in  their  Law  it  may  be  otherwife,  there- 
fore if  they  do  not  proceed  according  to  it,  the  Party  may  appeal ;  fo  a  Prohibition  was  denied. 
I  Vent.  335.  2  Cro.  159,  270.  S.  P. 

1 1  Libel  in  the  Spiritual  Court  for  a  Penfion,  to  which  the  Plaintiff  made  a  Title  by  Prefcrip- 
tion ■  and  a  Prohibition  was  prayed,  for  that  the  Court  had  no  Cognifance  of  Prefcriptions ;  but 
adjudged,  that  they  having  Cognifence  of  the  Principal,  it  ftiall  draw  the  Acceflary.  1  Vent.  3. 
Bilhop  of  Lincoln  verfus  Smith;  'tis  true,  if  the  Prefcription  is  denied,  then  a  Prohibition  fhall  go  to 
try  it     1  Vent.  265.    1  Lev.  128.  S.  P.   1  Mod.  218.  S  P.   See  pi  8. 

1  2.  Adjudged,  that  a  Penfion  out  of  an  Appropriation,  tho'  by  Prefcription  is  fuable  in  the  Spi- 
ritual Court,  becaufe  fuch  a  Penfion  muft  begin  by  the  Grant  of  Spiritual  Perfons ;  and  there- 
fore if  the  Duty  is  traverfed,  it  may  be  tried  there.     1  Salk.  58.  Smith  verfus  WaUis.    See  Cro. 

EIiz~  810. 

13.  The  Curate  of  a  Chapel  of  Eafe  in  the  Parifh  of  Preflon,  libelled  againft  the  Vicar  of  that 
Parifh,  for  the  Arrears  of  a  Penfion,  which  he  claimed  by  Prefcription;  but  a  Prohibition  was 
granted,  becaufe  the  Curate  is  removable  at  the  Will  of  the  Parfon,  and  therefore  cannot  pre- 
scribe- he  muft  bring  a  Quantum  meruit.    2  Salk.  506.  Birch  verfus  Wood. 


tyttjUty,    See  3nMctment.  (Y)  per  totum. 
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Amounting  to  the  general  IiTue,  not 
good.  (A) 

Pleas  of  Payment  of  a  lefs  Sum  in  Sa- 
tisfaction of  a  greater,  good,  and  not 
good;  and  of  Payment  without  an 
Acquittance.  (B) 

Of  Pleadings  concerning  the  Jurifdi&ion 
of  the  Court.  (C) 

Pleas  not  anfwering  the  Declaration  but 
in  Part.  (E) 

Not  good  for  the  Incertaintyj  too  gene- 
ral and  argumentative;  and  where 
they  are  good.  (F) 

Not  good  where  the  Eftate  and  Title 
arc  not  fet  forth,  and  where  good 
without  it.  (G) 

Time  of  Pleading,  and  of  full  Defence. 

(H) 
Where  a  Plea  is  double,  where  not.  (1) 
Plea  of  another  Action  depending,  or  a 

former  Recovery  for  the  fame  Caufe, 

good,  and  not  good.  (K) 
Pleas  de  injuria  Jim  propria,  good,  and 

not  good.  (L) 
Pleas  which  go  to  the  Difability  of  the 

Perfon,  good,  and  not  good;    and  of 


Pleas  which  make  the  Trial  impof- 
fible.  (M) 

Of  Pleas  in  Abatement  and  in  Bar.  (N) 

Pleas  after  Imparlance,  not  good.  (O) 

Conufance  of  Pleas  and  Privileges,  good. 
(P) 

Conufance  of  Pleas  and  Privileges,  not 
good.  (Q) 

Where  profert  hie  in  Curia  is  necelfary,1 
and  where  not.  (R) 

Where  a  Plea  muft  be  averred,  with 
hoc  paratus  eft  <verificare,  where  not  a 
and  of  femper  paratus,  and  of  Con- 
clusion of  Pleas  to  the  Country.  (S) 

Of  Pleas  which  amount  to  a  Confef- 
fion  of  the  Plaintiffs  Demand,  and  a- 
mounting  to  a  negative  Pregnant.  (T) 

Of  Pleas  and  Pleadings  inter  alia,  and 
feparalia  placita  and  per  nomen,  and 
where  they  are  not  pofitive,  but  di- 
latory. (V) 

Where  in  Pleading  more  is  demanded 
than  due,  and  where  lefs  is  demand- 
ed. (W) 

Of  pleading  Records.  (X) 


I 


(A) 

amounting  to  t&e  general  !Jffue,  not  gooo; 

N  Trover,  the  Defendant  pleaded  a  Sale  in  a  Market  overt,  and  fo  justified  the  Convert 
fion,  not  good,  becaufe  it  amounts  to  the  general  IfTue.  2  Cro.  i<5j.  Johns  verfus  Wil* 
Hams.     1  Roll.  Rep.  297.  Row  verfus  Thomffon.  S.  P. 

2.  In  Trover,  the  Defendant  pleaded,  that  before  the  Plaintiff  fuggefted  that  the 
Goods  came  to  the  Defendant's  Hands,  one  B.  G.  was  pofTefTed  thereof,  and  fold  them  to  the 
Defendant,  but  did  not  deliver  them,  and  afterwards  fold  the  fame  Goods  to  the  Plaintiff,  by  Rea- 
fon  whereof  the  Plaintiff  was  pofTefTed  and  afterwards  loft  them,  and  they  came  to  the  Defen- 
dant's Hands,  who  converted  them,  as  it  was  lawful  for  him  to  do;  adjudged  no  good  Plea,  be- 
caufe it  amounted  to  the  general  Iflue.     1  Broiunl.  5.  Auftin  verfus  Auftin. 

3.  In  Trover  and  Converfion  for  fo  many  Hogsheads  of  Cyder  in  London;  the  Defendant 
pleaded,  that  they  were  delivered  to  him  to  redeliver  to  another  in  the  County  of  Oxford,  to  be 
fpent  in  his  Houfe,  and  *  traverfed,  that  he  converted  them  at  London,  or  elfewhere  out  of  the 
County  of  Oxford ;  and  upon  Demurrer  to  this  Plea  it  was  adjudged  |  ill,  becaufe  it  amounted  on- 
ly to  the  general  IfTue,  not  guilty.     Trin.  14  Jac.  3  Bulft.  209.  Phillips  verfus  Wicks. 

pijication  is  not  local,  but  tranjttory,  therefore  the 

4.  Cafe,  upon  a  Promife  to  pay  10/.  yearly  to  the  Plaintiff  by  the  Father  of  the  Defendant,  if 
he  would  marry  the  Daughter  of  T.  S.  and  he  alledged,  that  he  did  many  her;  the  Defendant 
pleaded,  that  he  promifed  conditionally,  if  the  faid  Plaintiff's  Father  gave  him  iooo/.  in  Marriage 
with  the  Daughter  of  T.  S.  but  that  the  Plaintiff's  Father  had  not  given  him  i  ooo  /.  and  tra- 
verfed, that  he  promifed  modo  &  forma;  and  upon  a  Demurrer  to  this  Plea  it  was  adjudged  ill, 
becaufe  it  amounted  to  no  more  than  the  general  IfTue.     2  Roll  Rep  350.  Barret  verfus  B.met. 

5.  In 


1  Roll 
Rep.  39  J. 

*  SeeTra.- 
Verfe.(D) 
it. 

\Thtf«~ 
Pie*  if  ill- 
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5.  In  an  Aftion  on  the  Cafe,  the  Subftance  of  the  Plaintiff's  Declaration  was,  that  the  Defen- 
dant put  his  Cattle  on  fuch  Lands,  by  Reafon  whereof  the  Plaintiff  had  not  fufficient  Common  ; 
the  Defendant  pleads,  that  he  put  in  his  Cattle  rightfully,  and  that  the  Plaintiff  had  fufficient 
Common  ;  and  upon  a  fpecial  Demurrer  to  this  Plea  it  was  agreed,  that  it  amounted  to  the  ge- 
neral Iffue' ;  but  'tis  not  for  that  Reafon  bad,  for  if  it  contain  Matter  of  Law,  there  is  no  Caufe  of 
Demurrer ;  for  'tis  the  fame  Thing  to  have  the  Doubt  in  Law  before  the  Court  in  Pleading,  as  to 
have  it  before  them  on  a  Special  Verdict:  And  per  Curiam,  the  Defendant  may  difclofe  the  Mat- 
ter in  Law  in  Pleading  cheaper  than  to  have  a  Special  Verditt.     2  Mod.  274.  Birch  verfus  Wilfon. 

6.  Cafe,  &c.  upon  a  Bill  of  Exchange ;  the  Defendant  pleaded,  that  after  he  had  accepted  the 
Bill,  he  gave  the  Plaintiff'  a  Bond  in  Difcharge  thereof ;  and  upon  a  Demurrer  to  this  Plea  it  was 
adjudged  ill,  becaufe  the  Debt  on  the  Bill  was  extinguifhed  by  the  Bond,  therefore  this  Plea  a- 
mounted  to  the  general  Iffue  ;  the  Defendant  ought  to  have  pleaded  Nou  ajjianpfit,  and  to  have 
given  the  Bond  in  Evidence.     5  Mod.  314.  Hackjhaw  verfus  Clerke.  ^ 

7.  Cafe,  &c.  for  exhibiting  a  Petition  againft  him  to  the  King  in  Council,  for  erecting  Cot- 
tages in  King/wood  Chace ;  that  he  was  compelled  to  appear  at  great  Expence,  and  was  afterwards 
discharged ;  the  Defendant  pleads,  that  the  ChaTe  was  injured  by  erecting  Cottages,  by  digging 
Pits,  and  by  the  Plaintiff's  making  a  Warren  there,  &c.  and  upon  a  Demurrer  to  this  Plea  it  was 
objected,  that  it  amounted  to  no  more  than  the  general  iffue,  for  the  Declaration  was,  that  the 
Defendant  had  falfly  charged  the  Plaintiff'  before  the  King  in  Council,  which  is  Matter  of  Fad,  to 
which  he  need  not  plead  fpecially,  but  Not  guilty,  of  which  Opinion  was  the  Court,  and  advifed 
the  Plaintiff  to  waive  his  Demurrer,  and  the  Defendant  to  plead  the  general  IlTue.  3  Mod.  166. 
Niviton  verfus  Crefwick. 

8.  In  Trefpafs,  &c.  the  Defendant  pleaded  and  fet  forth  a  Right  by  Prefcription,  for  the  Bifliop 
of  Salisbury  to  grant  Replevins  in  fuch  a  Manor,  and  that  the  Horfe,  for  the  Taking  whereof 
this  Action  was  brought,  was  the  Horfe  of  IV.  R.  and  being  impounded,  the  Defendant  took 
him  by  Replevin  ;  adjudged,  this  Plea  is  no  more  than  the  general  Iffue,  for  the  Impounding  by 
the  Plaintiff  did  not  gain  any  roffeffion,  becaufe  the  Horfe  was  then  in  Cuftody  of  the  Law ;  fo 
that  this  Plea  admitting  no  PoffeiTion  in  the  Plaintiff,  by  Confequence  he  hath  no  Colour  of  Ac- 
tion.    1  Salk.  394.  Holler  verfus  Bujh. 

9.  Adjudged,  that  where  an  Action  of  Debt  is  brought,  the  Defendant  may  have  a  Releafe,  be- 
caufe it  admits  the  Debt,  which  is  a  Colour  of  Action,  and  yet  if  he  had  pleaded  Nil  debet,  he  might 
have  given  it  in  Evidence  ;  fo  in  Affumpfit  the  Defendant  may  plead  Payment,  becaufe  it  admits 
the  Promife,  tho'  he  might  have  given  it  in  Evidence  upon  the  general  Iffue.  1  Salk.  394.  Hat- 
ton  verfus  Morfe. 

10.  In  AJfumpJit,  the  Defendant  pleaded,  that  he  had  performed  all  Things  which  on  his  Part 
ought  to  be  performed  ;  it  was  adjudged,  that  this  amounts  only  to  the  general  iffue ;  this  feems 
contrary  to  the  Cafe  laft  mentioned,  becaufe  by  this  Plea  the  Promife  is  admitted,  and  the  Per- 
formance of  all  Things,  &c.  is  but  a  Difcharge  of  that  Promife.     1  Salk.  394.  Sea  verfus  'Taylor. 

(B) 

fDt  $a?mcnt  of  a  left  Sum  in  Satisfaction  of  a  greater,  gooo,  ana 
not  cjooo ;  anD  of  garment  toitfcout  an  Acquittance,  See  Tinnelh  Cafe. 

I.  1P\EBT  on  a  Bill,  in  which  there  was  a  Provifo,  that  it  fhould  not  be  paid  until  B.  G.  had 
\_J  recovered  in  an  Action  then  depending  againft  the  now  Plaintiff,  on  a  Bond  of  200  /. 
conditioned  to  five  him  harmlefs,  or  hath  made  an  End  of  the  Suit ;  the  Defendant  pleaded,  that 
no  End  was  made  of  the  Suit  on  the  Bond  of  200  /.  but  that  the  fame  was  ftill  depending  ;  the 
Plaintiff  replied,  that  an  End  was  made  of  the  Suit  on  the  Bond  of  200/.  by  Competition  and 
Payment  of  20  /.  which  was  accepted  in  full  Satisfaction  of  the  Action ;  after  a  Verdict  for  the 
Plaintiff  it  was  objeded,  that  20/.  would  not  be  a  Satisfaction  for  200/.  which  is  true,  if  it  was 
paid  after  the  Day  when  the  200/.  became  due,  but  here  it  was  paid  to  end  the  Suit,  and  ac- 
cepted in  full  Satisfaction  of  the  ABion  of  200  /.  and  before  it  was  due,  and  not  in  full  Satisfaction 
of  the  Sum  of  200/.     3  Bulft.  301.  Thompfon  verfus  Butcher.    See  Deeds.  (A)  13.  S.  C. 

2.  Debt  by  an  Executor  upon  a  Bond  given  to  the  Teftator;  the  Defendant  pleaded  Payment 
of  a  lefs  Sum  than  mentioned  in  the  Bond  to  the  Teftator  himfelf,  which  he  accepted  in  full  Sa- 
tisfaction of  the  Bond ;  adjudged,  that  it  was  the  beft  Way  to  take  Iffue  upon  the  Payment  and 
not  upon  the  Acceptance.     Style  239.  Bois  verfus  Cranfeild,  and  263.   Doxvfe  verfus  Mafters.  S.P. 

3.  Judgment  againft  the  Defendant  upon  a  Bond  of  400/.  and  a  Set.  fa.  was  brought  againft 
him,  to  fhew  Caufe  why  he  ffiould  not  have  Execution  for  300  /.  without  (hewing  that  the  other 
100/.  was  paid:  The  Defendant  moved,  that  the  Set.  fa.  might  be  abated  for  this  Reafon,  but 
he  was  ordered  to  plead  it ;  the  Court  being  of  Opinion,  that  it  fhall  not  be  intended  that  the 
other  100 1,  was  paid  to  the  Plaintiff,  he  having  brought  his  Action  for  no  more  than  300  /.  but 
faid,  that  if  Debt  be  brought  upon  a  Bond  for  20  /.  and  upon  Oyer  it  appears  to  be  a  Bond  for 
40  /.  and  the  Plaintiff  doth  not  fhew  how  the  other  20  /.  is  fatistied,  'tis  not  good  ,•  and  that 
there  was  no  Difference  between  an  Action  of  Debt  on  a  Bond,  and  a  Set.  fa.  on  a  Judgment  as  to 
this  Matter.    Godb.  79. 

»  4.  Co- 
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4  Covenant,  &c  upon  a  Leafe  of  an  Houfe,  in  which  there  was  a  Covenant  to  pay  Rent, 
and  to  repair  j  and  the  Breach  affgned  was,  that  the  Defendant  had  not  paid  3 1  I.  for  Rent  then  in 
arrear,  nor  repaired  ;  the  Defendant,  as  to  the  Rent,  pleads  in  Bar,  that  he  paid  to  the  Plaintiff 
5  /.  5/.  before  the  Aftion  brought,  which  he  accepted  in  full  Satisfaction  of  all  Rent;  hut  ac- 
cording to  PinnelPs  Cafe  it  fhould  be  likewife  alledged,  that  the  Plaintiff  paid  it  in  fall  Satisfac- 
tion, &c  becaufe  the  Manner  of  Payment  muft  be  directed  by  him  who  p.iys,  and  not  by  him  who" 
receives  it.     1  Lutw.  347.  Brook  verfus  Jowefc 

(C) 

(Df  pica&ittgg  concerm'ns  tijc  3Jtm'fD;ct;on  cf  Course.   See  jnfiificatiou. 

1.  TN  a  Writ  of  Entry  fur  DiJJeifn,  the  Tenant  pleaded,  that  the  Houfe  in  Demand  was 
_|_  within  the  City  of  London,  which  is  an  antient  City  ;  and  that  H.  3.  granted  to  the  Ci- 
tizens, &c  that  they  fhould  not  be  impleaded  for  their  Lands'  or  Tenements,  without  the  Walls 
of  the  faid  City,  &e.  and  he  farther  pleaded,  Quod  Hits  reFlum  teneatur  infra  Civitatem  prea 
fecundum  confuetitiinem,  &c.  adjudged,  that  this  Plea  was  ill,  beeafcfe  the  Tenant  did  not  fhew 
before  whom  they  fhould  be  impleaded  by  Virtue  of  their  Cuftom  ;  he  ought  to  have  faid,  that  the 
Citizens,  &c.  ought  to  have  been  impleaded  for  their  Lands  and  Tenements  there,  before  the 
Lord  Mayor,  &c.  in  the  Court  of  Huftmgs.     3  Leon.  148. 

2.  Some  Jurifdiftions  are  limited -to  the  Perfons  ;  as  in  the  Cafe  of  the  MdrfhatfeSy  where,  if  an 
Action  of  Debt  or  Covenant  is  brought,  both  the  Plaintiff  and  Defendant  muft  live  within  the  Verge  ; 
but  in  an  Aftion  of  Trefpafs  'tis  fufficient,  if  one  of  them  live  within  the  Verge.  10  Rep.  <58.  Cafe 
of  the    Mar  (half  a. 

3.  Trefpafs,  &c.  the  Defendant  jufiified,  for  that  the  P'aintiff  was  a  common  Baker,  dwelling 
in  B.  and  that  it  was  prefented  in  a  Leet  in  B.  thai  he  fold  Bread  againfl:  the  Aflife,  tfc.  where- 
upon he  was  amerced,  and  the  Amerciament  affeered  to  10  s.  and  that  by  Virtue  of  a  Precep? 
of  the  Court,  he  did  diftrain  for  it,  &c.  adjudged,  that  the  Plea  was  ill,  becaufe  it  doth  not 
appear,  that  the  Offence  was  committed  within  the  Jurifdiftion  of  the  Leet,  which  fliall  never 
be  intended  unlefs  pleaded  ;  befides,  the  Plea  is  abfurd,  for  it  fets  forth,  that  the  Plaintiff  wals  a- 
merced,  but  doth   not  fay  in  what  Sum.     Hob.  129.  Wilfon  verfus  Hardingham. 

4.  In  Debt,  <&c.  the  Defendant  pleaded  the  Jurifdiction  of  the  Court  granted  by  King  Edw.  6. 
to  the  Tinners  in  Cornwall,  that  they  fliould  not  be  fued  but  only  in  the  Court  of  Stannaries.,  for 
any  Caufe -arifing  within  the  Stannaries;  then  he  fet  forth,  that  he  is  a  Tinner,  and  that  the 
Caufe  of  Action  did  arife  within  the  Jurifdiction  of  that  Court ;  adjudged  a  goqd  Plea,  but  that 
he  ought  to  fet  forth  the  Grant,  becaufe  he  is  Privy  to  it.  Moor  849.  Buckham  verfus  Den- 
bridge. 

5.  But  where  it  doth  not  appear  in  the  Declaration,  it  muft  appear  in  the  Plea,  which  if  the 
Court  refufe,  being  rendered  before  Imparlance,  and  fworn  ;  or  if  the  Court  receive  the  Plea,  a:id 
afterwads  proceed,  'tis  coram  non  judice,  and  both  Judge  and  Officer  are  liable  to  an  Aftion  :  'Lis 
true,  where  Actions  are  brought  in  Inferior  Courts,  the  Plaintiff  muft  entitle  the  Court  to  a  Ju- 
rifdiftion,  by  fhewing  in  his  Declaration,  that  the  Caufe  of  Action  did  arife  infra  jurifiuiiomm; 
but  'tis  otherwife  where  a  Defendant  juftifies  for  a  fuppofed  Trefpafs,  under  any  Warrant  or  judg- 
ment given  in  fuch  Court,  for  all  the  Proceedings  fhall  be  intended  regular  till  the  contrary  is 
fhewn  ;  therefore  in  Affault  and  Battery  againft  a  Conftable,  and  two  others,  they  juftified  under 
a  Prefentment  at  a  Leet,  and  a  Warrant  made  by  the  Steward,  directed  to  the  Conflable,  who 
with  the  other  two  Perfons  came  to  the  Houfe  of  the  Plaintiff  to  execute  it,  and  there  the 
Plaintiff  affaulted  them;  whereupon  the  Conftable  commanded  thofe  two  Perfons  to  lay  ho!d  on 
him,  and  they  molliter  manus  impofuerunt,  &c.  qua  eft  eadim,  &c.  and  upon  Demurrer  to  this 
Justification  amongft  other  Objections,  it  was  infifted,  that  the  Defendants  had  not  fhewn  in 
their  Plea,  that  the  Houfe  where  the  Wrong  was  fuppofed  to  be  done,  was  infra  junfdiclionem 
of  the  Leer ;  but  adjudged,  that  the  Prefentment  at  the  L  eet,  and  the  Conftable's  Command- 
ing the  other  two  Defendants  to  aflift  him  in  the  Execution  of  the  Warrant,  was  the  Subftanc'e 
of  the  Juftitkation,  and  the  other  Matter  was  but  an  Inducement  to  it.  Moor  847.  Cu/tis's 
Cafe. 

6.  It  hath  been  a  Queftion,  whether  a  Judge  or  Officer  is  liable  to  an  Aftion  for  proceeding  in 

a  Caufe,  or  executing  Procefs  in  Caufes  arifing  *  out  of  the  JunJJiclion  of  the  Court ;  and  as  to  *    » «■   . 
that  'tis  to  be  confidered,  that  fome  Jurifdiftions  are  limitred  to  the   Subjetl  Matter,   as  the  Com-  -  ,V 
miffioners  of  Exufe  have  Power  to  lay   Impofitions  on   Strong  Waters;  and  therefore  if  they  ad-  Crump©. 
judge  Low  [Vines  to  be  Strong  Waters,  they  exceed  their  Jurifdiftion,  and  'tis  *  void  ;   and  in  fuch  Hotford. 

Cafe,   jhofe  who  aft  under  them  are  not  privileged.     H.irdr.  480.  Ttrrj  verfus  Huntington.  *  Hardr. 

4- 7  ^  •  rii  n  — 
pi  11  on  v. 
Buckner.  s.  P. 

7.  Sime 
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7.  Some  Jurifdictions  are  limited  to  the  Place ;  as  that  of  the  Juftices  of  Peace  about  the  Con- 
firming the  Poor  Rates,  which  mult  be  for  the  Relief  of  the  Poor  of  the  Parifhes  where  they 
live.    ^Cro.  Car.  304. 

§.  Where  the  Perfon  in  pleading  is  to  fet  forth  the  Jurifdiction  of  any  Court,  'tis  fufficient  if 
he  only  fay  Curia  tent  a,  &c.  without  fetting  forth  all  the  Formalities,  how,  aed  before  whom  ic 
held.     Godb.  277.  Webb  verfus  Tuck. 

9.  If  it  appear  in  the  Declaration  it  felf,  that  the  Caufe  of  Action  did  not  arife  within  the  Jur 
l-ifdi&ion  of  the  Court,  then  all  the  Proceedings  are  coram  non  judice  ;  and  that  was  the  Judg- 
ment in  the  Cafe  of  Richard/on  verfus  Bernard.     March  8. 

10.  In  Trefpafs,  &c.  and  Imprifonment  quoufqiiehe  paid  60  I.  the  Defendant  pleaded  to  the 
Jurisdiction  of  B.  R.  for  that  the  Trefpafs,  if  any,  was  done  by  the  Command  of  the  Parliament, 
(tb>e  Defendant  being  tbeir  Serjeant  at  Arms)  and  commanded  by  them  to  hring.the  Plaintiff  before 
the  Houfe  for  divers  Mifdemeanors  by  him  committed.,  concerning  the  choofing  the  Knights  of  a 
Shire  to  fit  in  Parliament,  and  that  the  Matter  ought  to  be  determined  there,  and  not  elfewhere, 
&  hoc,  &*'  unAe  non  intendit  quod  Curia  hie  cognofcere  velit  aut  debeat ;  and  upon  a  Demurrer 
to  this  Plea  the  Court  would  not  hear  any  Argument  to  maintain  it  ;  but  the  Defendant  was  ru- 
led to  anfwer  over.     71  'Jones  208.  Verdon  verfus  Topham. 

11.  So  where  the  Defendant  juftified  under  a  Warrant  out  of  the  Court  of  Admiaahy,  and 
did  not  aver,  that  it  was  a  maritime  Caufe  ;  adjudged,  that  the  Juftification  was  good,  for  'tis 
fufficient  to  fhew  the  Warrant,  which  the  Officer  is  bound  to  obey,  and  Ls  not  obliged  to  fliew, 
that  the  Caufe  of  Action  did  arife  infra  jurifdiBionem.     2  Lev.  131.     Ac.  Cafe.  (V)  19.  S.  P. 

1  2.  In  Trefpafs,  Affault,  Battery  and  Falfe   Imprifonment ;  the  Defendants  juftified  under    a 
Plaint  levied  againft  the  now  PlaintifTin  an  Inferior  Court  for  a  Debt  of  20/.  and  F.  ^cefs  there- 
on-, &c.  without  averring,  that  the  Caufe  of  A<Sion  did  arife  within  the  Jurifdiction  of  the  Court, 
and  upon  Demurrer  this  was  held  a  gaod  Juftification,  without  fuch  Averment.     2  Lutw.  035, 
1  506.  Gwynn  verfus  Pool. 
iMod.Si.       1 3-  Prohibition  to  the  Court  of  Woadftreet  Compter,  to  an  Action  of  Debt,  for  that  before  any 
1  Vent.     Imparlance  the  Defendant  p  eaded,  that  the  Caufe  of  Action   arifed  out  of  the  Jurifdiction,  and 
;;S-  offered  to   (wear  his  Plea;  but  that  Court  refufed  it ;  whereupon  a  Prohibition  W3S  granted.     1 

Rayrrt.       r/enu  j  go.  St.  Aulin  verfus  Cox. 

1851.  S.C.  Debt  in  London,   the  Defendant   moved  for  a  Prohibition,  fuggefting,  that  he  tendered  a 

Plea  below,  that  the  Caufe  of  Action  did  arife  out  of  the  Jurifdiction,  &c.  and  offered  to  make 
Oath  of  it  ;  'tis  true,  he  tendered  fuch  Plea  after  the  Court  was  up,  whereas  it  ought  to  be 
fedente  Curia  &  in  propria  perfona  ;  and  now  offering  to  make  Affidavit  in  B.  R.  of  the  Truth 
of  his  Pleaj  ic  was  denied,  becaufe  he  muft  make  it  in  that  very  Court  whofe  Jurifdiction  is  oufted 
thereby.     Mod.  Cafes  146.  Sparks  verfus  Wood. 

(E) 

©Ot  atlftocrittg  tt)C«  pttUt&tim,  but  only  &arf.  See  Arbitrament.  (N) 
Covenant.  (D)  Falfe  Imprifonment.  (B)  Traverfa  fB)  per  totum.  Tref- 
pafs. (K) 

i.|N  Ejectment,  the  Plaintiff  declared  on  a  Leafe,  as  if  made  of  Lands  which  we're  Freehold; 
j|^  the  Defendant  pleaded,  that  the  Leflor  was  a  Copyholder  in  Fee,  and  that  he  furrender- 
ed  to  the  Ufe  of  him  the  faid  Defendant  in  Fee,  who  was  admitted  ;  and  upon  Demurrer  it  was  ad- 
judged, that  the  Plea  was  not  good,  becaufe  it  proves  the  lands  to  be  Copyhold,  and  doth  not 
anfwer  the  Declaration,  which  was  for  a  Freehold.     Cro.  Eliz,.  728.  Ken fey  verfus  Ruhardfon. 

2.  Debt  againft  Husband  and  Wife,  Executrix  of  the  laft  Will  of  B.  B.  nuper  dibT  B.  B.  of 
London,  Taylor  ;  the  Defendants  pleaded  in  Bar  a  Judgment  obtained  againft  them  in  the  Court 
of  King's  Bench,  as  Executrix  of  the  laft  Will  of  B.  B.  nuper  diif  B.  B.  of  London,  Barber 
Surgeon  ;  and  upon  Demurrer,  this  was  adjudged  no  good  Plea,  for  the  Teftator  ftiall  not  be  in- 
tended to  be  one  and  the  fame  Perfon.     Goldf.  in.  Gomerfall  verfus  Hooker. 

3.  Tiefpafs,  &c.  for  Breaking  his  Clofe  8  May,  and  eating  up  the  Grafs,  Equis,  Bobus  & 
Vaccis,  with  a  Continuando  to  the  25th  of  June  following  ;  the  Defendant  prefcribed,  for  Com- 
mon of  Pafture  for  two  Geldings  from  the  firft  of  May  until  the  Grafs  there  growing  be  cut  and 
made  into  Hay,  and  fo  juftifies  the  Putting  in  the  Geldings,  and  their  Continuing  there  till  the 
7.0th  of  June,  and  averred,  that  the  Grafs  was  not  cut  down  until  the  aforefaid  2cth  of  June  ; 
adjudged,  that  this  Plea  is  not  good,  becaufe  the  Trefpafs  is  laid  to  be  done  Equis,  Bobus  & 
Vaccis,  and  the  Defendant  juftifies  only  for  two  Horfes,-  and  fays  nothing  of  the  Oxen  and  Cows; 
befides,  'tis  alledged  to  be  done  8   May,  with  a  Continuando   to  the  25th  of  June,  and*  the  De- 


fendant juftifies  only  to  the   20?/;  of  June,  and  fays    nothing  to  the   €ve  lajt  Days,     2  Cro. 
Thornhill  verfus  Lajfells.     March  21.  BucLly  verfus  Skinner.  S.  P. 


'/• 
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4.  In  Trefpafs  for  Breaking  his  Houfe,  and  entering  into  his  Lands,  &c.  the  Defendant  plead- 
ed, that  his  Teftator  was  Leffee  for  Life  of  the  Lands,  and  that  he  died,  and  the  Defendant  be- 
ing  his  Executor,  fuffered  the  Cattle  to  go  there  for  fix  Days,  and  fo  juftified  with  an  Aver- 
ment, that  he  could  procure  no  other  Place  within  that  Time,  &c.  adjudged,  that  the  Pica  was 
ill,  becaufe  he  had  only  fet  forth  a  Leafe  of  the  Lands,  and  faid  nothing  as  to  the  Houfe  mention- 
ed in  the  Declaration.     2  Cro.  204.  Stodden  verfus  Harvey. 

5.  In  Trefpafs  for  an  Affault  and  Battery  againft  two  Defendants,  and  that  tantas  minas  de 
■vita  impofuerunt,  that  he  did  not  dare  to  go  about  his  Bufinefs  •  the  Defendants  pleaded  Son  affault 
demefne,  and  faid  nothing  as  to  the  Threatning,  which  being  affigned  for  Error,  after  a  Judgment, 
it  was  affirmed,  becaufe  the  Threatning  was  only  laid  to  encreafe  the  Damages  •  and  it  was  not 
the  Subftance  of  the  Aftion.     Moor  704.  Penruddock  verfus  Errington. 


6.  Trefpafs,  eH  for  a  Battery  on  his  Servant  per  quod  fervhium  ami  fit ;  the  Defendant  juftified, 
for  that  he  was  pofleffed  of  an  Houfe,  &c.  to  which  there  was  an  antient  Light  Time  out  of  Mind 
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(fta... 
own  Houfe)  did  thruft  away  the  Servant  with  a  Stick,  and  threw  down  the  Timber,' "%-7.ial 
upon  a  Demurrer  to  this  Plea,  it  was  objected,  that  it  was  ill,  becaufe  he  juftified  the  Battery, 
and  faid  nothing  as  to  the  Lofs  of  Service :  Sed  per  Curiam,  'tis  well  enough,  becaufe  the  Lof's 
of  Service  is  only  the  Confequence  of  the  Battery,  which  is  the  Principal.  1  Roll.  Rep.  393.  Har- 
ris verfus  Baker. 

7.  In  Trefpafs  for  Breaking  his  Clofe,  and  carrying  away  two  Cart- Loads  of  Timber ;  the  De- 
fendant in  his  Pha  made  a  Title  to  the  Clofe,  and  fo  juftified  the  Taking  the  Timber;  and  up- 
on a  Demurrer  to  this  Plea,  it  was  adjudged  ill,  becaufe  the  Defendant  did  not  anfwer  to  the 
Two  Loads  of  Timber  ;  'tis  true,  if  the  Timber  had  been  growing  on  the  Land,  then  by  makinc 
a  Title  to  the  Land,  he  had  a  Title  to  the  Timber  ;  but  it  doth  not  appear  either  by  the  De- 
claration or  Plea,  that  it  was  growing,  or  that  the  Taking  was  Damage-feafant  on  the  Land  ;  fo 
that  Part  of  the  Declaration  is  not  anfwered.     1  Roll.  Rep.  406.  Dens  verfus   Dens. 

8.  Replevin,  &c.  the  Defendant  avowed,  that  the  Dean  and  Chapter  of  Wtftminjler  were  fei- 
fed  in  jure  Collegii,  but  did  not  fay,  to  them  and  their  Succeffors,  nor  of  what  Eftate  they  were 
feifed;  and  that  they  made  a  Leafe  for  ninety-nine  Years,  &c.  under  which  Leafe  he  claimed,  &c* 
and  upon  Demurrer  it  was  held  ill,  for  the  Reafons  before-mentioned.  Latch  121.  Wood  verfus 
Newman.     Poflea  Pleas  (G)  4.  S.  C.  reported  by  Mojfe  verfus  Newman.  Poph.  16 5.  S.  C. 

9.  Trefpafs  for  Taking  a  Load  of  Fetches  ;  the  Defendant  pleaded,  that  Part  thereof  did  grow 
upon  White  Acre,  and  Part  upon  Black  Acre,  and  fo  derived  a  Title  to  both,  &c.  and  upon 
Demurrer  adjudged  ill,  becaufe  he  did  not  fhew  how  many  Fetches  grew  upon  each  Acre.  Latch 
174.  Serwood's  Cafe. 

10.  In  Trefpafs  for  an  Afiault  and  Battery,  &c.  on  the  laft  Day  of  Otlober,  6  Car.  &c.  the 
Defendant  juftified,  for  that  13  Auguft.  6  Car.  ajupplicavit  iflued  out  of  Chancery,  and  there- 
upon a  Warrant  was  directed  to  the  Defendant,  who  by  Virtue  thereof  arrefted  the  P'aintiff  21 
Septemb.  following,  &c.  the  Plaintiff  made  an  ill  Replication,  to  which  the  Defendant  demurred  j 
but  then  it  was  objected  againft  the  Plea,  that  it  was  not  good,  becaufe  the  Plaintiff  had  de- 
clared for  an  Affault  on  the  laft  Day  of  Otlober,  and  the  Defendant  did  neither  aniwer  or  Tra- 
verfe  that  Day  in  his  Plea  ;  but  it  was  adjudged  good.  Mich.  7  Car.  Cro.  Car.  165.  Tiler  verfus 
Wall.  S.  C.     See  Traverfe  (A)  1  2.  S.  P.     Juftification. 

11.  In  Covenant  the  Plaintiff  declared,  that  he  covenanted  with  the  Defendant  to  fail  to  D.  in 
Ireland,  and  there  to  take  in  280  Men  from  the  Defendant,  and  tranfport  them  to  Jamaica  ;  and 
that  the  Defendant  covenanted  to  have  280  Men  ready,  and  to  pay  5  /.  per  Man,  for  their 
Tranfportation,  and  fays,  that  the  Defendant  had  not  280  Men  there,  but  only  180,  and  that  the 
Plaintiff  tranfported  them,  but  the  Defendant  had  not  paid  the  Money  ;  the  Defendant  pleads,  that 
he  had  280  Men  there  ready,  which  he  tendered  to  the  Plaintiff,  and  that  he  would  not  receive 
them  ;  and  upon  a  Demurrer  to  this  Plea  the  Plaintiff  had  Judgment,  becaufe  the  Defendant  had 
not  anfwered  the  Carrying  the  180  Men,  and  the  Non-payment  of  the  Money  for  the  Carrying 
them;  f)  that  it  anfwered  only  Part  of  the  Declaration.     1  Lev.  16.  Thompson  verfus  Noell. 

12.  In  Trefpafs  for  an  Afiault,  Battery  and  Imprifonment ;  the  Defendant  pleads,  that  the 
Trefpafs,  Affault  and  Imprifonment  were  done  fuch  a  Day,  and  then  pleads  the  Statute  of  Limi- 
tations, &c.  and  there  being  a  Replication,  Rejoindler  and  a  Demurrer,  it  was  objected,  that 
the  Plea  was  ill,  becaufe  there  was  no  Anfwer  to  the  Battery;  but  adjudged,  that  Tranfgrejjio 
praditl'  is  an  Anfwer  to  the  Whole.     1  Lev.  31.  Prtdeaux  verfus  Webber. 

13.  Debt  on  Bond,  conditioned  to  de.iver  Goods  on  fuch  a  Day  ;  the  Defendant  pleaded,  that 
he  delivered  them  according  to  the  Form  of  the  Condition;  and  upon  Demurrer,  it  was  adjudged, 
that  he  ought  to  have  pleaded  exprefly  according  to  the  very  Words  of  the  Condition,  that  he 
did  deliver  the  Goods  on  the  faid  Day,  and  not  generally,  as  he  did  by  this  Plea.  1  Lev.  145. 
Brtoks  verfus  Dean. 

14.  The  Plaintiff  being  Treafurer  at  an  Horfe-Race,  delivered  to  the  Defendant  a  Piece  of 
Plate,  upon  a  Suppofition,  that  his  Horfe  had  won  the  Race,  and  the  Defendant  entered  into  a 
Bill  Penal  of  40  /.  reciting  this  Matter,  and  to  pay  it  to  the  P laintiff,  if  he  the  Defendant  did  not 
redeliver  the  Plats  to  the  Plaintiff,  if  within  three  Months  after  the   Date  of  the  Bill,  it  fliould 
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fufficiently  appear  to  the  Ld.  Brudenell,  that  Cripple  was  not  the  proper  Horfe  of  trie  Defendant  for 
one  Month  before  the  Race ;  and  now  in  an  Aftion  of  Debt  brought  on  this  Bill,  reciting  all 
this  Matter,  the  Plaintiff'  averred,  that  within  three  Months  after  the  Date  of  this  Bill,  hfuf- 
ficienily  appeared  before  the  Ld.  Brudenell  by  three  credible  Witnefles,  that  Cripple  was  not  the  pro- 
per Horfe  of  the  Defendant,  &c.  The  Defendant  pleaded,  that  the  Horfe  called  Cripple  was  his 
proper  Horfe  at  the  Time,  and  a  Month  before  the  Race  ;  there  was  a  Replication  and  Rejoin- 
der which  concluded  to  the  Countrey  ;  and  upon  a  f  emurrer  it  was  adjudged,  that  the  Plea  was 
ill,  becaufe  it  did  not  anfwer  the  Declaration ;  for  when  the  Parties  had  agreed  in  what  Manner 
and  before  whom  it  Jhould  appear,  that  the  Horfe  called  Cripple  was  the  Defendant's  Horfe,  it 
ought  to  be  determined  in  that  Manner,  and  not  by  a  Trial  on  an  Action  on  the  Cafe,  as  this 
would  be  by  this  Pleading  :  Now  here  the  Declaration  was,  that  it  did  fufficiently  appear  before 
the  Lord  Brudenell,  that  Cripple  was  not  the  Defendant's  Horfe,  and  the  Plea  is,  that  Cripple 
■was    his  proper  Horfe,    which  doth    not   anfwer  the   Declaration.     3    Lev.   240.   Beayn  verfus 

Beal. 

15.  Aflault,  Battery  and  Falfe  Imprifonment,  till  the  Plaintiff  had  paid  n/.  10  s.  the  Defen- 
dant juftified  under  an  Execution,  and  a  Warrant  thereon  for  1 1  /.  and  did  not  mention  the  10  s. 
ani  upon  a  Demurrer  to  this  Plea,  it  was  adjudged  ill,  becaufe  it  appeared  by  the  Declaration, 
that  the  Defendant  took  more  than  was  warranted  by  the  Execution.  2  Mad.  177.  Harding 
verfus  Feme. 

16.  Covenant  upon  Articles  of  Agreement,  and  the  Breach  affigned  was  for  Non-payment  of 
Rent  referved  upon  a  Leafe  of  an  Houfe,  which  Rent  the  Defendant  covenanted  to  pay,  but 
had  not;  the  Defendant  pleaded,  that  after  the  Executing  the  Articles,  the  Plaintiff  had  pulled 
down  and  carried  away  a  Pent-houfe,  which  was  fixed  to  the  Houfe,  and  was  Part  thereof,  and 
detained  it  before  any  Rent  was  due,  &  adhuc  detinet;  and  this  he  pleaded  in  Bar  to  the  Addon  ; 
and  upon  a  Demurrer  to  this  Plea  the  Plaintiff  had  Judgment,  for  it  was  no  Anfwer  to  the 
Non  payment  of  the  Rent  ;  'tis  not  aSufpenfion  of  it,  but  a  meer  Trefpafs,  for  which  the  De- 
fendant might  have  brought  an  Action.     Trin.  Jones  148.  Roper  verfus  Loyd. 

17.  In  Replevin  for  Taking  Bona,  Catalla  &  Averia,  &c.  the  Defendant  made  Cognifance 
for  Taking  Averia  only,  for  that  a  Rent-Charge  of  100  /.  per  Annum  was  granted  to  him  out  of 
the  faid  Lands,  payable  half  yearly,  at  Michaelmas  and  Lady-Day,  &c.  and  that  33  /.  Part  of 
50  /.  for  half  a  Year's  Rent  was  in  Arrear,  for  which  he  diftrained,  &c.  and  upon  a  Demurrer  to 
this  Cognifance,  it  was  held  ill,  becaufe  it  was  only  an  Anfwer  to  the  Taking  of  live  Cattle, 
(viz..)  Averia,  and  no  Anfwer  to  the  Bona  &  Catalla  ;  and  it  was  for  33  /.  Part  of  50  /.  and 
did  not  fhew  how  the  Refidue,  {viz,.)  17/.  was  fatisfied.    4  Mod. 402.  Hunt  verfus  Braines. 

(F) 

$ot  good  foj  %nmtainty ;  too  gen?ral  ano  argumentative,  an&  to&ete 

gooQ. 

I.  /~\Unre  Impedit  againfl:  the  Bifhop,  and  againft  Bury  the  Patron,  and  Lingard  the  Incum- 
\J  bent ;  the  Patron  pleaded,  and  IfTue  was  taken,  but  he  died  before  the  Trial ;  the  In- 
cumbent pleaded  another  Plea,  and  Iflue  was  joined,  and  afterwards,  and  before  Trial,  he  plead- 
ed, that  the  Queen  by  Letters  Patents  prefented  Clerk  to  the  Bifhop,  to  be  Incumbent,  &c.  who 
was  admitted,  inltituted  and  inducted,  and  that  Lingard  was  inftituted  and  inducted,  &c.  and 
fo  prays  Judgment,  if  the  Court  will  proceed  to  take  the  Inqueft  between  the  Queen  and  him  ; 
and  upon  a  Demurrer  to  this  Plea  it  was  adjudged  ill,  becaufe  he  did  not  fhew  how  he  being 
Incumbent,  avoided  the  Benefice  ;  and  it  fhail  not  be  intended,  that  he  was  out  of  the  Benefice 
unlefs  he  fhew  it ;  and  if  he  is  Incumbent,  then  'tis  impoffible  that  Clerke  fhould  be  fo  like- 
wife  ;  but  'tis  an  argumentative  Plea,  for  he  pleads  that  he  is  Incumbent,  ergo  Clerke  is  not; 
and  for  that  Reafon  'tis  ill.     2  And.  178.  The  Queen  verfus  Bury  and  Lingard. 

2.  In  Replevin,  the  Defendant  juftified  for  Common  appendant  to  a  Manor  or  Meffuage, 
called  Curjall,  upon  which  they  were  at  Iffue  ;  and  it  was  objected,  that  it  was  incertain  by 
this  Plea  to  which  the  Common  did  belong,  either  to  the  Manor,  or  to  the  Meffuage  ,•  &  per 
Curiam,  a  Repleader  was  awarded  ;  fo  in  Trefpafs  the  Plaintiff  made  a  new  Affignment  in  an 
Acre  terra  five  prati  j  and  upon  Not  guilty  pleaded,  per  Curiam,  the  Writ  abated  for  this  Incer- 
tainty.  1  And.  31. 
Yelv.iSo.  3-  I"  Ejectment,  the  Plaintiff  declared  of  Lands  in  B.  and  in  two  other  Villages ;  the  Defendant 
pleaded  Entry  and  Expulfion  into  and  from  a  Clofe,  Parcel  of  the  Premiffes,  and  did  not  fhew 
in  which  of  the  Villages  the  Clofe  was ;  and  upon  Demurrer  it  was  held  ill  for  that  Reafon,  for 
'tis  fo  incertain,  that  there  cannot  be  Trial  for  want  of  the  Place.  2  Cro.  261.  Hawkins  verfus 
Moor.     1   Brownl.  139.  Thompjon  verfus  Collier.  S.  P. 

4.  In  Trover    for  two  Loads  of  Corn,  the   Defendant  juftified   the  Taking  by  the  Command 
of  H.  to  whom  Part  of  the  Land  did  belong  on  which  the  Corn  did  grow,  and   by  the  Com- 
mand of   P.  to  whom  the  other   Part  of  the  Land  did  belong  ;  and  becaufe  he  did.  not  fhew 
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particularly  how  much  did   grow  on   the  Lands   of  each   of  thofe  Perfons,   this   Plea   was  ill. 
Poph.  208. 

5.  In  Trefpafs,  Aflault  and  Battery,  the  Defendant  pleaded,  that  he  was  poffejfed  of  an  Houfe 
for  a  Term  of  Years,  and  that  the  Plaintiff  would  have  thruft  him  out,  and  thereupon  he  (the 
Defendant)  moDiter  minus  impofuit,  and  fo  juftifies  in  Defence  of  his  Poffeffion;  and  upon  De- 
murrer to  this  Plea,  the  Defendant  had  Judgment,  for  tho*  the  Defendant  did  not  fhew  who  made 
the  Leafe  for  Years,  or  for  how  many  Years  he  was  poffefled,  or  any  particular  Eftate,  yet  his 
Plea  was  good,  becaufe  the  Poffeffion  for  Tears  was  but  an  Inducement  to  his  Juftification ;  and 
it  was  the  Poffeffion  and  not  the  "Title,  which  was  the  principal  Matter.  Oro.  Car.  1 3 8.  Skevill 
verfus  Averie. 

6.  Debt  for  Rent  brought  againft  an  Affignee  of  a  Leafe  for  Years,  who  pleaded  quoad  loh 
Part  of  the  Rent,  Nil  debet;  and  as  to  the  Refidue  of  the  Rent,  that  he  had  affigned  the  Leafe  to 
another,  &c.  this  Plea  was  adjudged  ill,  becaufe  the  Defendant  did  not  particularly  fhew  in  what 
Year  the  20  /•  was  due.     Sid.  338. 

7.  Debt  upon  Bond,  conditioned,  to  make  Satisfaction  for  all  Goods  that  an  Apprentice  fhall 
Wafte  ;  there  was  a  Ilea,  and  in  the  Replication  the  Plaintiff'  affignfd  a  Breach,  that  the  Appren- 
tice had  waited  feveral  Goods  to  the  Value  of  100  /.  and  upon  a  Demurrer  to  this  Replication  it 
was  objected,  that  it  was  too  general,  for  he  ought  to  fhew  what  the  Goods  were;  which  is  very 
true,  if  it  had  been  in  an  Action  of  Covenant,  or  in  any  other  Aftion  where  Damages  are  to  be 
recovered,  but  not  in  an  Action  of  Debt  on  a  Bond  where  the  Penalty  is  to  be  recovered  upon  any 
Breach  of  the  Condition.      1  Lev.  94.  French  verfus  Pence. 

8.  Affumpfit,  &c.  for  that  the  Defendant  being  bound  in  a  Bond,  conditioned  for  Payment  of 
Money,  Part  whereof  was  not  paid,  he  promifed,  that  if  he  did  not  make  it  appear  before  T.  S. 
that  it  was  paid,  he  would  pay  it;  which  he  had  not  done:  The  Defendant  pleaded,  that  he 
did  make  it  appesr  before  T.  S.  that  it  was  paid  ;  and  upon  Demurrer  to  this  Plea  the  Plaintiff 
had  Judgment,  becaufe  he  did  not  fhew  bow  he  made  it  appear;  and  in  Error  in  B.  R.  this  Judg- 
ment was  affirmed.     2  Lev.  125.  IVdfon  verfus  Done. 

9.  Error  of  a  Judgment  in  Debt  on  Bond,  conditioned  to  pay  all  the  clear  Profits  of  a  Coal- 
mine ;  the  Defendant  pleaded  Performance  according  to  the  Condition  ;  the  Plaintiff  replied,  that 
the  Profits  amounted  to  20  /.  which  the  Defendant  had  not  paid  :  The  Defendant  rejoins  there 
were  no  clear  Profits,  upon  which  they  were  at  IlTue,  and  a  Verdift  for  the  Plaintiff,  and  in 
which  the  Jury  found  there  were  clear  Profits  in  Manner  and  Form,  as  the  Plaintiff  had  replied, 
&c.  and  now  the  Error  affigned  was  in  the  Replication  where  the  Profits  were  mentioned,  (viz..) 
20 1,  but  did  not  fay  clear  Profits ;  'tis  true  the  Jury  found  that  there  were  clear  Profits  in  Manner 
and  Form  as  the  Plaintiff  had  replied,  when  nothing  of  clear  Profits  is  mentioned  in  the  Replica- 
tion, for  which  Reafon  the  Judgment  was  reverfed.     2  Lev.  135.  Howard  verfus  H'lckliffe. 

10.  Quantum  meruit  and  Indebitatus  Affumpfit  for  Goods  fold  and  delivered  to  the  Defendant, 
who  pleaded  Infancy  in  Bar  to  the  Action  ;  the  Plaintiff"  replied,  that  Parcel  of  the  Goods  fold 
were  for  neceffary  Clothes  of  the  Infant,  and  the  Refidue  was  for  Meat  and  Drink,  &c.  the  De- 
fendant rejoined,  that  Parcel,  &c.  was  not  for  Clothes,  and  Parcel  was  not  for  Meat  and  Drink, 
&  de  hoc  ponit  fe  Juper  Patriam,  &c.  and  upon  a  Demurrer  to  the  Rejoinder,  after  fome  Ex- 
ceptions to  it,  which  were  not  allowed,  the  Defendant  objected  againft  the  Replication,  becauf» 
the  Defendant  had  not  diftinguifhed  which  Goods  were  for  Apparel  and  which  for  Food,  and  fo  it 
wis  incertain ;  and  this  was  held  a  good  Exception.  1  Lutw.  Rep.  239.  Swinburne  verfus  Ogle. 
lflues  joined.   (A)  35.S.C. 

1 1.  Indebitatus  Affumpfit ;  the  Defendant  pleads  in  Abatement,  that  the  Promife  was  for  Carry- 
ing the  Goods  of  the  Defendant  to  fuch  a  Place,  and  if  there  was  any  fuch  Contract  it  was 
made  with  the  Plaintiff  and  T.  P.  and  upon  a  Demurrer  to  this  Plea  it  was  held  ill,  becaufe  it 
looks  more  like  an  Affidavit  to  change  the  Venue  than  a  Plea ;  befides,  he  ought  to  have  averred, 
that  T.  P.  was  living.      1  Vent.  183.  Butcher  verfus  Cowper. 

12.  Covenant,  cv<\  wherein  the  Plaintiff"  declared  upon  a  Demife  of  a  PafTage  over  a  River, 
with  Liberty  to  take  Toll,  rendring  45  /.  per  Annum,  and  that  tho'  the  Defendant  had  enjoyed  the 
[aid  Puff  age,  &c.  yet  he  had  not  paid  the  Rent;  the  Defendant  pleaded,  that  the  River,  &c. 
was  free  and  common,  &c.  to  pafs  with  Boats ;  and  that  the  Plaintiff",  both  at  the  Time  of  Ma- 
king the  Leafe,  or  at  any  other  Time,  had  nothing  of  PafTage  or  Toll  on  the  laid  River  to  grant 
to  the  Defendant,  &c.  and  upon  Demurrer,  three  Judges  againft  Ventris  held  it  to  be  double; 
but  he  was  of  Opinion,  that  the  Alledging  that  the  Plaintiff  had  nothing  of  PafTage  or  Toll  on  the 
River,  was  only  the  Confequence,  that  it  was  a  free  and  common  River ;  for  if  the  River  wa9 
free,  then  the  Plaintiff"  could  not  be  entitled  to  Toll;  like  Calfe  and  Nevifs  Cafe,  which  was  a 
Scire  facias  againft  the  Bail ;  the  Defendant  pleaded,  that  the  Principal  rendered  bimfelf  to  Prifon 
before  the  Scire  facias  brought,  and  died  in  Prifon  ;  now  either  of  thefe  Matters  had  been  a  good 
Plea  to  the  Scire faciat;  but  yet  both  together  were  held  not  to  be  double;  however,  the  whole' 
Court  refolved  this  Plea  was  ill,  becaufe  the  Plaintiff'  having  alledged,  that  the  Defendant  enjoyed 
the  Paffage  ;  and  it  not  appearing  to  the  contrary,  the  Rent  muft  bs  paid  fo  long  as  he  enjoyed; 
therefore  he  fhould  have  traverfed  the  Enjoyment.     2  Venr.6j.  Bainton  verfus  BoHet. 

13.  In  Debt  for  Rent,  the  Plaintiff"  declared  upon  two  Demifes  of  a  MefJuage  and  Lands,  &c< 
The  Defendant  pleaded  in  Bar,  that  tempore  dimiffionis,  the  Plaintiff  nil  habuit  in.  tenementis; 
the  Plaintiff  replied,  that  before  the  feveral  Demifes,  &c.  the  Lord  {Vottontezkd  the  Premises  to 
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the  Plaintiff"  for  forty  Years,  hakn  jus  &  titulum  &  plenam  potefiatem  to  demife  the  fame  for 
forty-one  Years,  by  Virtue  whereof  the  Plaintiff  entered  ;  and  upon  Demurrer  ro  this  Replica- 
tion it  was  objected  to  be  ill,  becaufe  the  Plaintiff  did  not  fet  forth  what  Eftate  the  Lofd  Wotton 
had  when  he  made  this  Leafe  ;  for  'tis  not  fufficient  to  alledge,  that  he  had  plenum  pottjlatem  to 
demife  ■  he  fhould  have  fhewed,  that  he  was  feifed  in  Fee,  or  of  fome  other  Eftate,  by  Virtue 
whereof  he  had  Power  to  make  a  Leafe;  and  fo  is  Glaffes's  Cafe,  which  fee  in  Replication.  (B_) 
j,  and  to  this  Opinion  the  Court  inclined  :  Then  the  Plaintiff  excepted  to  the  Plea  in  Bar,  for 
that  there  were  two  Demifes  alledged  in  the  Declaration,  and  the  Defendant  pleaded  tempore  di- 
miffiori  nil  habuit,  which  might  be  very  true  in  Refpect  to  one  Demife  but  not  to  the  other;  there- 
fore it  fhould  be  temporibus  dimiffiou  and  not  tempore,  for  that  relates  to  one  Demife  and  no  more  ; 
but  adjudged,  that  tho'  the  Word  "Tempore  might  ferve,  yet  the  Defendant  ought  to  have  pleaded 
diftinctly,  (viz,.)  that  the  Plaintiff  Nil  habutt  at  the  'lime  of  the  fir  ft  Demife,  and  fo  at  the  Time 
of  the  fecond  Demife ;  for  as  'tis  pleaded,  'tis  very  incertain,  whether  the  Plaintiff  had  a  Title  or 
not  when  each  of  thefe  Leafes  were  made.     2  Vent.  253,  270.  Harris  verfus  Parker. 

14.  In  Replevin,  &c.  the  Defendant  avowed,  for  that  the  Place  where,  &c.  was  Parcel  of  the 
Manor  of  F.  &c.  and  that  the  Mayor,  Bailiffs  and  Commonalty  of  Coventry,  and  one  Mi  lion  and 
others  were  feifed  in  Fee  thereof;  and  being  fo  feifed  by  a  Leafe  made  between  them  of  one  Part* 
and  one  B.ijjnet  of  the  other  Part,  tejlamm  exifiit,  that  the  faid  Corporation  and  the  natural  Per- 
fbris  had  demifed  the  faid  Manor  to  the  faid  B.ijjnet,  &c.  it  was  adjudged,  that  this  Plea  was  ill, 
becaufe  the  Avowant  had  not  laid  the  Leafe  in  Baffnet  by  an  exprefs  Averment  in  Fait,  that  ic 
was  made  to  him,  but  only  by  a  teflatum  exijlit,  which  is  not  good  Pleading,  becaufe  not  pofi- 
tive      2  Sdiind.  319.  In  Bennet  and  Holbech's  Cafe. 

15.  In  Affumpfit,  the  Defendant  cognovit  aclionem,  but  in  Bar  to  Execution  of  his  Perfon,  Ap- 
parel,  Bedding,  Tools,  &c.  he  pleaded  the  Statute   2  &  3  Anna,  cap.16.  for  Difcharge  of  poor 

■  ners,  fettirg  forth,  that  he  was  actually  a  Prifoner  in  the  Marflalj^y  fuch  a  Day  and  Year,  and 
was  debito  m<  J  difcharged  by  the  Juftices  at  fuch  a  Seflions  juxta  formam  Statuti ;  and  upon  De- 
murrer to  this  Plea  it  was  infifted,  that  the  Declaration  was  ill,  for  that  it  did  not  appear  that  he 
petitioned  the  Juftice;  ;  befides,  the  Defendant  did  not  fhew  all  his  Qualifications  to   bring  him 

in  the  Act;  adjudged,  that  the  Defendant  ought  in  his  Plea  to  fet  forth  ail  the  Circumltances 
or  his  Cafe  in  a  certain  Manner,  to  bring  him  within  the  Act,  and  that  he  ought  not  to  put  it 
upon  the  Plaintiff",  who  is  a  Sti  mger.     2  Salk.  521.  'Turner  verfus  Beale. 

16.  In  Covenant,  the  Plaintiff  de  tared,  that  he  was  Jeifed  in  Fee,  and  that  by  Indenture  made 
between  him  and  hii  Wife  of  the  one  Part,  and  the  Defendant  of  the  other,  teflatum  exifiit,  that 
they  demifed,  &c.  it  was  objected,  that  this  Declaration  was  inceitain,  for  it  fets  forth,  that  the 
Husband  was  feifed  in  Fee  ;  if  fo,  the  Husband  and  Wife  could  not  demife,  becaufe  he  was  fole 
feifed ;  but  adjudged,  that  the  Teflatum  exijlit  is  not  an  Averment  of  the  Demife,  'tis  only  a  Re- 
hearfal,  and  no  moie.     2  Salk.  515.  Wood-ward  verfus  Cliff e. 

(G) 

f&t  goofc  %%m  tije  deflate  anoCttlcate  not  fet  fojtlj,  an&goofc  tottljout  it 

See  Property.  (C)  per  totum. 

1.  T"T"7Here  the  Plaintiff"  declared,  rhat  poffeffionatus  fuit,  the  Declaration  was  held  good;  but 
V  V     'tis  not  fo  in  a  Plea,  becaufe  no  Iffue  can  be  taken  upon  it.     1  Roll.  Rep.  394. 

2.  Cafe,  &c.  wherein  the  Plaintiff  declared,  that  in  Confideration  he  would  licenfe  the  Defen- 
dant to  departure  ten  Sheep  in  a  Field  called  "Tredovm,  from  September  to  April,  that  he  would 
pay  for  the  faid  Pafture  as  much  as  it  was  worth  ;  and  fets  forth,  that  he  did  licenfe  the  Defen- 
dant to  depafiure  his  Sheep,  and  that  it  was  worth  fo  much ;  it  was  objected  againft  this  Declara- 
tion, that  the  Plaintiff"  did  not  fhew  what  Eftate  he  had  in  this  Plea,  that  it  might  appear  he  had 
Power  to  licenfe  the  Defendant,  &c.  Sed  per  Curiam,  if  this  Objection  had  been  after  a  Ver- 
dict, as  it  was  now  upon  a  Demurrer,  it  would  not  have  been  allowed,  becaufe  the  Plaintiff" 
mull;  have  proved,  that  he  had  Authority  to  licenfe  the  Defendant :  Judgment  for  the  Plaintiff. 
2  Roll.  Rep.  435.  King  verfus  Stephens. 

3.  In  Trefpafs,  the  Defendant  pleaded  in  Bar,  that  poffeffionatus  fuit  of  a  Piece  of  Ground, 
called  the  Market  Baulk  at  Melton,  and  fo  juftifled  the  Taking,  &c.  Damage-feafant;  and  upon 
Demurrer  it  was  held,  that  poffeffionatus  fuit  was  ill,  without  fhewing  the  Commencement  of  his 
Eftate.  2  Lutw.  1489.  Pell  verfus  Gar  lick.  Trefpafs.  (K)  14.  'tis  true,  where  a  Title  may  come 
in  Queftion,  fuch  a  Plea  is  not  good;  but  the  Matter  of  this  Plea  is  collateral  to  the  Title;  and  it 
hath  been  feveral  Times  adjudged,  that  in  Trefpafs  the  Defendant  may  juftify  upon  his  Poffejfion, 
becaufe  that  is  a  good  Title  againft  all  Wrong-dotrs;  but  it  may  be  otherwise  in  Replevin.  Cro. 
Car.  138.    2  Mod.  70.   3  Mod.  132.    4  Mod.  419.  S.  P. 

Antea  4.  In  Replevin,  the  Defendant  avowed,  for  that  B.  B.  was  feifed  in  jure  Co'lcgii,  &c.  but  did 

(E)jj.S.C.  not  fay  in  Dominico  fuo  ut  de  feodo  ;    and   upon  a  Demurrer,    for  that  Reafon  it  was  adjudged, 
that  the  Defendant  fhould  have  pleadeJ,  that  they  were  feifed  in  Fee  ;  for  tho'  a  Dean  and  Chap- 
ter, in  Point  of  Creation,  have  a  Fee,  yet  in  Pleading  it  muft  be  fhewed  fpecially  what  Eftate  they 
have,  becaufe  they  may  have  an  Eftate  for  the  Life  of  another;    and  this  being  in  an  Avowry, 
4  fliall 


Pleas. 

fea'.l  be  taken    fti icily.     Poph.i6<$.    Mojfe  verftis  Newman.    Latch  121.  S.  C    reported  between 
Wood  and  Newman.  March  1.  S.  P. 

5.  Covenant  on  a  Deed  not  indented,  in  which  the  Plaintiff  declared  on  a  Leafe  of  Lands  made 
to  the  Defendant,  icndring  Rent,  and  a  Covenant  to  pay  it,  and  affigns  the  Breach  in  Non-piy- 
nient,  &c.  The  Defendant,  by  Protection  that  he  d:d  not  enter'  and  enjoy  the  Lands,  &c'. 
pleads,  that  -the  Plaintiff  Nil  hubuit  in  Tenements  tempore  dimiflionis ;  the  Plaintiff"  replied,'  that 
H.t'juit  bonumtituium  tthde  potuit  drmittere  ;  and  upon  a  Demuirer  to  this  Repletion,  it  was 
adjudged  ill,  b;caufe  he  did  not  fet  forth  what  Title  he  had.  3  Lev.  105.  Aylct  verfus  Willi 
Sei  Glajfe  verfus  Gill.  S.  P. 

6.  D^bt  upon  Bond,  conditioned  for  Performance  of  Articles,  in  which  the  Defendant  granted 
and  agreed  with  the  Plaintiff,  his  Heirs  and  Affigns,  that  he  fliould  always  have  a  V/cy,  &c.  thro' 
the  Defendant's  Clofe,  &c.  in  Confederation  whereof  the  Plaintiff  granted  and  agreed  to  pay  the 
Defendant  6  d.  per  Annum,  and  the  Defendant1  covenanted,  that  JoJrn  Seller,  his  Son,  fliould  con- 
firm it  when  of  Age  ;  the  Defendant  pleaded,  that  his  Son  John  was  not  of  Age,  and  that  he  had 
performed  ail  the  Rcfidue  ;  the  Plaintiff 'replied,  that  John  the  Son,  ilnce  the  Articles,  (being  Te- 
nant to  his  Father  of  this  Clofe)  had  flopped  the  Way  ;  and  upon.Demurrer  it  was  held,  that  this 
was  a  good  Grant  of  the  Way,  and  not  a  Covenant  only  to  enjoy  it;  but  that  the  Replication 
was  ill,  becaufe  the  Plaintiff' did  not  fet  forth,  that  the  Son  had  a  Title  to  flop  it,  for  if  he  had  not, 
then  'tis  only  a  Trefpafs,  for  which  the  Plaintiff  might  have  his  Remedy  by  an  Aclion  of  Tref- 
pafs,  and  not  by  an  Adion  of  Debt  againft  the  Covenantor.     3  Lev.  305.  Holmes  verfus  Seller. 

7.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that  he  was  foffejj'ed  of  a  Tenement,  and  of  a 
Clofe  of  Paflure  in  Shepton  Mallet,  and  that  he  had  Right  of  Common  in  Mendip  Forreft,  &  de 
jure  debuijfet  habere  communiam  tanauam  ad  tenemsntum  prx£  Jpetlun  :  Upon  a  Demurrer  to 
this  Declaration  it  was  objt&ed,  that  in  this  Cafe  the  Right  and  Title  was  in  Qoeflion,  and  that 
the  Action  was  not  founded  on  the  PoffeiTtcn,  becaufe  de  jure  debuijfet  habere  communiam,  imports 
a.Right:  Sed  per  Holt  Ch.  Juft.  this  Declaration  is  good,  and  that  the  Plaintiff  need  not  fet  forth 
any  Title  by  Grant  or  Prefcription,  becaufe  'tis  an  Action  founded  upon  the  Right  of  PolfefTion 
againft  a  Wrong-doer,  to  which  a  Title,  if  it  had  been  fet  forth,  would  have  been  orly  an  In- 
ducement ;  it  ftands  indifTeient  to  the  Defendant,  whether  the  Plaintiff"  is  Owner  of  the  Soil,  or 
not,  his  Bufinefs  is  to  anfwer  the  Wrong  done,  and  for  which  he  is  charged  ;  ';i:  true,  if  it  had 
been  in  Trefpafs  for  diftiaining  Cattle,  and  the  Defendant  had  pleaded  that  he  was  C  f  the 
Soil,  and  fo  juftified,  &c.  The  Plaintiff  in  his  Replication  mull  have  ftiewed  a  Titl  rin- 
cipal  Cafe  the  Judgment  was  affirmed.     4  Mod.  41  8.  Bin  verfus  Strode, 

8.  In  Replevin,  the  Defendant  avowed,  for  that  7.  P.  was  pofTeffed  of  a  MeiTtiage, 
forth  the  Commencement  of  his  Leafe,  and  that  he  demifed  to  the  Plaintiff,  rendiing  Rent, 
and  for  Rent  arrear  he  avowed;  the  Plaintiff  demurred  to  this  Plea,  becaufe  the  Avowant  did  not 
fliew  who  granted  the  Leafe  to  T.  P.  and  for  this  Reafon  it  was  held  ill ;  'tis  true,  in  Debt  for 
Rent  'tis  fufficient  for  the  Defendant  to  plead  non  dimijit  or  nil  debet ;  but  an  Avowry  d.ffers  from 
a  Declaration  in  feveral  Things,  for  there  can  be  no  general  IfTue  taken  in  an  Avowry,  but  fume 
Special  Matter  mull  be  traverfed;  and  therefore,  becaufe  it  doth  not  appear  out  of  what  Eflate 
this  Term  was  derived,  Judgment  was  given  for  the  Plaintiff;  now,  the  Reafon  why  the  Com- 
mencement of  particular  Eftates  mull  be  {hewed  in  Pleading  is,  becaufe  they  are  created  by  the 
Agreement  of  the  Parties  out  of  the  original  Eftate;  and  the  Court  mull  judge,  whether  the  pri- 
mitive Eflate  and  the  Agreement  are  fufficient  to  produce  the  particular  Eftate.  2  Sulk.  562. 
Scilly  verfus  Dally,     bee  Cro.  Car.  571. 

(H) 

Zimt  of  #IcaMn&  ants  of  full  defence. 

1.  "T"T"7Here  the  Defendant  appears  upon  a  Recognifance  on  the  fTrft  Day  of  the  Term,  and  an 
V V  Information  is  exhibited  againft  him  for  a  Crime,  if  'ris  in  Middlefx,  he  fliall  have 
the  whole  Term  to  plead;  if  in  another  County,  then  he  fliall  not  be  compelled  to  plead  till  the 
next  Term  ;  fo  where  he  comes  in  by  Cepi  Corpus,  or  upon  an  Outlary,  he  fliall  plead  prefently, 
becaufe  he  hath  been  guilty  of  a  Contempt.     2  S.ilk.  J14. 

2.  Upon  an  Habeas  Corpus  returnable  in  Michaelmas-Term,  if  the  Declaration  is  delivered  be- 
fore Craftittum  Animarum,  the  Defendant  mull  plead  to  ilTue  and  try  the  Caufe;  but  on  a  Cepi 
Corpus  he  is  only  to  plead  to  enter;  fo  in  Eafter-Tom,  if  the  Declaration  be  delivered  before  m<n- 
fern  PafhiC.     2  Salk.  515.  Hall  verfus  Engleftone. 

3.  Where  a  Declaration  is  delivered  againft  one  in  Cuftcdy,  he  fliall  have  the  whole  Term  to 
plead  in  Abatement.     2.W&.  515. 

4.  Before  a  Joinder  in  Demurrer,  the  Defendant  may  waive  his  fpecial  Plea  and  plead  the  gene- 
ral IlTue ;  but  where  there  is  a  Rule  to  plead,  fo  as  to  ftand  by  it,  and  the  Defendant  pleads  a 
fpecial  Plea,  and  the  Plaintiff  demurs,  he  fliall  not  then  waive  that  fpecial  Plea  and  plead  to  ilTue. 
2  Salk.  515. 

5.  The  Defendant  pleaded  a  falfe  Plea  in  Abatement,  viz.  that  the  Plaintiff  was  dead;  it  was 
moved,  that  the  Attorney  might  fvvear  it,  but  not  granted,  for  the  Court  cannot  compel  him  in 

any 


un 
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any  Cafe  fo  to  do,  but  where  'tis  a  foreign  Plea ;  but  they  ordered  him  to  plead  fo  as  he  would 
Hand  by  it;  and  if  he  did  that,  they  would  enquire  into  the  Truth  of  this  Plea  ;  and  if  they  found 
it  a  Trick  'and  Deceit,  they  would  fine  him,  for  'tis  againft  his  Oath  to  plead  a  falfe  Plea :  Note, 
They  never   order  a  Defendant  to  plead  peremptorily  till  all   the  Rules  are  out.     2  Salk.  515. 

Peirce  verfus  Blake. 

6.  Where  Judgment  in  Ejectment  is  figned  in  a  Country  Caufe  for  Want  of  a  Plea,  but  no  Pof- 
feffion  delivered,  a  Judge  in  his  Chamber,  before  the  Affiles,  may  compel  the  Plaintiff  to  accept  a 

Plea.     2  Salk.  516. 

7.  Ruled,  that  where  a  Bill  is  filed  againft  an  Officer  of  the  Court,  tis  fufficient  if  there  are 
but  four  Days  within  Term  (reckoning  Sundays  and  Holydays)  for  him  to  plead,  2  Saik.  517. 
Pafmore  verfus  Serjeant  Goodwin. 

8.  Ruled,  that  where  the  Plaintiff  amends  and  gives  an  Imparlance,  theie  fhall  be  new  Rules 
given  to  plead,  but  if  there  is  no  Imparlance  then  no  new  Rules.     2  Salk.  517. 

9.  In  an  Action  of  Trefpafs,  the  Plaintiff  figned  Judgment  for  Want  of  a  Plea  ;  the  Defendant, 
before  the  Affiles,  offered  a  fair  Plea,  which  the  Plaintiff  refufed,  but  proceeded  to  a  Writ  of  En- 
quiry ;  and  upon  a  Motion  to  fet  afide  the  Judgment  j  and  that  the  Plaintiff  fhould  be  obliged  to 
accept  a  Plea  and  go  to  Trial,  it  was  granted  ;  for  where  a  fpecial  Plea  contains  Matter  of  Title, 
and  is  fair,  and  the  Special  Matter  not  queftionable,  the  Court  will  interpofe.  2  Salk.  518.  Wood 
verfus  Cleveland. 

10.  Ruled,  that  there  is  no  Difference  between  a  voluntary  Appearance  and  an  Appearance  up- 
on a  Cepi  Corpus  ;  fo  if  the  Plaintiff  is  contented  with  a  voluntary  Appearance  in  Eafe  of  the  De- 
fendant, by  not  arretting  him,  there  is  no  Reafon  why  he  fhould  be  in  a  worfe  Condition  than  if 
he  had  arretted  him  ;  fo  that  if  a  Writ  is  taken  out,  and  the  Defendant  appears  voluntarily,  he 
fhall  plead  according  to  the  Return  of  the  Writ;  and  if  the  Writ  is  before  men/em  Pafcha,  he  fhall 
plead  to  enter;  but  "if  after  menfem  Pafcha,  he  fhall  have  an  Imparlance  till  next  Term.  iSalk.$i8. 

n.  In  Ejectment,  the  Defendant  venit  &  dicit,  that  the  Land  is  antient  Demefne;  and  upon 
a  fpecial  Demurrer  to  this  Plea,  becaufe  there  was  no  full  Defence,  it  was  ruled,  that  the  Plaintiff 
might  have  refufed  to  accept  it;  but  if  he  receives  it,  he  admits  a  Defence.  1  Salk.  217.  Ferrer 
verfus  Miller.    See  Outlary. 

(I) 

dl^eve  a  $lca  i&  Double,  to?)m  not.    See  Douhk  'Pka  per  totum. 

i.~T~*Ormedon  in  the  Defender,  wherein  the  Demandant  declared  of  a  Gift  in  Tail  made  to  his 
Jl  Father,  &c.  The  Tenant  pleaded,  that  the  elder  Brother  of  the  Demandant  had  Iff  tie  a 
Daughter,  who  levied  a  Fine  to  him  with  Proclamations,  under  which  he  claimed ;  and  upon  De- 
murrer it  was  objected,  that  this  Plea  was  double,  confifting  of  two  Parts,  the  one,  that  the  elder 
Brother  had  Iffue  a  Daughter  ;  the  other,  that  fhe  levied  a  Fine ;  but  adjudged  good,  and  not 
double,  becaufe  he  cannot  come  to  the  one  without  fhewing  the  other.     Goldf.SS.  White's  Cafe. 

2.  In  Detinue,  &c.  the  Defendant  pleaded,  that  after  the  Goods  were  delivered  to  him  by  the 
Plaintiff,  fhe  married  the  Lord  Audh-y;  and  that,  during  the  Coverture,  the  Husband  releajed  to 
him  (the  Defendant)  all  Actions,  &c.  upon  Demurrer  to  this  Plea  it  was  objected,  that  it  was 
double,  having  pleaded  two  Things,  (viz,)  the  Property  of  the  Husband  by  the  Intermarriaget 
and  his  Releafe,  when  each  of  them  are  a  good  Bar  to  the  Action  ;  but  adjudged,  that  the  Defen- 
dant could  never  plead  the  Releafe  if  he  had  not  pleaded  the  Marriage,  for  it  was  that  which  gave 
the  Husband  the  Property.     Moor  25.  Lady  Audley's  Cafe. 

3.  In  Replevin,  the  Defendant  avowed  for  Rent  arrear,  fetting  forth,  that  a  Fine  was  levied 
inter  alia  of  the  Rent,  to  the  Ufe  of  T.  S.  and  alfo  a  Recovery,  &c.  the  Plaintiff  replied,  in  Bar 
to  the  Avowry,  Nient  comprise  m  the  Fine  or  Recovery ;  and  upon  Demurrer  to  this  Replication  it 
was  infilled,  that  it  was  double,  for  it  may  be  found  that  the  Rent  was  comprifed  in  the  Fine  and 
not  in  the  Recovery  ;  and  fo  it  was  ruled.     1   Roll.  Rep.  72.  Parris  verfus  Teuton. 

4.  Adjudged,  that  where  the  Defendant  pleads  a  Double  Plea,  and  the  Plaintiff  demurs  general- 
ly, if  the  Plea  is  fufficient  in  Matter,  the  Defendant  fhall  have  Judgment,  becaufe  the  Duplicity  is 
helped  by  the  Statute  27  H.  8.  but  if  he  demur  fpecially  propter  duplicitatem,  'tis  otherwife. 
2  Roll.  Rep.  306.  fohnfon  verfus  Norris. 

5.  The  Condition  of  a  Bond  to  deliver  200  Weight  of  Hops  on  a  certain  Day  and  Place,  in 
Confideration  of  10  /.  already  paid,  and  10/.  more  at  the  Delivery,  and  the  Plaintiff  was  to  chufe 
them  out  of  twenty- four  Bags,  of  the  Obligor's  own  Growing:  Provifo,  if  the  Obligee  fhould 
diflike  his  Bargain,  then  he  fhould  lofe  the  10/.  already  paid;  in  an  Action  of  Debt  on  this  Bond, 
the  Defendant  pleaded,  that  he  was  ready  to  deliver  the  Hops,  and  that  the  Plaintiff  had  not  chofe 
thtin;  and  upon  Demurrer  it  was  objected,  that  this  Plea  was  double;  but  adjudged  it  was  not, 
for  the  Pleading,  that  he  was  ready  to  deliver  the  Hops,  was  but  an  Inducement  to  the  fubfequent 
Matter,  which  was  the  Chufing  them  by  the  Plaintiff,  and  upon  that  he  chiefly  relied,  neither  ought 
he  to  aver,  that  he  had  twenty-four  Bags  of  his  own  Growing;  for  being  bound  to  deliver  them, 
he  is  eftopped  to  fay,  that  he  had  not  fo  many  Hops ;  befides,  the  Plaintiff  ought  to  do  the  firft 
Act,  which  is  to  require  the  Defendant  to  (hew  him  twenty-four  Bags  of  Hops,  that  he  make  his 
Choice.     March  74.  Brook  verfus  Booth. 

3  6.  Trefpafs 
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6.  Trefpafs  for  an  Affault,  Battery  and  Wounding;  the  Defendant  traverfed  the  Wounding, 
upon  which  they  were  at  lflue  ;  and  as  to  the  Beating  he  p'eaded,  that  the  Plaintiff  was  his  Servant, 
and  that  for  neglecting  his  Service  molliter  mams  impofuit ;  and  farther  he  pleaded,  that  on  iuch 
Day  and  Place  the  Plaintiff  releafed  to  him  (the  Defendant)  all  Actions,  &c.  and  upon  a  Demur- 
rer to  this  Plea  it  was  infifted,  that  it  was  double  ,•  for  admitting,  that  neither  of  them  was  in 
Bar  to  the  Action,  yet,  becaufe  diftijicT:  Iffues  maybe  taken  upon  them,  'tis  double;  that  Pleas 
may  be  double,  not  only  where:  each  is  a  Bar  in  its  felf,  but  where  feveral  Matters  are  pleaded, 
one  in  Bar,  and  the  other  in  Abatement ;  or  where  none  of  thefe  Matters,  or  all  put  together, 
are  in  Bar,  or  where  one  of  them  is  in  Bar,  and  the  other  is  not;  for  whic'  Reafon  the  Plain- 
tiff had  Judgment ;  befides,  that  Part  of  this  Plea  wherein  the  Defendant  fet  forth,  that  the  Plain- 
tiff was  his  Servant,  is  ill,  becaufe  he  doth  not  fet  forth  in  what  Place,  for  how  long  Time,  or 
in  what  Employment  he  was  retained,  all  which  is  iffuable,  it  being  the  very  Subitance  of  the 
Bar  ;  now  to  fay,  that  he  was  his  Servant  generally,  gives  him  no  Authority  to  beat  him ;  for 
a  Steward  or  Butler,  or  even  a  Chaplain,  are  Servants,  and  if  they  are  negligent  the  Law  hath 
provided  a  Remedy  to  turn  them  out  of  their  Service,  but  not  to  beat  them  ;  the  Time  of 
Service  is  likewife  very  material,  becaufe  he  may  be  a  Servant  at  Will ;  and  if  fo,  then  a  Neglect 
of  that  Service  is  a  Determination  of  his  Will  ;  'tis  true,  in  an  Action  per  quod  fervitium  ami- 
Jit,  neither  the  Time  or  the  Retainer  are  fet  forth;  but  the  Reafon  is,  becaufe  thofe  are  only 
Inducements  to  the  Action,  but  in  the  principal  Cafe  the  Retainer  is  the  very  Foundation  of  the 
Bar.    Sid.  175.  Bleek  verfus  Groove. 

7.  Debt  upon  Bond  ;  the  Defendant  craved  Oyer  of  the  Condition,  which  was  to  pay  40  /.  by 
quarterly  Payments  every  Year,  fo  long  as  the  Defendant  Jhould  continue  Regifter  to  the  Archdeacon 
of  Colchefter  ;  then  he  pleads,  that  the  Regifter's  Office  was  granted  to  A.  B.  and  C  for  their 
Lives,  and  that  he  enjoyed  the  faid  Office  fo  long  as  they  lived,  and  no  longer,  and  that  fo  long 
be  faid  the  faid  40  /.  yearly  by  quarterly  Payments  •  the  Plaintiff  replied,  that  the  Defendant  did 
enjoy  the  faid  Office  longer,  and  that  he  had  not  paid  the  Money,  &c.  and  upon  a  Demurrer  to 
this  Replication,  it  was  objected,  that  it  was  double ;  but  adjudged.,  that  it  was  not ;  for  the  De- 
fendant cannot  take  IfTue  upon  the  Payment  of  the  Money,  becaufe  that  had  been  a  Departure 
from  his  Plea.     1  Mod.  227.  Gaile  verfus  Betts 

8.  Debt  upon  Bond  conditioned  to  pay  all  Cofts  of  Suit,  which  the  Plaintiffs  Attorney  fhould 
charge  and  to  difcharge  the  Plaintiff  thereof  ;  the  Defendant  pleaded,  that  he  had  paid  it  j  the 
Plaintiff  replied,  that  the  Attorney  charged  him  fo  much,  &c.  which  the  Defendant  had  not 
paid,  nor  difcharged  him  (the  Plaintiff)  thereof;  it  was  objected,  that  the  Replication  was 
double,  (viz,.)  that  the  Defendant  had  not  paid  the  Charges,  nor  difcharged  the  Plaintiff  there- 
of; but  adjudged,  that  the  Payment  of  the  Money  had  been  a  certain  Difcharge  of  the  Plaintiff, 
which  not  being  paid,  the  Plaintiff  was  not  difcharged  ;  but  if  it  had  been  double  the  Defendant 
could  not  take  Advantage  of  it  without  demurring,  but  inflead  of  that  he  rejoined,  &c.  1  Latw. 
419.  Parkes  verfus  Middleton. 

9.  In  Trefpafs  for  Taking  quatuor  Pullos,  and  for  Breaking  his  Clofe,  called  the  Lay  of  Ground 
at  Moulton  ;  the  Defendant  pleaded,  he  was  pofTefTed  of  a  Piece  of  Ground,  called  the  Market- 
Baulk- in  Moulton,  and  fo  juftified  the  Taking  Damage-feafant  ;  and  as  to  the  Reft  he  pleads,  that 
there  are  feveral  Clofes  in  Moulton  called  Lay  of  Ground,  but  none  without  fome  other  Addi- 
tion, and  that  the  locus  in  quo,  &c.  is  called  Garlicks  Lay  of  Ground,  and  fo  juftifies,  for  that  it 
was  his  Freehold  ;  and  upon  Demurrer,  it  was  objected,  that  this  Plea  was  double  as  to  the  Tref- 
pafs in  the  Lay  of  Ground  ;  firft,  by  alledging,  that  there  is  a  Clofe  of  that  Name;  and  then  ju- 
ftifying  in  a  Clofe  called  GarlicUs  Lay  of  Ground  ;  but  adjudged,  that  the  former  Part  of  the  Plea 
was  only  introductory  to  the  Subftance  of  the  Plea,  and  to  reduce  the  Place  to  a  more  particular 
Certainty.     2  Lutw.  1485.  Pell  verfus  Garlick.     See  Trefpafs.  (K)  57.  S.  C. 

(K) 

jflDf  another  Action  ocpento'ttg  foj  a  (otmct  mzcouvy  fo»  the  fame  Caufc, 

ITOt    QOOD,    aitD  econtra.    See  Bonds.  fN)    14.     'Privilege.  (13)  21.     Trover. 
(F)8. 

1.  T  Eafe  for  Years,  and  afterwards  the  Le (Tor  made  another  Leafe  of  the  fame  Lands  to  the 
l_>  Plaintiff  for  his  Life,  who  being  turned  out  of  the  Poffeffion  by  the  LefTee  for  Years, 
brought  an  Action  of  Covenant  againft  the  Leffor  upon  the  Words  Dedi  &  concejft,  which  were 
only  a  Warranty  in  Law  ;  the  Defendant  pleaded,  that  before  this  Action  brought  the  Plaintiff 
tnd  brought  a  Warrantia  Chartx  againft  him  in  the  Court  of  C.  B.  which  Action  was  (till  de- 
p  -riding  ;  and  upon  Demurrer  to  this  Plea  in  Bar,  the  Plaintiff  had  Judgment,  becaufe  thefe  Ac- 
ti  s  are  of  feveral  Natures;  for  the  Warrantia  Charta  is  a  Real  Action,  and  fhall  bind  the 
La  is,  and  the  Action  of  Covenant  is  Perfonal,  in  which  Damages  only  are  to  be  recovered.  Teh. 
130.  Pincomb  verfus  Rudge. 

2.  In 
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2.  In  a  Qjiare  Impedit,  the  Bifhop  and  Incumbent  plead,  that  there  is  another  Writ  depend- 
ing againft  the  fame  Bifhop,  for  the  fame  Caufe,  and  that  the  Difturbance  in  the  Declaration,  for 
which  the  Plaintiff  now  complained,  and  the  Difturbance  in  the  other  Declaration,  are  one  and 
the  fame  ;  the  Plaintiff  replied,  that  the  firft  Writ  was  brought  for  another  Difturbance,  and  tra- 
verfed,  that  it  was  one  and  the  fame  ;  and  upon  a  Demurrer  to  this  Replication,  it  was  held  ill,  for 
tho'  the  Prefentation  and  Difturbance  are  both  in  Qtieftion  ;  yet  the  Prefentation  is  the  Chief 
Thing,  the  Difturbance  is  only  Acceffary.  Trin.  14  Jac.  Earl  of  Bedford  verfus  Bijkop  vf  Ex- 
cefier.     1   Brown/.  162. 

3.  Debt  upon  a  Band,  in  which  the  Defendant  and  another  were  feverally  and  jointly  bound; 
the  Defendant  pleaded,  that  the  fame  Plaintiff  had  obtained  a  Judgment  againft  the  other  Obli- 
gor, for  the  fame  Debt,  and  had  Execution  for  it  ;  and  upon  a  Demurrer  to  this  Plea,  it  was 
held  good,  tho'  the  Defendant  did  not  ftiew  by  what  Procefs,  or  in  what  County  the  Execution 
was  made  ;  for  it  being  a  Record  fhall  be  tried  by  Record.     Moor  29,   30. 

Cafe  for  Words,  the  Defendant  was  found  Not  guilty,  yet  if  no  judgment  is  entered,  the  Ver- 
dict fhall  not  be  any  Bar  to  another  Action  brought  for  the  fame  Words.  1  Brownl.  1 1.  2  Brownl. 
122.  facob  verfus  Sowgate-, 

4.  The  Pla'ntitf  obtained  Judgment  in  King's  Bench  in  an  Action  on  the  Cafe  for  flanderous 
Words,  and  likewife  Judgment  in  the  Common  Pleas  for  the  fame  Words  j  thereupon  he  brought 
a  Writ  of  Error  in  the  King's  Bench  to  fet  afide  that  Judgment  in  the  Common  Pleas ;  but  the 
Court  would  neither  reverfe  or  affirm  it,  but  only  granted,  that  Execution  might  be  made  on  the 
Judgment  in  the   Common  Pleas,  but  not    on    the  other  Judgment.     Moor  418.  Matthew  verfus 

mod. 

5.  Upon  a  Writ  of  Error  to  reverfe  a  Judgment  in  the  Common  Pleas,  in  an  Action  on  the 
Cafe  ;  the  Plaintiff  declared,  that  whereas  on  the  \6th  Day  of  December,  he  at  the  Requeft  of 
the  Defendant  had  delivered  to  him  (the  Defendant)  100  /.  to  the  Ufe  of  his  Father,  he  (the  De- 
fendant) promifed  to  repay  it  to  the  Plaintiff,  at  or  before  May  Day  following,  which  he  had 
not  done;  the  Defendant  pleaded  in  Bar,  that  the  Plaintiff  had  brought  an  Action  of  Account 
agianft  him  for  the  fame  Money,  and  had  declared,  that  it  was  delivered  to  him  (the  Defendant) 
on  the  10th  Day  of  December,  &c.  and  averred,  that  this  Action  W3S  for  the  fame  Money,  and 
ftill  depending  ;  adjudged  no  good  Plea,  for  thefe  are  different  Actions,  becaufe  Damages  are 
to  be  recovered  in  an  Aftion  on  the  Cafe,  but  not  in  an  Action  of  Account.  Moor  458.  Bark- 
ley  verfus   Fofter. 

6.  In  Account,  &c.  for  Malt;  the  Defendant  pleaded,  that  the  Plaintiff  had  brought  an  Ac- 
tion of  Trover  and  Converfion  againft  him  (the  Defendant)  for  the  fame,  and  for  other  Malt, 
and  that  he  was  guilty  of  the  Converfion  of  fome  Part,  and  not  guilty  as  to  the  Reft,  and  Da- 
mages affefTed,  (Ve.  adjudged  this  was  no  good  Plea  to  the  Aftion  of  Account,  becaufe  he  might 
convert  the  Malt  to  his  own  Ufe,  as  'tis  fuppofed  in  the  Action  of  Trover,  and  yet  he  ought 
to  account  for   it,  as  is  fuppofed  in  this  Action.     Moor  463.  Mortimer  verfus  Wingate. 

4  Leon.  7-  Ejectment,  &c.  adjudged,  that  'tis  a  good  Plea  in  Abatement  of  the  Action  to  plead,  that 
7 7. Spring  another  Ejectment  is  depending  for  the  fame  Lands  in  C.  B.  and  brought  by  the  fame  Plaintiff. 
v.  Law-      jtfogr  5^.  D/'^iy  verfus  Vernon. 

8.  In  Trover  the  Defendant  pleaded,  that  the  Plaintiff  had  brought  another  Action  of  Trover 
jCro.  75.  againft  one  W.  R.  for  the  fame  Goods,  and  had  Judgment  and  Execution,  &c.  and  upon  De- 
;Cio.  65,  murrcr  this  was  adjudged  a  good  Plea  in  this  Action  ;  but  'tis  not  fo  in  an  Action  of  Debt,  be- 
<>!•            caufe  there  the  Sum  in  Demand  is  certain.     Moor  J62.  Brown  verfus  JVotton. 

9.  Cafe,  in  which  the  Plaintiff  declared  upon  a  Promife  of  the  Defendant  to  pay  40V.  for  fuch 
a  Thing,  and  40  s.  for  a  Mare  upon  Requeft  ;  the  Defendant  pleaded,  that  the  Plaintiff  had  brought 
another  Action  againft  him,  in  which  he  declared,  upon  a  Promife  to  pay  the  Money  on  fever al 
Days  ;  and  upon  Non  Affumpfu  pleaded,  the  Defendant  had  a  Verdid  and  Judgment,  which  he 
now  pleaded  in  Bar  to  this  Action ;  and  upon  Demurrer  to  this  Plea,  it  was  adjudged  no  Bar  to 
the  Action,  becaufe  in  the  firft  Action  the  Plaintiff*  had  miftaken  the  Promife,  which  was  to 
pay  Money  at  fever -al  Days,  and  that  was  the  Reafon  that  it  was  found  againft  him  ;  but  now 
he  had  laid  his  Aftion  Right,  which  was,  to  pay  upon  Requeft  ;  and  both  thefe  Promifes  can  ne- 
ver be  the  fame  Contract ;  fo  the  Plaintiff  had  Judgment.     1  Roll.  Rep.  391.  Paine  verfus  Sell. 

10.  Cafe  for  undermining  the  Plaintiff's  Houfe,  fo  that  great  Part  of  it  fell  down  :  Upon  Not 
guilty  pleaded,  the  Plaintiff  had  a  Verdict  and  Damages;  but  not  being  fatistied  with  the  Da- 
mages, he  would  not  enter  upon  the  Judgment,  but  brought  another  Action,  whereupon  the  De- 
fendant moved,  that  he  might  have  Leave  to  enter  it,  that  he  might  plead  it  in  Bar  to  the  Aftion ; 
and  it  was  granted  accordingly.     Hardr.  219.  Andrew's  Cafe. 

11.  Information  for  Ufury,  thus;  Memorandum  quod  Term i no  SanEli  Michaelis,  &c.  and  fo 
fetting  forth  the  Ufury  ;  the  Defendant  pleaded,  that  before  the  Exhibiting  the  Information,  fcili- 

*  Hob.  cet  1^rmi»0  Michaelis  (being  the  fame  Term)  T.  S.  exhibited  an  Information  againft  him  for  the 
118,  171  fame  Ufury,  and  had  Judgment;  and  upon  a  Demurrer  to  this  Plea,  it  was  adjudged  ill,  becaufe 
Moor  both  Informations  refer  *  to  the  firft  Day  of  the  fame  Term,  he  fhould  have  pleaded,  that  this 
^Cook3  Information  was  exhibited  againft  him  on  fuch  a  Day  in  the  Term,  and  that  at  another  Day  be- 
fore, in  the  fame  Term,  T.  S.  exhibited  another  againft  him,  and  had  Judgment  thereon,  &c. 
2  Lev.  141.  Hutchinjon  verfus  'Thomas. 

5  n.  Re- 
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j  a.  Replevin  for  two  Geldings  taken  28  July  33  Car.  in  two  Acres,  &c.  naming  them  ;  the  De- 
fendant pleaded,  that  in  Eafier-Term,  33  Car.  the  Plaintiff  brought  another  Action  of  Trefpafs 
ag.inft  him  (the  Defendant)  for  breaking  his  Clofe,  and  taking  duos  e quos  of  the  Plaintiff,  &c. 
anj  for  fpoiimg  his  Grafs  and  Corn,  and  recovered  40  s.  Damages,  and  14  /.  Cofts,  and  averred 
the  Geldings  in  this  Declaration,  and  the  Horfes  in  the  former  Action,  to  be  the  fame,  and  the 
Taking  to  be  the  fame  ;  and  upon  Demurrer  it  was  adjudged,  that  this  Averment  was  good,  be- 
caufe  Equus  is  a  general  Term  for  all  Horfes  ;  and  it  being  objected,  that  a  Recovery  in  Tref- 
pafs  fhall  not  be  in  Bar  in  Replevin,  becaufe  this  is  brought  for  the  very  Cattle;  but  the  other 
is  brought  for  Damages,  which  might  be  given  for  the  Taking  the  Horfes,  and  not  for  the  Value, 
becaufe  40  s,  can  never  be  the  Value  of  two  Horfes ;  and  for  this  Reafon  the  Judgment  was  gi- 
ven for  the  Plaintiff.     J  'Lev.  1 24.  Field  vtrfus  Jellicus. 

13.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that  the  Defendant  digged  in  tantum  &  tahi 
'trope  the  Foundation  of  his  (the  Plaintiff's)  Houfe  that  great  Part  of  it  fell  down,  and  the  reft  was 
ipoiled,  whereby  the  Plaintiff  was  compelled  to  leave  it  for  eleven  Months,  &c.  and  loft  the  Ufe 
of  his  Trade  during  the  laid  eleven  Months  ad  damnum,  &c.  the  Defendant  pleaded,  that  in  Mi' 
cbaelmas-Term  laft  paft,  the  Plaintiff  and  one  Sufan  Barwell  profecuted  a  former  Action  againft 
him  for  digging  in  the  Plaintiff's  Soil,  under  the  Foundation  of  their  Houfe,  by  which  digging 
great  Part  of  the  Houfe  fell,  and  the  reft  was  fpothd,  whereby  the  Plaintiff  loft  the  ProhVand 
Advantage  of  the  faid  Houfe  from  the  24th  of  April,  till  the  Suing  out  of  this  Writ,  (which  was 
about  fix  Months)  and  alfo  divers  of  the  Plaintiff's  Goods,  mentioning  them  in  particular,  and 
belonging  to  the  Trade  of  a  Sadler,  to  the  Damage  of  500/.  and  that  thereupon  the  Plaintiffs  had 
a  Verdict  and  Judgment  for  140  /.  and  Satisfaction  acknowledged  thereon  ;  and  they  aver,  that 
the  Houfe,  the  Digging,  the  Fall,  the  Spoil,  &c.  in  the  former  Action,  and  in  this  Action,  are 
the  fame,  and  that  the  how  Plaintiff  is  one  of  the  Plaintiffs  in  the  former  Action,  and  that  the 
Defendants  in  this  and  the  former  Action  are  the  fame,  and  that  the  Damages  in  the  former  AqT 
tion  were  given  in  full  Satisfaction  of  all  the  Damages  in  this  Action  ;  and  upon  Demurrer  to  this 
Plea,  it  was  objected,  that  notwithstanding  this  Averment  the  Actions  are  not  the  fame;  for  in 
the  flrft  Action  the  Digging  is  laid  to  be  under  the  Foundation  of  the  Houfe ;  but  in  this  'tis 
faid  to  be  fo  near  the  Foundation,  &c.  befides,  the  full  Action  was  brought  by  two  Plaintiffs,  for 
throwing  down  their  Houje,  and  [polling  their  Goods,  and  this  is  brought  by  one  Plaintiff,  but 
not  for  the  fpoiling  his  Goods,  but  for  the  Lofs  of  his  Trade  for  eleven  Mouths*  and  in  the  o- 
ther  'tis  only  for  fix  Months  ;  but  adjudged,  that  the  Actions  are  the  fame  ;  for  Digging  fo  much 
of  the  Foundation,  and  fo  near,  are  but  feveral  Ways  of  exprefllng  the  fame  Thing  ;  and  tho'  in 
the  firft  Action  the  Plaintiffs  called  the  Houfe,  their  Mejfuage,  and  in  this  'tis  called  his  Meffuage, 
yet  'tis  but  onejnd  the  fame  Houfe,  and  fo  'tis  averred  to  be;  and  it  fhall  be  intended  they  were 
Jointenants,  and  that  the  Goods  were  in  Partnerfhip  in  Trade,  and  that  the  Trade  was  joint.  ; 
Lev.  IJ9.  Barewell  verfus.  Kenjey.     See  Palmer  verfus  Lawfon. 

14.  Cafe,  &c.  for  thefe  Words  fpoken  of  the  plaintiff,  an  Alderman  of  Norwich,  and  a  Jii- 
ftice  of  Peace,  he  is  a  rafcally  faElious  Alderman,  a  Lampooner,  and  avers,  that  a  Lampooner  is 
there  underftood  to  be  a  Libeller  ;  the  Defendant  pleaded  in  Bar  A  former  Action  brought  by  the 
fame  Plaintiff  for  the  fame  Words,  only  that  in  that  Action  the  Word  Lampooner  was  not  inter- 
preted, in  which  Action  the  Plaintiff  was  barred  ;  and  upon  a  Demurrer  to  this  Flea,  it  was  ob- 
jected, that  it  was  ill,  by  Reafon  of  the  Interpretation  of  the  Word  Lampooner,  which  made  the 
former  a  different  Action  from  this  ;  but  adjudged,  that  the  Plaintiff  having  been  once  barred  for 
the  fame  Words,  he  fhall  not  entitle  himfelf  to  a  new  Action  by  an  Interpretation  of  a  Word, 
which  was  not  interpreted  in  the  former  Action.     3  Lev.  248.  Gardiner  verfus  Helvis.  „    ■ 

15.  Indebitatus  Affumpjtt  for  Goods  fold   and  delivered,  the   Defendant  pleaded  qitod  ipfe  dd  rL,  . ' . 
naxrationem  pradiEi'  refpondere   non  debet,  becaufe  there  is  another  Action  now  depending,  ex  ea-  5  Rep.  7. 
dent  caufa  in  C.  B.  adjudged,  this  is  a  Plea  in  Abatement,  and  not  a  Demurrer  to  the  Declaration,  b.  32.  b. 
or  a  Plea  in  Bar,  and  a  Refpondeas  Oufler  was' awarded.     Mod.  Cafes   157.  Rowflon  verfus  Com-  4R.ep.39, 
bate.  I0'  -.. 

Cro.Eliz, 
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Hob.  138,  139.    Latch  193.     Moor  459.     2  Vent.  168.     3  Mod.  3.     1  LutW.  41,  4*« 

16".  Tharf  Account  for  Sugar  and  other  Wares,  &c.  the  Defendant  pleaded,  that  the  Plaintiff 
brought   an  Indebitatus  affumpfn,  &  infimul   computajfet  againft   him    for  too  /.   due  to  him  for 
Wares,  &c.  and  upon  Non  affumpjtt  pleaded,:  the  Defendant  had  a  Verdict,  and    avers,  that  the 
Wares  mentioned  in   that  Action  are  the  fame  as  in  this  Action  ;  and  upon  a  Demurrer  adjudged, 
that  this  I'lea  was    ill,  becaufe  where  a  Plaintiff* mifconceives   his  Action,  tho'  there  is  a. Verdict  *See?ntt 
againft  him,   that  Verdict  (hall  not  be  a  Bar  to  a  new  Action;  now  in  this  Cafe  the  Plaintiff  had  v-  Raw* 
mifconceived"  his  firft  Action  ;  for    he  brought  an  infimul  computajfet  before  there  was  any  Ac-     on" 
count  dated;  and  now  he  hath  a  proper  Action  of  Account,    to    which  the   Verdict   in  the  o- 
ther   Action,  fhall   be   no    Bar,   for  the    Reafon    before  mentioned.     2    Mod.  294.  Rofe   verfus 
Standen.  .  1    . 

17.  In  Trover  for  a  Ship,  the  Defendant  pleaded,  that  at  the  Time  of  the  Converfion  he  was 
Captain  of  a  Man  of  War,  called  the  Phenix,  and  that  he  feifed  the  faid  Ship  for  the  Ufe  of 
Che  Eaft-India  Company,  fhe  going  in  a  Trading  Voyage  to  the  Eajl-Indies,  contrary  to  the, 
King's  Prohibition,  and  that  the  Ship  was  afterwards  condemned  in  the  Court  of  Admiralty,  and 
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a  Sentence  given  for  the  Company,  which  is  the  fame  Converfion,  and  upon  Demurrer  to  this 
Plea,  the  better  Opinion  was,  that  it  was  good,  becaufe*  the  Defendant  having  entitled  the 
Court  of  Admiralty  to  a  Jurifdiction,  and  it  appearing  that  Sentence  was  given  there,  it  fliall 
not  afterwards  be  controverted  in    an  Action  of  Trover.     3  Mod.  194.  Beak  verfus  "tp-wbite. 

18.  Cafe,  &c.  for  erecting  a  Nufance  2  Feb.  the  Defendant  pleaded  a  prior  Action  brought  for 
erecting  a  Nufance  20  Martii,  and  that  the  Plaintiff  had  recovered  in  that  Action ;  and  avers  it 
to  be  the  fame  Nufance  and  Erection  ;  and  upon  a  Demurrer  to  this  Plea,  the  Judgment  was  a- 
gainft  the  Plaintiff,  becaufe  tho*  he  might  have  an  Action  for  the  Continuance  of  the  Nufance, 
yet  he  can  never  have  a  new  Action  for  the  fame  Erection,  tho'  it  was  laid  in  a  different  Time 
from  the  firft.     1  Salk.  10.  John/on  verfus  Long.     See  2  Salk.  714.  The  Pleadings. 

19.  In  Aflault,  Battery  and  Maihem,  the  Plaintiff  declared,  that  the  Defendant  beat  his  (the 
Plaintiff's)  Head  againft  the  Ground,  and  that  he  brought  an  Action  of  Aflault  and  Battery  for 
it,  and  had  Judgment ;  and  fince  that  Recovery  a  Piece  of  his  Skull  fell  out  by  Reafon  of  the 
fame  Battery,  &c.  the  Defendant  pleaded  in  Bar  the  fame  Recovery  mentioned  in  the  Decla- 
ration, and  averred  it  to  be  the  fame  Ajfault  and  Battery  ;  and  upon  Demurrer  the  Defendant 
had  Judgment,  becaufe  this  was  not  a  new  Battery,  the  Confequence  whereof  is  not  the  Ground 
of  the  Action,  but  the  Meafure  of  the  Damages,  and  the  Jury  fliall  be  fuppofed  to  have  Confe- 
deration thereof  at  the  Trial.     1  Salk.  11.  Fetter  verfus  Beale. 

20.  Cafe  againft  Befahell  Knight  an  Attorney ;  the  Defendant  pleaded  a  Mifnofmer  in  Abate- 
ment :  thereupon  the  Plaintiff',  without  any  farther  Proceeding  in  that  Action,  brought  a  new  Action 
againft  him  by  his  Right  Name ;  to  which  he  pleaded  another  Action  depending  for  the  fame 
Caufe;  adjudged,  that  the  Plaintiff  fhould  have  difcontinued  the  hrft  Action,  and  'tis  too  kte 
now,  becaufe  the  Difcontmuance  will  relate  only  to  the  Time  of  its  being  entered  on  Record  ; 
fo  that  upon  Nul  tiel  Record  replied,  it  will  be  againft  the  Plaintiff  becaufe  it  was  a  Record 
at  the  Time  of  the   Plea  pleaded.     1  Salk.  320.  Knight's   Cafe. 

(L) 

De  injuria  fua  propria,  \titytvZ   0OO&,  flUD   ttCt  0OQ&*     See  "tra-terfe.  (M) 

per  totum. 

1.  TN  Falfe  Imprifonment,  if  the  Defendant  juftified  by  Virtue  of  a  Capias  directed  to  the  She- 
X     riff  and  a  Warrant  from  him,  there  the  Plaintiff  cannot  reply   de  injuria  fua  propria,  for 

that  would  be  to   put  the  Record   in  IfTue ;  for  the  Capias,    which  is  on  Record,  is  Part  of  the 

Caufe;  but  in  fuch  Cafe  he  may  reply  de  injuria  fua  propria,  and  traverfe  the  Warrant,  which 
*Hardr.  is  Matter  of  Fact  ;  fo  where  the  Defendant  juftifies  by  Virtue  of  any  Procefs  out  of  an  *  inferior, 
6.  Webb    or  out  0f  atly  Court,  which   is  not  a  Court  of  Record,   there  de  injuria  fua  propria  generally,  is 

a  good  Replication  ;  for  all  is  Matter  of  Fact,  and  makes  but  one  Caufe.     8  Rep.  6j.  In  Crogate's 

Cafe.     See  Peters  verfus  Stafford. 

2.  That  Cafe  was  as  follows :  In  Trefpafs  the  Defendant  pleaded,  that  fuch  a  Houfe  in  B. 
was  Copyhold,  and  Parcel  of  the  Manor  of  T".  and  that  the  Bifhop  of  Norwich  was  feifed  there- 
of, &c.  and  fo  prefcribes  to  have  Right  of  Common  for  him  and  his  Copyhold  Tenants  of  the 
fiid  Houfe,  in  fuch  a  Place,  and  that  the  Bifhop  granted  the  faid  Houfe  to  IV.  M.  that  the 
Plaintiff  put  in  his  Cattle,  and  that  the  Defendant,  as  Servant  to  the  faid  W.  M.  and  by  his  Com' 
mand,  molliter  drove  them  out  of  the  Common  ;  the  Plaintiff  replied,  de  injuria  fua  propria  ab~ 
fque  tali  caufa  ;  and  upon  Demurrer,  it  was  adjudged,  that  thefe  Words  Abfque  tali  caufa  fhall 
not  relate  only  to  the  Command,  but  to  the  whole  Plea,  in  which  there  were  flveral  Affirma- 
tives ;  as  that  the  Houfe  was  Parcel  of  the  Manor  ;  that  it  was  Copyhold,  and  that  the  Defen- 
dant had  a  Right  of  Common  by  Prefcription  ;  all  which  would  be  put  in  JfTue,  if  this  Repli- 
cation was  good,  when  the  IfTue  ought  to  be  upon  a  Tingle  Point,  and  the  reft  fhould  be  tra- 
verfed  ;  'tis  true,  de  injuria  fua  propria,  without  the  Addition  of  Abfque  tali  caufa,  is  a  good 
Plea,  where  it  comes  in  Excufe  to  an  Injury  alledged  to  be  done  to  the  Perfon  of  the  Plaintiff; 
or  where  a  Defendant  juftifieth  in  Defence  of  his  PoiTeffion,  if  the  Title  doth  not  come  in  Que- 
ftion.     8  Rep.  66.  Crogate's  Cafe. 

3.  Trefpafs,  &c.  for  Beating  and  Imprifoning  his  Wife  ;  the  Defendant  juftified  under  a  Warrant 
from  the  bheriff  ;  the  Plaintiff  replied  de  injuria  fua  propria  abfque  tali  caufa,  upon  which  they 
were  at  IfTue,  and  the  Plaintiff  had  a  Verdict  ;  and  it  was  moved  for  a  Repleader,  becaufe  de  in- 
juria fua  propria,  is  not  a  good  Plea  to  a  Record,  for  the  Plaintiff  ought  to  have  traverfed  the 
Warrant ;  but  adjudged  good  after  a  Verdict.  Raytn.  50.  Collens  verfus  IValker.  See  Peters  ver- 
fus Si  afford.  S.  P.     See  2  Leon.  81.  Moor  verfus  Savage.  S.  P. 

4.  In  Trefpafs,  the  Defendant  juftified  under  a  Judgment  in  Ejectment,  and  an  habere  facias 
pofjejfionem,  and  a  Warrant  thereon,  by  which  he  was  commanded  to  put  the  Plaintiff  in  Eject- 
ment in  Pofleffion,  by  Virtue  whereof  he  entered  into  the  Houfe,  &c.  and  took  the  Goods, 
and  put  them  in  the  Highway,  and  deiired  the  Plaintiff  to  go  out,  which  fhe  iefufed  ;  and 
theieup  on  molliter  manus  impofuit  to  turn   her  out,  and  that  flie  de  injuria  fua  propria  affaulted 
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him,  &c.  the  Plaintiff  replied  de  injuria  fua  propria,  without  traverfing  any  Matter  alleged  in 
the  Plea  in  particular,  or  without  the  general  Traverfe  Abfque  tali  caul  a  ;  and  upon  Demurrer 
this  Replication  was  held  ill,  becaufe  de  injuria  fua  propria  is  no  good  liTue  here  without  the 
general  Traverfe  Abfque  tali  caufa  ;  but  in  this  Cafe  the  Writ  of  Poffeiiion,  or  the  Warrant  upon 
it  ought  to  be  particularly  traverfed.     2  Lutw.  1381.  Rodoway  vei fus  Lowde r. 

5.  Trefpafs,  &c.  for  Taking  200  Buftiels  of  Salt  ^  the  Defendant  juftified  under  the  Statute 
10  Willi,  for  laying  a  Duty  on  Salt,  and  that  it  was  fbipped  to  be  exported  and  not  weighed, 
and  that  he  was  an  Officer,  &c.  and  feifed  it ;  the  Plaintiff  replied  de  injuria  fua  propria  abfque 
tali  caufa  ;  and  upon  Demurrer  to  this  Replication,  it  was  held,  that  where  a  Defendant  juftities 
by  Authority  at  Common  Law,  as  a  Cor.ltable  by  Arreft  for  a  Breach  of  the  Peace,  there  de  inju- 
ria fua  propria,  &c.  is  a  good  Replication  ;  and  fo  'tis  where  the  Defendant  juftifies  by  Authority 
of  an  Act  of  Parliament,  becaufe  that  being  a  gener,-l  Law,  can  be  no  Part  of  the  Iflue,  fo  that 
this  Replication  is  gocd,  but  the  Plea  is  ill,  becaufe  the  Defendant  did  not  (hew  what  Sort  of  Salt 
this  was,    whether  Bay-Salt,    Pit-Salt,  white  Salt,  &c.    for  the  Statute   doth  not  extend  to  all. 

..       C.i/l     /C*Q         OUnvtra     uorfnc      M7,nAn,* 
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#ieags  toljict)  go  to  tlie  ^ifabtltt?  of  tlie  $tvfon,  gooo,  anD  not  gooD; 
anD  of  pit&^i  toln'clj  ntafee  tljc  Crtal  tmpoHtblc. 

i.]N  Debt,  the  Defendant  pleaded  in  Bar,  that  he  was  attainted  of  Felony,  which  Attainder 
Jl  was  ftill  in  Force;  adjudg.d  no  good  Plei,  but  that  he  (hall  plead  in  Chief,  and  that  he 
may  be  taken  in  Execution  at  the  Suit  of  the  Party,  which  fhall  not  prejudice  the  King,  for  he 
may  be  hanged  at  any  Time;  and  if  a  Man  is  outlawed,  he  fhall  not  plead  the  Outlary  in  Difabi- 
lity,  but  fhall  be  compelled  to  plead  to  any  Action  brought  againft  him;  but  where  an  outlawed 
Man  is  Plaintiff,  in  fuch  Cafe  the  Outlary  may  be  pleaded  in  Difability  to  him.  Noy  1.  H.ijtmgs 
verfus  Blake. 

2.  Trefpafs  was  brought  by  a  Widow;  the  Defendant  pleaded,  that  fhe  was  married,  (viz..) 
to  one  John  Wilmot,  who  was  then  living  at  Lisbon  in  Portugal ;  this  Plea  was  difallowed,  be- 
caufe of  the  Impoflibility  of  the  Trial.     Moor  851.  Eliz,.  Wilmot' %  Cafe. 

(N) 

€>f  f&lcags  fix  abatement  anD  m  23*r. 

1.     A  SSISE  of  frefh  Force  againfl  ZJ.and  R.  his  Wife  and  eleven  others;  the  Defendants  plead 
_£X    in  Abatement,  that  there  never  was  any  fuch  Perfon  as  R.  the  Wife  of  B.  and  upon  De- 
murrer it  was  adjudged,  that  the  Plaint  was  good  againft  all  the  Defendants  but  that  only.     Pol- 
lard verfus  'Jtkyl.  Ploivd  9. 

2.  In  a  Qjtare  Impedit,  the  Bifhop  and  Incumbent  plead  in  Abatement,  that  there  is  another 
Writ  depending  againft  him  the  fame  Bifhop  only,  and  that  the  Difturbance  in  this  and  in  the 
former  Declaration,  are  one  and  the  fame  Difturbance ;  adjudged,  this  is  a  good  Plea  without  men- 
tioning the  Prefentation.     1  Ero-wnl.  163.  Earl  of  Bedford  verfus  Bijbop  of  Excefter. 

3.  In  Debt  on  a  Bond,  the  Defendant  pleaded  in  Bar,  that  he  and  another  were  jointly  bound, 
and  that  he  was  living  and  not  named,  and  concluded  tn  Bar,  when  this  is  a  Plea  only  in  Abate- 
ment ;  and  therefore  having  pleaded  and  concluded  in  Bar,  Judgment  final  was  given  for  the 
Plaintifh     Sid.iSy.  Burden  verfus  Ferrars.    See  Cbappeh  verfus  Vaughan. 

4.  But  where  in  Trefpafs  the  Defendant  pleaded  in  Abatement,  that  he  with  another  did  the 
Trefpafs;  and  the  Court  being  moved,  that  Judgment  final  might  be  given  againft  him,  becaufe 
he  had  confefled  the  Trefpafs;  but  it  was  denied,  becaufe  he  pleaded  it  in  Abatement;  there- 
fore the  Rule  was,  that  he  fhould  anfwer  over,  upon  which  an  Iflue  might  be  taken  and  tried  as 
foon  as  a  Writ  of  Inquiry  might  be  for  Damages.     Sid.  190.  Wright  verfus  Bright. 

(O) 

Sfter  gimpatlancc,  not  gooD.   See  Tender,  (b)  14. 

1.  TN  Ejectment,  the  Defendant  imparled,  and  afterwards   p'eaded  in  Bar,  that  the  Lands  were  Palm. 

JL    antient  Demefne;    and    upon  Demurrer  to  this  Plea  it  was  adjudged,  that   the  Defendant  4°6- 
could  not  plead   antient  Demefne  after  an    Imparlance.     Hill.  22  Jac.  Latch  83.   Marjhall  verfus 
Allen.     Antea  Antient  Demefne.  (D)  2.  S.  C.     Hill.    24  Car.    Style  197.    Vincent  verfus  Wil- 
lis. S.  P. 

2.  In  Replevin  againft  Four,  the  Defendants  confefs  the  Taking,  but  plead  in  Bnr,  that  the 
Plaintiff,  6  Feb.   1  Willi,  had  releafed  Two  of  them,  without  faying,  before  the  Writ  brought  or 
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nending  the  Writ,  cr  after  the  laft  Continuance  ;  the  Plaintiff  replied,  that  he  had  declared  againft 
them  in  Michaelmas-Term,  i  Willi,  modo  &  forma  praditl',  and  that  they  imparled  till  Hillary- 
'Term  following,  and  lb  fets  forth  Continuances  till  Eajler  and  Trinity-Terms,  and  demands  Judg- 
ment, if  the  Defendants  fliall  be  admitted  to  plead  this  Releafe  after  an  Imparlance;  and  upon 
Demurrer  it  was  infilled  for  the  Plaintiff,  that  by  the  Imparlance  the  Defendants  had  affirmed  the 
Aftion  -'and  that  if  they  would  have  any  Benefit  of  the  Releafe,  they  fhould  have  pleaded,  that 
it  was  made  after  the  laft  Continuance,  which  they  could  not  do,  becaufe  it  was  made  before  ;  all 
■which  was  admitted  to  be  true,  if  it  had  been  after  I  flue  joined,  for  there  is  no  Occafion  of  Con- 
tinuances' before ;  the  Cafe  was  not  adjudged,  but  it  feems,  that  a  Ilea  cither  to  the  Jurifdiction 
cr  Mifnofmer,  or  any  other  Plea  in  Abatement,  cannot  be  pleaded  after  an  Imparlance;  but  a 
Plea  in  Bar  may  be  pleaded,    becaufe  that  goes  to  deflroy  the  Aftion.     2  Lutio.  U74.  Rainbow 

R,  m  2.  In  Trefpafs  for  Taking  his  Cattle,  the  Defendant  made  a  fpecia!  Juftification ;    the  Plaintiff 

182!  in  his  Replication  avoided  the  Juftification,  and  concluded  Et  hoc  paratus  eft  verificare,  unde  petit 

judicium,  (omilting.d"  damna  fuafibi  adjudicari)  ft  ab  aEiione  pracludi  debet ;  and  by  Reafon  of 

that  Omiffion  the  Defendant  demurred  fpecially ;  the  Plaintiff  had  Leave  to  amend  upon  Payment 

of  Cods      1  Lev.  273.  The  Lady  Brougbton  verfus  Halt. 

(     P) 

Conufance  of  $ieas  anD  i^tbilrgeg,  gootr. 

1.  A  Sfault  brought  againft  an  Attorney,  for  Beating  the  Plaintiff  in  the  City  of  Wells:  The 
'  j\  Bifhop  of  ^Batb  and  Wells,  by  his  Attorney,  demanded  Conufance  of  Pleas,  and  (hewed 
the  Charter  granted  by  Ed.  4.  of  Conufance  of  all  Pleas  of  Lands  and  Tenements  in  Wells,  and 
of  all  perfena!  Pleas  of  Debt  and  Trefpafs,  &c.  granted  to  the  then  Bifhop  of  Bath  and  Wells,  and 
his  Succeffors,  and  alio  (hewed  Letters  Patents  of  Queen  Elizabeth,  in  Confirmation  of  the  Grant 
of  Ed.  4.  and  her  clofe  Writ  direfted  to  the  Juftices  to  permit  him  to  enjoy  his  Liberties,  and 
thereupon  the  Conufance  was  allowed.     Bendl.  31. 

2.  If  any  Perfon  hath  Power  by  Aft  of  Parliament  to  hold  Conufance  of  Pleas  within  his  Manor, 
yet  he  (hall  not  hold  Plea  of  any  Matter  in  which  he  himfelf  is  a  Party.  8  Rep.  114.  In  Dr.  Bon- 
bams  Cafe. 

3.  In  Ejectment  in  B.  R.  &c.  the  Mayor  and  Commonalty  of  Shrewsbury  demand  Conufance 
of  Pleas  by  Virtue  of  a  Grant  of  Q^  Elizabeth,  tenere  placita,  &c.  and  upon  a  Demurrer  it  was 
objefted,  that  the  Defendants  did  not  (hew  any  Allowance  in  Eyre  or  in  Quo  Warranto,  or  upon 
any  Record  ;  belides,  the  Grant  Tenere  placita  doth  not  take  the  Jurifdiction  from  other  Courts 
without  negative  Words,  to  which  it  was  anfwered,  that  if  the  Demand  had  been  by  Virtue  of 
an  old  Giant  Time  out  of  Mind,  then  there  mud  be  an  Allowance  in  Eyre,  &c.  but  this  was 
upon  a  new  Grant  in  the  Reign  of  the  Queen  ;  and  'tis  true,  that  Tenere  placita  doth  not  take 
away  the  Jurifdiction  of  others  in  exprefs  Words,  but  ex  Vi  termini  it  implies,  that  no  other 
Court  (hall  hold  Plea  offuch  Matters;  it  was  adjourned.     Balm.  456.  Hampton  verfus  Phillips. 

4.  The  Bifhop  of  Ely  having  demanded  Conufance,  and  he  being  Party,  it  was  moved,  that 
he  might  make  Entries  on  the  Roll,  both  of  the  Time  and  Place  when  he  would  try  the  Caufe, 
for  other  wife  the  Plaintiff  might  be  delayed,  the  Bifhop  having  the  Pofleffion ;  and  it  was  ruled, 
that  fuch  Entry  fhould  be  made.     Sid.  282.  Grange  verfus  Simpfon. 

5.  Trefpafs  Quare  clauf urn  f regit  was  removed  into  B.R.  out  of  Ely  by  Certiorari,  and  Serjeant 
Wright  came  into  Court  and  demanded  Conufance  of  Pleas  for  the  Bifhop;  and  flrft,  a  Warrant 
under  his  Seal  was  read  in  Latin,  and  then  the  Record  of  the  Plea,  as  it  (food  in  the  Court,  and 
the  Recoid  went  on  thus:  Et  modo  ad  hum  diem  venit  Epifcopus  Elyenfis  per  T.  S.  attorn"1  fuum 
&  pet  if  cognitionem,  &c  quia  dicit,  that  the  Place  where  the  Trefpafs  is  fuppofed  to  be  done  is 
within  the  Liberty  of  the  Bifhop  of  Ely,  and  that  alien,  fcilt'  termino  Sancli  Muhaelis  Anno 
20  Ed.  3'.  B.  R.  Rot.  34.  in  Trefpafs,  this  Privilege  was  allowed,  and  fets  forth  feveral  other 
Records  of  Allowance,  and  fo  prays  his  Privilege  habendi  cognitionem  ;  then  he  proceeds  &  quafttum 
eft  (of  the  Defendant)  fi  quid  dicere  que  at  quare,  &c.  fuper  quo  allocatur,  and  then  Day  is  given 
on  the  Roll  to  the  Parties  at  Ely,  &c.  &  diBum  eft  Epifcopo  quod  in  ceteris  fiat  juftttia;  adjudg- 
ed, that  this  Privilege  doth  not  lie  in  Prefcription  but  in  Grant,  and  therefore  the  true  Way  of 
Pleading  it  is  to  fbew  an  immemorial  Ufage, which  is  an  Argument  of  an  antient  Grant, and  to  (hew 
one  Allowance  of  it  in  B.  R.  or  in  Eyre,  and  rely  upon  it,  for  one  is  fufficient,  but  without  fuch 
an  Ufasje  Time  out  of  Mind,  the  Law  will  not  prefumc  a  Grant;  but  'tis  not  fufficient  to  produce 
a  Copyof  the  Record  of  Allowance,  but  it  muft  be  the  Record  it  felf,  for  the  Entry  is  Infpiflo 
Records.     1  Salk.  183.  Fofter  verfus  Mztton.    See  Kelw.  189,  190.  Sid.  103.     See />/.  6. 

6.  In  Ejectment  far  Lands  in  H.  in  the  Ifle  of  Ely;  after  Not  guilty  pleaded,  a  Suggeflion  was 
entered  on  the  Roll,  Qtiod  nulius  juftitiarius  vcl  Minifter  Domini  Regis  infill  am  illam  ingredi  po- 
teft  ad  aliquant  juratam  extra,  &c.  and  fo  prays  a  Venire  facias  to  R.  the  next  Village  in  the 
County  of  Cambridge,  which  was  granted  ;  it  was  objefted,  that  cither  a  Nil  dicit  or  the  Confef- 
tion  of  the  Defendant  ought  to  be  hkewife  entered,  (viz.)  quia  defenden  hoc  nou  dedicit,  ldeo,  &c. 
hat  adjudged  good  either  Way.     1  Siilk.  183.  Cotton  verfus  Johnfon.     See  pi.  j. 
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(Q.) 

Conufance  of  pita0  ano  $iiUU&z$7  not  goo&» 

I.  A  SSISE  againft  the  Mayor  and  Burgejjes  of  the  Borough  of  Bojlon,  who  appeared  by  their 
X\  Attorney,  and  demanded  Conufance  of  the  Plea,  and  produced  their  Charter,  which 
was,  that  no  Burgefs  dwelling  in  the  faid  Borough  /hall  be  impleaded  of  Lands,  Tenements  or 
Contracts,  being  within  the  faid  Borough,  elfevibere  3  adjudged,  that  the  -whole  Body  of  the  Corpo- 
ration being  fued  in  this  Action,  could  not  have  Conufance  of  this  Plea.  Bendl.  16.  Huvflun  ver- 
fus  Mayor  and  Burgejfes  of  Boflon. 

i.  A  Plaint  was  levied  in  the  Court  at  Yarmouth  againft  T.  S.  and  he  was  committed,-  and  up- 
on an  Habeas  Corpus  cum  caufa,  the  Plaintiff*  fiiewed  a  Charter  granted  to  the  Bailiffs  of  Yarmouth, 
that  every  Perfon  of  that  Place  fhould  be  impleaded  there,  and  not  elfewhere,  and  therefore 
prayed  a  Procedendo ;  but  it  was  denied,  becaufe  B.  R.  cannot  be  oufted  of  their  Jurifdiction, 
without  Matter  of  Difcharge  pleaded  and  recorded;  and  this  Habeas  Corpus  being  directed  to  the 
Bailiffs,  &c.  chey  might  as  well  have  returned  this  Charter  as  the  Caufe.  i  Roll.  Rep.  252.  Ster- 
ling's Cafe. 

3.  Ejectment,  &c.  of  a  MelTuage  in  Oxford ;  the  Defendant  pleaded,  that  he  being  a  Scholar 
there,  and  a  privileged  Perfon,  ought  to  be  fued  in  the  Vice-chancellor's  Court,  &c.  and  mewed  a 
Charter  granted  to  the  Univerfity,  Anno  3  H.  2.  and  14  H.8.  confirmed  Anno  33  Eliz,.  by  which 
Conufance  of  all  Suits,  Contracts,  Covenants,  Quarrels,  excepting  Freehold,  was  granted,  and  fliew- 
ed  an  old  Record  22  Ed.  1.  in  an  Aclion  of  Covenant  brought  in  the  Vice-chancellor's  Court,  for 
the  quiet  Enjoyment  of  an  Houfe  in  Oxford  for  a  Year,  in  which  Action  the  Court  of  Commort 
Pleas  granted  a  Prohibition  ;  but  upon  producing  this  Charter,  a  Confultation  was  awarded  ;  but 
in  the  principal  Cafe  it  was  adjudged,  that  no  Confultation  fhould  be  granted,  but  that  the  Vice- 
chancellors  fhall  be  prohibited,  becaufe  they  have  no  Jurifdiction  in  this  Action,  being  an  Ejeft- 
ment,  in  which  the  Poffeffion  fhall  be  recovered,  and  thereupon  an  Habere  facias  pojfeffionem  ;  fo 
that  a  Man  may  be  put  out  of  his  Freehold;  and  this  Cafe  is  not  like  that  old  Record  of  Ed.  I. 
for  that  was  an  Action  of  Covenant  where  Damages  only  are  to  be  recovered.  Cro.  Car.  62.  Hal- 
ley's  Cafe.     See  Privilege.  (F)  3.  S.  C. 

4.  Cafe  for  Words,  &c.  the  Action  was  laid  in  London ;  after  Imparlance  the  Bifhop  of  Ely,  by  1  Lev. 
his  Counfel,  demanded  Conufance,  for  that  he  had  a  County  Palatine,  and  that   the  Words  were  89.  S.C, 
fpoken  at  IV.  within  his  Jurifdiction,  and  produced  his  Charters ;  but  adjudged  ill  both  as  to  the 
Matter  and  Form  ;    for  tho'  the  Parties  lived  within  the  Ifle  of  Ely  ;  yet  in  tranfitory  Actions  the 
Plaintiff  hath  Election  to  lay  them  where  he  will ;  that  where  a  Privilege  is  claimed  by  Charters  be- 
yond Time  of  Memory,  he  ought  to  fhew  an  Allowance  before  Juftices  in  Eyre;   befldes,  'tis  too 

late  to  demand  Conufance  after  an  Imparlance;  and  laftly,  the  Form  of  Demanding  it  is  ill,  becaufe 
'tis  by  an  Attorney,  without  a  Warrant  in  Latin,  for  a  Warrant  of  Attorney  in  Englijh  is  never  al- 
lowed in  fuch  Cafes ;  and  this  Warrant  the  Attorney  muft  have  in  Court.  Sid.  103.  The  Bifhop  of 
Ely's  Cafe.     See  Pleas.  (P)  6.  S.  P.  reported  by  Levinz,  by  the  Name  of  Neak  verfus  Hunclon. 

(R) 

WfylXl  Profert  hie  in  Curia  tg  tieceflarp,  fo^ere  not.  See  Deeds.  (D)  pcrtotura. 

Recv fancy.  (A)  19. 

1.  ""TpHE  Plaintiff,  as  Administrator,  got  Judgment  on  a  Scire  facias;  and  it  was  moved  in  Ar- 
X  reft  of  that  Judgment,  that  the  Scire  facias  was  wrong,  becaufe  it  was  not  concluded 
with  a  Profert  hie  in  Curia  literas  tejlame titan  as,  (7c.  but  adjudged,  that  't:s  not  rhe  Courl'e 
to  fet  it  forth  in  Writs  which  are  founded  on  Records,  as  this  was;  but  firice  this  Judgment  it 
hath  been  ruled,  that  the  Plaintiff  muft  conclude  this  Writ  with  a  Profert  hie  in  Curia,  &c. 
Cro.  Eliz-.  592.  Shrewsbury  Earl  verfus  Lawfon.    Shore  6c.  Boftoorth  verfus  RingaJe,  contra. 

2.  In  Replevin,  the  Defendant  avowed  for  Rent  granted  Anno  12  Ed.  2.  and  fct  forth  a  De- 
fcent  to  IV.  R.  whofe  Heir  he  is,  &c.  and  upon  a  general  Demurrer  it  was  held,  that  he  ought 
to  have  fet  forth  tbe  Grant  with  hie  in  Curia  pro  I  at' ;  for  that  is  Matter  of  Subftance,  and  not 
avoided  by  the  Statute  27  Eliz..  of  Jeofails.     Moor  885.  Heard  veifus  Baskervil!. 

3.  In  Trefpafs,  the  Defendant  juftified,  for  that  W.  R.  was  feifed  in  Fee,  and  died  feifrd,  and  W.Jones 
that  the  Lands  defcended   to  his  Daughters,  and  that  he,  by  their  Command,  pur  in  the  Catde,  577. 
&c.   the  Plaintiff  replied,  and  confeffed  that  IF.  R.  was  feifed  in  Fee,  but  that  he  by  Indenture 
covenanted  to  ftand  feifed  to  the  Ufe  of  himfeif  and  the  Heirs  Males  of  his  Body;    and  for  Want 

of  fuch  IfTue  to  the  Ufe  of  B.  B.  for  Life,  Remainder  to  his  eldeft  Son  in  Tail,  Remainder  to  his 
own  right  Heirs,  and  that  he  died  feifed  of  fuch  Eftate  without  lifue  Male;  and  that  after  his 
Death\B.  B.  entered,  and  that  the  Plaintiff  by  his  Licenfe  put  in  the  Cattle,  abfque  hoc,  that 
W.  R.  died  feifed  in  F.".1 ;  and  upon  Demurrer  to  this  Replication  it  was  objected,  that  it  was  ill, 
becaufe  the  Plaintiff  claimed  by  the  Deed  of  Ufes,  and  did  not  produce  the  fame;    bu:  adjudged 
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good,  for  the  Deed  belonged  to  the  Covenantees ;  befides,  the  Eftate  is  executed  by  the  Statute  of 
Ufes'  and  the  Deed  it  fe'.f  is  bur  an  Inducement  to  the  Traverfe.  Trin.  u  Car.  Cro.  Car.  301. 
Stockman  verfus  Hampton.  Cro.  Car.  441.  S.  P.    Dyer  277.  S.P     Poftea  pi.  10.  &  P. 

4  Debt  againft  an  Adminiftratrix,  who  craved  Oyer  of  the  Writ,  the  Te/ie  whereof  was 
19  Feb.  &c  and  then  (lie  plead.d  in  Abatement,  that  her  Husband  died  Inteftate  1  Fab.  and  that 
the  Commiffary  of  the  Bifhop  of  London,  legitime  conjiitutus,  granted  Adminiftration  to  her  on  the 
twentieth  of  February,  and  not  before",  but  did  not  conclude  her  Plea  with  a  Profert  hie  in  Curia 
literal  Adminijlrationis,  &c.  and  upon  Demurrer  flie  was  ruled  to  anfwer  over.  Lutw.  Abr.  3. 
Walford  verfus  So/oil.    Palm-  173.  Vulgar  verfus  Higgins.  S.  P. 

5.  Debt  upon  Bond  to  ftard  to  an  Award  ;  the  Defendant  pleaded  Nil  debet ;  and  upon  Demurrer 
it  was  objected,  that  this  Action  was  grounded  on  the  Award,  and  therefore  the  i  Jaintiff  ought 
to  have  concluded  his  Declaration  with  a  Profert  hie  in  Curia  AHitrium,  &c.  adjudged,  that  'tis 
very  true,  wheie  an  Action  of  Debt  is  brought  on  a  Bond,  the  Plaintiff  muft  conclude  his  Decla- 
ration with  a  Profert  hie  in  Curia  Icnptum,"  &c.  and  likewife  in  all  other  Cafes  where  the  Thing 
is  demanded  by  Deed  j  but  in  this  Cafe  there  is  no  Deed,  for  an  Award,  tho'  under  Hand  and  Seal, 
is  no  Deed,  but  a  Judgment;  befides,  it  may  be  made  without  any  Writing.  Style  459.  Dodd  ver- 
fus Horton.  ■  .  .  .. 
c  d  6  So  where  the  Plaintiff  declares  on  a  Bond  it  mult  be  with  a  Profert  htc  in  Luna  jenptum  ob- 
68.  &C.  ligatorium  ;  the  Rcafon  is  the  fame  where  a  Defendant  pleads  an  Indenture,  under  which  he 
makes  a  Title,  it  mull  be  with  a  Profert  hie  ih  Luna  Indentu'ram:,  &c.  Sid.  308.  Jevon  verfus 
Harridgs,  but  the  Plaintiff  fhall  not  take  Advantage  of  it  upon  a  general  Demurrer.     Sid.  308. 

7.  The  Teflator  had  Judgment  againft  the  Defendant  and  the  Executor  brought  a  Scire  facias 
without  a  Projat  hie  in  Curia  litirds  teftament  arias,  to  which  the  Defendant  demurred  generally  ; 
but  it  was  adjudged  againft  him,  becaufe  this  Omiflion  is  but  Matter  of  Form,  of  which  the  De- 
fendant cannot  have  Advantage  upon  a  general  Demurrer;  but  'tis  clear,  that  if  the  Executor  or 
Admrrnftrator  himfelf  had  obtained  the  Judgment  and  afterwards  had  brought  a  Snre  facias,  ihetc 
a  Profert  hie  in  Curia  is  not  neceffary,  becaufe  it  appears  in  Judgment.  Sid.  249.  IVhheman  ver- 
fus Miles.     See  1  Bul/l.  200.  2  Sa  k.  499.  S.  P. 

8.  Cafe  upon  a  Policy  of  Aflurance,  in  which  the  Plaintiff  declared  upon  a  Writing,  omitting 
hie  in  Curia  prolat' ;  it  was  moved  for  the  Defendant,  that  he  could  not  plead  Non  aj)umpfit,  but 
his  Cafe  was  fuch,  that  he  muft  plead  fpecially,  grounded  on  the  faid  Writing,  of  which  he  had 
no  Counterpart,  nor  was  it  entered  in  the  Office ;  and  therefore  he  moved  for  a  Rule,  that  the 
Plaintiff  might  produce  it;  the  Court  held,  that  where  an  Action  on  the  Cafe  is  brought  upon  a 
Writing,  that  'tis  in  their  Difcretion,  whether  it  fhall  be  with  hie  in  Curia  prolat ,  or  nor ;  but 
they  all  agreed,  that  if  the  Plaintiff  would  ftrike  the  Word  Script  ion  out  of  his  Declaration,  they 
would  difcharge  the  perpetual  Imparlance.     Sid.  386.  Sni'jhr  verfus  Coel. 

Adjudged,  that  where  a  Grant  of  an  Advowfon  was  pleaded  to  one  to  the  Ufe  of  another  in 
Tail ;  in  fuch  Cafe  the  Ceftui  que  Ufe  need  not  in  Pleading  fee  forth  the  Grant  with  a  Profert  hie 
in  Curia,  becaufe  the  Deed  belongs  to  the  Grantee,  and  therefore  'tis  fufficient  for  him  to  alledge, 
that  it  was  granted  by  him  by  Deed,  &e.  Hill.  6  Jac.  1 .  In  the  Cafe  of  the  Earl  of  Huntingdon 
verfus  Mildmay. 

9.  Cafe  againft  an  Executrix  for  Goods  fold  to  her  Teftator,  who  pleaded  in  Abatement,  that 
her  Husband  died  Inteftate,  but  did  not  fet  forth  in  what  Diocefe,  and  that  he  had  Bona  notabilia 
in  feveral  Diocefes,  but  did  not  fet  forth  in  which,  and  that  the  Dean  and  Chapter  of  Canterbury, 
upon  the  Sufpenfion  of  the  Archbifhop,  granted  Adminijhation  to  her,  fo  that  file  fhould  be  fued 
as  Adminiftratrix,  and  not  as  Executrix  ;  and  averred  her  Plea,  with  hoc  parata  eft  venficare,  unde 
petit  judicium  de  Brevi,  &c.  and  upon  a  fpecial  Demurrer  to  this  Plea,  the  Plaintiff  fhewed 
Caufe,  that  the  Defendant  had  pleaded  an  Adminiftration  granted  to  her  without  a  Profert  hie  in 
Curia.     1  Lutw-  27.  Young  verfus  Cafe. 

10.  Debt  upon  Bond  againft  the  Executrix  of  Edw.  Crotch,  conditioned,  that  the  faid  Edward 
fhould  pay  unto  the  Plaintiff,  for  the  Ufe  of  his  Daughter  Anne,  5  /.  at  a  certain  Time  limited  in 
an  Indenture,  bearing  Date  with  the  Bond  ;  the  Defendant  pleaded,  that  by  the  faid  Indenture, 
the  Plaintiff  Robert  did  enfeoff  H.  T.  &c.  to  the  Ufe  of  the  faid  Edward  Crotch  and  his  Heirs, 
who  did  therein  covenant  with  the  Plaintiff  Robert  to  pay  to  him,  for  the  Ufe  of  his  Daughter  Anney 
the  Sum  of  5  /.  within  two  Months  after  the  Death  of  /.  B.  who  was  ftill  living ;  upon  a  Demur- 
rer to  this  Plea  it  was  objected,  that  the  Defendant  fhould  have  pleaded  this  Indenture  with  a  Pro- 
fert hie  in  Curia,  and  that  (be  muft  have  done  fo,  if  the  Bond  had  been  for  Performance  of  Co- 
venants in  the  Indenture ;  now,  in  this  Cafe  it  was  to  pay  Money,  which  is  the  fame  Thing  as  if 
it  had  been  to  perform  many  Covenants,  that  if  Edward  himfelf  had  been  living,  he  muft  have 
pleaded  this  Indenture  with  a  Profert  hie  in  Curia,  and  fo  muft  his  Executrix,  becaufe  both  of 
them  would  have  pleaded  the  Deed  as  an  Excufe  for  Non-payment  of  the  Money;  if  the  Law 
fhould  be  otherwife,  then  the  Defendant  might  fancy  any  Deed  ;  and  if  'tis  never  produced,  the 
Court  can  never  make  any  Judgment,  whether  'tis  real,  or  not ;  but  adjudged,  that  in  this 
Cafe  the  Defendant  is  not  only  a  Stranger,  and  no  Party  to  the  Deed,  but  it  belongs  to  the  Feof- 
fee, fo  that  without  his  Confent  'tis  impoffible  for  her  to  produce  it.  1  Lutw.  481.  Crotch  verfus 
Ootih.     Antea  pi  3.  o".  P. 

1 1.  In  Trefpafs  for  Taking  a  Covj,  the  Defendant  juftified  under  a  Leaf  for  Tears  made  to  him 
of  all  EJlrays  happening  in  fuch  a  Manor,  &c.  and  upon  Demurrer  it  was  objected  to  this  Plea, 
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tha :  the :  Defendant  having  made  a  Title  to  himfelf  under  a  Leafe,  he  ought  to  conclude  his  Plea 
with  a  Profert  hie  m  Curta;  which  is  very  true,  and  would  have  been  a>od  Exception  upon  a 
Special  Demurrer  and  fhevvmg  it  for  Caufe;  but  not  upon  a  General  Demurrer,  as  in  this  Cafe. 
2  Luttv.  i^^.Mellor  verlus  Booking     . 

12.  Adjudged,  that  upon  a  Profert  hie  in  Curia  the  Deed  remains  as  in   Court  all  that  Term 
and  no  longer,  unlefs   tis  controverted;  but  Letters  Teftamentary  do  not,  becaufe  the  Party  may 
have  Occahon  to  ufe  them  elfewhere:  Where  Letters  Patents  are    recorded  in  the  fame  Court 
where  they  are  pleaded,  the   Defendant  need  not  plead  them  with  a  Profert ;  but  if  recorded  in 
another  Court  tis  otherwile.     2  Salk  497.  Roberts  verfus  Arthur. 

i?.  In  Tveplevin,  &e.  the  Defendant  avowed  for  a  Rent-Charge,  and  made  Title  under  a  Will, 
with  a  Profit  hie  in  Curia  ;  thereupon  the  Plaintiff  infilled  to  have  Over  of  the  Will  •  but  it  was 
not  granted,  becaufe  a  Will  is  not  a  Deed,  and  therefore  the  Profert  in  this  Cafe  was  but  Sur- 
plufage  j  he  was  not  bound  to  plead  it  fo,  and  therefore  fhall  not  be  compelled  to  give  Oyer  2 
Salk.  497.  Morris  s  Cafe.  .  &         J 

14.  In  Debt   on  a  Bond  in  the  Grand  Sejfwns  in  Wales,  the  Plaintiff  in  his  Declaration  did  \Inthe 
not  let  forth  a  Profert  hie  in  Curia;  and  after  a  *  Verdift   for  him,  and  a  Writ  of  Error  brought  ^v, 
by  the  Defendant,  this  Omiffion  was  affigned  for  Error  ;  adjudged  only  Matter  of  Form.     2  Salk  after    ' 
497.  Salisbury  verfus  Williams.  '  juAamf„t 

.5.  In  Debt  upon  Bond,  the  Defendant  pleaded,  puis  darreine  Continuance,  Payment  of  Part,  *r&*f** 
and   an  Acquittance,  &c.  and    this  was  pleaded  in  Abatement;  adjudged  no   good  Plea  upon  a 
Demurrer  to  it,  becaufe  the  Acquittance  is  a  *  Deed,  and  therefore  ought  to  be  pleaded  with   a  *  s 
Profert   hit   in  Curia.     2  Salk.  51$.  Peine  verfus  Paxton.    Sid.  425.  Taffiott  verfus  IVooldridge.  64 

(  s ) 

Cd&ere  a  plea  mutt  be  afcemD  tottfr  hoc  paratus  eft  verificare,  urfjere  not; 
anD  temper  paratus,  aiiD  of  tijc  Conclufion  of  $leas  to  t^e  Country,' 

See  Averment.  (A)  pet  totum.    Replication.  (B)  17.     Poftea  (W)  pertctum. 

i.TN   Debt  upon  Bond,  the  Defendant  pleaded,  that  he  delivered  it  as  an  Efcrow,  &  hoc  para- 
X     tits  eft  verificare  ■  adjudged,  that  this  made  the  Plea  ill,  he  fhould  have  faid,  &  fie   nan 
factum.     PIqvj.  Com.  66.     2  Cro.  $$.S.  P.     1  Vent.  9.  S.  P. 

2.  In  Covenant,  &c.  the  Defendant  pleaded  an  Outlary  in  Bar,  fub  pede  figilli,  &c.  if  the 
Plaintiff  reply  Nul  iiel  Record,  he  ought  not  to  conclude  his  Plea  thus,  (fiti,.)  diclum  eft  prafat' 
(the  Defendant)  quod  habeat  Recordum  hie,  on  fuch  a  Day,  &c.  fub  periculo  ;  nor  hoc  paratus 
eft  verificare  per  Record'  Mud,  Ideo  petit  quod  Recordum  illud  videatur  •  but  if  it  be  in  the  fame 
Court,  he  mud  conclude,  &  hoc  parat'  eft  verificare  qualitercunque  prom  Curia  confiderabit,  & 
quia  Juftiiiar  hie  fe  advifari  volunt fuper  infpetlionem  Reeordi per  prad'  (the  Defendant;  fuperi- 
us  allegat,  dies  dat'  eft  partibus  pradiit'  hie  ufque,  &c.  Dyer  227,  228.  2  Lutw.  1510.  Clerk 
verfus  Scroggs. 

3.  In  Trefpafs,  &c.  which  was  alledged  to  be  done  7  Mali,  the  Defendant  jufiifTed  on  the 
10th  Day  of  May,  and  concluded  his  Plea  thus,  Qjta  eft  eadem  trangreffio  ;  and  upon  Demurrer, 
this  was  held  a  good  Plea  by  three  Judges  againft  Telverton  ;  for  the  precife  Day  need  not  be  an- 
fwered;  'tis  fufficient,  that  the  Juftification  be  on  another  Day,  fo  as  there  is  an  Avermenr, 
that  'tis  eadem  tranfgrejfio,  becaufe  the  Fad  is  to  be  anfwered,  and  not  the  Day  on  which  it  was 
done.     1  Bulft.  138.     Cro.  Car.  228.  S.P.     2  Jones  146.5".  P.     See  Traverfe.  (D)  21. 

4.  Debt  upon  Bond  for  Performance  of  Covenants ;  the  Defendant  pleaded  Peformance ;  the 
Plaintiff  replied,  and  afligned  a  Breach,  &e.  &  hoc,  &c.  unde  petit  judicium  &  darnna  fua  fibi 
adjudicari,  omitting  debitum  ;  the  Defendant  demurred  fpecially,  quia  minus  rite  conJufit  ;  but 
adjudged,  that  tho"tis  Form,  'tis  but  an  unneceffary  Form;  for  by  the  Words  petit  judicium  all 
is  included,  becaufe  when  the  Court  gives  Judgment,  'tis  always  for  the  Debt  and  Damages.  2  Lev. 
19.  Barnes  verfus  Gludman.     See  Pitt  verfus  Knight.  S.  P. 

5.  In  Trefpafs  for  Battery  and  Falfe  Imprifonmeht,  &c.  the  Defendant  juftified  by  a  Writ  out 
of  B.  R.  in  the  County  of  Middlefex,  directed  to  the  Sheriff  of  Devon,  and  a  Warrant  and  Ar- 
relt  thereon  at  D.  and  traverfes  all  other  Places;  the  Plaintiff  replied  de  injuria  fua  propria  al~ 
fque  tali  caufa  ;  and  upon  Demurrer  it  was  adjudged,  that  the  Replication  was  ill,  for  want  of 
concluding  &  hoc  petit  quod  inquiratur  per  patriam.     3  Lev.  6y.  In   Furfden  and  Week\  Cafe. 

6.  Cafe,  &c.  upon  an  Agreement  to  deliver  fo  much  Corn,  &c.  the  Defendant  pleaded  another 
Aftion  depending  for  the  fame  Thing,  &c.  the  Plaintiff  replied,  that  it  was  upon  another  Agree- 
ment, and  traverled  that  it  was  brought  for  the  fame  Caufe  ;  and  upon  a  Special  Demurrer,  for 
that  he  ought  to  have  concluded  to  the  Countrey,  the  Defendant  had  Judgment;  for  where-e- 
ver  there  is  an  Affirmative,  the  next  ought  to  be  a  Negative.  1  Mod.  72.  Haitian  verfus  'Tenant. 
See  3  Cro.  755. 

7.  Debt 
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7.  Debt  upon  Bond  tor  Performance  of  Covenants ;  the  Defendant  pleaded  Performance ;  the 
Plaintiff  replied,  that  one  Covenant  was,  that  the  Defendant  fhould  Account  for  what  Money  he 
had  received,  and  that  he  had  received  30/.  and  refufed  to  account  for  it;  the  Defendant  in  his 
Rejoinder,  confeffed  the  Receipt  of  the  Money,  and  that  he  laid  it  up  in  the  Plaintiff's  Ware- 
houfe,  from  whence  it  was  ftolen  by  Perfons  unknown,  &c.  &  hoc  pnratus  eft  verificare  ;  and 
upon  Demurrer,  it  was  objected,  that  he  ought  to  have  concluded  to  the  *  Country,  becaufe  the 
Plaintiff  in  his  Replication  alledged,  that  the  Defendant  did  not  account,  and  the  Defendant  in 
his  Rejoinder,  gave  an  Account,  that  he  was  robbed;  fo  here  was  an  Affirmative  and  a  Nega- 
tive; but  adjudged,  that  where  the  Defendant  in  his  Rejoinder  fets  forth  new  Matter,  and  fhews, 
that  he  accounted,  and  in  what  fpecial  Manner  he  accounted,  there  the  Plaintiff  mud  have  Li- 
berty to  anfwer  that  fpecial  Matter.     1  Vent.  121.  Vere  verfus  Smith. 

8.  Trefpafs  Qjiare  claufum  /regit  &  Bona  afportavit  ;  the  Defendant  as  to  the  Ereaking  pleads 
Not  guilty,  and  aS  to  the  reft  he  juftified  at  a  Time  different  from  that  which  the  Plaintiff  laid  in  his 
Declaration,  and  concluded,  qua  eft  eadem  tranfgrefpo  ;  and  upon  Demurrer  the  Ilea  was  held 
ill,    becaufe  he    did  traverfe  the  Time    before  and   after,     i  84.  Smith  verfus  Butterfield. 

9.  Debt  upon  Bond,  the  Defendant  pleaded,  that  he  delivered  it  as  an  Efcrow  to  T.  P.  &  hoc 
parat'  eft  verificare  ;  and  upon  Demurrer  it  was  held,  that  he  ought  to  have  concluded  ejr  Jic  non 
eft  factum,  becaufe  the  Matter  amounts  to  a  fpecial  von  eft  factum,  and  the  Plaintiff  cannot  re- 
ply to  this  Plea,  that  the  Defendant  delivered  it  as  his  Deed,  and  traverfe,  that  he  delivered  it  as 
an  Efcrow.     1  Vent.  210.  Ward  verfus  Froth. 

10.  In  Replevin,  the  Defendant  made  Conufance  as  Bailiff  to  "T.  P.  who  demifed  the  Place 
where,  &c.  under  a  certain  Rent  ;  the  Plaintiff  traverfed  the  Demife,  and  concluded,  &  hoc  pa- 
ratus  eft  verificare;  and  upon  a  General  Demurrer,  it  was  a  Queftion,  whether  this  ill  Conclu- 
fion  of  the  Plea  was  not  helped  by  fuch  a  Demurrer ;  the  better  Opinion  was,  that  the  not  con- 
cluding to  the  Country  was  but  Matter  of  Form.     1  Vent.  240.  Clue  verfus  Baily. 

11.  Debt  upon    Bond  brought  by  the  Husband,  as  Adminiftrator   to   his  Wife,   to  whom  the 
5  A     Bond  was  given  dum  Jo/a  by  the   Name  of  Elizabeth   Perkins ;  the   Defendant  pleaded,  that  he 

delivered  the  Bond  to  one  Elizabeth  Perkins,  the  Plaintiff's  Siller,  who  died  fo/a  &  innupta,  and 
traverfed  that  he  delivered  to  £//z,.  Perkins,  the  Plaintiff's  Wife  •  to  which  Plea  the  Plaintiff" 
demurred  Specially;  for  if  there  be  two  of  that  Name,  the  Defendant  fhould  have  pleaded  Nun 
eft  faBum,  of  at  leaft  he  ought  to  have  induced  his  Plea,  that  there  were  two  of  the  Name  of 
Elizabeth  Perkins ;  but  this  was  intended  to  bring  the  Marriage  in  Queftion,  which  is  not  to  be  tried 
now  :  If  the  IfTue  be,  whether  Eliz..  Perkins  is  the  Wife  of  the  Plaintiff,  or  not,  that  ought  to 
be  tried  by  the  Countrey ;  but  if  it  be  nunquam  in  legitimo  matrimonii  copulata,  that  muff,  ba 
tried  by  the  Certificate  of  the  Bifhop.     Sid.  450.  Gtfford  verfus  Perkins. 

12.  In  Debt  upon  Bend  conditioned,  that  if  he  paid  all  Sums  expended  about,  &c.  then,  &c. 
the  Defendant  pleaded,  that  he  had  paid  all  Sums,  &c.  the  Plaintiff  replied,  that  he  had  not,  &ct 
&  hoc  paratus  eft  verificare  ;  and  upon  a  General  Demurrer,  the  Defendant  had  Judgment,  be- 
caufe here  was  a  plain  Iffue,  and  therefore  the  Plaintiff  ought  to  have  concluded  to  the  Country. 
Raym.  98.  Charleton  verfus  Finney.  Dyer  121.  a.  S  P.  3  Leon.  90,  129  Bunny  verfus  Bunny.  S.P. 
1  Roll.  Rep.  63.  Grey  verfus  Grey.  S.  P.  and  Duncomb  verfus  Lea,  and  Lane  verfus  Alexander. 
Teh.  137.  S.P. 

Sid.  422.  J3-  Judgment  in  Trefpals  againft  four  Defendants  •  they  bring  a  Writ  of  Error  of  a  Judgment 
a  Lev.  73.  coram  vobis  refiden%  and  aflign  for  Error,  that  one  of  the  Defendants  was  an  Infant,  and  appear- 
ed by  Attorney,  when  he  ought  to  appear  by  his  Guardian,  &  hoc  parati  funt  verificare  prout 
Curia  confideraverit ;  the  Defendant  pleaded  in  nulla  &  erratum,  and  now  fhews,  that  there  was  no 
Error  affigned,  becaufe  they  conclude  &  hoc  pmati  funt  verificare,  when  it  fhould  be  to  the 
Countrey;  fo  is  Teh.  58.  King  verfus  Go/per,  and  1  Bulft.  37.  Bakers  Cafe.  But  per  Hale,  'tis 
welf  enough,  becaufe  prout  Curia  confideraverit,  puts  it  upon  the  Court  to  dire&,  whether  it 
ihall  be  tried  by  the  Court,  or  by  Jury.     Raym.  218.  Welch  verfus  Bell. 

14.  Debt  upon  Bond,  for  Performance  of  Covenants  in  Articles,  reciting,  &c.  that  whereas  the 
Defendant  had  found  out  a  Myftery  in  colouring  Stuffs,  and  had  entered  into  Partnerfhip  with  the 
Plaintiff;  he  (the  Defendant)  covenanted  not  to  procure  any  Perfon  to  obtain  Letters  Patents  for 
feven  Years,  to  exercife  that  Myftery  alone ;  the  Defendant  pleads,  that  he  did  not  procure  any 
Perfon  to  obtain  Letters  Patents,  ejre.  the  Plaintiff  replies,  that  he  did  procure  Letters  Patents 
for  another,  ejre.  &  lioc  petit  quod  inquiratur  per  patriam  ;  and  upon  Demurrer  to  the  Replica- 
tion, it  was  objected,  that  it  was  ill,  becaufe  the  Plaintiff  had  replied  both  Matter  of  Fact  and 
Matter  of  Record;  the  Procuiing  was  the  Faft,  and  the  Letters  Patents  were  the  Record  ;  there- 
fore he  fhould  conclude  prout  patet  per  Recordum:  Sed  per  Curiam,  that  had  been  very  improper, 
becaufe  'tis  not  the  Record  it  felf,  but  the  Procuring  it,  to  hinder  the  Plaintiff  in  the  Partner- 
ship, upon  which  the  Breach  arifeth.  3  Mod.  So.Clerke  verfus  Hoskins. 
■  15-  Husband  and  Wife   as  Adminiftratrix  of  T.  S.  brought  an  Aftion  on    the  Cafe  againft  the 

421  SC  Defendant  for  25  l-  Deing  f°  much  Money  received  by  him  for  the  Ufe  of  the  Wife  as  Admini- 
""  ftratrix,  &c.  the  Defendant  pleaded  the  Statute  of  Limitations ;  the  Plaintiffs  replied,  that  Admi- 
niftration  was  granted  prout  in  the  Declaration  ;  fo  that  the  Caufe  of  Action  did  arife  within  fix 
Years,  and  concluded  to  the  Country  ;  and  upon  a  Demurrer  to  the  Replication,  it  was  adjudged 
ill,  for  they  ought  to  have  averred  it  ;  but  by  this  Conclufion  the  Defendant  had  no  Opportunity 
to  make  an  Anfwer.     4  Mod.  $-]6.  Curry  verfus  Stephenfon. 
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Pleas.  ixfy 

1 6.  In  Debt  upon  the  Statute   23  «  &  c«£  8   againft  the  Defendant,  who  was  an  Attornev 
for   executing  the  Office  of  an  Under-Sheriff  two   Years  together;  he  pleaded   it,   AbTterrS 

* ?»  ?Vn  IT'*  ,  S  ?mm°n  PieaS'  a"d  ou8btnotto  be  fued  bv  Original,  but  bv 
A// ;  the  Plaint.ff  demurred,  and  concurred  thus,  (viz,.)  petit  judicium  &  Lit  J.  to  5mm 
Rege  &  fik  «*«*««,  wbch  is  the  Conclufion  of  a  Demurrer  to  a  iV*,  ,>  £,,, /the  Defen- 
dant made  the  like  Miftake 1  in  the  Conclufion  of  his  Joinder  in  Demurrer,  (viz..)  petit  judicium 
&  quod  pr*d,  (the  Plaintiff  )  ah  aEltone  Jua  pr«di8'  habend'  pracludatur,  which  is  a  Conclufion 
m  Bir ;  but  adjudged  this  ,s  not  materia  ,  but  that  the  Judgment  fall  be  quod  refpondeat  Oufie, 
Lutw.  Abr.  61.  In  Baker  verfas  Duncalfc's  Cak.     Poflea  PriviJcoe    (B)  22  S   C 

17.  Indebitatus  Affumpfit,  &c  for  Goods  fold  and  delivered  i  Maii,  'the  Defendant  plerded 
a  Letter  of  £.;«»>  in  Bar,  which  was  given  to  him  by  the  Plaintiff  and  the  reft  of  his  Cred- 
tors,  for  two  Years,  from  the  i9th  of  January  i699,  by  which  he  had  Leave  within  that  Time 
quietly  to  go  about  his  Bufinefs,  &c.  and  that  if  he  fliould  be  arretted  within  that  Time  by  the 
Plaintiff,  &c.  for  any  Debt,  that  in  fuch  Cafe  the  Deed  fhould  be  an  abfolute  Re/cafe  of  that 
Debt  ;  then  he  fets  forth  that  within  the  faid  two  Years  'the  Plaintiff  fued  out  a  Capias  asaihft 
him,  by  Virtue  whereof  he  was  arrefted  for  a  Debt  due  on  the  Date  of  the  Letter  of  Lkenfc 
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Plaintiff  dying,  it  was  not  adjudged.     1  Lutw.  265.  Trippet  verfus  Nailour. 

18.  Trefpals  for  Breaking  her  Clofe  on  the  4th  Day  of  Feb.  and  eating  her  Grafs  and  entrine 
into  her  Barn  and  taking  a  Cow,  with  a  Continuando  as  to  the  Eating  the  Grafs  from  the  faid  Ath 
Day  of  February,  to  the  4th  Day  of  April  following ;  the  Defendant  jufiified  the  Entry  and  Ta 
king  the  Cow  for  an  Heriot,  Qua  eft  eadem  tranfgrefio  ;  and  upon  Demurrer  an  Fx  epti.  n  wjs 
taken  to  this  1  iea  in  Bar,  for  that  the  Defendant  had  justified  the  Entry  into  the  Clofe  on  the 
4th  Day  of  Februa.y,  but  did  not  anfwer  the  Trefpatfes  alledged  in  the  Declaration  under  the 
Qmimuandv  diverfis  diebus  6  vicibus  ;  but  ad  udged,  that  he  having  averred ,  that  '-is  eadem 
tr.tnfgreffio,  is  as  much  as  to  fay,  eadem  caufa  ailioms.  2  Lutw.  1309.  Baldwin  verfus  Makes 
Cro.  Eliz,.  705.  S.  P. 

19.  In  Affauit,  &c.  the  Defendant  pleaded  his  Privilege,  as  Servant  to  Shem  Bridges  Eh-  on» 
of  the  fix  Clerks  in  Chancery;  and  upon  a  Demurrer  the  Plaintiff  had  Judgment*  becauie  the 
Defendant  had  not  concluded  his  Plea  with  hoc  paratus  eft  verificare ;  for  every  Privilege  oueht 
to  be  averred.  2  Lutw.  1465.  Adams  verfus  Hatcher.  Sid.  319.  S.  P.  2  Sid.  164.  Fofhr  verfus 
Barriagton.  S.  P. 

20.  Scire  fa.  i as  upon  a  Judgment  in  an  Affife;  the  Defendant  pleaded  in  Abatement  that  the 
Plaintiff  was  an  Alien  Enemy,  a  hoc.  &c.  the  Plaintiff  replied,  that  he  is  a  Subject  born  (viz  ) 
at  fu.h  a  Place  in  England,  &  hoc  paratus  eft  verificare  ■  and  upon  a  Demurrer  to  this  Replica- 
tion, it  was  hrld  ill,  for  he  fhould  have  concluded  to  the  Countrey,  becaufe  where  Alien  Enemy 
is  ple.id.d  in  Abatement,  it  muff  be  tried  where  the  Writ  is  brought  ;  but  if  it  be  pleaded  in  Bar 
then  this  Replication  would  have  been  good.  1  Salk.  2.  IVeft  verfus  Sutton.  Sec  Scire  facias  (H) 
12.  S.  C.  "v    ' 

21.  Trefpafs  againft  two  Defendants,  one  of  them  pleaded  in  Abatement,  that  the  other  was 
Tenant  in  Common  with  the  Plaintiff  j  who  replied,  that  he  was  fole  feifed,  and  traverfed  that 
he  was  Tenant  in  Common  with  the  Defendant,  and  concluded  to  the  Country  ;  and  upon  a 
Demurrer  it  was  objected,  that  the  Plaintiff  ought  not  to  have  concluded  his  Traverfe  to  the  Coun- 
try, but  with  an  Averment,  (viz,.)  &  hoc  paratus  eft  verificare  ;  but  ad;udged,  that  where  a  Tra- 
verfe comprehends  the  whole  Matter  generally,  as  Abfque  tali  caufa,  it  may  conclude  to  the 
Country  ;  but  where  a  particular  Thing  is  traverfed,  as  Abfque  tali  Warranto,  there  it  may  be 
averred,  and  that  in  the  Principal  Cafe  it  was  to  maintain  the  Plaintiff's  Writ,  and  therefore  it 
was  not  fuch  a  particular  Matter  as  ought  to  be  averred.  1  Salk.  4.  Haywood  verfus  Davis.  See 
Dyer  333,  3  53;  and  1  Brownl.  and  1  Lev.  2d.  See  Farr.  97.  S.  C.  and  Salk.  2  Part  703.  The 
Pleadings.     - 

22.  Debt  upon  Bond,  with  a  Condition  to  make  an  Inventory,  and  to  exhibit  it  to  the  Spiri- 
tual Court,  before  fuch  a  Day  ;  adjudged,  that  'tis  not  fufficient  for  the  Defendant  to  plead,  that 
there  was  no  Court  held  that  Day  ;  but  he  muft  fhew,  that  he  was  there  ready  at  the  Day,  for 
that  would  be  to  fhew,  that  he  had  done  all  on  his  Side  towards  a  Performance.  1  Salk.  172. 
Archbijkvp  of  Cantuar'  verfus  Willis. 

13.  Affumpfit  againft  an  Executor,  who  pleads  in  Abatement,  that  he  is  Adminiftrator,  &  pe4 
tit  judicium  ft  ad  Billam  prad'  refpondere  compelli  debeat,  &c.  and  upon  Demurrer  it  was  ob- 
jected, that  the  Conclufion  of  this  Plea  was  to  the  Jurifdiftion  of  the  Court,  and  not  to  the  Bill  ; 
that  every  Plea  ought  to  have  a  proper  Conclufion;  and  therefore  it  was  adjudged,  becaufe  the' 
Defendant  had  not  prayed,  that  the  Writ  or  Bill  might  be  abated,  it  could  not  be  done.  1  Salki 
tl9~j.  In  Fooler  and  Coot's  Cafe. 

24.  In  Affauit  and  Battery,  the  Defendant  pleaded  a  Releafe  of  all  Aftions  ;  the  Plaintiff  replied, 
that  the  Releafe  was  obtained  by  Durefs;  the  Defendant  rejoined,  that  it  was  not  obtained  by  Durefs, 
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but  that  it  was  voluntary  ;  the  I-Jaintiff  furrejoined,  that  it  was  gotten  by  Durefs,  and  traverfed 
that  it  was  voluntary,  &  hoc  petit  quod  iitquiratur  per  patriam,  upon  which  they  were  at  I  flue, 
and  the  Plaintiff  had  a  Verdict,  but  the  Judgment  was  let  afide,  becaufe  after  a  Traverfe  he 
ought  not  to  conclude  to  the  Country  ;  for  a  Traverfe  is  a  Negative  of  it  felf,  and  therefore  the 
Defendant  ought  to  have  joined  I  flue  in  the  Affirmative.     3  Mod.  203.  Anonymus. 

25.  Indebitatus  Affttmpfit  and  Quantum  meruit,  &c.  the  Defendant  pleaded  onerari  non  debet, 
becaufe  he  paid  the  Money  after  the  Time,  &  hoc paratus  ejt  verificare  ;  and  upon  Demurrer,  it 
was  adjudged,  that  this  Plea  did  not  amount  to  the  General  I  flue  Non  ajfumpfit,  becaufe  it  admits 
the  Caufe  of  Action  •  but  yet  'tis  no  good  Plea,  becaufe  onerari  non  debet,  admits  the  Promife  to 
be  goi-d,  but  avoids  it  by  Matter  ex  poft  faclo,  therefore  he  fhould  have  pleaded  it  in  Bar,  to. 
aclio  non,  &c.  befides  this  Plea  was  ill,  for  he  ought  to  conclude  to  the  Country.  2  Salk.  $16. 
Bra-ion  verfus  Cornijh. 

26.  Debt  upon  Bond,  the  Defendant  pleaded  it  was  delivered  as  an  Efcrow,  to  be  his  Deed 
1  Vcnt-      upon  the  Plaintiff's  Sealing  and  Delivering  a  General  Releafe,  which  was  not  done,  &  fie  non  ejl 

fiiBum,  &  hoc  paratus  ejt  verificare;  and  upon  Demurrer  to  this  Plea  it  was  adjudged,  that  the 
Defendant  ought  to  have  concluded  to  the  Countrey.      1  Salk.  273.  Watts  verfus  Rojewell. 

27.  Cafe  upon  a  Mutuatus  for  20  s.  the  Plaintiff  likewife  declared  upon  two  other  Promifes;  and 
the  Defendant  after  an  Imparlance  pleads  femper  paratus,  &c.  and  upon  Demurrer  to  this  Plea 
it  was  adjudged,  that  where  the  Sum  in  Demand  and  the  Day  of  Payment,  are  certain,  there  fem- 
per paratus,  c?c.  is  a  good  Plea  ;  but  not  after  an  Imparlance,  for  that  fhews,  that  he  was  not  fem- 
per paratus  ;  that  in  a  Quantum  meruit,  and  other  Declarations,  'tis  ufual  to  plead  Jemper  paratus, 
&c.  fpecially,  (viz,.)  that  the  Plaintiff  deferved  fo  much,  and  that  the  Defendant  femper  paratus 
fuit  to  pay  it.      Sid.  364.  Ludlam  verfus  Stacy.      See  2  Mod.  62. 

28.  An  Agreement  was  made  to  affign  Stock  upon  Requeft,  and  for  Non-performance  an  Action 
was  brought  j  the  Defendant  pleaded  femper  paratus,  after  the  Promife  made  ;  and  upon  a  De- 
murrer, per  Curiam,  this  Plea  is  ill,  becaufe  the  Stock  being  affignable  upon  Requeft,  the  Time 
when  the  Plaintiff  requires  it,  is  the  Time  when  the  other  is  to  perform  it.  3  Mod.  205.  Harri- 
fon  verfus  tfeyward. 

(T) 

£>e  peas  toljicSj  amount  to  a  confeffiou  of  tfee  plaintiff's  2Demano, 

and  to  a  $egatfbe  pregnant* 

1.     A   Mongft  other  Covenants  this  was  one,  that  the  Covenantor  fhould  not  make  any  Grant  of 
jLx.     Lands  without  the  Plaintiff's  AJfent-  the  Defendant  pleaded,    that  he  did  not  grant  the 
Lands  without  the  Plaintiff's  Aflent;  this  was   held   to  be    a  Negative  pregnant,  and    was  one 
Caufe  why  that  Plea  was  adjudged  ill.     2  Cro.  559.     See  Covenants.  (K)  6.  S.  P. 

2.  Debt  on  Bond  to  perform  Covenants  in  a  Leafe,  in  which  the  Defendant  covenanted,  that 
he  would  not  deliver  Pojjejjion  to  any  P  erf  on  but  to  the  LeJJor,  or  to  fuch  Perfon  as  fhould  lawfully 
evict  him  ;  the  Defendant  pleaded,  that  he  did  not  deliver  Pojjejfion  to  any  but  fuch  who  lawfully 
eviiled  him;  and  upon  Demurrer  to  this  Plea,  it  was  objected,  that  it  was  ill,  becaufe  it  was  a 
Negative  pregnant,  he  fhould  have  pleaded,  that  fuch  a  one  did  lawfully  evict  him  ;  but  adjudged, 
that  the  Plea  being  purfuant  to  the  Word  of  the  Covenant,  was  good,  and  that  the  Plaintiff  ought 
to  have  replied,  and  fhewed  a  Breach,  which  he  had  not  done,  and  therefore  Judgment  was  gi- 
ven againft  him.     1  Lev.  83.  Pullin  verfus  Nicholas. 

3.  Account  againft  the  Defendant  as  Bailiff,  &c.  for  132  Bujhels  of  Wheat  to  the  Value  of  20 1. 
the  Defendant  pleaded,  that  Plem  computavit  de praX  132  Bujhels;  the  Plaintiff  replied,  that 
non  computavit,  upon  which  they  were  at  Iflue,  and  the  Plaintiff  had  a  Verdict  and  Judgment  ; 
that  the  Defendant  computet,  and  he  appearing  upon  the  Capias  ad  computandum,  there  were 
Auditors  affigned,  who  afterwards  delivered  in  the  Account,  (viz,.)  that  the  Defendant  had  con- 
fefled  to  them  the  receiving  120  Bufhels  of  light  Wheat  ad  menkandiz.andum  ;  but  that  he  at 
the  Requeft  of  the  Plaintiff,  had  mingled  ten  Bufhels  with  it,  to  make  it  fit  for  Sale;  and  craved 
Allowance  of  it,  and  of  feveral  other  fartkulars  in  Englijh  ;  and  upon  Demurrer  the  Plaintiff  had 
Judgment  to  recover  for  the  132  Bufhels  of  Wheat,  for  which  he  had  declared,  and  not  ad  va- 
lorem ;  becaufe  by  this  Plea  of  Plene  computavit,  the  Defendant  confeffed,  he  had  received  132 
Bufhels,  but  that  he  had  fully  accounted  for  fo  much,  when  before  the  Auditors  he  had  only  ac- 
counted for  120  Bufhels,  which  muft  be  an  imperfect  Account;  and  that  is  the  fame  Thing, 
as  if  he  had  refufed  to  account ;  and  in  fuch  Cafe,  if  the  Judgment  had  been  ad  valorem,  it 
had  been  wrong.     1  Lutw.  58.  Pierce  verfus  Gierke.    See  Williams  verfus  White. 
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Jfibf  l^lca^  ant)  fMta&mggf  inter  alia  atTD  feparalia  placita,  an&  per  nomen  •  an& 

urtjcre  t&er  are  not  poftttbe,  t»wt  oilatojp,   20//.  (A)  17. 

I.  TN  Trefpafs,  the  Defendant  juftified,  &c.  for  that  there  was  a  Leafe  made  by  the  Plaintiff, 
X.  rendring  Rent;  and  that  in  the  faid  Leafe  it  -was  contained,  that  if  the  Rent  was  bchind; 
then  the  now  Plaintiff  covenanted,  that  the  Leafe  fhould  be  void,  &c.  and  upon  Demurrer  this 
was  adjudged  an  ill  Plea,  becaufe  'tis  not  exprefly  alledged,  that  the  Plaintiff  did  covenant  that 
the  Leafe  fhould  be  void  upon  Non-payment  of  Rent,  but  only  that  it  was  fo  contained  in  the  In- 
denture.    Plowd.  Com.  143.  a. 

2.  'Tis  the  ufual  Courfe  to  plead  inter  alia,  where  the  Conveyance  to  be  fet  forth  contains 
more  in  it  than  what  relates  to  the  fubjeft  Matter  of  the  Plea;  and  my  Lord  Coke  commends 
this  Way  of  Pleading,  becaufe  'tis  to  avoid  Prolixity,  and  therefore  where  in  Replevin  the  Defen- 
dant avowed  for  a  Rent,  and  pleaded,  that  a  Fine  was  levied  inter  alia  of  the  Rent;  it  was  ob- 
jected, that  it  fhould  be  per  nomen  of  the  Rent;  but  Coke  Ch.  Juft.  held  it  good,  'i  Roll.  Rep. 
fi>  73- 

3.  The  Pleading  per  nomen,  &c  is  no  good  Way  of  Pleading,  for  it  never  mends  a  Plea  which 
is  bad  in  the  Beginning,  but  it  often  makes  a  Declaration  ill  ;  as  for  Inftance,  where  the  De- 
claration was  of  a  Grant  of  forty  Acres  per  nomen  of  twenty  Acres  more  or  lefs ;  thefe  Words 
cannot  poffibly  extend  to  fo  many  Acres  as  forty.  i  Roll.  Rep.  422.  1  Brown!  u?  S  C 
Tkl.  166.  S.C.  "   "' 

4.  In  Covenant,  the  Plaintiff  declared,  that  he  bought  a  Coppice  of  the  Defendant,  &c  for 
which  he  paid  fo  much,  and  that  it  was  covenanted  between  them,  that  each  of  them  fcould  ap- 
point a  Meafurer  by  fuch  a  Time,  and  if  the  Acres  were  more  or  lefs  than  300,  then  fo  much  M  > 
ney  fhould  be  paid  to  the  Defendant  for  Co  many  Acres  as  were  above  that  Number,  or  ii  tl  -/ 
were  lefs,  then  fo  much  to  be  repaid  to  the  Plaintiff  in  Proportion  for  what  he  had  already  paid  to 
to  the  Defendant  for  the  faid  Wood  ;  that  the  Plaintiff  appointed  a  Meafurer,  &c.  and  that  it  ap- 
peared upon  the  Meafuring  it,  that  it  wanted  feventy  Acres  of  300,  which,  at  fo  much  an  Acre, 
amounted  to  fo  much,  &c.  the  Plaintiff  had  Judgment;  but  it  was  reverfed  upon  a  Writ  of  Error 
becaufe  the  Plaintiff  had  not  pofitively  alledged,  that  it  wanted  feventy  Acres  in  Meafuie,  but  on- 
ly, that  it  appeared  to  him  to  want  fo  much,  which  may  be  true,  and  yet  the  Defendant  not 
obliged  to  repay  fo  much,  becaufe  it  might  not  be  meafured  Right.  2  Cro.  390.  Sir  Baptifi 
Hick's  Cafe. 

5.  In  Trefpafs,  &c.  the  Defendant  pleaded,  that  he  was  pofleffed  of  an  Houfe  which  had  an 
antient  Light,  and  that  the  Plaintiff's  Servants  intendebant  &  conabantur  to  flop  it  by  Building  an- 
other Houfe  and  fetting  up  Timber,  which  the  Defendant  pulled  down,  &c.  and  upon  Demurrer 
this  Plea  was  adjudged  ill,  becaufe  the  Intention  to  build  an  Houfe  could  not  be  put  in  IfTue.  1  Roll. 
Rep.  393.  Cro.Eliz,.  248.  S.  P. 

6.  Affumpfit,  &c.  in  which  the  Plaintiff  declared,  that  the  Defendant,  in  Confideration  of  a 
Marriage,  C7c.  inter  alia,  promifed  to  pay,  &c.  fo  much;  after  a  Verdid:  for  the  Plaintiff,  the 
judgment  was  ftayed,  becaufe  the  Promife  is  entire,  and  muft  be  wholly  fet  forth.  Allen  5.  Powell 
verfus  Waterhouje. 

7.  A  Man  became  Feb  de  fe,  and  TV.  S.  being  indebted  to  him  on  Bond,  an  Information 
was  brought  againft  the  Obligor,  fuggefting,  that  he  was  indebted  to  the  Deceafed  in  80  /. 
prout  patet  per  obligationem;  this  was  held  to  be  no  di reft  Charge,  that  he  was  bound  in  80/. 
becaufe  it  refers  to  the  Bond  for  Certainty.     1  Saund.  275.  The  King  verfus  Sutton. 

8.  A  Cuftom  was  alledged,  that  every  Tenant  of  fuch  a  Manor  haberet  a  Way  over  fuch  a 
Clofe;  this  Plea  was  held  ill,  becaufe  it  was  no  pofitive  Allegation  that  they  had  a  Way;  it  fhould 
have  been  ufi  fuerunt  habere  liiam,  &c.    Sid.  238.     Toll.  (A)  18.  S.  P. 

o.  The  Teftator  appointed  his  Executors  to  difpofe  his  Goods  according  to  a  Schedule  to  his 
Will  annexed:  The  Executors  produced  the  Will  to  the  Judge  of  the  Spiritual  Court,  but  not  the 
Schedule,  who  would  not  grant  Adminiftration  unlefs  they  would  give  Bond  to  difpofe  of  the  Sur- 
plus after  Debts  and  Legacies  paid,  as  the  Court  fhould  decree;  which  Bond  they  gave,  and  after- 
wards the  Court  decreed  them  to  pay  1500/.  to  fifteen  of  the  Teftator's  Kindred,  and  other  Sums 
t>  other  Perfons  :  The  Kindred  brought  the  Action  againlt  the  Executors,  and  declared  quod  cum 
tnter  alia,  it  was  declared,  without  (hewing  what  thofe  Things  weie ;  and  this  being  objected  a- 
gainft  the  Declaration,  it  was  adjudged,  that  the  Plaintiffs  having  brought  an  Action  on  the  Cafe, 
'tis  not  requifite  to  declare  fpecially,  for'tis  not  the  fpecial  Performance,  but  the  Non-performance 
which  is  the  Ground  of  the  Aftion;  and  this  be  fet  forth  inter  alia,  as  a  Feoffment  upon  Condi- 
tion, &c.     Sid.  85.  Chambers  verfus  Roberts. 

10.  Sci.fa  upon  a  Judgment  againft.  feveral  Tertenants,  who  came  in  and  pleaded  feveral  Pleas: 
The  Plaintiff  replied,  quoad  feparalia  placita,  &c.  and  upon  Demurrer  it  was  objected,  that  this 
Replication  ought  to  be  feveral  to  each  Plea,  viz,,  quoad  placitum  of  one,  &c.  and  fo  on  quoad 
placitum  of  another;  but  adjudged,  that  quoad  feparalia  placita  is  well  enough,  and  that  it  fhall 
be  conftrued  reddendo  fuigula  finguhs.  Sid.  39.  Curtis  verfus  Bateman.  See  Dyer  181  B 
325.5. 
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ii.  The  Death  of  the  Party  was  aligned  for  Error  in  Fad;  and  upon  an  Affidavit  made,  that 
he  was  alive,  it  was  moved,  that  this  Plea  might  not  be  received;  this  being  to  delay  the  Plain- 
tiff of  his  Execution,  it  was  ruled,  that  the  Attorney  fhould  appear  and  fvvear  the  Plea  with- 
in   feven  Days,   ot   elfe  it  fhould    not    be   received.      Sid*  172.  Bee/tons  Cafe.    SccTclv.  58. 

9  Rep.  30.  B. 

12.  Debt  for  not  pefforming  an  Award;  the  Defendant  pleaded  nullum  arbitriv.m;  the  Plaintiff 
replied  and  fet  forth,  that  the  Arbitrators,  &c.  inter  alia  awarded,  &c.  adjudged,  that  the  Repli- 
cation is  ill.     1  Mod.  36.  Rich  verfus  Morris.     See  1  Lev.  292. 

13.  In  Trefpafs,  &c.  the  Defendant  pleads,  that  Alice  Catmcre  was  feifed  in  Fee,  and  devifed 
the  Lands  to  him  and  his  Heirs',  and  died  feifed;  the  Plaintiff  Protefianda,  that  Alice  Catmere  did 
not  die  feifed,  replied,  that  before  Tho.  Catmere  had  any  Title,  F.  S.  was  feifed  in  Fee,  who 
made  a  Leafe  of  the  Lands  to  H.C.  for  1000  Years,  and  that  the  Refidue  of  the  faid  Term  was 
ajfigned  to  one  W.  M.  under  whom  the  Plaintiff  claimed  pout  per  Jndenturam  affignationis,  &c. 
hie  in  Curia  prolat'  plenius  apparet ;  and  upon  Demurrer  it  was  objefted,  that  this  was  not  a  po- 
fitive  Affirmation,  that  the  Term  was  affigned,  becaufe  it  refers  to  the  Indenture  of  Alignment 
for  its  Certainty;  he  (hould  have  pleaded,  that  A.  C.  concefjit;  and  for  this  Reafon  the  Defendant 
had  Judgment.     2  Lutw.  1337.  Merit  on  verfus  Ben. 

14.  Trefpafs,  &c.  for  Taking  1000  Spice-Cakes,  &c.  The  Defendant  juftified  under  a  Cu- 
ftom  in  London  to  chufe  fix  Freemen  of  the  Bakers  Company  every  Year  in  the  Halimote-Court  to 
infpeft  all  fpiced  Cakes  and  Bread  brought  by  Foreigners,  and  expofed  to  Sale  in  the  Markets  of 
London ;  and  if  they  find  any  made  of  bad  Wheat,  or  not  full  Weight,  or  deceitfully  made  or  ba- 
ked, then  they  ufed  to  feife  and  fend  them  to  the  Prifoners;  that  thrj  Defendant  was  chofen  and] 
fworn  an  Infpector;  that  the  Plaintiff  being  a  Foreigner,  brought  fpiced  Cakes  half  baked  to 
Stocks- Market,  &c.  and  that  the  Defendant,  upon  Infpection,  found  them  not  baked,  and  fo  feifed 
them  ;  and  upon  Demurrer  it  was  held,  that  this  Plea  was  ill,  becaufe  to  lay,  that  he  found  the 
Cakes  not  baked,  is  no  pofitive  Allegation  they  were  ill  baked.  2  Lutw.  1374.  ^nlmei  verfus  Bare- 
foot.    2  Lutw.  1402.  Cade  verfus  Hillary.  S  P. 

154  Trefpafs,  &c.  the  Defendant  pleaded  in  Bar,  that  the  Mayor  and  Aldermen  of  B.  were 
pojfeffed  of  an  Acre  of  Land  called  the  Key,  and  that  the  Plaintiff's  Horfes  being  loaded  with 
Sope-Afhes,  his  Servants  voluiffent  &  conabantur  to  unload  them  on  the  Key  without  the  Leave 
of  the  Mayor,  &c.  and  upon  Demurrer  this  Plea  was  held  ill,  becaufe  there  was  no  poinive  Al- 
legation, that  the  Servants  were  on  or  near  the  Key,  but  only  that  •voluijfent  &  conabantur  to 
unload  on  the  Key.     2  Lutw.  1496.  Randle  verfus  Dean.    S.e  Juftification.  (D)  6.  S.  C. 

(W) 

cohere  ittojc  i$  &eman&e&,  an&  toljcre  left,  t&atr  i$  Due. 

I,  X~>Ovenant  upon  a  Charter-Party  to  pay  48  /.  per  Month,  (viz,.)  when  the  Ship  fhould  arrive 
Vv  in  Guinea,  and  afterwards  fo  much  when  (he  fhould  arrive  in  England;  upon  a  Demur- 
rer to  the  Declaration  it  was  objected,  that  the  Plaintiff  demanded  301.  more  than  was  due  upon 
the  firft  Breach  which  he  afligned,  and  16  r.  hfs  than  was  due  upon  the  laft  Breach  ;  and  tho'  the 
firft  Breach  may  be  cured  by  a  Verdift,  finding  kfs,  or  by  a  Releafe  of  the  Overplus,  yet  the  De- 
mand of  lefs  than  is  due  is  an  incurable  Fault  ;  'tis  fo  in  Affumpfit,  for  which  k&Laftloe  verfus 
Thomlinfon,  and  2  Ceo.  247.  Adderton  verfus  Dunton.  Poph.iog.  Latch  175.  and  as  to  this  Matter 
Affumpfit  and  Covenant  cannot  difler,  becaufe  in  both  thofe  Actions  Damages  are  to  be  recovered; 
and  'tis  certainly  naught  in  an  Action  of  Debt,  for  which  fee  Holmes  verfus  Sanders ;  but  adjudg- 
ed, that  there  is  a  Difference  between  an  Aftion  of  Debt  and  Covenant ;  that  a  Verdict  will  cure 
this  Matter,  if  the  Jury  find  lefs,  tho'  it  might  be  doubtful  whether  it  would  be  good  upon  a  ge- 
neral Demurrer;  but  upon  a  fpecial  Demurrer,  and  fhewing  it  for  Caufe,  'tis  clearly  naught; 
Judgment  was  given  for  the  Plaintiff     2  Lev.  56.  Bolton  verfus  Lee.     See  Refervation.  (E)  13. 

2.  In  Covenant,  the  Plaintiff  declared,  that  he  covenanted  to  ferve  the  Defendant  five 
Years,  and  the  Defendant  covenanted  to  pay  the  Plaintiff  83  /.  every  Year  quarterly,  (viz,.)  20  /. 
1  5  s.  at  Michaelmas,  and  20/.  151.  at  Lady-day,  &c.  and  afligns  the  Breach  in  Non-payment  of 
the  Whole:  The  Defendant  demanded  Oyer  of  the  Indenture,  which  was,  as  the  Plaintiff  had  fet 
forth,  but  only  under  the  (viz,.)  It  was  20/.  at  Michaelmas,  and  the  Plaintiff  had  declared  for 
20  /.  15  s.  Iflue  was  taken,  that  the  Plaintiff  did  not  ferve  the  Defendant;  and  the  Plaintiff  had  a 
Verdift ;  and  now  Error  was  brought,  and  the  Error  afligned  was  the  Variance  between  the 
Sums  in  the  Declaration  and  in  the  Indenture;  for  the  particular  quarterly  Payments  in  the  one 
did  amount  to  more  than  was  in  the  Indenture  by  15/.  but  adjudged,  that  the  Particulars  fhall 
be  paid  by  equal  Portions;  and  tho'  83/.  is  not  due  by  the  Indenture,  but  lefs  by  15  s.  yet  the 
Jury  having  given  no  more  than  what  was  really  due,  the  Demand  of  more  in  the  Declaration 
will  not  hurt,  tho'  in  fome  Cafes  the  Demand  of  lefs  will.     2  Lev.  99.  Vanaflon  verfus  Mackarly. 
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jflDf  plea&mg  IBecojti$, 

i.  TERROR  of  a  Judgment  in  Debt  in  the  Court  at  Briftol,  mpon  a  Bond  of  <5oo  /.  the  De-  Sid.  329, 
.  JC/  fendant  pleaded,  that  the  Plaintiff  had  recovered  upon  the  fame  Bond  in  E.  R.  the  Plain-  Lev.  m. 
nff  replied  Nul  tiel  Record,  &c.  &  petit  judicium  &  debitum,  omitting  damna,  the  Defendanc 
rejoined  quod  habetur  tale  Recordum,  but  did  not  aver  it  as  he  ought,  &  hoc  paratus  eft  verin- 
care  per  Recordum  illud,  but  fays,  prout  per  Recordum  inde  refiden  in  B.  R.  apparet.  Sed  quia 
Recordum,  &c.  hie  nunc  judiciahter  haberi  vel  proferri  non  poteft,  idem  defender/.'  petit  judicium  fi 
Curia  nunc  hie  de  &  fuper  pramijjis  ulterius  procedure  velit;  thereupon  the  Court  at  Briftol  «ave 
Judgment  for  the  Defendant  to  bring  in  the  Record;  and  upon  Failure  thereof,  that  the  Plajntjrf- 
mould  recover  debitum  &  damna,  altho'  he  had  not  prayed  any  Damages  in  his  Replication;  and 
this  was  now  afligned  for  Error;  but  adjudged,  this  was  only  Matter  of  Form,  and  aided  by  the 
Statute  27  Eliz..  ov/>.  5.  of  general  Demurrers;  another  Error  adigned  was,  rhat  the  Bnftol 
Court  ought  not  to  have  given  Judgment  upon  this  foreign  Plea  of  a  Record  in  B.  R.  becaufe 
they  could  not  try  in  their  Court  whether  their  was  any  fuch  Record,  or  not ;  but  adjudged,  that 
the  Record  in  B.  R.  might  be  removed  by  a  Certiorari  out  of  the  Chancery,  and  fgnt  by  Mitti* 
mus  to  the  Bnftol  Court,  and  fo  the  Ifuie  of  Nul  tiel  Record  might  be  tried  there.  1  Saund.  98, 
Pitt  verfus  Knight. 

2.  Sci.  fa.  againft  the  Bail  upon  a  Writ  of  Error,  according  to  the  Statute  3  Jac.  The  Defen-. 
fendant  pleaded,  that  the  Plaintiff  in  the  Writ  of  Error  did  profecute  it  with  Efteft,  and  that  up- 
on fuch  Profecution  the  Judgment  was  reverfed,  &  hoc  paratus  eft  venftcare  ;  and  upon  Demurrer 
to  this  Plea  it  was  adjudged  ill,  becaufe  the  Defendant  ought  to  have  concluded  prout  patet  per 
Recordum.     Raym.  50.  May  verfus  Spencer. 

3.  Writ  of  Error  was  brought  upon  a  Judgment  in  Debt  in  the  Court  of  C  B.  and  the  Defen-  Mod.  Cfi» 
dant  entered  into  a  Recognifance  before  a  Judge  of  that  Court,  that  if  the  Plaintiff  in  Error  fhould  fcs  157, 
be  nonfuit,  or  the  Writ  difcontinued  or  the  Judgment  affirmed,  then  he  would  pay,  &c.  and  now  '97- 

a  Scire  facias  was  brought  upon  this  Recognifance,  &c.  and  the  Defendant  craved  Oyer,  and  See  ®?~ 
pleaded,  that  the  Plaintiff  in  Error  did  profecute  the  Writ,  and  that  he  afligned  Errors  Et  quodpla-  W^  "" 
citum  fuper  breve  de  Error'  prad'  adhuc  pendet  indeterminatum  •  the  Plaintiff  replied,  that  the  Judg- 
ment was  affirmed,  that  placitum  pendet  indeterminatum ;  and  upon  Demurrer  to  this  Replication 
the  Plaintiff  had  Judgment  in  C.  B.  and  now  the  Defendant  brought  a  Writ  of  Error;  and  adjudg- 
ed, that  the  Defendant's  Hea  was  only  by  Way  of  Excufe;  and  that  it  had  been  fuffiuent  for  him 
to  have  pleaded,  that  the  Errors  were  afligned,  and  that  placitum  inde  pendet  indeterminat  ;  'tis 
true,  this  Replication  was  in  the  Negative,  and  for  that  Reafon  the  Plaintiff  did  not  fay,  that  pla- 
citum non  pendet  indeterminatum,  prout  patet  per  Recordum;  but  he  ought  to  have  faiJ,  that  the; 
Record  was  certified  into  B.  R.  in  fuch  a  Term,  and  thereupon  taliter  proceftum  fuit,  quod  judicium 
ajfirmatum  fuit  prout  patet  per  Recordum;  and  if  it  was  not  fo,  then  the  Defendant  might  have 
rejoined  Nul  tiel  Record,  therefore  this  Replication  was  adjudged  ill  5  befides  the  Traverfe,  that 
placitum  pendet  indeterminatum,  puts  the  Matter  of  Record  to  be  tried  by  the  Country;  the 
Judgment  was  reverfed.     2  S.ilk.  5  20.  Fanjhaw  verfus  Momfon. 

4.  Where  the  Foundation  of  the  Action  is  a  Record,  it  muft  be  pleaded  as  fuch,  but  not  where  c  Mai.  S. 
'tis  only  an  Inducement ;  as  for  Inftance,  in  an  Action  of  Debt  for  an  Efape  ;  the  Plaintiff  decla- 
red, that  the  Prifoner  was  committed  and  efcaped;    and  upon  a  Demurrer  to  this  Declaration,  be- 
caufe he  did  not  conclude  prout  patet  per  Recordum,  the  Plaintiff  had  Judgment;  for  the  Commit- 
ment upon  the  Writ,  which  is  a  Record,  was  only  an  Inducement  to  the  Action,  the  Foundation 

was  the  Efcape ;  fo  in  Debt  upon  a  Judgment,  where  the  Plaintiff  declared  quod  cum  recuperajfet, 

ejfc.  this  is  good,  without  faying  *  prout  patet  per  Recordum  ;    and  the  Defendant  may  plead  to  *  Sci.  fa, 

fuch  a  Declaration  Nul  tiel  R:cord.     2  Salk.  565,  Waites  verfus  Briggs.  (C)  Ufi 

5.  Sci.  fa.  againft  the  Bail,  the  Defendant  pleaded  no  Capias  ilTued  againft  the  Principal;  the  *  "' 
Plaintiff  replied,  and  fet  forth  the  Capias,  prout  patet  per  Recordum;  the  Defendant  iejjins  Nul 

tiel  Record;  the  Plaintiff  furrejoins,  quod  habetur  tale  Recordum,  and  prayed  that  the  Court  would 
infpeft  the  Rolls;  and  upon  Demurrer  to  this  Surrejoinder  the  Plaintiff  had  Judgment,  becaufe  by 
the  Demurrer  the  Defendant  denied,  that  the  Court  could  infpeft  their  own  Records,  which  they 


defend'  quod  habeat  hie  Record'  (on  fuch  a  Day)  periculo  incumbent e.  2  Salk.  <j66.-  Moor  v.  Garrett. 
6.  In  Ejeftment,  the  Defendant  refufed  to  enter  into  a  Rule  to  confefs  Leife,  Entry  and  Oufter-, 
but  being  ferved  with  the  Rule,  made  Default,  which  was  recorded,  whjch  the  Plaintiff  would  af- 
terwards have  waived;  but  the  Court  denied  it ;  for  tho"tis  true,  that  an  Aft  of  the  Court  done 
upon  Record  may  be  altered  by  the  Court  in  the  fame  Term  j  yet  an  Aft  of  the  Party,  as  a  De- 
fault or  Nonfuit,  cannot,  for  that  being  once  recorded,  muft  not  be  altered,  becaufe  it  would  be  a 
Means  of  introducing  Falfity  of  Fafts  in  Records.     2  Salk.  566.  Turner  verfus  Bamaby. 

^ie&ge.s.    See  gjeofatlg,  (A) 
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^totalities- 


What  ftiall  be  a  good  Qualification  of  I  What  ftiall  be  a  Plurality.  (B) 
a  Chaplain,  and  what  not.  (A)  |  What  ftiall  not  be  a  Plurality.  (C) 


(A) 

tejat  tyati  be  a  soo&  jtoaiificatton  of  a  Ctjaplain,  tnijat  net. 


*  J»  4      i.  »■  ■    ■<  HE  *  Queen  retained  a  Chaplain  by  Word,  without  Writing,  who,  during  his  Life,  was 
3LCOnrfc  I  reputed  to  be  her  Chaplain,  and  exercifed  that  Office  as  well  in  her  Clofet  as  elfe- 

st/L*  of  where,  and  had  all  the  Benefits  of  one  of  her  Chaplains  ,•  and  being  dead  above 

Exon.  v.  JL         thirty  Years,  a  Queftion  was  made,  whether  fuch  a  Retainer  was  good  to  have  a 

SirHenry  plurality  by  Virtue  of  the  Statute;  adjudged,  that  after  fo  long  a  Time  it  fhall  be  intended  he  was 
Wallop;    du[    and  jawfuiiy  retained.     Cro.  Eliz,.A2+  Wbetflone  verfus  Wigford. 

it  was  ad-         '  J  '  .  • 

judged,  that  the  Queen  might  give  to  any  of  her  Chaplains  as  many  Benefices  as  fie  -would. 

2.  A  Parfon  was  retained  by  a  Baronefs  as  her  Chaplain,  who  had  a  Living  with  Cure,  &c.  and 
obtained  a  Difpenfation  to  hold  two  Livings ;  afterwards  the  Baronefs  married,  and  then  the 
Chaplain  accepted  another  Benefice  with  Cure,  and  was  indu&ed,  &c.  adjudged,  that  it  was 
lawful  for  him  fo  to  do,  for  the  Marriage  was  not  a  Countermand  of  the  Retainer  •  and  'tis  not 
requifite,  that  the  Lady,  who  was  a  Widow  at  the  Time  fue  retained  this  Chaplain,  fhould  con- 
tinue fo  at  the  Time  when  he  accepted  a  fecond  Benefice.  4  Rep.  117.  ABon's  Cafe.  Moor  678. 
S.  C.  By  the  Name  of  The  Queen  verfus  Bijhop  of  Peterborough. 
1  And.  3.  In  a  Quare  Impedit  by  the  Queen  to  prefent  to  a  Parfonage,  which  was  void  by  the  Incurn- 

ioo.  S.  C.  bent's  Taking  another  Benefice,  not  being  qualified  ;  the  Defendant  pleaded,  that  he  was  retain- 
Sk  lBsc  ed  bv  Str  fa,nes  Crofts,  fub  figiUo  fuo,  who  was  Comptroller  of  the  Houfbold,  and   who  by  the 
'  "  '  Statute  21  H.  8.  might  have  two  Chaplains,  and  might  qualify  them  to  take  two  Benefices,  &c. 
the  Plaintiff  replied,  that  the  faid  Sir  James  Crofts  had  two  other  Chaplains  which  were  qualified, 
who  are  jlill  alive,  fo  that  the   Defendant  being  the  Third,  he  could  not  be  qualified,  &c.   the 
Defendant  rejoined,  that  one  of  thofe  two  Chaplains  was  removed  and  difcharged  by  the  faid  Sir 
James  Crofts,  to  be  his  domeftick  Chaplain,  fo  that  he  had  but  two  Chaplains,  of  which  the  De- 
fendant was  one;  and  upon  Demurrer  it  was  adjudged,  that  a  Retainer  fub  figi I lo  is  not  fufficient, 
for  it  mud  be  fub  maau  &  figillo;  and  that  after  a  Perfon  hath  retained  his  full  Number,  and  they 
are  certified  to  be  his  Chaplains,  and  qualified  to  have  two  Benefices,  tho'  he  afterwards  remove 
them  for  any  Difpleafure,  or  otherwife,  yet  during  their  Lives  he  can  qualify  no  other,  for  they 
are  (till  his  Chaplains  at  large,    tho'  not  his  domeftick  Chaplains.     Goilb.  41.   The  Queen  verfus 
Sdvacre. 
Moor  4.  In  a  Quare  Impedit,  the  Cafe  was,  A  Countefs  being  a  Widow,    retained  two  Chaplains, 

5#i.  S. C.  3nd  afterwards  retained  a  Third,  who  procured  a  Difpenfation  to  hold  two  Livings,  and  was  ac- 
cordingly inducted  into  Two,  the  full  being  above  the  Value  of  8  /.  adjudged,  that  the  two  firft 
Chaplains  were  only  capable  of  a  Difpenfation  within  the  Statute  by  Virtue  of  the  Retainer;  and 
the  Retainer  of  the  Third  could  not  deveft  them  of  that  Privilege,  becaufe  by  the  Statute  the 
Countefs  could  qualify  but  Two  and  no  more,  and  therefore  the  Retainer  of  the  Third  was  void, 
and  by  Cunfequence  the  Difpenfation  which  he  had  procured  to  hold  two  Livings,  was  like- 
v.  i-ic  void.     4  Rep.  90.  Drury's  Cafe.     14  Eliz,.  Dyer  312.  S.  P. 

5.  In  a  Quare  Impedit,  the  Cafe  upon  the  Pleadings  was,  that  the  Defendant  pleaded  the  Sta- 
tute 2 1  II.  8.  that  if  a  Man  hath  a  Benefice  with  Cure  of  the  yearly  Value  of  8  /.  and  is  indu&ed 
into  another,  &c.  the  firft  ftiall  be  void;  the  Plaintiff  replied  the  Statute  25  H.  8.  that  a  Chap- 
lain to  an  Earl  might  have  a  Difpenfation  to  hold  two  Livings;  and  the  Queftion  was,  whether 
the  Pope  bef  ire  that  Statute  could  grant  fuch  Difpenfations  ac  Common  Law  ;  and  it  was  the  bet- 
ter Opinion  that  he  might,  for  at  firft  every  Bifhop  had  Power  to  grant  Difpenfations  for  Plura- 
lities, till  they  by  their  Indifcretion  loft  that  Power ;  and  it  was  abrogated  by  a  general  Council, 
hild  Anno  127*.  to  which  Council  we  fent  two  Bifhops  to  aflift;  aid  this  Conftitution  has  been 
received  fince  till  the  Statute  before- mentioned.     Moor  1  19.  Dolman  verfus  Bifhop  if  Saturn. 

a  6.  Where 


Pluralities.  127 1 


6.  Where  a  Parfon  is  a  qualified  Chaplain  to  any  Subject,  and  afterwards  is  made  a  Bifhop,  his 
Qualification  is  void,  fo  that  he  cannot  take  Benefices  de  novo  by  Virtue  of  that  Qualification  •  but 
if  he  had  two  Benefices  before  he  was   made  a  Bifhop,  he  may  have  a  Difpenfation  retinere  thofe 
Benefices  with  his  Bifhoprick  ;  but  he  cannot  have  a  Difpenfation  capere  unum  vel  plura  E 
ficia  de  novo,  if  he  had  his  Number  before.     Hob.  158.  In  Colt  and  B/jbop  of  Coventry's  Cafe, 

7.  A  parion  who  had  one  Benefice,  and  being  Chaplain  to  an  Far!,  got  a  Difpenfation  to  VV. Jones, 
hold  another,  modo  fit  within  ten  Miles  of  the  fiyfl,  and  he  accepted  another,  with  Cure,  &c.  394*  s-  L- 
but  it  was  feventeen  Miles  diftant  from  the  firft,  and  the  Bifhop  fuppofing  the  fir  ft  was  void,  znd 

the  Patron  not  prefenting  within  fix  Months  after  the  Acceptance  of  the  fecond  Benefice,  col- 
lated to  the  firft;  and  in  Ejectment,  the  Queftion  was,  whether  the  Words  fi  mcdb  mace  it  a 
conditional  Difpenfation,  and  the  firft  Benefice  void  when  he  took  the  fecond  ;  adjudged,  that 
tho'  thefe  Words  ufually  made  a  Condition,  yet  by  the  Civil  Law  they  were  only  a  Caution  or 
Admonition,  and  therefore  in  this  Cafe  they  fhall  not  make  a  Condition,  becaufe  of  the  great  Incon- 
veniency  which  might  follow,  to  make  a  great  many  Benefices  void  by  Lapfe,  which  have  been 
quietly  enjoyed  under  fuch  Difpenfations.     Cro.  Car.  475.  Dodfon  verfus  Lynn. 

8.  In  a  fpecial  Verdict  in  Trefpafs  for  taking  his  Tithes,  the  Cafe  was,  Chaplain  Extraordina- 
ry to  the  King,  and  Incumbent  on  Stockton,  and  afterwards  inducted  to  the  Rectory  of  Inkbb'row, 
being  above  the  yearly  Value  of  8  /.  by  Reafon  whereof  Stockton  was  void,  and  fo  continued 
two  Years,  and  then  he  was  again  prefented  to  it  by  the  King,  as  upon  his  Title  of  Lapfe,  and 
thereupon  he  was  inducted  again  to  Stockton,  being  likewife  above  Value  ;  adjudged,  that  a 
Difpenfation  is  not  necefTary  for  a  Plurality,  where  the  King  prefents  his  <  haplain  to  a  Lcond  Be- 
nefice b.caufe  fuch  a  Prefentation  imports  a  Difpenfation,  which  the  King  harh  Power  to  grant 
as  Supreme  Ordinary;  but  if  fuch  a  Chaplain  be  prefented  to  a  fecond  Benefice  by  a  Subject,  he 
muft  have  a  Difpenfation  before  he  is  inditutedto  it;  that  the  King's  Chaplain  extraordinary  is 
not  a  Chaplain  within  the  Benefit  of  the  Aft,  1 1  H.  8.  cap.  13  £r  14  but  only  his  Chaplains  in 
Ordinary  ;  for  his  Name  is  only  entered  in  the  Book  of  the  King's  Chaplains,  whereas  a  Chaplain 
within  that  Statute  ought  to  be  retained  under  Seal.     1  Salk.  161.  Brown  verfus  Mugg. 

(B) 

Utyat  fijali  be  a  plurality. 

iY  the  Canon  Law  no  Ecclefiaftical  Perfon  could  hold  two  Benefices  with  Cure,  (iintil  & 
fsmel,  but  that  upon  taking  the  fecond  Benefice,  the  firft  wasipfo  fatlo  void;  the  Tope 
by  Ufurpation  did  difpenfe  with  that  Law,  but  the  King  may  do  it  de  jure,  becaufe  that  Canon 
is  not  repugnant  to  the  Common  Law;  befides,  by  the  Statute  21  H.  8.  cap.  13.  what  the  Pope 
did  by  Ufurpation,  is  now  vetted  in  the  King  de  jure  •  and  therefore  he  may  grant  Difpenfations 
to  hold  two  Benefices  with  Cure,  fimul  &  fcmel. 

2.  In  Replevin,  &c.  the  Cafe  upon  the  Pleadings  was,  That  a  Parfon  having  a  Benefice  of  the 
Value  of  8 /.  per  Ann.  took  another  with  Cure,  &c.  but  without  any  Difpciifarion  ;  and  the 
Defendant  fet  forth,  that  it  was  of  the  yearly  Value  of  8  /.  but  did  not  aver,  it  was  of  that  Va- 
lue in  the  Qjieeus  Books  ;  and  upon  Demurrer  it  was  adjudged,  that  it  was  iufficienf  to  aver  it 
to  be  of  the  yearly  Value  of  8/.  without  faying,  in  the  QUe'eh  s  Books,  becaufe  the  Court  foolc 
Cognifa nee  only  of  the  true  Value,  there  having  been  two  Valuations  made  of  Ecclefiaftical  Li- 
vings, one  in  the  Reign  of  Ed.  1  the  other  by  the  Statute  26  H-  8.  bur.  the  Court  took  not  any 
Notice  of  thofe  Valuations.     Cro.  EHz,  853.   Bond  verfus  Trickett. 

2.  In  Ejectment,  there  was  a  Special  Verdict,  in  which  the  Point  was,  whether  a  Parfon  who 
hath  one  Living  with  Cure,  above  the  Value  of  8  /.  per  Ann.  and  accepts  another  with  Cure, 
and  above  Value,  and  is  admitted  and  Jnflituted  into  the  fecond,  and  before  Induction  gets  a  Dif- 
penfation to  hold  the  fecond,  whether  in  fuch  Cafe  the  firft  was  void  ;  and  adjudged,  that  it  was, 
becaufe  the  Church  was  full  by  Injiitution  againft  all  Perfons  but  the  King ;  and  therefore  the 
Difpenfation  came  to  late.     Goldf.  162.   Robbins  verfus  Prince. 

4.  The  Cafe  before-mentioned  has  been  doubted,  for  in  a  Quare  Impedit  brought  by  the  King 
a^ainft  the  Bifhop  of  B.  and  H.  the  Incumbent,  for  difturbing  him  to  prefent  to  the  Church  of  C. 
&c.  which  came  to  him  by  Lapfe;  the  Plaintiff  fet  forth  the  Statute  21  //.  8.  and  that  //.  the 
Defendant,  was  Parfon  of  C.  being  a  Benefice  with  Cure,  of  the  Value  of  8/.  viz-,  of  the  Value 
of  30  /.  per  Ann.  and  that  he  took  another  Benefice  with  Cure,  (viz..)  M.  by  which  the  firft  be- 
came void,  and  fo  continued  for  two  Years,  fo  that  the  Plaintiff"  ought  to  prefent ;  the  Defendant 
by  Proteftation  faid,  that  the  Church  of  C.  was  but  of  the  Value  of  7  /.  14  J.  per  Annum,  at 
the  Time  of  the  Making  the  Statute,  and  then  he  pleaded  the  Stat  26  H.  8.  by  which  the  Lord  Chan- 
cellor had  Power  to  enquire  of  the  Values  of  all  Benefices,  and  to  certify  the  fame  into  the  Exchequer; 
and  that  upon  a  Commiffion  for  that  Purpofe  awarded,  it  was  returned  into  the  Exchequer,  that  the 
Church  of  C.  was  but  of  the  Value  of  7  /.  14/.  and  that  he  was  inducted  into  the  faid  Church  ;  but 
becaufe  it  was  of  fo  fmall  a  Value,  he  obtained  a  Difpenfation  to  take  another,  &c.  and  thereupon 
he  was  inducted  into  the  faid  Benefice  of  M.  being  of  the  Value  of  8  /.  per  Annum ;  and  upon 
Demurrer  to  this  Plea,  the  Court  was  divided,  whether  the  Value  fhould  be  taken,  as  it  was  in 
the  King's  Books,  or  according  to  the  true  Value  of  the  Living.  The  King  verfus  Bifhop  of  B-  and 
Henley.    Pafch.  18  Jac. 

5.  In 
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?.  In  a  Quart  lmped.it  to  prefent  to  the  Church  of  Grinflead  in  EJfex,  being  of  the  Value  of 
<  I.  the  Plaintiff  declared,  that  the  King  was  feifed  of  the  Advowfon  in  Fee,  and  preferred  T.  S. 
who  was  admitted,  inftituted  and  inducted,  who  afterwards  was  inducted  into  the  Church  of 
Stoneham,  by  Reafon  whereof  Grinfted  was  void,  &c.  The  Bifhop  claimed  nothing,  but  as  Or- 
dinary, &c.  T".  S.  pleaded,  and  confeffed  the  King's  Title  ;  but  that  before  the  Action  brought, 
and  after  his  Induction  to  Stoneham,  the  Archbifhop  granted  him  a  Difpenfation  retinere  the  laid 
two  Benefices,  &c.  to  this  Plea  the  Attorney  General  demurred,  and  Judgment  was  given  for  the 
Ki.-g  in  C.  B.  and  upon  a  Writ  of  Error  in  B.  R.  the  Judgment  was  affirmed  ;  for  tho'  this  was 
not  Avoidance  of  the  fir  ft  Benefice  by  the  Statute  21  H.  8.  becaufe  it  was  und^r  the  Value  of 
S  /.  yet  it  was  an  Avoidance  by  the  Canon  Law,  without  any  Sentence  of  Deprivation  ;  fo  that 
the  Patrcn  might  prefent :  The  Difference  is  thus  ;  ff.  where  the  Church  is  above  that  Value,  the 
Patron  is  bound  to  take  Notice  of  the  Avoidance  at  his  Peril,  becaufe  'tis  by  Virtue  of  an  Ail  of 
Parliament,  and  therefore,  if  he  doth  not  prefent  within  fix  Months,  to  the  firft,  after  the  In- 
duction to  the  fecond  Benefice,  'tis  lapfed  to  the  Bifhop  ;  but  if  the  Church  is  under  Value  (as  in 
•  Fjy  ihe  the  principal  Cafe)  then  there  can  be  no  Lapfe,  unlefs  the  Patron  hath  *  Notice  given  of  the  A- 
Vjhop.  voidar.ee  •  'tis  true,  he  may  take  Notice  himfelf  if  he  will,  and  prefent  immediately,  and  a  Quare 
ImpeJit  lies  againft  the  Bifliop,  if  he  refufe  to  admit  the  Clerk  :  But  as  to  the  Difpenfation  in  this 
Cafe,  it  came  too  late,  becaufe  the  firft  Living  was  void  by  the  Induction  into  the  fecond,  and 
a  Difpenfation  retinere  a  void  Living,  muft  be  ineffectual  both  in  Law  and  Reafon.  W-  Jones 
404   'The  King  verfus  Bijhop  of  London  and  Raldock. 

6.  In  a  Special  Verdict  in  Trefpafs,  &c.  the  Cafe  was,  that  the  Plaintiff  Sharp  was  Rector  of 
Selurrovi,  which  is  a  Rectory  with  Cure,  &c.  and  under  the  yearly  Value  of  8  /.  in  the  Firfl-Fruits 
Book,  but  now  of  the  real  Value  of  50  I. per  Ann.  that  he  accepted  another  Benefice  with  Cure, 
&c.  and  was  lawfully  inducted  to  the  fame  for  fix  Years  laft  pait ;  that  Richard  Thorpe,  before  and 
after  the  Acceptance  of  the  fecond  Benefice,  was  the  Patron  of  the  Church  of  Seburrow,  but  had  no 
Notice  of  fuch  Acceptance  ;  that  King  Charles  the  2d.  prefented  the  Defendant  by  Lapfe,  who 
was  thereupon  inftituted  and  inducted,  and  entered  into  the  Parfonage-Houfe,  and  the  Plaintiff 
brought  an  Action  of  Tiefpafs;  the  Queftion  was,  whether  the  Church  was  void  within  the 
Words  of  the  Statute  21  H.  8.  (viz,.)  If  any  Perfon  having  one  Benefice  with  Cure,  of  the  yearly 
Value  of  8  1.  or  above,  accept  another  with  Cure,  and  be  induEled,  that  then  the  firjl  jhall  be  void: 
Another  Queftion  was,  That  if  the  Church  was  not  void  within  the  Words  of  the  Statute,  then, 
whether  it  was  void  by  the  Canon  Law,  which  is,  that  he  who  takes  a  Benefice  with  Cure,  &'c. 
if  he  had  another  before,  he  is  ipfo  facto  deprived  of  the  firfl  ;  and  it  was  held,  that  this  was  not 
a  Plurality  within  the  Statute,  becaufe  it  did  not  appear,  that  the  firft  Benefice  was  of  the  yearly- 
Value  of  8  /.  in  the  King's  Books,  at  the  T'ime  when  he  accepted  the  fecond,  which  ought  to  be 
precifely  proved,  becaufe  'tis  in  the  Cafe  of  a  Penal  Statute  made  againft  the  Common  Law, 
by  which  the  firft  Benefice  was  never  made  void,  be  it  of  what  Value  it  will,  upon  the  Acceptance 
of  a  fecond:  'Tis  true,  the  Jury  found,  that  it  was  now  of  the  Value  of  <yo\.per  Ann.  which  may 
be  very  true ;  for  the  Word  Now  muft  relate  to  the  Time  of  the  Verdict  given,  and  yet  it  may 
not  be  of  the  yearly  Value  of  8  /.  at  the  T'ime  of  the  Acceptance  of  the  fecond  Benefice,  which 
might  be  many  Years  fince;  for  'tis  not  found  when  he  accepted  it  ;  befides,  the  Finding  the 
firft  Benefice  to  be  now  of  the  yearly  Value  0/50/.  cannot  be  material,  becaufe  the  Value  muft 
be  taken,  as  'tis  in  the  King's  Books  in  the  Firfl-Fruits  Office ;  as  to  the  fecond  Queftion,  'tis 
plain,  that  the  Church  is  void  by  the  Canon  Law,  but  where  the  Avoidance  is  by  that  Law,  No- 
tice ought  to  be  given  to  the  Patron  ;  and  if  he  had  no  Notice,  no  Lapfe  incurs  on  him  j  and  the 
Jury  found,  that  he  had  no  Notice.     2  Lutw.  Rep.  1 301.  Sharpe  verfus  French. 

(C) 

aBtiat  fi)all  not  be  a  plurality*   See  (B)  pi.  6. 

I.  A  Parfon  who  had  one  Benefice,  obtained  a  Difpenfation  for  another,  and  accordingly  was 
Jl\.  inducted  into  a  fecond  Benefice,  and  afterwards  he  accepted  the  Archdeaconry  of  Glou- 
cefier  ;  now,  tho'  by  the  Civil  Law  the  firft  Benefice  was  void  by  this  Means,  yet  by  our  Law  'tis 
not,  becaufe  of  a  Provifo  in  the  Statute  21  H.  8.  by  which  no  Deanery  or  Archdeaconry,  fhall  be 
taken  to  be  a  Benefice  with  Cure,  &c.     1  Leon.  $16.  Underbill  verfus  Savage. 

2.  A  Man  was  Parfon  of  a  Church,  with  a  Vicarage  endowed;  the  Parfon  accepted  a  Prefen- 
tation  to  the  Vicarage,  without  any  Difpenfation  ;  adjudged  by  Hobart  Ch.  Juft.  that  tho*  thefe 
were  feveral  Advowfons,  and  feveral  Quart  Impedits  might  be  brought  for  them;  yet  this  was  no 
Plurality,  becaufe  the  Parfonage  and  the  Vicarage  are  both  but  one  Cure;  the  Vicarage  being  en- 
dowed out  of  the  Parfonage;  and  alfo  there  being  a  Provifo  in  the  Statute  21  H.  8.  cap.  13.  that 
a  Parfonage  which  hath  a  Vicarage  endowed,  fljall  not  be  taken  to  be  a  Benefice  with  Cure  of 
Souls  within  that  Statute,  to  make  a  Plurality.     2  Cro.  691.  Woodley  verfus  Manwaring. 
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policy  of  Jnttttattce- 

(A) 

I.        A       Sfumpfit  on  a  Policy  of  Infurance  ;  upon   Non  affumpfit  pleaded,  the  Jury  found  the     l  v 
/\         Policy,  by  which  the  Infurers  undertook  from  London  to  Venice,  and  the  Words  were  Lo?  ' 
f\        Warranted  to  depart  with  Convoy  ;  it  was  held,  that  thefe  Words  mean,    that   be  4*Mod. 
-A.  JUL      will  fail  out  of  the  Port  with  Convoy,  without  any  wilful  Default  of  the  Matter  •  58- 
therefore,  if  after  fuch  Departure  out  of  the  Port,  the  Ship  is  feparated  by  Tempeft,  and  taken' 
the  Infurers  are  not  liable  :  In   another  Cafe,  it  was  held,  that  thefe  Words  mean,  to  depart  with 
Convoy,  (/.  e.)  from  fuch  Place  where  Convoys  are  to  be  had,  as  the  Downs,  &c.  but  Holt   Ch. 
Juft.  held,  that  B.  R.  takes  Notice  of  the  Laws  of  Merchants,  which  are  general,  but  not  of  par- 
ticular Ufages;  as  of  taking  Convoys  in  the  Downs,  for  that  is  no  Part  of  the  Law  of  Merchants. 
2S4/&.  443.  'Jefferies  verfus  Legendra,  and  Lethulier's   Cafe.     See  Teh.   136.  The  Plaintiff  had 
Judgment. 

2.  Policy  of  Infurance  is  difcharged  only  from  the  Time  of  Deviation  j  therefore,  if  any  Da- 
mage happens  in  the  Voyage  before  that  Time,  the  allured  fhall  recover  for  fo  much.  2  Sal.  444. 
Green  verfus  Toung. 

3.  Policy  of  Infurance,  upon  Non  ajfumpftt  pleaded,  the  Cafe  was  thus;  One  Crifp  being  in 
the  Weft-Indies,  fent  a  Letter  to  Bates  in  London,  to  infure  Goods  upon  the  Mary  Galley,  Cap- 
tain Hill  Commander;  Bates  carried  the  Letter  to  one  Stubbs,  who  writ  Polices,  and  he  by 
Miftake  made  the  Infurance  on  the  Mary,  Captain  Haflewood  Commander,  and  the  Policy  thus 
made  was  fubfcribed  by  the  Defendant ;  afterwards  the  Mary  Galley  was  loft  •  then  Stubbs  ap- 
plies to  the  Infurers  to  confent  that  the  Policy  might  be  altered,  to  which  they  agreed,  and  the 
Miftake  was  amended ;  and  tho7  it  was  objected  at  the  Trial,  that  the  Mary  was  a  ftouter  Ship, 
and  that  the  Infurers  ought  to  have  a  greater  Pramium  for  the  Mary  Galley  ;  yet  it  was  held,  that 
this  Action  would  lie,  the  Miftake  being  rectified  by  Confent,  after  the  Policy  under-written.  2 
Salk.  444.  Bates  verfus  Grabham. 

4.  Cafe,  &c.  upon  a  Policy  to  infure  the  William  Galley  from  Bremen  to  London,  warranted  to 
depart  with  Convoy  ;  this  Galley  fail'd  from  Bremen  with  a  Dutch  Convoy  to  the  Rib,  where 
they  were  joined  with  feveral  Dutch  and  Englijh,  and  from  thence  failed  with  them  to  the  Texely 
where  they  ftayed  about  nine  Weeks,  and  from  thence  they  all  failed,  and  the  Galley  was  fepara- 
ted in  a  Storm,  and  taken  by  a  French  Privateer,  and  retaken  by  a  Dutch  Privateer,  and  paid  80  /. 
to  him  as  Salvage-Money  ;  ruled  per  Holt  Ch.  Juft.  that  the  Voyage  ought  to  be  according  to  Ufage, 
and  that  tho'  Going  to  the  Elb  was  in  Faft  out  of  the  Way,  yet  it  was  no  Deviation,  becaufe 
till  after  the  Year,  1703,  there  was  no  Convoy  for  Ships  directly  from  Bremen  to  London  ;  the 
Plaintiff  had  a  Verdift.     2  Salk.^%.  Bond  verfus  Gonfales. 


$oo?  $nfonerg*   See  statute*.  (F)  3. 

$00?  -Kates.   See  cayeg  fo?  tfce  #oo?* 

f&offefffom   See  jsargain  ana  ^aie,  (A) 
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IPoffilrilitp* 


LWhat  Ads  extend  to  a  Poflibility,  what  J      barred,   and  by  what  not.  (A) 
not;   and  by    what  Ads  it  fhall  be  I  Of  a  Devife  of  a  Poflibility.  (B) 


(A) 

mfat  M$  ertenD  to  a  $offtbtiit?,  vuljat  not;  ana  by  lofjat  Mjs  it  ©all 

be  barren,  and  by  tofjat  not. 

Ojfibility,  in  a  legal  Senfe,   is  that  which  may  or  may  not  be,  and  'tis  either  near  or 
I     remote  ;  as  for  Inftance,  where  an  Eftate   is  limited  to  one  after  the  Death  of  an- 
*  Hardr.'  B""^      other,  this  is  a  *  near  Poflibility  ;  but  the    Law  doth  not  regard  a  Poflibility  which  is 

417t      '        .i&.  remote;  as  where  there  is  a  Tenant  in  Tail  in  Poffeffion,  Remainder  in  Tail  to  B.  E.  who 

grants  all  his  Eftate  to  C.  C.  for  the  Life  of  the  Tenant  in  Tail  in  Poffeffion  ;  this  is  a  void  Grant, 
becaufe  'tis  a  remote  Poflibility,  and  indeed  'tis  impoffible,  that  it  fhould  ever  take  Erred  ;  for  'tis 
a  very  remote  Poflibility,  to  fuppofe  that  the  Tenant  in  Tail  in  Poffeffion  may  enter  into  Religion, 
and  become  profeft,  and  that  thereupon  the  Grantee  may  enter  and  enjoy  the  Eftate  during  his 
Life.     2  R?p.  50.  In  Sir  Hugh  Cholmly's  Cafe. 

2.  Leffee  for  thirty  Years  devifed  the  Profits  to  a  Woman  during  her  Widowhood,  and  after- 
wards devifed  the  Term  it  felf  to  B.  B.  and  died  ;  the  Widow  by  the  Affent  of  the  Executors 
entered,  and  afterwards  purchased  the  Inheritance  of  him  in  Reversion,  who  covenanted,  that  it 
was  Free  from  Incumbrances,  and  entered  into  a  Bond  for  Performance  of  Covenants ;  in  an  Ac- 
tion of  Debt  brought  on  this  Bond,  the  Breach  affigned  was,  that  there  was  Incumbrance  on  the 
Lands  ;  for  there  was  a  Term  of  Years  in  it,  devifed  to  B.  B.  and  for  the  Defendant  it  was  infilled, 
that  he  having  a  remote  Poffibtlity  to  enjoy  the  Term  after  the  Death  of  the  Widow,  this  Cove- 
nant did  not  extend  to  it;  but  adjudged,  that  it  did.  10  Rep.  Hammington  verfus  Rudyard,  vouched 
in  Lampett's  Cafe. 

3.  The  Teftator,  being  feifed  in  Fee,  devifed  the  Lands  to  his  Wife  for  Life,  Remainder  in  Fee 
to  his  Son  John,  when  he  fhall  be  25  Years  old  •  John,  after  the  Age  of  21,  and  before  25,  le- 
vied a  Fine  to  B.  B.  and  lived  till  after  25  Years,  and  then  died  ;  adjudged,  that  his  Heir  was 
barred  by  this  Fine,  tho'  when  it  was  levied,  his  Father  had  only  a  Poflibility  to  have  the  Fee- 
fimp'e  ;  this  is  cited  in  10  Rep.  46,  50  a.  In    Lampet's  Cafe.  viz.  John/on  verfus  Gabriell. 

4.  But  where  the  Teftator  was  poffeffed  of  a  Leafe  for  Years,  and  devifed  the  Profits  thereof  to 
W-  R.  for  Life,  Remainder  to  another  ;  and  afterwards  the  Devifee  for  Life  entered  with  the 
Affent  of  the  Executor,  and  then  he  in  Remainder  for  Life  affigned  all  his  Intereft  to  another, 
and  then  the  Devifee  for  Life  died  ;  it  was  adjudged,  that  this  Aflignment  was  void,  becaufe 
whilft  the  Devifee  for  Life  was  living,  he  in  Remainder  had  only  a  Poflibility  to  have  the  Term; 
for  the  Devifte  for  Life  had  an  Intereft  in  it  fab  mo  do,  becaufe  he  might  have  furvived  the  whole 
Term.     4  Rep.  64.  B.  cited  in  Full-wood's  Cafe.     See  Sparke  verfus  Sparke.  S.  P. 

5.  A  Leafe  was  made  to  Husband  and  Wife  of  a  Term  for  Years,  for  their  Lives,  Remainder 
to  the  Executors  of  the  Survivor  ;  the  Husband  granted  the  Term;  adjudged,  that  it  fhould  not 
bar  the  Wife,  becaufe  he  had  only  a  Poflibility  to  it,  if  he  had  furvived  his  Wife,  and  no  Intereft 
till  then.     Hill.  17  Eliz,.  Popham. 

6.  Husband  and  Wife  were  Tenants  in  Tail,  Remainder  to  the  Right  Heirs  of  the  Husband, 
who  had  iffue  a  Son  ;  afterwards  the  Father  levied  a  Fine  to  the  King,  who  granted  the  Lands 
to  the  Earl  of  Huntingdon  and  his  Heirs ;  the  Husband  died,  and  the  Widow  entered,  and  was 
poffeffed,  and  then  the  Reverfion  in  Fee  defccnding  on  the  Son  of  the  Earl,  he  and  the  Wi- 
dow joined  in  a  Deed,  by  "which  he  confirmed  all  the  Efiate  to  her,  and  to  the  Heirs  of  her  Body, 
by  her  Husband  begotten  ;  the  Widow  died  ;  it  was  infifted,  that  the  Efiate-Tail  of  the  Huj- 
band  was  barred  by  the  Fine,  and  that  nothing  paffed  to  the  Wife  by  the  Confirmation  made  to 
her  by  him  who  had  the  Reverlion  j  becaufe  he  had  only  a  Poflibility  to  it  after  the  Death  of 
the  Husband  without  iffue  ;  and  a  Poflibility  cannot  be  transferred  ;  but  it  was  the  better  Opi- 
nion, that  it  might,  either  by  Confirmation  or  Releafe.     Cro.  Car.  342.  Baker  verfus  IVillis. 

a  7.  De- 
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7.  Devife  of  all  his  Lands  to  his  Wife  for  her  Life,  Remainder  of  a  Moiety  thereof  to  his  eldeft 
Son  in  Fee,  Remainder  of  the  other  Moiety  to  his  youngefi  Son  in  Fee  :  Provifo,  that  his  Wife 
fhall  pay  his  Debts  and  Legacies ;  and  if  fhe  die  before  Payment,  &c.  then  his  two  Sons  (hall  pay 
them;  and  if  either  of  his  Sons  die  before  Payment,  then  the  Survivor  fhall  have  the  whole  in  Fee- 
the  e'.deft  Son  (in  the  Life-time  of  his  Mother)  releafed  to  the  youngdt,  all  his  Right,  &c  to 
the  Reversion  and  Remainder  devifed  to  him  by  his  Father-  It  was  objected,  that  this  Releafe 
could  be  no  Bar  to  his  Right,  becaufe  he  had  only  a  remote  Pofllbility  to  the  Remainder,  for  his 
Mother  muft  be  dead,  and  the  Debts  and  Legacies  muft  be  paid  before  he  can  have  any  Title  • 
but  adjudged,  that  his  Right  was  extinguifhed  by  this  Releafe,  for  the  Poffibility  was  not  remote'. 
Winch  54.  fioc's  Cafe. 

8.  Leafe  of  an  Hbufe  for  forty  Tears,  in  which  the  Leffee  covenanted  to  repair;  and  at  the 
End  of  the  faid  forty  Years,  if  upon  View  of  the  LefTor  the  Houfe  fhould  be  fufficie'ntly  repaired, 
then  the  Leffee,  &c  fhould  have  it  for  forty  Tears  longer-  afterwards  the  Leffee  ajjigned  all  the  In- 
tereft and  Term  of  Years  which  he  had  in  the  Premises ;  then  the  Affignee  made  his  Wife  Execu- 
trix and  died,  and  fhe  affigned  her  Intereft  to  the  Defendant;  then  the  forty  Years  expired,  and 
the  Houfe  being  in  good  Repair,  the  Defendant  continued  in  Poffeffion  claiming  another  forty 
Years  by  Virtue  of  the  original  Leafe  made  to  the  Leffee  ;  but  adjudged,  that  this  Poffibility  of  en- 
sealing the  Eftate  in  the  Houfe  for  forty  Years  longer,  it  being  in  good  Repair,  fhall  not  go  to 
the  Affignee  of  the  firft  40  Years,  but  was  determined  by  that  Affignment  which  was  made  to  him 
by  the  LefTee,  for  fuch  Poffibility  could  not  pafs  by  that  Affignment,  becaufe  the  Leffee  affigned 
all  the  Intereft  only  of  that  Term  of  Years  which  he  then  had  in  the  Houfe,  tho'  one  Judge  was 
of  Opinion,  that^this  Poffibility  was  inherent  and  depending  on  the  firft  Term  for  forty  Years. 
Moor  27.   S kerne's  Gafe. 

9.  The  Teftator  being  polTeffed  of  a  term  for  Years,  devifed  it  to  his  Wife  for  fo  long  Time 
as  fhe  fhould  live,  and  afterwards  to  his  Son,  and  died  ;  the  Widow  purchafed  the  Inheritance,  and 
fold  it  to  one  IV.  R.  and  covenanted  with  the  Purchafer.  that  it  was  fiee  from  Incumbrances,'  and 
entered  into  a  Bond  for  Performance  of  Covenants,  and  died,  and  then  the  Son  clamed  the  Re- 
fidue  of  the  Term  by  Virtue  of  the  Devife ;  but  in  an  Aftbn  of  Debt  brought  againft  him  upon 
this  Bond,  it  was  held  ill,  becaufe  the  Poffibility  that  he  might  furvive  his  Mother  was  an  Incumbe- 
rance  by  which  the  Bond  was  forfeited.     Moor  249. 

10.  The  Earl  of  Oxford  made  a  Leafe  to  his  Brother  Robert  Vere  for  Life,  of  the  Manor  of 
Sbotabrook  in  Berks,  and  that  if  he  marry,  and  his  Wife  jhould  furvive,  then  Jhe  jlould  have  it  for 
Life  ;  Robert,  before  he  married,  made  a  Feoffment  of  the  Manor  to  T.  Nook ;  and  afterwards  the 
Earl  of  Oxford  levied  a  Fine  to  the  faid  Nook ;  then  Robert  married  and  died',  and  his  Wife  fur- 
vived  ;  adjudged,  that  the  Remainder  to  the  Wife  for  Life  was  deftroyed  by  this  Feoffment,  and 
that  this  Poffibility  of  her  having  it  was  included  in  the  Fine,  which  is  likewife  barred.  Moor 
554.  Povjle  verfus  Veer. 

(B) 
3©ebtie  Of  ^OUtbiittteg.    See  Executory  <i)evife. 

t.  T"T"7Here  the  Teftator  hath  only  a  Poffibility  and  no  Intereft,  that  is  the  Reafon  why  his 
VV  Executors  fhall  not  have  the  Term,  as  where  the  Teftator  devifed,  &c:  to  his  Wife  for 
Life,  and  if  Jhe  live  till  his  Son  wcu  twenty-four  Tears  of  Age,  then  to  him;  and  if  fhe  die  before 
that  Time,  then  to  B.  B.  until  his  Son  fhould  arrive  to  that  Age;  B.  B.  died  before  the  Wife, 
then  fhe  died  before  the  Son  was  twenty-four  Years  old;  adjudged,  that  the  Executor  of  B.  B. 
fhall  not  have  the  Eftate  till  the  Son  is  twenty-four  Years  old,  becaufe  nothing  was  vefted  in  his 
Teftator,  but  only  a  meer  Poffibility  of  an  Intereft.     Goldf.  6^. 

2.  There  is  a  Difference  between  a  Poffibility  founded  on  a  Truft  and  a  meer  Poffibility,  for 
the  firft  may  be  devifed,  but  the  other  cannot,  either  by  the  Common  Law  or  by  Equity  ;  as  for 
Inftance,  the  Teftator  devifed  a  Term  for  Years  to  James  Moor,  for  his  Life;  and  if  he  fhould 
happen  to  die  before  the  Expiration  of  the  Term,  then  he  devifed  the  Remainder  of  the  faid 
Term  to  Philip  Cole,  who  having  only  a  Poffibility  to  have  it,  if  he  furvived  James  Moor,  devifed 
all  his  Intereft  to  Richard  Cole,  he  the  faid  James  Moor  being  then  living;  afterwards  Richard 
Cole  granted  the  Term  to  fome  Friend  in  Truft  for  himfelf ;  adjudged,  that  this  Poffibility  being 
founded  on  a  Truft  in  Philip  Cole  to  preferve  the  Leafe,  he  may  declare  his  Will  thereof.  Moor 
808.  Cole  verfus  Moor. 

3.  Devife  of  Lands  to  a  Man  and  his  Heirs,  upon  Truft,  to  pay  300 1,  per  Annum  to  his 
Daughter  Mary  for  her  Life ;  and  if  Jhe  have  Children,  then  to  pay  the  fame  to  them  fucceffively, 
and  for  Want  of  fuch  Iffne,  then  to  Anthony,  who  had  Iftue  John,  and  died  ;  John,  in  the  Life- 
time of  Mary,  devifed  the  Lands  to  the  Plaintiff  Bijhop,  and  then  died  without  Iffue;  adjudged, 
that  this  Devife  to  Bifjop  was  void,  becaufe  John  the  Devifbr  had  only  a  Poffibility  to  have  the 
Ejlate,  if  he  furvived  Mary,  dying  without  IJfue,  which  was  too  remote  a  Poffibily  to  veft  any  In- 
tereft in  him.     3  Lev.  427.  Bijhop  verfus  Fount  aine. 

poftulation.   See  ADjamar?,  (A)  io. 

POtoCttf,     See  &UtfcOJtt£,  (B) 
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(A) 


1 


i*HE  Statutes  of  Pramunire  are  27  Ed.  3.  16  R.  2.  both  which  wera  made  when 
the  Pope  ufurped  Ecclefiaftical  Jurifdiftion  here;  and  the  Writ  being  contra  coro- 
nam  &  dignitatem  Regis,  it  hath  been  an  Opinion,  that  no  Pramunire  will  lie 
now  againft  an  Ecclefiaftical  Perfon,  becaufe  all  Ecclefiaftical  Power  is  fettled  in  the 
Crown  ;  but  it  was  refolved  by  all  the  Judges,  that  thefe  Statutes  are  in  Force,  and  that  when 
an  Ecclefiaftical  Judge  doth  ufurp  upon  the  temporal  Laws,  which  are  the  Birth-right  of  the  Sub- 
ject, he  draws  him  ad  aliud  examen,  and  therein  he  offends  contra  coronam  &  dignitatem  Regi*. 
12  Rep.  50. 

2.  The  Attorney  General  profecuted  a  Pramunire  for  the  Queen  and  R.  B.  againft  the  Dean  of 
Chrtfl-Church  in  Oxford,  and  others,  and  afterwards  withdrew  his  Suit;  and  it  was  adjudged, 
that  by  this  Means  the  Party  grieved  could  not  proceed,  becaufe  the  principal  Matter  of  the  Pra- 
munhe  was  the  putting  him  out  of  the  Queen's  Protection,  and  the  Damages  to  the  Party  are  but 
acceffary,  fo  that  the  Principal  being  releafed,  the  Damages  are  fo  likewife.  1  Leon.  290.  Queen, 
Parrot,  and  Dean  of  Chri/l-Church. 
W.  Tones  3-  The  Defendant  being  feifed  in  Fee,  was  indicted  for  a  Pramunire,  upon  the  Stat.  13  Eliz,. 
217. S.C.  but  before  Conviction  he  made  an  Entail  of  his  Lands;  it  was  adjudged,  that  the  Attainder  fhall 
relate  to  the  Time  of  the  Offence,  and  that  was  before  he  entailed  his  Lands,  and  not  to  the  Time 
of  the  Judgment,  which  was  afcerwards ;  and  therefore  the  Frehold  being  in  him  at  the  Time  of 
the  Attainder,  fhall  not  be  devefted  without  an  Inquifition  under  the  Great  Seal.  Cro.  Car.  123, 
172.  Groffe  verfus  Gayer.     See  Exchequer  Seal.  (B)  5. 

4.  Tenant  in  Tail  was  attainted  in  a  Pramunire,  he  fhall  forfeit  his  Lands  only  during  Life, 
and  afterwards  the  IiTue  in  Tail  fhall  Inherit.  Trudgeon's  Cafe  vouched  in  Dr.  Fojlers  Cafe. 
1  1  Rep.  56  and  63. 

5.  In  a  Prohibition  by  the  King  brought  againft  a  Prior,  for  that  the  King  having  recovered 
againft  him  in  a  Quare  Impedit,  he  fent  his  Brother  with  an  Appeal  to  Rome,  and  fued  there  to 
avoid  the  Judgment;  upon  Not  guilty  pleaded,  it  was  found  againft  the  Defendant,  and  there- 
upon the  King  prayed  Judgment  upon  the  Statute  27  Ed.  3.  as  in  Cafe  of  a  Pramunire  ;  but  it 
was  adjudged,  that  he  fhould  not  have  fuch  Judgment,  becaufe  the  Suit  was  not  brought  ac- 
cording to  the  Statute,  but  by  a  Writ  of  Prohibition  at  Common  Law.  9  Rep.ji.  In  Dr.  Huf- 
fey's  Cafe. 

6.  Green  and  others  were  indicted  at  the  Old  Bailey,  for  refufing  the  Oath  of  Allegiance  in  the 
Statute  3  Jac.  cap.  4.  and  being  convicted,  had  Judgment  of  Pramunire ;  and  upon  a  Writ  of  Er- 
ror brought,  it  was  aiTigned  for  Error,  that  this  Oath  is  nor.  in  Force,  but  expired  with  the  King, 
for  rhe  Words  are,  That  King  James  is  lawful  King,  &c.  and  doth  not  fay  his  Heirs,  &c.  and  the 
Words  King  James  fhall  not  include  his  Succeffors ;  beiides,  the  Statute  is,  that  they  Jhall  take  the 
Oath,  and  tli-'  Indictment  is  for  refufing  the  Oath  in  his  Anglicams  verbis,  and  then  it  fets  forth 
the  Oath  verbatim,  &c.  that  King  James  is  rightful  King,  which  Oath  is  now  gone  by  his 
Death;  and  this  Statute  is  not  like  that  of  7  Jac.  cap.  4.  by  which  'tis  enacted,  that  the  xenor 
of  the  Oath  fha!J  be  taken;  but  adjudged,  that  the  Name  of  the  King  fhews  what  Perfon  was  in- 
tended, and  it  fhall  extend  to  his  Succeffors:  And  per  Hale,  the  Tenor  is  as  much  as  if  it  was 
verbatim.     Raym.  212.  Greens  Cafe. 

7.  Error  to  reverfe  a  Judgment  in  Pramunire,  given  at  the  Affifes  in  Somerfet  againft  the  De- 
fendant Perin,  for  refufing  the  Oath  of  Allegiance  mentioned  in  the  Statute  3  Jac.  cap.  4.  which 
is,  that  he  Jhall  be  out  of  the  King's  Protection,  that  his  Lands  and  Tenenements,  Goods  and  Chat- 
tels Jhall  be  forfeited  to  the  King,  and  that  his  Body  Jhall  be  imprifoned  at  the  Will  of  the  King  there 
to  remain;  he  was  indicted  for  this  Offence;  and  upon  Not  guilty  pleaded,  the  IiTue  was  joined 
between  him  and  the  Clerk  of  the  Aflifes :  The  Award  of  the  Venire  facial  was  certified  thus, 
Super  quo  praceptum  fuit  vie  Somerfet  prad'  quod  venire  faciat,  when  it  fhould  be  praceptum  eft  ; 
but  being  in  the  preterperfect  Tenfe,  'tis  more  like  a  Hiftory  of  fomething  which  was  done  be- 
fore the  Iffue  joined,  than  the  Record  of  what  the  Court  did  at  that  Time  ;  and  for  this  Reafon 
the  Judgment  was  reverfed.      2  Saund.  393.  The  King  verfus  Perin. 

8.  By  the  Statute  3  Jac.  cap.  4.  'tis  ena&ed,  that  he  who  (hall  refufe  to  take  the  Oath  of  Alle- 
giance (therein  prefcribed)  being  tendered  to  him  by  the  Juftices  of  Peace  in  their  Qjiarter-Sfjhns, 
they  fhall  commit  him  to  the  Common  Gaol,  there  to  remain  without  Bail  till  the  next  AJffes,  where 
the  faid  Oath  Jhall  be  again  in  the  faid  open  Affifes  required  of  him  by  the  faid  Jitfttces  of  Affife 
and  Gaol- Delivery,  and  the  Perfon  refufing  fhall  incur  a  Pramunire:  The  Indictment  againft  the 
Defendant  upon  this  Statute,  fets  forth,  that  at  the  Affifes  held  before  Sir  Robert  Atkins,  &c.  it 
was  prefented,  that  at  the  general  Quarter-Seffions  for  the  County  of  Hereford,  14  January,  An- 
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no  30  Car.  2.  The  Juftices  of  Peace  did  tender  the  Oath  to  the  Defendant,  and  he  refufed,  and 
that  afterwards,  at  the  Affifes  held  for  the  faid  County,  31  Martii,  31  Car.  2.  before  Sir  Robert 
Atkyns  uri  jujliciar'  Domini  Regis  de  Banco,  Ad  Affifas  in  Com'  Hereford  prad*  capiena"  ajfign  ; 
the  faid  Juftice  Atkyns  again  tendered  the  Oath,  and  he  refufed  the  fame  ;  upon  Not  guilty  plead- 
ed to  this  Indictment,  the  Defendant  afterwards  relitla  verification  confefied  it,  and  Judgment  of 
Praemunire  was  given  againft  him  j  and  now  a  Writ  of  Error  was  brought,  and  the  Error  affigned 
was,  that  the  fecond  Tender  of  the  Oath  was  by  a  Jit(ltce  of  A  (fife  only,  when  the  S.atute  re- 
quires it  fhould  be  a  Jufitce  of  Ajfife  and  Gaol-Dehvery,  and  the  Defendant  being  commuted  by 
the  Juftices  in  their  Seffions,  none  can  deliver  him  but  they  who  have  Power  to  deliver  the  Gaol- 
this  was  held  by  one  Judge  a  material  Exception  ;  but  the  Judgment  was  reverfed  for  a  Fault  in- 
curable, and  that  was  in  mifreciting  the  Oath  in  this  Indicfment,  which  by  the  Statute  is  in  thefe 
Words,  And  him  and  them  will  defend,  &c.  againft  all  Cotifpiracy  and  Attempts  whatfoever  ;  and 
the  Words  in  the  Indictment  are  Againjl  all  Confpiractei  and  Contempts  whatjoever.  Ruym.  374. 
"The  King  verfus  Munfon. 

9.  Judgment  in  B.  R.  in  Debt  againft  one  Standifi,  who  afterwards  preferred  a  Bi'l  in  Chan- 
cery againft  the  Plaintiff  in  the  Adion,  to  be  relieved  againft  this  Judgment,  and  obtained  a  De- 
cree, that  he  (the  Plaintiff,  fhould  acknowledge  Satisfaction,  and  pay  to  ;]tandijh  forty  Marks  Co.  s 
and  thereupon  the  Plaintiff  in  the  Action  brought  a  Pramumre  againft  Scandijh,  upon  the  Statute 
27  Ed.  3.  cap.  1.  and  upon  a  Demurrer  two  Judges  were  of  Opinion,  that  Standi  lb  was  guilty  of  Hardr. 
a  Pramunire.  Sid.  463.  King  verfus  StandijL.  See  1  Bulfi.  183.  3  Infi.wy.  Hale  Chijuft.  of  i*o«S»C. 
another  Opinion.     See  Courtmy  verfus  Granvill,  and  Heath  verfus  Ridley. 
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1  Mod.  59. 
Raym. 
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Who   may    prefcribe,    for    what-    and 
where  a  Prefcription  is  good.  (A) 


Who3  and  for  what  a  Man  cannot  pre- 
fcribe ;  and  of  Prcfcriptions  which  are 
void.  (B) 


(A) 

Utyo  mat  p?cfcrtbc,  fo?  tebat;  anD  totjete  a  $jefcripttort  tjs  500D.    See 

2/je  Eftate  per  totum. 


HERE  is  a  Difference  between  a  Prefcription,  Cuftom,  and  Ufage;  Prefcriptiin 
hath  refpecf  to  a  certain  Perjon,  who,  by  Intendment,  may  have  a  Continuance  for 
ever;  as  for  Inflance,  he,  and  all  thofe  whofe  Eftate  he  hath  in  fuch  a  Thing,  this 
is  a  Prefcription  ;  but  Cuftom  is  always  applied  to  a  certain  Place,  as  Time  out  of 
Mind  there  has  been  fuch  a  Cuftom  in  fuch  a  Place,  &c.  Ufaga  differs  from  both,  for  that  may 
be  either  to  Perfons  or  Places,  as  to  Inhabitants  of  a  Town  to  have  a  Way,  or  to  fuch  a  Hundred 
in  fuch  a  County  :  Thus  Tenant  for  Life  cannot  prefcribe,  but  he  fhall  have  the  Bentut  of  an 
Ufage. 

1.  It  was  a  Queflion,  whether  a  Park-keeper  for  Life  might  prefcribe  in  himfe'f  and  Prede- 
ceflors  to  have  fuch  Profits  as  incident  to  his  Office  ;  and  it  was  the  better  Opinion  he  could  not, 
becaufe  he  hath  not  any  Intereft  in  the  Office  in  Perpetuity,  neither  is  there  any  Inheritance  in  it  ; 
and  a  Man  cannot  prefcribe  to  the  Incidents,  unlefs  he  can  prefcribe  to  the  principal  Thing. 
Dyer  70.  Ifham's  Cafe. 

3.  Cafe,  &c.  for  difturbing  him  in  his  Common,  wherein  the  Plaintiff  declared,  that  A.  was 
feifed  of  certain  Lands  for  Life,  Remainder  in  Tail  to  B.  and  that  they  and  all  thofe  whofe  Eftate 
they  had  in  the  faid  Lands,  had  Common  appendant  to  the  fame,  and  that  they  leafed  the  Lands 
to  the  Plaintiff  for  Years;  it  was  objected  againft  this  Declaration,  that  Lejfee  for  Life  and  he  in 
Remainder  cannot  prefcribe  together ;  but  it  was  anfwered,  that  all  was  but  one  Eftate.  Qiixre 
1  Leon.  1 77.  Hawkfmood  verfus  Husbands. 

4.  Cafe,  &c.  the  Plaintiff  declared,  that  A.  was  feifed  of  the  Manor  of  B.  and  that  he  and  all 
thofe  whofe  Eftate  he  had  in  the  faid  Manor,  had  the  Liberty  of  Foldage  in  the  Town  of  D.  and 
that  the  Inhabitants  thereof  let  their  Lands  lie  fallow  every  fecond  Year,  and  prefcribed,  that  they, 

&c. 
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obiected  that  this  Prefcription  was  not  good,  becaufe  it  was  againft  Law  to  abridge  the  Subject 
of  the  Profits  of  his  Lands ;  but  adjudged,  that  the  Prefcription  was  good,  for  it  did  not  extend 
to  deprive  the  Subject  of  the  whole  Intereft  and  Profits  of  his  Lands,  but  only  reftrained  him  to 
fet  up -Hurdles,  &c.     I  Leon.  14.  P»»j faf  ^rfus  Leader.  .       . 

Cafe  &c  wherein  the  Plaintiff  declared,  that  he  was  feifed  of  an  antient  Mefluage  in  B. 
and  prefcribed,'  that  he,  and  all  thofe,  &c.  whofe  Eftate  he  had  in  the  faid I  Mefluage,  had  ufed 
Time  out  of  Mind  to  fet  up  Hurdles  in  aperta  platea  of  B.  near  the  faid  Mefluage  every  Market- 
Day  to  make  Pens  for  Sheep,  for  which  he  received  Money,  and  that  the  Defendant  broke  down 
the  Hurdles,  per  quod  proficuum  amifit;  it  was  objected,  that  this  Prefcription  was  too  general,  it  be- 
ine  to  fet  up  Hurdles  in  aperta  platea,  not  Clewing  whether  on  his  own  Lands  or  on  the  Lands  of 
another  •  for  tho'  Fifhermen  may  prefcribe  to  fet  Stakes  on  other  Mens  Lands  to  dry  their  Nets, 
that  is  for  the  publick  Good,  but  this  is  for  a  private  Gain,  which  cannot  be  on  the  Lands  of  an- 
other :  but  adjudged,  that  the  Prefcription  was  good,  for  a  Market  is  as  well  for  the  Benefit  of  the 
Publick  as  Fitting.  1  Leon.  108.  Ferrer's  Cafe. 
Moor  6    Trefpafs,  &c.  the  Defendant  juftified  as  in  his  Freehold,  &c.  the  Plaintiff  replied,  that  the 

359.  S.C;  jJm  in  L0j  ,£c.  Was  Parcel  of  the  Manor  of  B.  grantable  Time  out  of  Mind,  &c.  by  Copy  of 
Court-Roll,  either  in  Fee  or  in  Tail,  or  for  Lives,  and  that  it  was  granted  to  the  Plaintiff  by  Co- 
py in  Fee  ;' this  Prefcription  was  traverfed  ;  and  upon  Iflue  taken  upon  the  Traverfe  it  was  found, 
that  the  Lands  had  been  Time  out  of  Mind  granted  in  Fee,  but  never  in  Tail;  adjudged,  that  it 
was  found  for  the  Plaintiff,  becaufe  the  Granting  it  in  Fee  was  the  Effeft  and  Subflance  of  his 
Title,  which  was  found  for  him  ;  and  the  Allegation,  that  it  was  grantable  in  Tail,  or  for  Lives, 
Was  'but  the  Conveyance  to  his  Title.     Cro.  Eliz..  43 1.  Doylie  verfus  Wood. 

Replevin  for  Taking  unum  Equum,  unum  Spadonem,  and  two  Cows,  &c.  the  Defendant, 
in  his  Avowry,  prefcribed  in  the  Place  where,  &c.  for  Common  appendant  pro  omnibus  Equis,  &c. 
and  upon  Demurrer  it  was  objected,  that  this  Prefcription  did  not  anfwer  the  Declaration,  becaufe 
the  Defendant  prefcribed  to  have  Common  for  all  his  Horfes,  but  faid  nothing  as  to  the  Geldings; 
but  adjudged,  that  the  Prefcription  was  good,  for  Equus  is  a  general  Term,  and  comprifeth  both 
Horfes  and  Geldings,  but  not  Mares.  Cro.  Eliz,.  708.  Morfe  verfus  Stapletou. 
a  Cro.  8.  Inhabitants,  unlefs  they  are  incorporated,  cannot  prefcribe  ro  Matters  of  Profit  in  alieno  folo, 

151.  S.C.  but  they  may  for  Matters  of  Eaftment,  as  for  a  Way  to  Church,  &c.  or  for  Matters  of  Dif- 
charge,  as  for  a  Modus  Decimandi,  or  to  be  difcharged  of  Tithes  or   Toll.     6  Rep.  59.  Gate- 

1  Bulft.         a    One  Prefcription  may  be  pleaded  againft  another  where  one  may  ftand  with  the  other ;  as 

115.S.C.  for  inftance,  where  a  Copyholder  of  a  Bijhop  prefcribed,   that  all  Copyholders  within  the  Manor 

had  been  difcharged  of  Tithes ;  but  not  where  one  Prefcription  is  againft  another,  as  where  one 

prefcribes  to  have  Lights  to  his   Houfe,   and  the  other  prefcribes  to  flop  them  up.     Godb.  183. 

Hughes  verfus  Keimejb. 

10.  Replevin,  &c.  for  Taking  his  Cattle  mfive  Acres  of  Land;  the  Defendant  avowed  as  Bai- 
liff of  B.  B.  and  laid  a  Prefcription  in  him,  &c.  to  have  Herbage  and  Pafturage  of  the  faid  five 
Acres  when  it  was  not  fown  ;  it  was  objected,  that  this  Prefcription  was  not  good,  it  being  not 
like  a  Prefcription  to  have  Common,  for  that  was  to  take  the  Profits  only  by  the  Mouths  of  Cat- 
-tle,  but  this  Prefcription  is  to  have  the  Land  it  felf,  for  by  the  Demife  of  the  Herbage  the  Land 
pafleth  ;  but  adjudged,  that  the  Prefcription  was  good,  becaufe  it  might  have  a  good  Beginning  by 
Grant  ;'and  if  it  may  be  good  by  Grant,  'tis  good  by  Prefcription.  Winch  6.  Sparkes  Sir  George's 
Cafe,  and  45.  Pitt  verfus  Chirke.  S.  P. 

U.  In  a  Q110  Warranto  why  the  Defendant  claimed  the  Liberty  of  free  Warren  in  B  he  plead- 
ed that  he  was  feifed  in  Fee  of  the  Manor  of  B.  whereof  the  Locus  in  quo,  &c.  was  Parcei,  and 
fo  'prefcribes  to  have  Liberty  of  free  Warren  within  all  the  faid  Manor  and  the  Demefnes  thereof, 
and  that  none  fhall  chafe  any  Game,  &c.  in  the  faid  Manor  and  Demefnes  thereof,  without  his 
Leave  •  and  iflue  being  taken,  that  he  had  no  free  Warren,  &c.  it  was  found  for  the  Defendant, 
and  thereupon  it  was  obje&ed,  that  his  Prefcription  was  not  good,  it  being  to  have  free  Warren  in 
the  Manor,  and  in  the  Demefnes  of  the  Manor ;  for  tho'  he  might  prefcribe  to  have  it  in  his  own 
Demefnes,  he  cannot  prefcribe  to  have  it  in  the  Lands  of  other  Freeholders  in  the  Manor;  neither 
ought  he' to  prefcribe  to  have  it  as  appertaining  to  his  Manor;  but  adjudged,  that  the  Prefcrip- 
tion was  good,  as  well  in  the  Lands  of  other  Freeholders  as  in  his  own ;  for  it  (hail  be  intended, 
that  this  Liberty  was  before  there  were  any  Freeholders  in  the  faid  Manor,  and  that  their  Eftates 
were  afterwards  extracted  out  of  the  Demefnes.     2  Cro.  227.  Sherington's  Cafe. 

12.  Trefpafs,  &c.  for  Entring  his  Clofe,  and  Taking  and  Carrying  away  thirty  Loads  of  Thorns 
in  a  Place  called  the  Wafte ;  the  Defendant  pleaded,  that  he  was  feifed  in  Fee  of  a  Mefluage  and 
three  Acres  of  Land,  &c.  and  fo  prefcribes  to  cut  down  and  take  all  Thorns  growing  in  the  faid 
Wafte,  to  fpend  in  the  faid  Houfe  or  about  the  faid  Lands;  the  Plaintiff  replied,  that  B.  B.  was 
feifed  in  Fee  of  the  Manor  of  W.  whereof  the  faid  Wafte  was  Parcel,  and  gave  him  Leave  to 
take  the  Thorns;  adjudged,  that  this  Prefcription  by  the  Defendant  excludes  the  Lord,  fo  that  he 
can  neither  cut  or  licenfe  any  other  to  cut  thefe  Thorns.    2  Cro.  256.  Duglaffe  verfus  Kendal. 

i  ,  13    Sir 
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13.  Sir  Randulph  Crew,  and  all  thofe  whofe  Eftate  he  had  in  the  Manor  of  Crew,  Time  out  of 
Mind  had  Turf  to  burn  in  his  Houfe  in  Crew-Hall,  which  Turfs  they  had  in  a  great  Wafte, 
called  Oakhanger-Moor,  and  being  interrupted,  he  preferred  his  Bill  in  the  Star- Chamber,  againft 
Sir  Tho.  Vernon,  and  his  Son  George,  who  was  a  Barrifter  at  Law,  &c.  who  put  in  their  An- 
fwer,  and  therein  affirmed,  that  the  Owners  of  Crew-Hall  did  take  Turf,  but  that  it  was  by  Li- 
cenfe,  and  affirmed,  that  they  had  a  Releafe  of  all  Right  they  had  by  Prefcription  ;  which  Re- 
leafe  being  read  in  Court  at  the  Hearing  of  the  Caufe,  it  appeared  to  be  a  Grant  from  Sir  7%ei 
Vernon  to  one  Fulchurch,  to  take  Turfs  in  the  faid  Moor  to  burn  in  his  Houfe  in  Crew,  for  e- 
ver;  it  was  objected,  that  this  Prefcription  was  deftroyed  by  the  new  Grant  •  but  adjudged,  that 
it  was  not,  and  that  the  Grant  fiiould  enure  as  a  Confirmation  of  the  Prefcription.  Moor  818. 
Crew  verfus  Vernon. 

14.  Error  in  B.  R.  of  a  Judgment  given  in  a  Court  of  Pie-powders;  for  that  it  was  alledged   to  aCro. 
be  a  Court  held  at  Rochefler  by  Prefcription,  and  alfo  by  Grant  or  Charter;  which  cannot  be,  be-  313-  S.  C. 
caufe  the   Prefcription  is  diftroyed  by  the  Grant;  but  adjudged,  that  it  was  not,  and  that  the  Pre-  s  Bulft* 
fcription  continues,  unlefs  'tis  altered  by  the  new  Charter.     Moor  830.  Good/on  verfus  Duffield.  2I'S•C• 
Pojiea   Trial.  (D)  11.  S.C. 

15.  Prefcription  to  have  Timber  to  repair  an  old  Houfe,  or  to  build  new  Houfes,  is  good,  with- 
out any  Manner  of  Confederation  expreffed.     2  Cro.  25. 

id.  Trefpafs  for  Breaking  and  Entering  his  Clofe,  and  cutting  down  and  carrying  away  his 
Grafs;  the  Defendant  pleaded,  that  the  locus  in  quo,  &c.  was  a  certain  Piece  of  Land  in  the 
Parifh  of  B.  and  fo  laid  a  Prefcription  in  the  Inhabitants  of  the  faid  Parifh  to  enter  into  the  faid 
Land,  and  cut  Rufhes  to  ftrew  the  Church  on  fuch  a  Day,  &c.  adjudged,  that  this  Prefcription 
was  good,  for  it  was  in  Nature  of  an  Eafement,  and  not  a  Profit  apprender  in  another  Man's  Soil. 
March  16.  Bond's  Cafe. 

17.  Cafe,  &c.  wherein  the  Plaintiff  declared,  that  the  Office  of  Poft-Mafter  was  an  antient 
Office,  to  which  feveral  Fees  were  belonging,  for  carrying  Letters ;  but  did  not  fay,  Time  out 
of  Mind  5  adjudged,  that  it  being  an  antient  Office,  and  the  Plaintiff  having  alledged,  that  fuch 
Fees  did  belong  to  it,  he  need  not  prefcribe  in  the  fame.  Latch  87.  Stanhope  verfus  Ecqu.fter. 
Godb.^j.  Parker  verfus  Herold.S.   P.     2  Leon  114.  S.  C. 

18.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that  he  was  feifed  of  a  Clofe  called  Hayes,  next  2  Rolj_ 
the  River  0.  and  that  the  Defendant  was  poffeffed    of  another  Clofe,  called  Grove-Mead-Clof,  Rep.  288. 
on  the  other    Side  of  the  faid  River  ;  and    that   he,  and  all   the  P'.ffdtfors  of  Grove-Mead-Clof,  S.  C. 
Time  out  of  Mind  have  ufed  to  make  a  Hedge  on  the  Bank  of  the  faid  River,  next  the  Water,  1  Cro* 
which  the  Defendant  had  not  done,  by  Reafon  whereof  the  Cattle  palled  thro1  the  River   on  <l<J5'f|\ 
the  Plaintiff's   Land  ad  damnum,  &c.  after  a  Verdict  for  the  Plaintiff,  it  was  moved  in  Arreft  of  J\\  - 
Judgment,  that  the  Prefcription  is  ill,  becaufe  that  ought  to  be  either  by  Way  of  Cuftom  in  a  par- 
ticular Place,  or  in  aPerfon  by  Reafon  of  the  Continuance  of  his  Eftate;  but  a  Pojfejfor  or  Oc- 
cupier is  no  fuch  Perfon,  for  that  may  be  for  an  Hour  or  lefs  ;  and  for  this  Reafon  the  Prefcrip- 
tion was  adjudged  ill.     Palm.  331.  Holbach  verfus  Warne 
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19.  The   Lord  of  the  Manor  of  Milden-Hall  brought  an  Adion   againft  the  Defendant,  for  a      . 
Trefpafs  in  a  Clofe,  called  Weflrow-Hills,  who  juftified,  that  the  Clofe  was  Parcel  of  the  Manor,  a-. 
and  that  he  is  one  of  the  Free  "Tenants  of  the  faid  Manor,  and  feifed  in  Fee  of  an  antient  Te-  1  Vert. 
nement  there,  and  that  there  are  other  Freehold  and  Cu/lomary  Tenements,  Parcel  of  the  faid  Ma-  163,  251* 
nor,  and  that  omnes  tenentes  of  the  faid  Tenements  have  had  folam  &  feparalem  pafluram,  for  all  s<  c* 
their  Cattle  levant  and  couchant  in   the  Clofe,  called  Weftrow-Hills   (except  Hogs,  Sheep,  and 
Northern  Steers)  every  Year,  omni  tempore  Anni,  (except  from  the  Feaft  of  St.  Edmund,    to   the 
25th  Day  of  March  next  following)  as  appertaining  to  their  feveral  Tenements,  and  [o  brings  his 
Cafe  within  the  Prefcription  ;  to  which  the  Plaintiff  demurred,  and  the  Queftion  was,  Whether 
this  Prefcriprion  was  good  to  exclude  the  Lord  of  the  Manor;  the  Ch.Jujl.  Vaughan  and  Tyrrell 
held,  that  it  was  not  good,  Jf.  'Tis  generally  agreed  for  Law,  that  a  Prefcription  to  hzvejolam  ejr 
feparalem  *  Communiam  in  a  certain  Place,  doth  not  exclude  the  Owner  of  the  Soil;  but  why  it  *  1  inft. 
doth  not,  is   not  fo  plain  by  that  Book  ;  there  are  two  Notions  of  the  Word   Communia;  one  is  122. 
the  Inter  eft  in  the   Common,  which  one  Commoner  hath  againft  another,  not  to  have  his  Com- 
mon fur-charged,  for  this  is  meerly  between    Commoners,  and    not  for  a  Commoner  againft  the 
Lord,  or  for  him  againft  them  ;  and  in  this  Senfe  there  may  be  fold  &  fe far  alts  Communia,  becaufe 
one  may  have   a  Right  of  Common,  and  no   more;  and  one   Part  of  the  Tenants  of  a    Manor 
may  have  a    fole    Right  of  Commoning  in   a  certain   Place,   excluding   the  other  Tenants,  and 
may   claim    there  flam   &  feparalem  Communiam  *  a   ceteris    Tenentibus    Manerii  :  The  other  *^Rep. 
Notion  of  a  Common   is,  where  one  or  more   hath  a  Right  of  Pafture,  with  the  Owner  of  the  31.  Foy- 
Soil  ;  and  in  this  Senfe  'tis  not  poffible  for  him,  or  them,  to  have  flam  &  feparalem  Communiam,  fton«. 
becaufe  one  alone  cannot  at   the  fame  Time  have  that   which  he  is  to  have   and  enjoy  with   ?.n-  Cratch- 
other  ;  he    may  have  folam  &  feparalem  pafluram  in  fuch  a  Clofe,  and   by  this  all  other  Perfons 
are  excluded  to  have  Pafture  in  that  Clofe  ;  and  in  this  Senfe  the  Word  Solam  fignifies  totam  pa- 
fluram ;  and  where  a  Man  grants  t ot am  pafluram,  the  Grantor  referves  nothing  for  himfelf;  but 
if  afterwards  he  reftrains   thofe  general  Words,  certainly  the  Reftriction  miifc  be  for  his  own  Bene- 
fit, and  not  for  the  Benefit  of  the  Grantee;  therefore  in  the  Principal  Cafe,  the  Prefcription  be- 
itif^  to   have  flam  &  f  par alem  pafluram  in  fuch  a  Clofe,  all  the  Pafture  muft  pafs ;  but  the  Re- 
ftriction (except  for  Hogs,  Sheep  and   Northern  Steers)   muft  be    for  the  Benefit  of  the  Lord  of 
the  Soil,  and   therefore  this  is  not  a  good  Prefcription  to  exclude  him  ;  the  Court  was  divided  ; 
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but  the  Court  of  B.R.  held  this  Prefcription  to  be  good  ;  as  'tis  reported  by  Juft.  Levinz,.    Vaugh. 

1*1.  North  verfus  Coe. 

20.  In  Replevin,  &c.  the  IfTue  was  upon  a  Prefcription  to  have  Common  in  fuch  a  Place  for  one 
Lev.i4i.  Cow  'mj  an  haif  .  and  afcer  3  Verdicf  for  the  Plaintiff,  it  was  objected,  that  a  Man  could  notpre- 

fcribe  to  have  Common  for  a  Cow  and  an  half;  but  adjudged,  that  it  fliall  be  intended,  that  two 
Men  had  but  one  Cow,  and  fo  each  of  them  had  half  a  Cow.     Sid.  226.  Ellard  verfus  Hill. 

21.  In  Trefpafs  for  Breaking  his  Clofe  ;  the  Defendant  prefcribed,  that  the  Inhabitants  of  H. 
Time  out  of  Mind,  had  ufed  to  dance  there,  at  all  Times  of  the  Tear,  for  their  Recreation,  and 
fo  juflified  to  dance  there  ;  IfTue  was  taken  upon  this  Prefcription,  and  the  Defendant  had  a  Ver- 
dict •  it  was  objected  againft  him,  that  a  Prefcription  to  dance  in  the  Freehold  of  another,  and 
fpoil'his  Grafs,  was  ill,  efpecially  as  laid  in  the  Plea,  viz*  At  all  Times  of  the  Tear,  and  not  ac 
feafonable  Times  3  and  for  all  the  Inhabitants,  &c.  who,  tho'  they  may  prefcribe  in  Eafements, 
which  are  neceffary,  as  a  Way  to  a  Church,  &c.  yet  not  in  Eafements  for  Pleafure  only,  as  to 
dance  ;  but  adjudged,  that  the  Prefcription  is  good,  and  tho'  it  might  have  been  ill  on  a  Demur- 
rer, yet  IfTue  being  taken  upon  it,  and  found  for  the  Defendant,  'tis  good.  1  Lev.  1  q6.  Abbot 
verfus  Weekly. 

i  Vent.         22.  In  Replevin,  the  Defendant  avowed  Damage-feafant  in  his  Freehold;  the  Plaintiff  replied 
Ia3*  in  Bar,  that  there  is  a  Cuftom   for  the  Copyholders  of  the  Manor  of  H.  to   have  folam  pafturam 

iMod.74.  omni  tempore  anni,  and  that  he  by  Licenfe  of  7".  S.  a  Copyholder,  &c.  put  in  his  Cattle  ;  the 
* ,.lSi  q_  Parties  being  at  IfTue  upon  this  Cuftom,  it  was  found  for  the  Plaintiff,  and  objected  in  Arreft  of 
Judgment,  that  this  Cuftom  was  not  good,  becaufe  it  excluded  the  Lord ;  but  adjudged,  that  it 
did  not,  but  as  to  the  Pafture  only,  for  the  Lord  fhall  have  the  Mines,  Coals,  Timber  and  Trees, 
&c.  then  it  was  objected,  that  the  Plaintiff  did  not  aver,  that  the  Cattle  were  levant  and  couchant 
on  the  Copyhold  ;  adjudged  he  need  not,  becaufe  this  is  not  a  Common,  but  Pafture  ;  for  tho' 
Levancy  and  Couchancy  is  the  Meafure  of  the  Common  ;  'tis  not  fo  of  Pafture  j  and  here  the 
Copyholder  is  to  have  the  whole  Pafture  ;  it  was  objected,  that  Commoners  ought  to  departure 
their  own  Cattle,  and  not  thofe  of  Strangers  ;  but  adjudged,  that  this  being  a  Right  of  Pafture, 
and  not  for  Common,  it  may  be  taken  by  the  Cattle  of  Strangers.  Lafily,  that  this  Licenfe  is 
rood  per  Parol  without  Deed  pro  hac  vice ;  'tis  true  it  would  be  otherwife,  if  it  was  for  a  cer- 
tain Time,  becaufe  that  would  amount  to  a  Grant,  and  then  it  mull  be  by  Deed.  2  Lev.  2.  Hop- 
kins verfus  Robinfon.    See  Trigg  verfus  Turner. 

23.  In  Trefpafs,  the  Defendant  juftified,  for  that  he  had  a  Drift  of  Common,  to  fee  that  it 
was  not  furcharged,  and  that  the  Beafts  taken  were  a  Surcharge,  for  which  he  detained  them  till 
5  /.  was  paid,  &c.  and  upon  Demurrer,  it  was  objected,  that  a  Prefcription  for  Drift  of  Com- 
mon doth  not  warrant  a  Diftrefs,  he  fhould  have  prefcribed  to  diftrain ;  adjudged,  that  'tis  a 
Thing  of  Common  Right,  for  the  Prefervation  of  the  Common.  2  Lev.  87.  Bromfield  verfus 
Teigh. 

(B) 

U\\)o,  ant)  foj  tofjata  ®$an  cannot  pjefcnb: ;  ana  to^ece  a  ##fcription 

i8  fcQJD,  anD  not  gOOD*    See  Warren.  (A)  2.    Action  on  the  Cafe.  (I)  4. 

Xf  I. '  I  ^Refpafs,  &c.  for  Carrying  away  thirty  Loads  of  Clay  in  B.  B.  digged  there  for  the  Ufe 

ii°°S. C.         JL     °f  tne  Plaintiff;   the  Defendant  pleaded,  that  he  is  an  Inhabitant  of  B.  B.  whereof  the 
Place   where,  &c.  is  Parcel  ;  and  that  there  is  a  Cuftom  there,  for  every  Inhabitant  to   dig  and 
*  1  And.    carry  away  Clay  in  B.  R.  for  his  neceflary  Ufe;   and  that  the  Plaintiff  not  being  an*  Inhabi- 
j  5. Wake-  tant  there,  had  digged  the  Clay,   &c.  and  that   he,  the  faid  Defendant  had  carried   it  away  for 
field  v.       his  neceflary  Ufe  ;  and  upon  Demurrer  adjudged,    that  the  Juftification  was  not  good,  for  the 
Defendant  prefcribed,  that  every  Inhabitant  might  dig  Clay,  fo  that  by  this  Prefcription  he  fliall 
have  what  he  digs,    either  by  himfelf  or  his  Servant,  but  not  that  which  is  digged  by   a  Stranger, 
as  the  Plaintiff  in  this  Cafe  was ;   for  by  the  Plea  it  appears  he  was  no  Inhabitant  in  B.  B.  and 
'tis  probable  he  might  have  Leave  from  the  Lord  of  the  Soil  to  dig  Clay.     Cro.  Eliz,.  434.  Stiles 
verfus  Butts. 

2.  Replevin,  &c.  the  Defendant  avowed,  for  that  he  was  feifed  in  Fee  of  the  Rent,  and  pre- 
fcribed to  diftrain  for  it  in  that  Land,  &c.  adjudged,  that  the  Prefcription  was  not  good,  becaufe 
he  prelcribed  in  the  Diftre[s,  and  not  in  the  Rent  it  felf.  Cro.  Eliz,.  673.  Stephens  verfus 
Lewis. 

3.  A  Prefcription  to  have  wild  Swans,  which  are  ferra  nattirg,  and  not  marked,  nidificantes 
&  frequent  antes  within  fuch  a  River  or  Creek,  is  not  good,  for  he  cannot  have  any  Right  to 
to  them,  but  only  as  they  are  in  fuch  a  Place ;  but  if  the  Prefcription  had  been,  that  within  fuch 
a  River  there  had  been  Time  out  of  Mind  wild  Swans,  not  marked,  nidificantes,  &c.  and  that 
fuch  an  Abbot  and  his  Predecefiors,  have  always  ufed  to  have  and  take  to  their  own 
Ufe  fome  of  the  faid  wild  Swans,  &c.  fuch  a  Prefcription  had  been  good.  7  Rep.  15.  Cafe  of 
Swans. 
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4.  Prefcription,  &c.  to  take  the  Under-wood  growing  on  the  Lands  of  another  Man,  adjoining 
to  my  Land,  to  make  the  Hedges  of  the  Land  on  which  the  Wood  did  grow,  is  not  good,  be- 
caufe  it  founds  in  Charge,  and  is  not  for  the  Benefit  of  him  who  prefcribes.  i  Leon  iil.Lehh 
verfus  Okely.  ' .  * 

5.  A  Man  cannot  prefcribe  by  a  Que  Eftate  to  any  Thing  which  lieth  in  Grant,  and  which 
cannot  be  aliened  without  Deed  or  Fine;  but  if  he  will  prefcribe  for  fuch  Things,  it  muft  be  in 
himjelf  and  his  Anceftors,  becaufe  in  fuch  Cafe  he  comes  in  by  Difcent,  without' any  Grant ;  but 
when  the  Thing  lieth  in  Grant,  fuch  Grant  is  but  a  Conveyance  to  that  which  is  claimed  by 
Prefcription,  and  in  fuch  Cafe  a  Que  EJlate  may  be  alledged;  as  for  Inftance,  a  Hundred  lieth  in 
Grant,  and  a  Leet  is  derived  out  of  it  ;  now,  if  a  Man  claims  a  Title  to  the  Leet,  he  may  pre- 
fcribe, that  he  and  his  Anceftors,  and  all  thofe  -ahofe  Eftate  he  hath  in  the  Hundred,  Time  out 
of  Mind,  had  a  Leet.     i  Lift.  121. 

6.  Prefcription  to  have  Pot- Water  out  of  fuch  a  River,  and  the  Jury  found,  that  he  ought  to 
have  it,  paying  fix  Pence  every  Tear;  adjudged,  that  he  had  failed  in  his  Prefcription.  5  Rep.  78. 
In  Grey's  Cafe. 

7.  Replevin,  &c.  the  Defendant  avowed  for    Damage-feafant ;  the  Plaintiff  replied,    and   fet  *  « 
forth,  that  he  had  a  Clofe  adjoining  to  the  Defendant's  Clofe  ;  and  that  the  faid  Defendant,  and  pj   '9. 
all  the  Occupiers  of  the  faid  Clofe,  Time  out  of  Mind,  &c.  had  ufed  to  make  the  Fences    be-     ' 
tween  the  faid  Clofes,  and  for  want  of  Fences  his  Beafts  efcaped,  &c  Iffue  was  taken  upon  the 
Prefcription,  and  found  for  the    Defendant  ;  and  it  was  moved  in  Arreft  of  Judgment,  that  the 
Prefcription  was  not  good  ;  for  to  prefcribe,  that  every  Occupier  of  the  Clofe    was   to  make  the 
Fences,  is  two  general,  for  that  Word  extends  to  a  Tenant  at  Will,  Tenant  at  Sufferance,  or  e- 

ven  to  a  Diileifor,  for  he  is  an  Occupier  ;  and  for  this  Reafon  it  was  adjudged  ill;  but  fuch  a 
Prefcription,  to  pay  fo  much  Money  in  Difeharge  of  Tithes  by  the  Occupiers  of  Lands,  is  good, 
becaufe  it  goes  in  Difeharge,  and  is  for  the  Benefit  of  the  Land,  and  Tithes  arife,  by  occupying 
the  fame.     3  Cro.  445.  An/ley   verfus  Lewknor.      Cro.   Car.  302.  Baker  verfus  Berriman.  S.  P. 

8.  Cafe,  for  not  fcouring  a  Ditch,  wherein  the  Plaintiff  prefcribed,  that  the  Inhabitants  of  the 
Bell- Inn  in  Maid/lone  &  omnes  alii  tenuram  illam  prius  habentes  mundare  debuere  &  confue- 
ver',  &c.  adjudged  an  ill  Prefcription  j  for  it  ought  to  have  been  quod  ipfi  &  pradecejfores  fut  de 
tempore  etijui  contrarium,  &c.  or,  that  fuch  a  Perfon,  and  all  thofe  whofe  Eftate  he  hath,  &c.  for 
'tis  a  very  incertain  Prefcription,  to  alledge,  that  all  the  Tenants  of  the  Houfe  ought  to  fcour 
the  Ditch,  for  that  extends  to  Tenants  in  Fee,  for  Life,  for  Years  or  in  Tail;  and  the  Prefcription 
being  the  Foundation  of  the  Adion  ought  to   be  certain.     Godb.  54.  Joyce's  Cafe.     Ante  a  27. 

o.  Prefcription  for  a  Turn  or  Hundred-Court,  and  doth  not  fhew  any,  or  what  Eftate  he  had 
therein,  or  before  whom  it  was  heid;  and  for  thefe  Reafons  it  was  adjudged  ill  ;  and  a  Prefcrip- 
tion to  a  Hundred  by  a  Qtie  Eftate,  is  not  good,  becaufe  a  Hundred  is  not  manurable,  but  lies  in 
Grant  :  'Tis  true,  if  the  Defendant  had  alledge'd,  that  the  King,  and  all  they  who  were  feifed  of 
the  Hundred,  have  had,  and  Time  out  of  Mind  have  ufed  to  have  a  Court,  &  c.  that  had  been 
good.     1  Brownl.  198.  Darney  verfus  Hardington. 

10.  Inhabitants,  unlefs  they  are  incorporated,  cannot  prefcribe  to  any  Thing  of  Profit   in  the  a  Cro. 
Soil  of  another   Man;  but   in  Matters  of  Eafement,  as  in  a  Way  to  a  Church;  or  in  Matters    of  152.  S.  C* 
Difeharge,  as  in  a  Modus  decimandi ;  or  to  be  difcharged  of  Tithes  or  Toll,  they   may  prefcribe. 

6  Rep.  60.  Gatetvood's   Cafe.     Dyer  The  Cafe  of  Ijlebrewcrs  Park,    which  was  a  Prefcription   for 
Keepers  for  Life,  not  good. 

11.  In  Trefpafs,  &c.  for  Taking  Turf  in  the  Wade  of  the  Manor,  &c.  the  Defendant  jufti- 
fied,  for  that  Time  out  of  Mind,  ufitatum  fuit,  that  every  Tenant  for  Years  of  an  ancient  Mef- 
fuage  and  Clofe,  in  the  faid  Manor,  had  Common  of  Turbary  in  the  Wafte,  &c.  and  that  he 
was  pojfejjed  of  an  antient  MefTuage  and  Clofe,  &c.  which  was  leafed  to  him  for  a  certain  Term 
of  Years,  with  all  Commons  thereunto  appertaining  ;  adjudged,  that  tho'  this  Common  was  ap- 
pertenant  to  the  MelTuage  and  Clofe,  yet  the  Leflee  cannot  have  it,  becaufe  he  being  LefTee  for 
Years,  and  having  prefcribed  by  an  ufitatum  fuit,  he  can  have  no  Right  by  fuch  Prefcription;  for 
an  Vfage  ought  to  be  perpetual,  which  cannot  be  in  this  Cafe,  becaufe  'tis  interrupted  by  every 
new  Leafe  ;  befides,  Leflee  for  Years  can  never  have  Right  to  a  Common  by  Prtjcription,  be- 
caufe there  is  a  certain  Commencement  and  Determination  of  his  Efiate  ;  and  an  Vfage  annex- 
ed to  fuch  an  Eftate,  cannot  be  good.  1  Buljl.  17.  Grimes  verfus  Peacock.  Poftea  Unity  of  Pof- 
ieffion.  (A)  7.  S.  C. 

12.  In  Debt  for  Rent,  the  Defendant  confeffed  the  Leafe,  and  the  Rent  referved  on  it,  but 
pleaded  a  Prefcription  to  Common  in  ten  Acres  in  E  for  his  Beafts  levant  and  couchant  on  the 
Tenements  every  Year  after  the  Corn  was  fowed,  from  the  7th  of  Auguft,  till  the  Corn  was 
reaped,  and  carried  away  ;  and  that  before  any  Rent  became  due,  the  Plaintiff  enclofed  the  faid 
ten  Acres,  fo  that  the  Defendant  could  not  ufe  his  Common  •  but  becaufe  he  did  not  fet  forth 
in  his  Plea,  that  the  Land  was  then  fowed  with  Corn,  it  was  adjudged  againtt  him;  for  if  ic 
was  not  fowed,  then  by  his  Prefcription  he  is  not  to  have  Common  ;  befides,  he  did  not  alledge, 
that  the  Plaintiff  /teft  thofe  ten  Acres  enclofed;  for  it  was  lawful  for  the  Defendant  to  break 
down   the  Inclofure,  to   take  his  Common.     2  Cro.  679.  Sander fon  verfus  Harnfor.. 

13.  One  Prefcription  cannot  be  pleaded  againft  another,  unlefs  the  firft  is  anfwered  or  tra-  ^  |oneg 
verfed  ;  as  for  Inftance,  the  Plaintiff' prefcribed  for  a  Fold-Courfe  for  300  Sheep,  in  feventy  A-  ,7j  $.  C 
cres  of  Land  in  B.  every  Year,  from   fourteen  Days  after  the  Corn  was  carried  away,   till  Lady- 
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Day,  when  the  Lands  fhould  be  lowed  again  j  the  Defendant  pleaded,  that  there  is  a  Cuftom 
within  the  faid  Town  of  B.  that  any  one  may  enclofe  any  Part  of  his  Lands  lying  in  the  Com- 
mon Field,  when  it  was  not  fown,  &c.  this  Plea  in  Bar  was  adjudged  not  good,  becaufe  it 
did  not   anfwer  or  traverfe  the  Prefcription  in  the   Declaration.     Cro.Car.  432.   Spoone ;■  verfus 

14.  One  prefcribed,  that  all  the  Occupiers  of  B.  tiabuerunt  and  habere  confueverunt  Common 
in  fuch  a  Town  in  C-  ratione  Vicinagii,  without  alledging,  Time  out  of  Mind  ;  and  for  that 
Reafon  it  was  adjudged  ill  pleaded  5  tho'  fo  much  was  implied,  becaufe  the  Prefcription  is  the 
Foundation  for  this  Common  by  Vicinage  ;  but  'tis  otherwife  where  a  Man  claims  Common  ap- 
pendant ;  for  in  fuch  Cafe  the  Plea  would  be  double,  if  the  Defendant  prefcribed  to  it.  Latch 
161.  Jenkins  Cafe. 

15.  In  Trefpafs,   for  Feeding  on  his  Pafture- Ground  ;   the  Defendant  prefcribed,  that  he,  and 
Rep  -00.  all  thofe  whofe  Eftate  he  had   in  the   Manor   of  HaJJop,    had  Common  for    all  Sheep  levant  and 

5  couchant  on  the  faid  Manor ;  the  Plaintiff  took  Iflue  upon  this  Prefcription,  and  upon  the  Trial 
the  Evidence  was,  that  this  Manor  was  purchafed  by  the  Plaintiff  of  Coparceners,  and  that  he 
bought  the  Inheritance  of  one  Moiety  firit,  and  at  the  fame  Time  had  a  Leafe  of  the  other  Moi- 
ety for  a  Term  of  Years,  and  purchafed  the  Fee  of  that  Moiety  afterwards  ;  another  Part  of  the 
Evidence  was,  that  the  Plaintiff  had  Common  only  for  his  own  Sheep  ;  two  Judges  were  of  O- 
pinion,  that  he  had  failed  in  his  Prefcription  upon  the  firft  Part  of  the  Evidence,  becaufe  it  was 
entire  as  the  Common  in  the  whole  Manor,  when  he  purchafed  it  by  Parcels ;  therefore,  fince 
it  was  fevered  by  his  own  Act,  and  not  by  Aft  of  Law,  (as  by  Partition,)  tho'  it  was  reunited 
again  in  him,  yet  he  ought  to  make  a  fpecial  Prefcription  ;  but  all  of  them  agreed,  that  the 
Prefcription  was  ill  upon  the  fecond  Part  of  the  Evidence  ;  for  he  had  prefcribed  for  Com- 
mon for  all  Sheep  Levant  and  Couchant,  &c.  and  the  Evidence  was,  that  he  had  Common  on- 
ly for  his  own  Sheep  ;  befides,  it  did  not  appear,  whether  this  Common  was  appendant  or 
appertenant.     Palm.  362.  The  Earl  of  Devon  verfus  Eyre. 

\6.  Cafe,  &c.  in  which  the  Plaintiff  declared,  that  he  was  feifed  of  Lands,  &c.  and  that  he 
and  all  thofe  whofe  Eftate  he  had  therein,  fimul  cum  qnibufdam  aliis  temntibus  Tenants  by 
Copy  of  Court-Roll  of  a  Manor  in  H.  have  Time  out  of  Mind  had  folam  pafluratn  in  fuch 
a  Clofe,  &c.  and  upon  Demurrer  to  this  Declaration,  it  was  objefted,  that  this  Prefcription  is 
ill,  becaufe  he  prefcribed  in  a  Qrie  Eftate  in  himfelf,  fimul  cum  aliis  Tenant ibus,  &c.  of  a  Ma- 
tter in  II.  which  is  incertain  both  as  to  the  Tenants,  and  as  to  the  Manor  ;  for  'tis  not  faid  of 
what  Kind,  or  of  what  Number  thofe  Tenants  are,  nor  what  Manor  •  for  'tis  only  of  a  Ma- 
nor in'//,  and  there  may  be  feveral  Manors  in  one  Vill,  and  every  Manor  hath  a  certain  Name  ; 
and  it  was  adjudged  accordingly.     2  Lev.  178.  Underwo  d  verfus  Sanders. 

17.  Cafe,  &c.  wherein  the  Plaintiff  declared,  that  he  was  feifed  in  Fee  of  a  Clofe,  called 
LangdaLs,  and  fo  prefcribed  for  a  Way  leading  from  the  Highway  thro'  a  Place  called  Badfly- 
Well-Lane,  to  a  Place  called  Langdale-Lane,  and  from  thence  to  his  faid  Clofe,  called  Langdale, 
and  that  the  Defendant  had  fpoiled  Badfty-Well-Lane,  with  his  Carts  and  Carriages;  that  the 
Way  was  of  no  Ufe  to  the  Plaintiff,  &c.  The  Defendant  pleaded  in  Bar,  that  W.  V.  was  fsifed 
in  Fee  of  a  Clofe,  called  Bad/ley-Well-Clofe,  and  then  lays  a  Prefcription  in  the  faid  W.  V.  for  a 
Way  through  Badfley -Well- Lane  to  the  {aid  Clofe,  and  fo  back  again,  and  juftifled  the  Going  thi- 
ther with  his  Carts,  &c.  The  Plaintiff  in  his  Replication  confelied,  that  W.  V.  was  feifed,  &c. 
and  had  a  Wayfrom  the  Lane  to  the  Clofe  ;  but  that  the  Defendant,  in  ufing  the  faid  Way,  did 
go  beyond  that  C/oJe  to  another  Clofe,  called  Wartou  Langdale s,  and  fo  back  again  ;  the  Defen- 
dant rejoined,  as  before,  in  his  Plea;  and  upon  Demurrer  to  the  Rejoinder  the  Plaintiff  had  Judg- 
ment, becaufe  the  Defendant  having  prefcribed  to  a  Way  to  a  Clofe,  he  cannot  jufiify  the  go- 
ing beyond  ir.     Lutw.  Abr.  40.  1  Mod.  ipo.  S.  P.  Langhton  verfus  Ward. 

18.  In  Replevin,  &c.  the  Defendant  made  Cognilance,  for  that  he  and  feveral  other  Perfons 
were  feifed  and  poffejjed  0/217  Cattle-gates  in  Midleham  Moor,  and  fo  juftifled  the  Taking  the 
Plaintiff's  Cattle  Damage-feafant  ;  and  upon  Demurrer  the  Plaintiff  had  Judgment,  becaufe  the 
Defendant  did  not  fhew  any  Manner  of  Title  to  thofe  Cattle-gates,  either  by  Grant  or  Pre- 
fcription.    z  Lutw.  1 1  57.  Wood  verfus  Atkinfon. 

19.  Refous,  &c.  in  which  the  Plaintiff  declared,  that  he  had  difrrained  500  Sheep,  and 
would  have  impounded  them  for  Damage-feafant,  but  that  the  Defendants  refcued  them,  &c. 
The  Defendants  plead,  that  Anthony,  late  Bijhop  of  Norwich,  was  feifed  in  Fee  of  the  Manor 
of  N.  and  that  the  faid  nuper  Epifcopus,  and  his  Predeceffors,  Time  out  of  Mind,  had  Liberty  of 
Faldage  and  a  Fould-Courfe,  for  300  Sheep  in  and  upon  the  Plaintiff's  Clofes  at  certain  Times 
of  the  Year,  and  fo  juftifies  the  Putting  in  his  Sheep  under  a  Leafe  from  the  Biffiop  of  the  faid 
Faldage  and  Fould-Courfe,  and  that  they  were  Depafturing  there,  &c.  the  Plaintiff  in  his  Re- 
plication made  a  Title  to  himfelf  of  the  Clofes,  under  a  Grant  from  the  Bidiop  before  the  Leafe 
made  u>  the  Defendants,  and  traverfed  the  Prefcription,  of  the  Liberty  of  Faldage  and  Fould- 
Courfe  ;  the  Defendants  take  Iffue  upon  the  Prefcription,  and  had  a  Verdift;  but  the  Judgment 
was  ftay'd,  becaufe  the  Prefcription  to  have  a  Faldage  and  Fould-Courfe  could  never  extend  to  the 
Depafturing,  becaufe  Faldage  is  to  have  other  Mens  Sheep  folded  on  my  Lands;  and  'tis  incor.li- 
fient  with  a  Fold-Courfe  ;  therefore  having  confefied  the  Trefpafs,  and  not  made  a  good  Ju- 
ftiflcation,  they  cannot  have  Judgment.     2  Lutw.  1249.   Sharpe  verfus  Btchenow. 
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20.  Trefpafs,  &c  for  Breaking  his  Clofe;  the  Defendant  pleaded,  that  T.  S  was  feifed  in  Fee 
of  a  Water-mill  and  Wear,  and  fo  prefcribed  to  come  on  the  Plaintiff's  Clofe  to  repair  the  Wear : 
The  Plaintiff,  in  his  Replication,  confefled  the  Seifih,  and  the  Cuftom  to  repair  the  Wear,  but 
faid,  that  T.  S.  had  extended  the  Wear  beyond  the  antient  and  ufaal  Place,  upon  which  they  were 
at  lifue;  but  nothing  appears  farther.     2  Lutw.  151  5.  Morgan  verfus  Evans. 

21.  In  Replevin,  the  Cafe  upon  the  Pleading  was,  that  feveral  Freeholds  and  Copyholders  of  a  v      h 
Manor  prefcribed  to  have  the  folk  and  feveral  Feeding  of  ioo  Acres  of  Paflure,  &c.  "for  all  their  t«Vc 
Bealls  upon  their  feveral  Freeholds  and  Copyholds  every  Year,  at  all  Times  in  the  Tear,  &c.  and  iSaunrl.' 
upon  Demurrer  the  Court  of  Common  Pleas  was  divided  upon  the  Queftion,  whether  this  Prefcrio-  347-  ac- 
tion was  good,  or  not;  and  afterwards  the  Chief  Juftice  North  helcTit  to  be  void,  becaufe  feveral  '  Lev<  „ 
Freeholders  cannot  join  or  be  joined  in  a  Prefcription  to  claim  an  Interefi  in  another  Man's  Soil,  as  5*0 
annexed  to  their  feveral  Eftates ;  and  becaufe  the  Claim  of  file  and  feveral  Paflure,  is  an  Interefi    ' 
which  cannot  be  claimed    by   Prefcription  and  Cujlom  loth  together,  as  'tis  in  this'Cafe  by  Free- 
holders and  Copyholders;  and  another  Reafon  is,  becaufe  this  Prtfiripihh  and  Cuftom  wholly  ex- 
cludes the  Ouner  of  the  Soil  at  all  Times,  which  the  Law  will  net  allow.    As  to  the  firft  of  theie 
Reafons,  'tis  true,  a  Prefcription  may  be  laid  in  feveral  Perfons,  where  it  tends  only  to  Matters  of 
Eajenunt  or  Dif  barge,  but  not  where  it  goes  to  Matter  of  Interefi  or  Profit  *  in  alieno  folo,  for  *  5  Mod. 
that  is  a  Title,  and  the  Title  of  one  doth  not  concern  the  other ;  therefoie  feveral  Men  having  fe-  150. 
veral   Eftates,  cannot  join  in  making  a  Prefcription  ;  befides,  fola  &  feparahs  paftura  cannot  be  ^^cr"J' 
claimed  to  exclude  the  Owner  of  the  Soil  ;  he  may  be  excluded  for  a  certain  Time;  and  fo  is  Pitt  Wrenn" 
and  Cheek's  Cafe,  tiuit.  ky.  which  Cafe  is  likewife  reported  in  6  Rep.  by  the  Name  of  Spa rkils 

Cafe,  where  'tis  held,  that  a  Man  may  prefcribe  to  have  folam  vefturam  from  fuch  a  Day  tofitcb 
a  Day,  and  thereby  the  Owner  of  the  Soil  may  be  excluded;  this  is  likewife  faid  by  my  Lord 
Coke.  1  In[l.  122.  a.  and  immediately  afterwards  he  tells  us,  fo  a  Man  may  prefcribe  to  have  fepa- 
ralem  pafturam,  (i.  e.)  in  the  fame  Manner  as  he  may  have  folam  vefturam  ;  the  Owner  of  the  Soil 
may  be  likewife  Hinted  as  to  the  Quality  and  Number  of  the  Cattle;  and  fo  is  Kendrick  and  Par- 
giter's  Cafe.  2  Brown/.  64.  he  may  be  excluded  as  to  fome  Kind  of  Profits ;  as  for  Inftance,  a  Man 
may  prefcribe  to  have  amies  fpMtto  growing  on  his  Wafte;  and  fo  is  Duglaffe  and  Kendal's  Cafe; 
but  theie  is  no  Cafe  in  all  the  Books,  of  a  Jole  Paflure  at  all  Times  in  the  Tear,  but  in  Hutt.  45. 
and  there  'tis  made  a  Profit  apprender,  and  the  moft  confiderable  I  refits  were  fiiil  left  in  the  Owner 
of  the  Soil.  1  Vent.  3  S3.  Potter  verfus  North,  that  the  Prefcription  is  good.  2  Lev.  2.  S.  P.  2  Sauud. 
320,  324.  S.  P.    1  Mod.  74.  S.  P. 

22.  In  Trefpafs,  &c.  for  Chafing,  &c.  fixty  Sheep,  &c.  the  Defendant  juflified,  for  that  the 
Place  where,  &c.  was  the  Freehold  of  John  Thced  ;  the  Plaintiff  prefcribed  for  Common  for  fixty 
Sheep,  levant  and  couchant  upon  his  Tenement,  &c.  and  avers,  that  he  put  in  fixty  Sheep,  &c.  to 
eat  the  Grafs  and  Ufe  the  Common,  &c.  The  Defendant  rejoined,  and  traverfed  the  Prefcription, 
upon  which  they  were  at  Iffue,  and  the  Plaintiff  had  a  Verdict;  and  amongft  other  Exceptions 
which  were  made  in  Arreft  of  Judgment,  this  was  one,  (viz,.)  that  the  Plaintiff  did  not  alledge 
that  the  fixty  Sheep  which  he  put  in  the  Place,  where,  &c.  were  levant  and  couchant  upon  his 
Tenements  ;  and  if  they  were  not,  then  the  Defendant  might  lawfully  difcrain  them  Dama^e- 
feafant;  but  adjudged,  that  after  a  Verdict  it  (hall  be  intended,  that  the  Sheep  of  the  Plaintiff." 
were  in  the  Place  where  he  had  prefcribed  to  have  Common;  for  otherwife  the  Defendant  might 
have  taken  Advantage  of  it  by  a  Demurrer  in  his  Rejoinder;  but  when  he  rejoined  and  traverfed 
the  Prefcription,  and  it  was  found  agamft  him,  the  Want  of  fuch  Averment,  and  feveral  other 
fmall  Faults  are  aided  by  the  Statute  of  Jeofails ;  and  Co  it  was  adjudged  in  Prance  and  Tringer's 
Cafe.     2  do.  44.   1  Samid.226.  Stennel  verfus  Hogg. 

23.  In  Trefpafs  for  Breaking  his  Clofe  at  Derby,    and  Treading  down  his  Grafs,  and  feeding  it  1  Mod.  6. 
with  Cattle,  &c.    The  Defendant,  as  to  all  the  Trefpafs,  except  with  two  Horfesand  two  Mares,  T.Jones 
;pleads  Not  guilty;  and  as  to  them  he  pleads  in  Bar,  that  the  Place  where,  &c.  was  twenty  A-  IIJ" 
ores  of  Land  in  Derby,  and  Time  out  of  Mind  Parcel  of  a  common  Field,  called  Littlefield  in  Der- 
by, and  that  the  Borough  of  Derby  is  an  antient  Borough,  and  that  the  Defendant  tempore  quo   ejr 

diu  antea  was  a  Burgefs  of  the  faid  Borough;  then  he  lays  a  Prefcription  in  the  Corporation  for 
Common,  (viz..)  that  the  Mayor  and  Burgeffes  for  themfelves,  and  for  eveiy  Burgefs  of  the  faid 
Corporation,  had  Common  in  the  Place  where,  being  Littlefield,  for  all  their  commonable  Cattle  ; 
and  fhews  in  what  Manner,  and  brings  himfelf  within  the  Prefcription,  3nd  that  he  put  in  the 
faid  Cattle  to  ufe  his  Common,  qua  eft  eadc-m  tranfgrefflo,  &c.  and  upon  Demurrer  it  was  objected, 
that  this  Plea  was  ill,  becaufe  the  Defendant  had  prefcribed  for  Common  in  grofs  Jans  nd'mbre 
when  there  is  no  fuch  Common  ;  for  if  it  fhould,  then  the  Corporation  might  furcharge  the  Com- 
mon, there  being  no  Refhaint  to  the  Number  of  their  Cattle,  iufomnch  that  the  Proprietor  or 
Owner  of  the  Soil  would  be  wholly  excluded;  therefore  he  fbould  have  laid  this  Prefcription  for 
all  Cattle  levant  and  couchant  within  the  ViU;  to  which  it  was  anfwered,  that  Littleton  in  enu- 
merating the  feveral  Sorts  of  Commons,  mentions  a  Common  in  grof  fans  nombre  to  be  one.  Co. 
Lift.  122.  a.  arid  that  he  who  hath  Right  to  iuch  Common,  cannot  furcharge  it,  for  if  he  doth, 
the  Lord  cr  Owner  of  the  Soil  may  diftrain  ;  'tis  true,  if  the  Defendant  had  claimed  this  Common 
as  appendant  or  appurtenant,  there  the  Prelcription  muft  be  for  Cattle  levant  and  couchant ;  but 
this  was  a  Claim  of  a  Common  in  grofs,  <&c.  and  in  fuch  Cafe  it  had  been  improper  to  prefcribe 
for  Cattle  levant  and  couchant,  &c.  now,  if  a  natural  Perfon  had  claimed  it,  the  Prefcription 
had  been  good  to  fay,  that  he  and  all  his  Anceftors,  whole  Heir  he  is,  Timeout  of  Mind,  had 
Common  in  the  Pla.e  where,  &c.  pro   omnibus  averiis  ftis,  without  relating  to  any   Eftate,  and 
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without  faying  k vant  and  couchant,  becaufc  he  had  no  Land    upon   which  they  might  be  levant 

and  couchant;  and   a  Corporation  may  prefcribe  for  themfelves  and  for  every  Burgels  in  the  fame 

Manner  as  a  natural  Perfon  may ;  'tis  true,  as  before  mentioned,  if  a  natural  Perfon   had  claimed 

Common  appendant  or  appurtenant,  he  muft  have  ailedged  a  Seifin  of  Land  for  which  he  claimed 

*  Set  §     it,  and  that  be  and  all  thole  whop  *  Eft  ate  be  bad  m  the. faid  Land,  had  Time  out  of  Mind,  Com- 

Goodwin  morij  @.c^  jn  the  faid  Land,  pro  averiis  J'uis  levant  and  vouch  ant  on  the  faid  Land  j  but  'tis  other- 

cBrooks-  wife  in  a  prefcription  for  Common  in  grofs :    But  after  all   it  was  adjudged,  that  the  Plea  was  ill, 

bccaufe  the  Defendant  in  his  Prefcription  did  not  aver,  that  the  Cattle  were  levant  and  coucbant 

within  the  Vili,  and  that  it  had  besn  good,  if  thofe  Words  had  been  put  in  ;  tho'  Kelynge  Ch.  Juft. 

pofitively  affirmed,   that  there  could   not  be  any  Common  in  grofs  Jam  nombre.     i  Sauna*.  344. 

MeSor  veifus  Spateman. 

24.  Trefpafs,  &c.  by  the  fame  Plaintiff  as  in  the  lad  Cafe  againft  the  Defendant  Walker,  for 
Breaking  his  Clofe  in  Littlefield  in  Derby,  &c.  on  the  firft  Day  of  April,  21  Car.  2.  The  De- 
fendant pleaded  the  like  Plea  as  before,  and  juftified  the  Putting  in  his  Cattle  on  the  firft  Day  of 
Augufl,  20  Car.  2.  and  averred,  that  they  were  bis  own  Cattle,  and  levant  and  coucbant  within 
the  Fill  of  Derby  (all  which  was  omitted  in  the  Plea  in  the  foregc  ing  Cafe)  qua  eft  eadein  tranf- 
greffto,  &c.  and  upon  Demurrer  it  was  objected  to  this  Plea,  that  the  Plaintiff  had  laid  the  Tref- 
pafs to  be  done  on  the.  fir  J I  Day  of  April,  21  Car.  2.  and  the  Defendant  juftified  on  the  firft  Day 
of  Auguft,  20  Car.  which  varies  from  the  Time  in  which  the  Trefpafs  was  laid  in  the  Declaration, 
wherea  he  ought  to  juftify  on  that  very  Time;  but  adjudged,  that  the  Plea  was  good  in  Sub- 
ftance,  becaufe  the  Defendant  had  averred  qua  ejt  eadem  tranfgreffio,  of  which  the  Plaintiff 
complained  ;  and  the  Plaintiff  having  demurred  generally  to  it,  this  is  but  Matter  of  Form,  and 
not  Subftance,  of  which  no  Advantage  can  be  taken  upon  a  general  Demurrer.  2  Sairad.  4.  Mel- 
Lr  verlus  Walker. 
1  Mod.  25.  In  Replevin,  the  Defendants  made  Conufance  as  Bailiffs  to   B.  and  T.  for  that  the  Place 

74  where  contained   500  Acres  of  Land,  &c.    and  Time  out  of  Mind  was  Parcel  of  the  Manor  of 

:  Vent.      Blftand  in  Cornwal,  of  which  the  faid  B.  and  T.  were  feifed   in  their  Demefne,  as  of  Fee,  and 
\  Le  &  judged  the    Taking,  &c.  D  am  age- f enfant :    The  Plaintiff  replied  in  Bar   to   the  Conufance, 

S.  C.  that   there  were,  Time  out  of  Mind,  within  the  faid  Manor,  feveral  Copyhold  Tenements,  Parcel 

thereof,  demiied  and  demifable  by  Copy  of  Court-  Roll  of  the  faid  Manor,  at  the  Will  of  the  Lord, 
according  to  the  Cuftom  thereof;  and  that  Time  out  of  Mind  there  was  a  Cujlom,  that  all  the 
cuftomary  Tenants  of  Copyhold  Tenements  of  the  faid  Manor,  had  and  ufed  to  have, folam  & 
feparalem  pajluram  in  the  Place  where,  &c.  yearly,  and  every  Year  per  totum  annum  ad  eorum  li- 
bitum tanquam  ad  cujiumaria  fua  tenementa  pradiEla  fpeclan  •  and  alfo,  that  the  faid  Copyhol- 
ders, before  the  Time  of  the  Taking,  &c.  dederunt  licentiam  to  the  Plaintiff  to  put  his  Cattle  in- 
to the  Place  where,  by  Reafon  whereof  he  put  them  in ;  and  that  the  Defendant  de  injuria  fua 
propria  took  them;  the  Defendants  rejoin,  that  the  Plaintiff^  injuria  fua  propria  put  his  Cattle 
in,  and  traverfe  the  Cuftom  ailedged  in  the  Replication,  upon  which  they  were  at  lfTue;  and  the 
Plaintiff  had  a  Verdict,  that  there  was  fuch  a  Cuftom  ;  and  in  Arreft  of  Judgment,  feveral  Ex- 
ceptions were  taken  to  the  Replication  in  Bar  to  the  Conufance;  firft,  for  that  the  Plaintiff  did 
not  fliew  what  Eftate  the  Copyholders  had  in  their  Copyhold  Tenements,  for  which  they  claimed 
to  have  folam  &  feparalem  pajluram  ;  but  adjudged,  that  they  need  not,  becaufe,  let  their  Eflates 
be  either  of  Inheritance,  or  for  Life  or  for  Years,  'tis  not  material  as  to  this  Point,  for  they  do  not 
claim  folam  &  feparalem  paflur  am  by  Prefcription  but  by  Cuftom;  and  'tis  the  Cuftom  of  the 
Manor  which  hath  annexed  it  to  their  feveral  Eflates  as  a  Profit  apprender,  or  Piequifit  for  the 
Time  being,  &c.  'tis  true,  if  Freeholders  claim  fuch  a  Perquilit,  they  muft  by  a  Que  Eftate,  and 
prefcribe  in  him;  but  'tis  otheiwife  in  the  Cafe  of  Copyholders  who  claim  by  Cuftom;  then  it 
was  objected,  that  a  Cuftom  to  exclude  the  Lord  of  the  Soil  could  not  have  a  reafonable  Com- 
mencement, for  every  Cuftom  fuppofes  a  Grant  which  is  loft;  and  tho'  the  Lord  might  make  fuch 
a  Grant  to  Freeholders  to  exclude  himfelf,  yet  he  could  not  do  it  to  Copyholders,  by  Reafon  of 
the  VVeaknefs  of  their  Eftates,  which  is  only  ad  voluntatcm  Domini ;  but  adjudged,  that  this  Cu- 
ftom might  have  a  reafonable  Commencement  between  the  Lord  and  his  Copyhold  Tenants,  (viz..) 
that  they  fhould  have  the  fole  Paflure  to  induce  them  to  hold  and  to  improve  their  Eflates,  which 
at  firft  were  only  at  Will;  and  this  by  continual  Ufage  was  turned  into  a  Cuftom;  'tis  certain, 
that  a  Man  may  prefcribe  to  have  folam  pajluram,  becaufe  this  may  have  a  reafonable  Commence- 
ment by  a  Grant;  and  if  it  be  claimed  by  Prefcription,  the  Reafon  is  the  fame  by  Cuftom  :  Then 
it  was  objected,  that  the  Plaintiff*  did  not  allcdge  that  the  Copyholders  had  folam  pajluram  for 
their  Cattle  levant  and  coucbant  upon  their  Tenements;  for  where  a  Man  prefcribes  for  Common 
appurtenant,  'tis  ill,  unlefs  'tis  for  Cattle  levant  and  coucbant,  &c.  and  fo  is  Noy  145.  Jcjferies 
aid  Boyes's  Cafe;  adjudged,  this  is  very  true,  and  the  Reafon  is,  becaufe  by  fuch  a  Prefcription 
the  Party  claims  only  f  me  Part  of  the  Pafture,  and  the  Qitantum  is  afcertained  by  the  Levancy 
and  Couchancy,  the  reft  is  left  for  the  Owner  of  the  Soil ;  and  therefore  if  he  who  thus  prefcribes 
ihoi.Id  put  in  more  Cattle  than  are  levant  and  couchant  on  his  Tenement,  he  is  a  TrefpafTer ; 
but  in  the  principal  Cafe,  the  Copyholders  claim  all  the  Pafture  exclufive  of  the  Lord,  fo  that  'tis 
not  material  whether  'tis  earen  by  Cattle  levant  and  couchant,  or  by  any  other  Cattle;  next  it 
was  cbjected,  that  a  Cuflom  to  have  folam  &  feparalem  is  a  Benefit  for  their  own  Cattle,  (;'.  e.) 
for  the  Cattle  of  the  Copyholders  themfelves,  and  therefore  they  cannot  licer.fe  other  Men  to  put 
in  their  Cattle  ;  but  if  they  could,  the  Plaintiff  in  this  Cafe  did  not  fhew  that  he  had  a  good  Li- 
eenfe,  for  'tis  only  dederunt  Ucentiam,  &c.  which  is  not  good,  unlefs  it  had  been  by  Deed  ;  but 
1  adjudged, 
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adjudged,  that  he  who  hath  an  Intereft  in  the  Soil  might  licenfe  any  one  to  ufe  any  Liberty  there, 
and  the  Copyhdde.s  in  this  Cafe  had  an  Literal  in  the  Herbage,  and  fuch  an  Intereft  that  they 
"alone  and  none  e:fe  could  punifh  a  TrefpafTer  for  Feeding  his  Cattle  upon  the  Hcibage,  and 
thc.e'Ve  they  may  difpence  with  i'uch  a  Trefpafs  by  giving  a  Licenfe  without  any  Deed;  'tis  true, 
'tis  otherwife  in  the  Cafe  of  one  who  claims  Common,  for  there  the  Owner  of  the  Soil  may  bring 
an  Action  of  Trefpafs  for  Feeding  the  Grafs,  and  therefore  a  Commoner's  Licenfe  will  not  ex- 
alte the  Trefpafs,  unlefs  'tis  by  Deed,  where  he  may  grant  his  Intereft  over  by  Deed  ;  but  ijj 
this  Cafe,  tho'  the  Licenfe  may  not  be  good,  without  'tis  granted  by  Deed;  yet  after  a  Verdifi: 
which  hath  found  the  Cuftom,  it  fhall  be  intended  that  it  was  a  good  Licenfe  by  Deed.  2  San,:.' 
324.  Hoi kms  verfus  Robins.     See  Go.  Eliz..  458.  Corby fon  verfus  fear/on.  S.  P. 

26.  In  Replevin  for  Taking  a  Sail  of  a  Ship;  the  Defendant  avowed,  for  that  he  was  feifed  in  2I.ev.96- 
Fee  in  the  Manor  of  Vadftow,  where  there  is  a  common  Key  extending  from  fuch  a  Place,  &c.  for  '  Mod" 
the  unlading  Salt,  and  that  he  and  all  thole,  &c.  have  ufed  to  repair  the  [aid  Key,  and  have  kept  1^' 

a  Bulhel  for  meafuring  Salt,  and  have  ufed  to  take  of  every  Ship  arriving  there,  and  loaded  with 
Salt,  one  Bulhel  of  Salt,  and  fo  brings  his  Cafe  within  the  Prefcription,  and  avows  for  the  Takin<* 
the  Sail :  The  Plaintiff  pleads  in  Bar  to  the  Avowry,  that  the  River  on  which  this  Key  is  pre- 
tended is  a  great  River,  ten  Miles  in  Breadth,  and  that  the  Key  extends  half  a  Mile,  and  no 
more ;  that  the  Ship  arrived  feven  Miles  diltant  from  the  Key,  and  traverfed,  that  it  arrived  at 
the  Key;  and  upon  Demurrer  it  was  infifted  for  the  Avowant,  that  'tis  not  material  whether  the 
Ship  arrived  at  the  Key,  becaufe  it  might  come  thither  when  the  Mariners  pleafed ;  but  adjudged 
no  good  Prefcription,  becaufe  here  is  no  meritorious  Confederation  of  providing  Weights,  Meafures, 
and  other  Things;  'tis  true,  he  alledges  a  Cuftom  to  repair,  but  that  extends  only  to  the  Ships 
which  arrive  at  the  Key,  which  this  did  not;  and  the  Avowant  might  as  well  prefcribe  to  the  Con- 
fines of  France  as  to  feven  Miles  diftant  from  the  Key.  Raym.  232.  Pridcaux  verfus  Warne.  See 
Toll.  (A)  pi.  14.     See  The  Bel/man  of  Leiceftei's  Cafe. 

27.  The  Plaintiff  declared,  that  he  was  feifed  of  a  'tenement,  but  did  not  fay  in  Fee,  and  fo 
prefcribed  to  fetch  Pot-water  from  the  Defendant's  Clofe ;  Iflue  was  taken  upon  the  Prefcription, 
and  found  for  the  Plaintiff :  But  per  Curiam,  in  Arreft  of  Judgment  the  Declaration  is  ill,  becaufe 
the  Plaintiff  did  not  fet  forth,  that  he  was  feifed  in  Fee,  and  it  fhall  not  be  fo  intended,  unlefs  fet 
forth  ;  and  a  Prefcription  cannot  be  annexed  to  any  Thing  but  to  an  Eftate  in  Fee,  therefore  this  is 
a  Defect  in  Subllance,  and  not  aided  by  a  Verdiff     2  Mod.  318.  Scoble  verfus  Skelton. 

28.  Trefpafs  againft  two  Defendants  for  Breaking  his  Clofe  and  Killing  his  Fowl  in  his  free 
Warren;  trie  Defendants,  as  to  all  the  Trefpafs  befides  Killing  the  Fowl,  plead  Not  guiltv,  and  as 
to  that  they  fay,  that  the  Dean  and  Chapter  of  Excefter  are  feifed  in  Fee  of  the  Manor  of  Bramp- 
ton, of  which  the  faid  Warren  is  Parcel,  and  fo  prefcribes  in  a  Qjie  Eftate  for  them,  their  Farmers 
and  Tenants  to  fowl  in  the  faid  Warren;  and  that  they  made  a  Leafe,  Parcel  of  the  faid  Manor, 
to  the  Defendants  for  twenty  one  Years,  referving  Rent,  and  fo  jullify  as  Tenants,  &c.  The 
Plaintiff' replied  de  injuria  fu.i  propria,  upon  which  they  were  at  Iflue,  and  a  Verdict,  for  the  De- 
fendants; it  was  objected  in  Arreft  of  Judgment,  that  this  Prefcription  was  too  large,  it  being  for 
the  Dean  and  Chapter,  and  their  Tenants,  and  that  'tis  unreafonable,  that  every  Tenant  fhould 
prefcribe  for  an  Intereft;  it  hath  been  fo  ruled  for  a  Common,  without  faying  for  his  Cattle  le- 
vant and  couchant,  becaufe  'tis  that  which  muft  afcertain  the  Number  of  them:  Sed  per  Curiam, 
tho'  this  Prefcription  might  have  been  ill  upon  a  Demurrer,  yet  'tis  well  enough  after  a  Verdict) 
and  in  this  Cafe  'tis  not  too  general,  fo  that  it  may  be  exclufive  to  the  Lord,  becaufe  'cis  for  a 
Profit  apprender  in  aheno  (oh,  and  for  fuch  a  Profit  the  Tenants  of  a  Manor  may  prefcribe  by  a 
Qiie  Eftate  exclufive  of  the  Lord.     3  Mod.  246.  Davis's  Cafe. 

29.  Trefpafs  for  Taking  and  Carrying  away  his  Cheefes ;  the  Defendant  juftified,  for  that  he 
was  feifed  in  Fee  of  Chipping  Sudbury,  and  of  an  antient  Market  there  held  every  Tiiurfday,  and 
that  lie  and  all  thofe  whofe  Ejiates  he  had,  &c.  ufed  to  take  a  Penny  for  every  Hundred  of  Cheele 
expofed  to  Sale  in  the  Market,  in  the  Name  of  the  Pitching  Penny  ;  and  upon  Denial  to  cliftrain* 
&c.  upon  Demurrer  it  was  objected,  that  the  Defendant  had  not  made  out  a  fufficient  Title,  be- 
caufe he  did  not  alledge  an  Id f age  Time  out  of  Mind,  but  only  by  a  Qjte  Eftate ;  and  the  Court 
was  of  that  Opinion.     T.  Jones  227.  Goodwin  verfus  Brooks. 

->o.  The  Plaintiff  prefcribed  for  Toll  of  Goods  bought  within  his  Manor,  (viz,.)  2d.  pro  auali- 
bet  farcina  of  Mancbejler  Goods  bought  in  Mmchcfter,  &c.  and  the  Quedion  upon  the  I  leadings 
was,  whether  a  Toll  independent  of  all  Markets  and  Fairs  might  be  claimed  by  Prefcription,  with- 
out (hewing  that  the  Subjeft  hath  fome  Benefit;  and  it  was  argued,  that  it  might,  from  the  Au- 
thority of  that  Cafe  in  *  Dyer,  where  the  Lord  Mayor  of  London  brought  an  Action  on  the  Cafe  *  Dyer 
grounded  on  a  Cuftom,  to  have  the  20th  Part  of  the  Salt  of  every  Stranger  who  brought  Salt  to  35=-- 
the  Port  of  London,  and  no  Reafon  was  alledged  why  he  fhould  have  that  Part,  yet  the  Mayor  had 
ludgment :  Sed  per  Holt  Ch.  Juft.  and  Curiam,  this  Prefcription  cannot  be  good,  becaufe  there 
was  no  Recompence  for  it;  and  every  Prefcription  to  charge  the  Subjeft  with  a  Duty,  muft  import 
fome  Benefit  or  Recompence  to  him  who  pays  it,  or  elfe  fome  Reafon  muft  be  fhewed  why  the 
Duty  is  claimed  :  That  Cafe  in  Dyer  feems  to  be  very  hard  and  unreafonable.  4  Mod.  31c.  IVar- 
rhigton  verfus  Mofely. 

31.  In  Trefpafs  for  Breaking  his  Clofe  and  Fifhing  in  his  feveral  Fifhery  ;  the  Defendant  plead- 
ed, that  the  Earl  of  Warwick  was  feifed  in  Fee  of  an  Acre  covered  with  Water,  lying  contiguous  to 
the  faid  Clofe,  and  fo  prefcribes  to  have  a  neceffary  Eafement  to  catch  Fifh  in  the  faid  Water,  and 
to  enter  into  the  faid  Clofe  to  fpread  Nets  j  that  the  Earl  granted  this  Clcfe  to  King  Ed.  6.  who 
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granted  it  to  T.  Lucy  in  Fee,  with  all  Ways,  Emolument*,  Commodities  and  Hereditaments,  &c. 
and  fo  derives  a  Title  to  himfelf  from  the  laid  '/.Lucy,  and  jaftifics  in  his  own  Right  to  enter  the 
Clofe  &c  and  upon  Demurrer  it  was  objected,  that  this  Plea  was  ill,  becaufj  the  Defendant  hid 
prefcr'ibed  for  a  neeejjary  Eafement,  but  did  not  fay,  that  it  was  beceflary  for  catching  Fife;  it  fhoulJ 
have  been,  that  he  and  all  thofe,  &c.  confueverum  habere  quandam  viam,  or  quoddam  fri-oiiegium 
five  libertatem  to  enter  the  Clofe;  'tis  true,  he  pleaded,  that  ufi fuerunt  &  conjuevcrunt  int*ar&, 
"but  that  might  be  with  Leave :  Per  Curiam,  the  Word  Eafement  is  known  in  Law  ;  'eiS  a  Genus 
to  feveral  Species  of  Liberties  which  one  may  have  in  the  Soil  of  another,  without  claiming  any  In- 
tereft  in  the  Land  it  felf ;  but  here  the  Thing  it  felf  is  fet  forth,  (viz..)  to  catch  Rib,  and  no  In- 
ftance  can  be  given  of  a  prefcription  for  fuch'a  Liberty  by  the  Word  Eafement;  therefore  a  Rule 
Was  made  to  fet  the  Prefcription  right,  and  to  try  the  Merits.     4  Mod.  362.  Peers  verfus  Lucy. 


Grants  of  the  next  Prefentation,  good,  f  A) 
Of  Prefentation  and  Nomination,  and  of 

Prefentations  by  the  Crown.  (£) 
Prefentation  of  a  common  Perfon,  good, 

and  not  good  j  and  where  two  Patrons 

pretend  a  Title.  (C) 
Of  Revocations  of  Prefentations.  (D) 
Of  Prefentations  by  Turns,  and  to  Moie- 


ties,-   and  where  Two  have  a  Right 

to  prefent.  (E) 
Who   may  prefent  to  a   Benefice,    and 

who  not.  (F) 
By  what  Words    the  next   Prefentation 

mail  pafs,  and  what  not.  [G) 
Grants  of  the  next  Prefentation  avoided. 

(1) 


(A) 

feints  of  t\)t  nejet  ^efentattqn,  gootr. 

RANT  of  the  next  Prefentation  to  the  Church  of  C.  the  Grantee  died,  and  then 
the  Church  became  void;    adjudged,  that  the  Executor  of  the  Grantee  fliall  have 
the  Prefentation  as  a  Chattel,  and  not  his  Heir  at  Law.     Glanvil,  lib.  6.  cap.  7. 
2.  The  Patron  granted  the  next  Prefentation  to  Two,  the  Church  became  void, 
jS.  S.  C.  and  during  the  Avoidance  one  re'eafed  his  Right  to  the  other,  who  being  difturbed,  brought  a  Qu. 
Impedit  alone;  adjudged,  that  the  Releafe  being  given  after  the  Church  was  void,  was  of  no  Ef- 
fect, and  therefore  both  ought  to  have  joined  in  the  Action.    Leon.  167.  Brooksby  verfus  Wickbam. 

3.  A  Grant  of  the  next  Prefentation  quandocunq;  Ecclefia  vacare  contigerit  pro  unica  vice  tanttim; 
be  muft  prefent  upon  the  very  next  Avoidance,  which,  if  he  negle&s,  he  hath  loft  the  Benefit  of 
his  Grant.     1  Bui  ft.  26.  Star  key  verfus  Pool. 

4.  An  Incumbent  on  a  Church  purchafed  the  Advowfon  in  Fee,  and  devifed,  that  his  Executor 
fhould  prefent  to  it  after  his  Death ;  and  then,  by  the  fame  Will,  he  devifed  the  Advowfon  in  Fee 
to  another ;  the  Question  was,  whether  this  was  a  good  Devife  of  the  next  Avoidance,  becaufe  in- 
ftantly,  upon  the  Death  of  the  Incumbent,  when  his  Will  fhould  take  Effect:,  the  Church  would  be 
void;  and  fo  it  being  a  Thing  in  Aftion,  is  not  devifable  ;  but  adjudged,  that  'tis  good,  according 
to  the  Intention  of  the  Teitator  expreffed  in  his  Will.  2  Cro.  371.  Pmcbion  verfus  Harris.  See  Ad- 
vowfon. (A)  15.  £.  C. 

5.  Grant  of  the  next  Prefentation  to  Sir  Godfrey  Foliamb  and  to  four  more,  &  eorum  cuilibet  con- 
juntlim  &  divifim,  &c.  afterwards  the  Church  became  void,  and  Sir  Godfrey  prefented  one  of  the 
other  four  Grantees ;  and  adjudged,  that  the  Prefentation  by  one  alone  was  good.  Moor  4.  Sir 
Godfrey  Foliamb' s  Cafe. 

By  the  Name  of  Sir  William  Hollis. 

6.  Grant  of  the  next  Prefentation  to  two'  Perfons,  and  before  the  next  Avoidance  one  of  the 
Grantees  gave  a  Releafe  to  the  other ;  then  the  Incumbent  died,  and  one  of  them  prefented  alone  ; 
and  being  diftuibed,  brought  a  Qji.vre  Impedit,  and  had  a  Verdict;  and  upon  a  Writ  of  Error 
brought,  becaufe  one  of  the  Grantees'  had  brought  this  Qtiare  Impedit  in  his  own  Name  alone,  it 
was  adjudged  well -enough,'  becaufe  the  Releafe  made  to  him  was  before  the  Church  was  void. 
Moor  467.  Levies  verfus  Bennet. 

(B) 

jflDf  ^efentatfon  an)30omtnatio!T,anD^?cfentation5  oi  tljz  &in%.  See  Ft  car. 

1.  T-T-THere'a  Bifhop  hath  a  Title  to  prefent  upon  any  Vacancy,  and  dies,  and  the  Temporal- 
W    ties  come  to  the  King,  he  fiiall  prefent,  and  not  the  Executors  of  the  Bifhop.  50  Ed.  3. 26. 

2.  The 


1  And.;. 
Bendl. 

=4.  54- 
4  Leon. 
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2.  The  King  may  repeal  a  Prefentation  before  his  Clerk  is  indufted,  and  this  he  may  do  by  grant- 
ing a  Prefentation  to  another,  which  without  any  farther  Signification  of  his  Mind,  is  a  Revoca- 
tion of  the  firft  Prefentation.  13  Eliz.  Dyer  293.  22  Eliz.  Dyer  360.  Mich.%  J at.  Walter 's 
Cafe.  S.  P. 

3.  A  Manor,  to  which  an  Advowfon  was  appendant,  came  to  Queen  Mary  by  an  Attainder  of 
the  Patron,  who  had  only  an  Efhte  for  Life  in  it,  and  fhe  made  a  Leafe  thereof  to  B.  B.  for  forty 
Years,  if  the  Perfon  attainted  fhould  fo  long  live  ;  the  Church  became  void,  and  the  LefTee  pre- 
fented,  but  the  Manor  being  fettled  in  Remainder  in  Fee  to  H.  8.  Queen  Eliz.  as  Heir  to  him;  pre- 
sented upon  this  Avoidance  ;  but  adjudged  againft:  her,  becaufe  her  Title  is  encountered  with  a 
Leafe  of  her  Anceftor.     1  Leon.  54.  The  Queen  verfus  Middleton. 

4.  The  Queen  had  a  Title  to  prefent  to  a  Vicarage  by  Lapfe  ;  the  Ordinary  collated  a  Clerk, 
and  afterwards  the  Queen  prefented  B.  B.  who  brought  a  Quare  Impedit  againft  the  Ordinary 
and  the  Clerk  whom  he  had  collated,  pending  which  Suit  the  Collatee  by  Fraud  procured  a  Pre- 
fentation from  the  Queen,  without  mentioning  her  Pleafnre  to  revoke  the  firft  Prefentation  to 
B-  B.  and  for  that  Reafon  it  was  adjudged,  that  her  fecond  Prefentation  was  void.     17  Eliz,.  Dyer 

339- 

5.  The  King  had  a  Title  to  prefent  by  Lapfe,  and  accordingly  he  prefented,  and  his  Clerk  was 

admitted  and  inftituted,  but  died  before  he  was  inducted  •  adjudged,  that  lince  the  King  might 
lawfully  revoke  his  Prefentation  before  Induction,  therefore  he  may  in  this  Cafe  prefent  again,  Vor 
the  Church  was  not  full  againft  him.     1  Leon.  156.  Wright  verfus  Bijbop  of  Norwich. 

6.  Adjudged,  that  where  the  King  hath  a  Title  to  prefent  as  lawful  Patron,  and  he  mifiakes  his 
Title,  and  prefents  ratione  Lap/us,  in  fuch  Cafe  his  Prefentaion  is  void  ;  a  fortiori  where  he 
hath  no  Manner  of  Title  and  yet  prefents  ratione  Lapfus,  for  that  Prefentation  isabfolutely  void, 
and  the  Prefentee  is  admitted,  inftituted  and  inducted  ;  the  Church  is  (till  void,  and  the  true  Pa- 
tron (hall  not  be  put  to  a  Quare  Impedit  to  remove  fuch  Incumbent.  6  Rep.  29.  Green  %  Cafe.  See 
Deprivation.  (A)  6.  S.  C. 

7.  The  Patron  brought  a  Quare  Impedit  againft  the  Incumbent,  &c.  and  had  Judgment  and  a  1  Leon. 
Writ  to  the  Bifhop  ;  afterwards  the  Patron  was  outlawed  in  Debt,  and  then  the  Incumbent  fup-  63-  s-  <-» 
pofing  the  Queen  was  entitled   to  prefent,   by  Reafon  of  the  forfeiture,  refigned  the  Living,  and 

was  prefented  by  the  Queen,  and  inducted  ;  then  the  Patron  reverfcd  the  Outlary,  and  brought  a 
Scire  facias  againft  the  Incumbent,  to  have  Execution  of  the  Judgment  recovered  againft:  him* 
who  pleaded  all  the  aforefaid  Matter;  adjudged,  that  by  the  Outlary  the  Queen  was  entitled  to 
the  Prefentation,  tho'  it  was  but  a  Thing  in  Action,  which  being  once  vefted  in  her,  and  fhe  pre- 
fenting,  'tis  good  ;  for  by  fuch  Prefentation  fhe  hath  gained  a  Patronage  till  'tis  recovered  again  j 
for  fo'long  as  the  Incumbent  keeps  the  PofTeifion  upon  the  Prefentation,  fo  long  fhe  is  Patronefs  3 
but  in  this  Cafe,  upon  the  Reverfal  of  the  Outlary,  the  Patron  fhall  be  reftored  to  his  Prefenta- 
tion, and  the  rather,  becaufe  the  Incumbent  procured  a  Prefentation  upon  an  apparent  Pratt ife pen- 
dente lite,  for  he  refigned  on  purpofe  to  be  prefented;  which,  if  he  had  not  done,  the  Church 
bad  been  full  of  him,  and  by  Confequence  the  Queen  could  not  have  prefented.  Golsb.  103. 
Berkly  verfus  Cornwall. 

8.  If  an  Abbot  had   the  Prefentation,  and  another  the   Nomination,  he  who  hath  the  Nomi-  Hob.  155. 
nation  is  the  true  Patron  j  and  when  the  Abbey  was  furrendered  to  the  King,   he   who  had  the  S.  C. 
Nomination  fhall  have  the  Prefentation,  becaufe  it  doth  not  confift  with  Regal  Power  to  nomi- 
nate for  another.     Poph.  158.  Dickenfon  verfus  Greenhow. 

9.  An  Advowfon  was  appendant  to  a  Manor,  Parcel  of  the  Dutchy,  and  the  King  prefented 
under  the  Great  Seal  of  England,  and  adjudged  good  ;  for  a  Prefentation  is  only  a  Commendation 
ot  a  Clerk  to  the  Ordinary  ;  Co  where  the  King  prefented  to  a  Deanery,  and  mifrecited  the  Name 
of  the  Foundation,  it  was  held  good  for  the  fame  Reafon.  "the  King  and  the  Bijbop  of  Lincoln's 
Cafe.     2  Cro.  247.  and  Cro.  Car.  70.  Stephens  verfus  Potter.  S.  P. 

10    In  a  Quare  Impedit  againft  the  Bifhop  of  London,  and  Dr.  Birch,  for  hindring  him  to  pre-  4         ' 
fent  to  the  Parifh  Church  of  St.  'James ;  the  Declaration  let  forth,  that  St  Martins  being  a  large  ,  Lev 
parifh,  by  the  Statute  1  Jac.  2.  the  Parifh  of  St.  James's  was  taken  out  of  it,  and  made  a  Parifh  ,s2. 
of  it  felf,  and  Dr.  Tennifon  firft  Rector,  and  appointed  the  Patronage  after  his  Death  to  the  Bifhop  CafesAdj. 
of  London  and  his  Succeflors,  and  to  the  Lord  Jermyn  and  his  Heirs  by  Turns ;  that  Dr.  Tenm-  o6^ 
foil  was  made    Bifhop  of  Lincoln,  fo  that   it  belonged  to  the  King  by  his  Prerogative,  to  prefent 
by  Ceffion  ;  to  this  Declaration  the  Bifhop  of  London  demurred,    and  Dr.  Birch  pleaded    the  Sta- 
tute 25  H  8.  by  Virtue  whereof  the  Arch  bifhop  of  Canterbury  granted  a  Difpenfation  to  Dr.  Ten- 
nifon,  to  hold  this  Church  in  Commendam,  &c.  which  the  the  King  confirmed  ;  to  this  Plea  the 
Attorney  General  demurred  ;  it  was  admitted  by  the  Court,  that  before  the  Reformation,  and  an- 
tiently,  the  Crown  did  not  exercife  this  Prerogative,  to  prefent  upon  Ceffion,  but  that  the  Pope 
did  it  by  Ufurpation.     Owen  144.     Moor  399.     Cro.  Eliz,.  526.     Winch  94.     2  Cro.  691.      Dyer 
228.  but  that  it  was  an  Ufurpation  upon  the  King's  Prerogative  ;  and  that  notwithftanding  a  Sta- 
tute 7  H.  7.  cap.  8.  was  made  againft  thefe  Provifions,  the  Pope  ftill  prefented  upon  the  Promo- 
tion of  an  Incumbent,  tho'  it  was  the  King's  Prerogative  fo  to  do  :  Now  admitting,  that  the  King 
in  this  might  prefent  by  Ceffion,  his  Turn  is  not  ferved  by  confirming  this  Commendam,  becaufe 
the  Difpenfation   it  felf  to  hold  the  Living  in  Commendam,  was  only  to  fave  the  Avoidance,  and 
therefore  the  Confirmation  thereof  only  continued  the  Pofleffion  in  the  Incumbent,  but  transferred 
no  new  Right  :  As  to  the  Objection,  that  no  Body  can  fay  the  King  fhall  prefent,   when  the  Aft 
of  Parliament  fays,  the  Bifhop  of  London  (hall  prefent  upon  the  firft  Avoidance  j  it  was  adjudged, 
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that  this  Aft  of  Parliament  did  not  interfere  with  the  Prerogative,  becaufe  a  new  Advowfon  cre- 
ated by  Aft  cf  Parliament,  muft  be  fubjeft  to  the  fame  Rules  of  Law  and  Prerogative  as  an  old 
one  is;  like  an  Eftate-tail  created  by  Aft  of  Parliament ;  'tis  fubjeft  to  fuch  Bars  as  other  Eftates- 
tail,  and  the  Wife  fhall  be  endowed  of  it  :  As  to  the  Objeftion,  that  this  new  Church  was  a  kind 
of  Donative  to  Dr.  Tennifon,  for  he  did  not  come  in  by  Inftitution  and  Induftion  ;  and  in  Cafe 
of  a  Donative,  the  Promotion  of  the  Incumbent  doth  not  make  a  Cellton  ;  belides,  by  the  very 
Words  of  the  Statute,  the  prefentable  Right  doth  not  commence  till  after  his  Death  ;  but  adjudged, 
that  the  Right  of  Prefentation  pafles  immediately  upon  the  Making  the  Aft,  but  in  Point  of  In- 
tereft,  not  till  the  Avoidance.     2  Salk.  540.  The  King  verfus  Bifoof  of  London,  &c. 

(C) 

$jcfcn£atton  of  a  Common  ©crfon,  gooo  ano  not  gooo ;  ano  tofccre  tteo 
patrons  pjeteno  to  a  Cttle.    See  Poflea  (E) 


Here   was  a  Grant  of  the  next  Avoidance;  afterwards  the  Parfon,  Patron  and  Ordinary 
joined  in  a  Leafe,  before  the  Statute  1 3  Eliz,.  for  99  Years ;  the  Parfon,  who  was  incum- 
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bent,  died;  the  Grantee  of  the  next  Avoidance  prefented,  and  his  Clerk  was  inftituted  and  in- 
dufted,  and  enjoyed  it  againft  the  Leafe  during  his  Life;  then  upon  his  Death  the  Patron,  tho' 
he  had  joined  in  this  Leafe,  prefented,  and  his  Clerk  was  admitted,  &c.  adjudged,  that  he  fhall 
hold  it  againft  the  Leafe,  becaufe  that  was  utterly  avoided  by  the  Entry  of  the  Clerk,  who  was 
his  Predeceflor,  and  who  had  prefented  by  the  Grantee  of  the  next  Avoidance;  for  when  he  was  in 
Pofleffion,  the  Leftee  was  evifted  not  only  for  the  Life  of  the  Incumbent,  but  for  the  whole 
Term.     Cro.Car.  240.  Plowden  verfus  Oldfield.     Antea  Extinguishment.  (E)  17. 

2.  Where  a  Church  becomes  void  in  the  Life-Time  of  a  Bifhop,  he  cannot  devife  the  next  Pre- 
fentation; but  if  the  Bifhop,  or  any  Incumbent  of  a  Church,  hath  the  Advowfon  in  Fee,  and 
then  either  of  them  devifeth,  that  upon  the  next  Avoidance,  his  Executor  fhall  prefent ;  this  is 
good,    tho'  they   devife  the  Inheritance  to  another.     Dyer  285. 

2.  The  Lord  of  a  Manor,  to  which  an  Advowfon  was  appendant,  prefented  his  Clerk  to  the 
Church,  who  was  admitted,  inftituted  and  inducted ;  afterwards  he  granted  the  next  Avoidance 
to  four  Pcrfons,  &  eorumnni  jointly  and  feverally,  and  then  fold  the  Manor,  &c.  to  another; 
the  Church  became  void,  by  the  Death  of  the  Incumbent,  and  one  of  the  faid  Grantees  of  the 
the  next  Avoidance,  by  himfelf  alone,  prefented  another  of  the  faid  Grantees,  who  was  admit- 
ted, inftituted  and  inducted  ;  adjudged,  that  this  Prefentation  was  good.  Bend/.  54.  Sir  Ralph 
Lang  for  a's  Cafe. 

4.  If  the  Patron  prefent  a  Man  who  is  unlearned,  and  the  Bifhop  gives  him  Notice  of  it,  as  he 
ought,  in  fuch  Caie,  if  the  Patron  doth  not  prefent  another  within  fix  Months  after  the  laft  A- 
voidance,  the  Bifhop  may  collate.     1  And.  30. 

5.  Tenant  for  Life,  Remainder  in  Fee  of  an  Advowfon,  the  Tenant  for  Life  prefented  his  Clerk, 
who  was  admitted,  inftiruted  and  indufted  ;  but  by  the  Statute  13  Eliz,.  the  Benefice  was  void, 
for  want  of  reading  the  39  Articles;  however  he  continued  Incumbent  during  his  Life;  after- 
wards the  Tenant  for  Life  died,  and  then  the  Incumbent  died  ;  then  the  Queen  reciting  her 
Title  to  prefent  by  Lapfe,  prefented  her  Clerk,  who  was  admitted,  inftituted  and  indufted ;  and 
the  Remainder-Man  prefented  his  Clerk,  who  was  admitted,  &c  adjudged,  that  the  Queen's  Pre- 
fentation was  void,  and  that  the  other  was  good.     Tel  v.  7.  Greendit  verfus  Baker. 

6.  The  Father  was  Incumbent,  and  after  his  Death  the  Patron  prefented  his  Son,  who  was  re- 
fufed  by  the  Bifhop,  becaufe  by  the  Canon  Law  filius  non  potefi  fuccedere  patri  in  eadem  Ecde- 
fia,  whereupon  the  Patron  prefented  another;  then  the  Son,  who  was  firft  prefented,  obtained  a 
Difpenfation  non  obfiante  the  Canon  ;  but  the  Ordinary  admitted  the  fecoiid  Prefentee,  who  was 
alfo  inftituted  and  indufted,  thereupon  the  Son  fued  him  and  the  Ordinary  in  the  Spiritual  Court, 
but  a  Prohibition  was  granted.     Latch  101.  Stoke  verfus  Sykes. 

7.  LefTee  of  a  Reftory,  for  1  5  Years,  to  which  the  Advowfon  of  a  Vicararge  was  appendant,  granted 
the  next  Prefentation  to  the  faid  Vicarage  to  B.  B.  and  died  ;  his  Adminiftrator  furrendered  the  Term 
to  another,  who  accepted  it ;  the  Queftion  was,  if  this  Surrender  had  made  the  Grant  of  the  next 
Prefentation  void ;  and  adjudged,  that  it  had  not,  becaufe  the  Grantor  fhall  not  derogate  from 
his  own  Grant,  and  therefore  the  Term  in  fome  Refpeft  fhall  be  taken  to  continue  for  the 
Benefit  of  the  Grantee  ;  as  if  Lelfee  for  Years  grants  a  Rent-Charge,  and  afterwards  furrenders 
his  Term,  it  fhall  ftill  continue  for  the  Benefit  of  the  Grantee,  tho'  'tis  actually  determined.  8 
Rep.  144  Davenport's  Cafe. 

8.  The  Way  to  flop  a  Prefentation  after  a  Qjiare  Impedit  brought,  and  pedente  lite,  is  to  ferve 
the  Bifhop  with  the  Writ  Ne  admittas,  and  then  if  he  fhould  admit  a  Clerk,  and  the  Plaintiff 
Ihould  recover  in  the  Qjiare  Impedit,  he  may  have  the  Writ  Qjiare  inmmbravit  againft  the  Bifhop, 
and  thereby  remove  any  Clerk  who  came  in  pendente  lite,  let  his  Title  be  what  it  will ;  but  if 
he  doth  not  bring  a  Ne  admittas,  then  if  another  Incumbent  fhould  come  in  by  good  Title  pen- 
dente lite,  he  fhall  hold  it.     Mich  3  Jac.  2  Cro.  93.  Lancafter  verfus  Lswe: 

9.  Two  Sifters  Coparceners  of  an  Advowfon,  married  ;  then  the  Clerk  of  the  Husband  of  the  el- 
deft  Sifter  was  received  upon  the  firft  Avoidance  ;  and  afterwards,  and  before  the  fecond  Avoid- 
ance, the  youngeft  Sifter  died ;  then  the  Church  became  void,  and  thefaid  Husband  of  the  youngeft 
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Sifter  brought  a  Quare  Impedit,  being  difturbed  to  prefent,  as  Tenant  by  the  Curtefy  in  Torno 
fecundo,  and  had  Judgment.     Moor  224.  Beverley  verfus  Archbijhop  of  Canterbury. 

10.  Two  Patrons  pretending  a  Title  to  prefent,  one  of  them  prefented  IV.  R  but  the  Bifliop  re- 
fufed  Inftitution  ;  whereupon  he  fued  in  the  Court  of  Audience,  and  had  an  Inhibition  to  that  Bi- 
Jhop,  and  upon  that  Suit  he  obtained  an  Inftitution  by  the  Archbifhop,  upon  which  he  was  in- 
ducted ;  afterwards  the  Bifliop,  who  was  inhibited,  granted  Inftitution  upon  the  Prefentation  of 
the  other  Patron,  and  his  Clerk  was  likewife  inducted  ;  and  thereupon  IV,  R.  who  had  been  infti- 
tuted  and  inducted  before,  upon  a  Motion  obtained  a  Prohibition,  becaufe  by  the  fir  ft  Induction 
the  Incumbency  was  determined  ;  fo  that  quoad  the  Incumbence  the  Prohibition  was  granted  - 
but  not  quoad  the  Contempt  of  the  Ordinary  after  he  had  been  inhibited.  Moor  499.  Middleton 
verfus  Lawte. 

(D) 

£>f  Relocations  of  #?efcntation& 

If.  ^*pHE  Patron  may  revoke  his  Prefentation  before  Inftitution,  but  not  afterwards  •  for  a 
1  Prefentation  is  no  more  but  a  Power  given  to  the  Ordinary  to  admit  the  Clerk,  and  if 
the  Patron  die  before  Induction,  his  Prefentation  is  determined.  Mich.  8  Jac.  Calvert  verfus 
Kitchen.  See  Latch  191.  5  P.  But  this  was  in  the  Cafe  of  the  King  ;  but  'tis  other  wife  in  the 
Cafe  of  a  Common  Perfon  ;  for  if  he  die  after  Inftitution,  and  before  Induction,  his  Piefenta- 
tion  is  not  determined  by  his  Death.     Dyer   348.  IVfton's  Cafe. 

2.  The  Vicarage  of  Tatton,  &c.  came  to  the  Queen  by  Lapfe  ;  the  Bifhop  of  the  Diocefe  collated 
to  it  ;  and  afterwards  the  Queen  prefented  one  to  the  Vicarage,  who  brought  a  Quare  Impcdit 
againjt  the  Bifhop  and  his  Collatee,  pending  which  Suit,  the  Collatee  by  Fraud  and  Covin  'ob- 
tained a  Prefentation  from  the  Queen,  without  mentioning  her  Pleafure  to  revoke  the  firft  Prefen- 
tation ;  adjudged,  that  her  fecond  Prefentation  had  been  a  Repeal  of  the  firft,  if  it  had  not  been 
obtained  by  Covin.     Mich.  4  Jac.  Bijhop  of  Bangor  verfus  Williams.     19  Eliz,.  Dyer  339.  S.  P. 

(E)' 
SDf  ^efemanon  ftv  tortus,  ano  to  ^oict/cus  ano  &£:re  ttoo  fcatie  a 

J&fgljt  to  portent*     See  Antea   (C) 

ii  \7£1  Here  two  or  more  have  a  Title  to  prefent  by  Turns,  one  of  them  prefents,  and  his  Clerk 
VV  is  admitted,  inftituted  and  inducted,  and  is  afterwards  deprived  for  fome  Crime,  he 
■fhall  not  prefent  again,  but  that  Prefentation  fhall  ferve  his  Turn  ;  but  where  the  Admiftion  and 
Inftitution  of  his  Clerk  is  void,  there  his  Turn  fhall  not  be  ferved  ;  as  for  Inftance,  if  after  In- 
duction he  neglect  to  read  the  39  Articles,  his  Inftitution  is  void  by  the  Statute  13  Eliz,.  and  the 
Patron  may  prefent  again.  5  Rep.  102.  iVindfor  verfus  Archbijhop  of  Canterbury.  Cro.  Eliz..  6%6. 
Lovedafs  Cafe.  S.  P.     Moor  558.  S.  C.  by  the  Name  of  Loveden  verfus  IVindfor. 

2.  In  a  Quare  Impedit  the  Plaintiff"  declared,  that  L.  was  feifed  in   Fee  de  medietate  Rcclefia  de  Q 

IV.  &  ad  prafentationem  ad  eandem  Ecclejiam  qualibet  prima  vice  ut  in  grojfo,  and  that  B.  was  iai.  s.C 
feifed  of  the  other  Moiety,  and  that  L.  prefented  his  Clerk  in  his  firft  Turn,  who  was  admitted, 
inftituted  and  inducted,  and  upon  the  Avoidance  B.  prefented  in  his  Turn,  whofe  Clerk  was 
Jikewife  inducted,  and  afterwards  deprived,  and  the  Bifhop  thereupon  collated,  without  giving 
Notice  of  the  Deprivation;  afterwards  L.  granted  his  Moiety  to  another;  then  the  Collatee  of 
the  Bifhop  died,  and  B.  fuppofing  his  Turn  was  not  ferved,  becaufe  his  Clerk  was  deprived,  pre- 
fented again,  and  difturbed  the  Grantee  of  L.  who  brought  the  Action  againft  B.  and  upon  De- 
murrer adjudged,  that  when  L.  had  Right  to  prefent,  upon  the  Deprivation  of  the  Clerk  of  B.  it 
being  by  that  Means  come  to  his  Turn  again;  for  this  Collation  of  the  Bifhop  without  Notice, 
&c.  was  not  good  againft  him,  yet  this  was  but  a  Thing  in  Action  ;  and  when  he  had  granted  the 
Advowfon  to  another,  the  Grantee  cannot  have  it,  nor  the  Grantor,  for  he  had  deltroyed  it  by 
his  Grant  ;  fo  that  the  Right  of  Prefentation  was  come  again  to  B.  but  he  fuftering  the  Collatee 
of  the  Bifhop  to  die  Incumbent,  this  was  adjudged  a  Prefentation  in  his  Turn  ;  becaufe  he  being 
the  Rightful  Patron,  might  have  removed  the  Collatee  by  a  Qjia.e  Impedit,  which  he  neglected 
to  do,  and  therefore  the  Incumbency  of  the  Collatee  is  a  Plenarty  againft  him,  and  a  Serving  his 
Turn.     Cro.  Eliz,.  811.  Leak  verfus  Bijhop  of  Coventry  and  Babingtou. 

3.  The  Cafe  was,  there  was  a  Grant  of  the  next  Avoidance  to  two;  afterwards  the  Church  be- 
came void,  and  then  one  of  them  releafed  all  his  Right  and  Title  which  he  had  in  the  Advowfon 
and  Prefentation,  to  his  Companion,  who  prefented  ;  but  adjudged,  that  his  Prefentation  was 
void, becaufe  after  the  Avoidance  the  Intereft  was  attached  in  both,  and  both  had  a  Power  to  pre- 
fent, which  could  no  more  be  reieafed  by  one  to  the  other,  than  it  could  be  granted  in  that  Man- 
ner ;  for  'tis  no  more  than  a  Right,  and  not  a  Chattel  in  PofleiTion.  1  And.  223.  Brovksby  verfus 
Bifliop  of  Lincoln. 

4.  There  were  two  Patrons  of  one  Church,  one  prefented  his  Clerk  to  one  Moiety,  and  the  0- 
ther  likewife  prefented  his  Clerk  to  the  other  Moiety  ;  afterwards  both  thefe  Moieties  were  ap- 
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propriated  to  the  Hofpital  of  St.  John  in  Warwick,  and  held  for  an  entire  Rectory,  and  fo  certified 
into  the  Firft-Fruits  Office ;  the  Pofleffions  of  the  Hofpital  came  to  Ed.  6.  by  Diflblution,  and 
afterwards  to  Queen  Eliz,.  who  granted  the  Reclory  if  Morton,  and  all  Tithes  and  Hereditaments 
thereunto  belonging,  to  Auth.  Stougbton,  from  whom  the  Plaintiff  derived  a  Tide  by  Defcent ;  ad- 
judged in  an  Action  of  Trefpafs,  that  there  may  be  two  Incumbents  of  feveral  Moieties  in  one 
Church,  and  that  after  the  Appropriation,  it  was  an  entire  Rectory,  and  fo  reputed,  and  therefore 
the  Grant  thereof  as  one  entire  Reclory,  isgood.     IV.  Jones  446.  Stoughton  verfus  Palmer. 

5.  Error  of  a  Judgment  in  C.  B.  in  a  Qiuire  Impedit,  wherein  the  Plaintiff  declared,  that  A.  R. 
and  B.  W.  were  feifed  in  Fee,  as  Jointenants  of  the  Advowfon  in  Grofs,  and  by  Indenture  agreed 
from  thenceforth  to  be  feifed  thereof  as  Ter tenants   in  Common,  and   that  their   refpective  Heirs 
fhould  prefent  by  Turns,  and  fhews  feveral  Prefentations  alternatly,  and  that  A.  R.  died,  and  his 
Moiety  defcended  to   T.  C.  from  whom  the  Plaintiff  made  a  Title  of  the  Grant  of  the  next  Pre- 
fentation, and  that  T.  C.  made  a  Will,  and  D.  M.  Executor,  and  died,  and  that  the  Church  being 
void,  it  belonged   to  him  to  prefent,  &c.  the  Bifhop  claimed  a  Title  by  Lapfe ;  the  Plaintiff  re- 
plied, that    his  Teftator  prefented  one  Symms,  within  fix  Months,  &c.  and  the  Bifhop  refufed 
him ;  the  Defendant  rejoined,  that  he  gave  three  Days  to  prepare  for  Examination,  and  that  he 
never   came,  and  traverfed,  that  he  refufed  Symms  at  the  Prefentation  of  the  Teftator ;  and  IfTue 
bei.g  taken  upon   this  Traverfe,  there  was  a  Verdict  for  the  Plaintiff  and  Judgment;  and  now 
upon  Error  in  B.  R.  it  was   infifted  againft  the  Plaintiff,  that  he  had  made  no  Title,  becaufe  the 
Agreement  to  prefent  by  Turns  did  not  operate  as  a  Partition,  and  fever  the  Right,  but  meerly  as 
a  'Compofition  or  Agreement,  which  being  broken,  the  Plaintiff  hath  a  proper   Remedy  by  Ac- 
*  OneTe-  tjon .  but  adjudged,  that  if  either  Privies  in  Blood,  as  Coparceners  or  Strangers,  as  *  Tenants  in 
elm  Jon     Common  and  Jointenants,  agree  by  Deed  to  prefent  by  Turns,  this  is  good,  and  if  this  Agreement 
frefented,    be  once  executed  on  all  Sides,  he  who  brings  a  Quare  Impedit  need  not  mention  the  Compofition, 
whereas     which  fhews,  that  the  Inheritance  is  fevered,  and  that  a  feparate  Intereft  is  verted  in  each  of 
they  ought  (^{ti  t0  prefent  by  Turns.     1  Salk.  4;  Bijhop  of  Salisbury  verfus  Phillips.     See  2  Salk.  754.  The 
tiTglt  Headings.    See  Dyer  20.  ^ 
fo  they  join  in  the  next.     1  And.  63.  Harris  v.  Nichols. 

(  F  ) 

Wfyo  mav  pjefent  to  a  benefice,  ano  ttsljo  not* 

I.     AN  Alien  born  cannot  prefent  in  his  own  Right ;  for  if  he  purchafe  an  Advowfon,  and  the 
J\     Church  becomes  void,  the  King  fhall  prefent  after  Office  found  that  the  Patron  is  an  Alien. 

2.  But  an  Infant  may  prefent  in  his  own  Name,  and  if  he  doth  not  prefent  within  fix  Months  af- 
ter the  Avoidance,  a  Lapfe  fhall  incur  upon  him. 

3.  A  Feme  Covert  cannot  prefent  by  her  felf,  but  her  Husband  may  in  his  own  Name,  without 
naming  her,  or  he  may  prefent  in  both  their  Names. 

4.  If  the  LefTor  of  an  Advowfon  doth  prefent  his  LcfTee  for  Years  upon  an  Avoidance  ,  this  is 
no  Surrender  of  the  Term,  tho'  the  Leflee  accepts  the  Frefentment.     Godb.  ij^.Topsfield's  Cafe. 

5.  An  /intenatus  born  in  Scotland  before  the  Union,  was  capable  of  a  Benefice  in  England; 
and  fo  was  one  born  in  France  or  Spain,  or  in  any  other  Kingdom  in  League  with  England;  and 
fuch  Incumbent  fhall  maintain  any  Action  for  any  Thing  concerning  the  Glebe  or  Pofleffion  of  the 
Church,  as  Priors  Aliens  might  have  done,  becaufe  fuch  Action  is  not  in  his  own  Right,  in  his 
natural  Capacity,  but  in  Right  of  his  Church,  and  in  his  Politick  Capacity.  Mich.  8  Jac.  Dr. 
Seaton's   Cafe. 

6.  In  a  Quare  Impedit,  the  Cafe  upon  the  Pleadings  was,  The  Incumbent  was  likewife  feifed 
of  the  Advowfon  in  Fee,  and  died,  and  the  QuefHon  upon  a  Demurrer  was,  who  fhould  prefent 
either  his  Heir  at  Law,  or  his  Executor  ;  it  was  objected  againft  the  Heir,  that  he  could  not  prefent, 
becaufe  the  Advowfon  did  not  defcend  to  him  till  after  the  Death  of  his  Anceftor,  and  that  im- 
mediately upon  his  Death  the  Church  was  void,  and  therefore  that  Avoidance  was  fevered  and 
veifed  in  the  Executor  ;  but  adjudged,  that  the  Heir  fhall  prefent,  becaufe  the  Defcent  to  him, 
and  the  Avoidance  to  the  Executor,  happened  at  one  and  the  fame  Inftant ;  and  where  two  Titles 
concur  in  an  Inftant,  the  elder  Title  fhall  be  preferred.     3  Lev.^-j.  Holt  verfus  Bijhop  of  Wmchefter. 

(G) 

&V  tofcat  aio?Ugi  tlje  netf  pjefentation  0iall  pafti,  ano  bv  tofjat  not. 

1.  S~\Uare  Impedit,  &c.  the  Plaintiff  made  a  Title  under  an  Outlary  of  the  Patron  in  Debt  ; 
\)  and  that  whilft  he  was  outlawed,  the  Church  became  void,  fo  that  it  belonged  to  the 
King  to  prefent,  who  granted  omnia  Bona  &  Catalla,  &c.  to  the  Perfon  who  prefented  the  Plain- 
tiff; and  it  was  infirted  in  his  Behalf,  that  the  Prefentation  was  a  Chattel  verted  in  the  King,  and 
by  Confequence  fhall  pafs  by  thefe  general  Words ;  but  adjudged,  that  it  did  not  pafs;  for  by  a 
Grant  of  Goods  a  Chattel  Real  will  not  pafs,  and  a  Man  cannot  be  faid  to  have  a  Chattel,  unlefs 
he  hath  it  in  Pofleffion ;  but  in   this  Cafe    there  was  no  Pofleffion,    but  only    a  Right,  or 
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jus  prxfentandi,  which  did  not  pafs  by  the  Grant,  i  Leon.  lot.  Archbijhop  of  Canterbury  verfus 
Fane  and  Hudfon. 

(I) 

chants  of  tfjc  ncyt  #jefentatioit  aijoi&eo, 

1.  TN  a  Qiiare  Impedit,  the  Plaintiff  declared,  that  the  Earl  of  Oxford  was  feifed  of  the  Advow- 
X  fon  of  the  Church  of  B.  as  in  Grofs,  and  prefented  the  Defendant,  who  was  inftituted  and 
inducted,  and  that  the  fame  became  void  by  his  Acceptance  of  another  Benefice  with  Cure,  of  the 
Value  of  8/.  per  Annum,  and  that  the  faid  Patron  granted  to  the  Plaintiff  the  firft  and  next  Pre- 
fentation cum  primo  &  proxime  vacare  comigerit ;  adjudged,  that  the  Church  being  then  void, 
when  this  Grant  of  the  next  Prefentation  was  made,  that  Avoidance,  by  Reafon  of  this  Plurality, 
did  not  pafs  to  the  Grantee.     Dyer  130.  Agard's  Cafe. 

2.  The  Church  being  void,  the  Patron  granted  pnmam  &  proxima?n  prafentationem  &  advo- 
cationem  Ecclefix  de  B.  jam  vac  ant  em,  &c.  and  afterwards  the  Church  continued  void  for  fix 
Months,  and  then  the  Bifhop  collated  by  Lapfe,  and  the  Church  became  void  again ;  adjudged, 
that  this  Grant  of  the  next  Prefentation  was  void,  becaufc  it  was  a  meer  perfonal  Thing  inEx- 
pe&ancy  and  a  Thing  in  Action ;  and  therefore  the  Grantee  fhall  not  have  the  fecoild  Avoidance. 
Pafch.  11  Eliz,.  Dyer  2%$. 

3.  In  a  Quare  Impedit,  the  Cafe  was,  That  the  Corporation  of  B.  being  feifed  of  an  Advowfon,  2  And. 
granted  the  nex,t  Prefentation  to  E.  IV.  and  afterwards  granted  proxhnam  advpcationem  to  the  Plain-  l13-  S,Q 
tiff,  the  Church  became  void,  and  E.  W.  prefented  his  Clerk,  who  was  admitted,  inftituted  and 
inducted,  and  then  the  Church  became  void  again,  and  the  Plaintiff  prefented,  &c.  but  adjudged, 

that  he  had  no  Title,  for  the  fecond  Grant  to  him  was  void;  for  when  the  Patron  had  granted  the 
next  Prefentation  to  one,  he  cannot  grant  it  to  another,  becaufe  'tis  exprefly  contrary  to  his  Grant. 
Cro.  Eliz,.  790.  Williams  verfus  Bifhop  of  Lincoln. 

4.  In  a  Quare  Impedit,  the  Plaintiff  declared  upon  a  Grant  of  the  next  Prefentation  ;  and  upon 
Oyer  of  the  Deed  it  appeared  to  be  a  Letter  written  by  the  Patron  to  the  Father  of  the  Plaintiff, 
that  he  had  given  his  Son  the  next  Prefentation  ;  adjudged,  that  it  would  not  pafs  by  fuch  Letter 
without  a  formal  Deed.     Owen  47.  Cripps  verfus  Archbijhop  of  Canterbury. 

5.  The  King  was  feifed  of  a  Manor  to  which  an  Advowfon  was  appendant ;  the  Church  be- 
came void  ;  and  before  the  King  prefented,  he  granted  the  Manor  with  the  Advowfon  to  another; 
adjudged,  that  this  Prefentation  did  not  pafs  to  the  Grantee,  becaufe  it  was  vefted  in  the  King 
before  he  made  the  Grant.     Owen  53.  Sir  Tho.  George  verfus  Bifhop  of  London: 

6.  In  a  Quare  Impedit,  the  Cafe  was  thus :  Jf.  The  Dean  and  Chapter  of  Hereford  granted  the 
next  Prefentation  of  a  Church  to  B.  B.  and  the  Queftion  was,  whether  this  was  a  good  Grant  by 
the  Statute  13  Eliz,.  to  bind  the  Succeflbr;  and  two  Judges  againft  the  Chief  Juftice  Anderfon, 
held,  that  it  was  not;  for  tho'  it  was  not  a  Thing  of  which  any  Profit  might  be  made,  neither 
could  a  Rent  be  referved  upon  it,  yet  'tis  an  Hereditament,  and  the  Statute  prohibits  Ecclefiaftical 
Perfons  to  make  any  Grants  of  Hereditaments;  but  the  Chief  Juftice  was  of  Opinion,  that  the  Sta- 
tute reftrains  them  to  make  Grants  of  fuch  Things  only  which  are  profitable,  and  by  Reafon  there- 
of fome  Prejudice  may  happen  to  the  Succeffor,  which  cannot  be  in  this  Cafe.  Cro.  Eliz..  440. 
Dean  and  Chapter  of  Hereford  verfus  Ballard. 

7.  In  a  Qjiare  Impedit,  the  Plaintiff  made  a  Title  to  prefent  upon  a  Grant  of  the  next  Avoid- 
ance, fetting  forth,  that  the  Incumbent  was  made  Bifhop  oiOJfory,  and  that  the  King  granted  that 
he  might  retain  the  Church  in  Commendam  for  fix  Years;  that  the  Incumbent  died,  fo  that  the 
Church  being  void,  he  prefented,  &c.  adjudged,  that  when  the  Incumbent  is  made  a  Bifhop,  and 
the  King  prefents  or  grants  that  he  fhall  hold  the  Church  in  Commendam,  which  is  quaji  a  Prefen- 
tation, that  in  fuch  Cafe  the  Grantee  of  the  next  Avoidance  hath  loft  it;  for  he  ought  to  have  the 
next  Prefentation,  and  no  other;  and  here  the  King  had  the  next  Prefentation.  2  Cro.  691.  Wood- 
ley  verfus  Bifhop  of  Excefter  and  Manwaring. 

8.  Tenant  in  Tail  of  an  Advowfon,  and  his  Son  and  Heir  joined  in  a  Grant  of  the  next  Pre- 
fentation to  E.  B.  the  Tenant  in  Tail  died  ;  adjudged,  that  the  Granr.  was  void  as  to  the  Son  and 
Heir,  becaufe  he  had  nothing  in  the  Advowfon,  either  in  PoffefTion  or  in  Right  at  the  Time  that 
he  joined  with  his  Father  in  the  Grant.     Hob.  45.  Sir  Marmaduke  IVivilTs  Cafe. 

9.  In  a  Quare  Impedit,  the  Defendant  pleaded,  that  the  Patron  granted  the  next  Prefentation 
to  B.  B.  who  died,  and  made  his  Executor,  who  prefented  the  Defendant ;  IfTue  was  taken  upon 
ATo«  concejftt,  and  the  Jury  found,  that  the  Patron  granted  the  next  Prefentation  to  B.  B.  during 
bis  Life,  and  that  he  died  before  the  Church  became  void  ;  adjudged,  that  this  was  not  an  abfo- 
Jute  Grant  of  the  next  Prefentation,  but  reftrained  during  the  Life  of  the  Grantee,  and  therefore 
it  fhall  not  go  to  his  Executors,  unlefs  the  Church  become  void  in  the  Life-time  of  the  Teftator. 
Cro.  Car.  363.  Mann  verfus  Bifhop  of  Briflol  and  Hide. 

10.  Error  of  a  Judgment  in  a  Qiiare  Impedit;  the  Defendant  having  pleaded  a  Grant  of  the  next  Cro.  Car* 
Avoidance,  and  the  Plaintiff  having  traverfed  the  Grant,  and  Iffue  being  taken  on  the  Traverfe }  5°5' 

the  Jury  found,  that  the  Grant  was  to  him  and  his  Affigns  for  Life,  and  that  it  fhonld  be  lawful 
to  him,  during  Life,  to  prefent,  quandocunque  primo  vacare  contigerit  ;  adjudged,  that  this  was 
not  an  abfolute,  but  a  limited  Grant  to  prefent  upon  a  Vacancy,  if  it  fhould  happen  in  his  Life  j 
if  not,  that  his  Executors  fhould  not  have  it.     IV.  Jone<  407.  Hide  vet  fas  Mann, 

8  B  a  ^incipaJ 
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^tnttpai  anD  Jntcrcft 

(A) 

Ecreed,  that  where  Lands  are  made  fubjeft  to  pay  Debts,  &c.  either  by  Deed  or 
Will,  if  there  is  a  Bond-Debt  owing,  and  the  Intereft  hath  out-run  the  Penalty, 
it  fhall  not  carry  Intereft  beyond  it ;  for  the  Defign  of  fubjefting  his  Lands  to  pay 
Debts,  was  not  to  encreafe  them  beyond  what  was  due,  but  to  give  Security  that 
they  fhould  be  paid  •  however,  if  the  Devifec  or  Truftee  neglect  to  pay  the  Principal  and  Intereft 
in  a  reafonable  Time,  he  fhall  then  pay  Intereft  beyond  the  Penalty,     i  Salk.  1 54. 

2.  The  Intereft-Money  on  a  Mortgage  was  paid  to  a  Scrivener,  who  put  out  the  Principal,  and 
he  broke  ;  the  Queftion  was,  who  fbould  bear  the  Lofs ;  it  was  decreed,  that  if  the  Scrivener  was 
entrufted  with  the  Deed,  the  Mortgagee  (hall  bear  it ;  fo  it  is  likewife  if  he  hath  the  Bond,  and 
the  Obligor  pay  both  Principal  and  Intereft  to  him,  for  being  entrufted  with  the  Security,  he  hath 
Power  over  the  Money  ;  but  if  he  is  entrufted  with  the  Mortgage- Deed,  he  hath  only  Authority 
to  receive  the  Intereft,  becaufe  the  giving  up  fuch  Deed  doth  not  reftore  the  Mortgagor  to  his  E- 
ftate,  for  there  muft  be  a  Reconveyance,  that  if  the  Scrivener  hath  neither  the  Mortgage-Deed  or 
Bond,  yet  if  the  Mortgagee  or  Obligee  agree  that  he  fhall  receive  the  Intereft,  that  it  may  be  well 
paid  to  him  as  long  as  they  live ;  that  if  after  their  Death  the  Executor  receives  any  Intereft  of 
the  Scrivener,  which  he  had  received  ;  and  if  after  fuch  Receipt  the  Scrivener  breaks,  the  Mort- 
gagor {ball  not  bear  the  Lofs,  becaufe  the  Scrivener  was  trufted  by  the  Mortgagee;  and  if  the  A- 
greement  between  them  was  determined  by  the  Death  of  the  Mortgagee,  it  was  renewed  by  the 
Executor,  by  receiving  the  Intereft  from  the  Scrivener;  but  this  was  rather  an  Agreement  than  an 
Authority,  and  could  not  die  with  the  Mortgagee.     1  Salk.  157.  Whitlock  verfus  IValtbam. 


T 


(A) 

HE  Way  to  charge  a  Man  in  Cuftody  is  to  file  a  Bill  againft  him,  if  in  Term-time, 
and  deliver  a  Declaration  to  the  Turn-key,  and  then  he  fhall  not  be  difcharged, 
even  upon  common  Bail,  till  after  two  Terms ;  but  if  'tis  in  Vacation-time,  then 
the  Plaintiff"  muft  make  an  Entry  in  the  Marjhal's  Book  in  the  Office,  Quod  W.  R. 
remanet  in  Cuftodia  adfeflam,  &c.     1  &z/£.  345.  "fifdale  verfus  Palfriman. 
Mod.  Ca-      2.  The  Defendant  was  out  upon  Bail  in  an  Action  in  B.  R.  and  was  taken  upon  an  Extent  at 
fcs»4i.      the  Queen's  Suit;  and  being  brought  up  by  Habeas  Corpus  by  the  Bail,  they  prayed  that  he  might 
be  committed  to  the  Marfhal,  fo  that  they  might  be  difcharged,,  and  he  was  turned  over  accord- 
ingly, becaufe  the  Suit  in  B.  R.  was  precedent  to  the  Queen's  Extent.     1  Salk.  353.  French's  Cafe. 
See  Bail. 

3.  Aftion  againft  the  Defendant  in  B.  R.  and  pending  that  Aftion  he  was  taken  upon  a  War- 
rant in  a  criminal  Matter  and  committed  to  the  Counter,  and  afterwards  was  there  charged  with  an 
Extent  at  the  Suit  of  the  Queen ;  and  being  brought  up  by  Habeas  Corpus  at  the  Suit  of  the  Plain- 
tiff in  the  Aftion,  that  he  might  be  in  Cuftody  of  the  Marffral,  it  was  oppofed,  becaufe  he  might 
let  him  cfcape  as  he  did  French  ;  and  by  the  late  Aft  the  Plaintiff  may  declare  againft  him  in  Cu- 
flodiii  Vicecomitisi  whereas  if  French  had  not  been  turned  over,  bis  Bail  would  have  been  without 
Remedy,  fo  the  Defendant  was  remanded.     1  Salk.  353.  Crackal  verfus  Thompfon. 


f^jifagc.   Sec  Cuffomg  of  tfce  fcrng,  (A)  3, 
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^ttrilese. 


Of  Peers  and  Ambafiadors  allowed.  (A) 
Of  Attornies  and  Clerks,  and  others,  al- 
lowed to  be  good.  (B) 
Of  Attornies,    and  Clerks   and  others, 


not  good. 


(Q 


Of  Privilege  of  Courts  by  Priority  of 
Suitj  and  of  going  and  returning  to 
and  from  Courts.  (D) 
Privilege  of  the  Univerfitics  allowed.  (E) 
Privilege  of  the  Univerfitics  not  allow- 
ed. (F) 


(A) 

$f  #cettf  ana  ambatra&ojg  allotocD,  &c 


i. 


A 


N  AmbafTador  fent  by  the  Emperor  of  Morocco  to  the  States  of  Holland  took  a  Spanijh 
Ship  at  Sea  jure  Belli,  and  fixteen  Cherts  of  Sugar,  and  afterwards  came  into  Eng- 
land and  fold  the  Sugars  to  fome  Merchants  here  ■  the  Spanijh  AmbafTador  libelled 
againft  him  and  thofe  who  had  bought  the  Sugars,  in  the  Admiralty-Court,  and  ob- 
tained a  Sentence;  and  afterwards  he  would  have  the  Morocco  AmbafTador  tried  here  upon  the  Sta- 
tute 28  H.  8.  cap.  15.  for  a  Pirate;  the  Civilians  infifted,  that  he  could  not  be  tried  here  as  a  Pi- 
rate, becaufe  the  Privilege  which  he  had  as  an  Ambajjador  exempted  him  from  all  Punifhments  up- 
on Penal  Statutes,  to  which  the  Court  agreed;  but  withal  the>  refolved,  that  if  he  offend  contra 
jus  Gentium,  then  he  might  be  proceeded  againft  as  a  Pirate;  the  Morocco  Ambujja.lor  perceivi  g 
the  Opinion  of  the  Court  as  to  that  Matter,  prayed  a  Prohibition  to  the  Admirahy,  but  that  was 
denied;  for  if  it  /hould  be  granted,  then  the  other  could  have  no  Remedy  againft  him.  3  Buljl. 
a  8.  Pelagii  and  Spanijh  Ambajjador. 

2.  The  Earl  Rivers  was  arretted  by  a  Bill  of  Middlesex,  and  not  putting  in  Bai!  was  corn-rutted 
to  the  Marjhalfey;  and  being  brought  up  by  Habeas  Corpus,  he  infifted  on  his  Pivilege  as  a  Peer, 
which  he  pleaded ;  and  the  Plaintiff"  in  the  Action  demurred  to  his  Plea ;  the  Queftion  was,  that 
fince  the  Houfe  of  Peers  was  then  taken  away  by  Aft  of  Parliament,  whether  the  Privilege  of 
Peerage  was  not  alfo  taken  away ;  and  adjudged,  that  it  was  not,  for  the  Defendant  is  ftill  a  Peer, 
and  in  refpeft  of  his  Dignity  no  Capias  will  lie  againft  him.     Style  221.  More  verfus  Earl  Rivers. 

3.  The  Defendant  fhipp'd  Goods  at  Brajil,  without  paying  Cuftoms,  which  he  promifedto  pay 
at  Lisbon;  but  inftead  of  Sailing  thither  he  came  to  England,  and  offering  to  fell  the  Goods,  the 
Portugal  Ambajjador  complained  to  the  King  in  Council,  and  he  was  by  them  committed ;  and  mo- 
ving for  Bail,  it  was  oppofed,  becaufe  it  might  caufe  a  Breach  between  that  King  and  ours ;  but 
the  Court  could  not  deny  to  bail  him ;  and  if  the  Matter  could  be  proved,  he  might  be  indifted. 
Sid.  143.  'The  King  verfus  Indicalmois. 


(B) 


€>f  attojmeg  an&  Clerite,  anD  ot$et#,  aiiotoea  gooD.   See  Attorney.  (B) 

per  totum. 

I.     A    Serjeant  at  Law  claimed  his  Privilege  to  be  fued  in  the  Court  of  Common  Pleas,  and  it  was 
il    allowed ;  this  was  Serjeant  Jenny's  Cafe ;  a  Serjeant's  Clerk  likewife  claimed  that  Privi- 
lege, and  it  was  allowed  ;  this  was  the  Cafe  of  Serjeant  Hetleys  Clerk  ;    the  firft  is  reported  in 
Dyer.     Trin.  6  Ed.  6.  yi,  and  28  H.  8.  Dyer  24.  Cro.Car.  59.  Serj.  Het ley's  Cafe.     See  pi.  19. 

2.  An  Attorney  of  the  Common  Pleas  brought  an  Aftion  in  that  Court  againft  a  Stranger,  by  Rea- 
fon  of  his  Privilege,  and  had  a  Verdift;  but  upon  a  Writ  of  Error  brought,  the  Judgment  was  re- 
verfed  for  Want  of  finding  Pledges  de  profequendo.    Pafch.  1  2  Eliz,.  Dyer  288.   Plpteman  v.  Bygotr. 

3.  An  Attorney  of  the  Common  Pleas  was  indebted  to  B.  who  was  indebted  to  ZX  who,  accord- 
ing to  the  Cuftom  of  London,  attached  the  Money  in  the  Attorney's  Hands;  and  he  brought  a 
Writ  of  Privilege,  which  was  allowed  by  the  Court,  becaufe  the  Attorney  was  not' indebted  to  D: 
but  only  by  Cuftom;  and  the  Privilege  of  thefe  attending  the  Courts  at  H'ejhninfter  {hall  not  be 
impeached  by  any  Cuftom  whatfoever.     2  Leon.  \j6.  Lodge's  Cafe. 

4.  An  Attorney  of  the  King's  Bench  brought  an  Aftion  of  Trefpafs  againft  the  Warden  of  the 
Fleet,  who  defired  the  Advice  of  the  Court  of  Common  Pleas,  whether  he  fhould  infift  on  his  Pri- 
vilege; who  all  agreed,  that  becaufe  the  Plaintiff  had  his  Privilege  in  one  Court  as  well  as  the  De- 
fendant in  another,  he  fhall  have  the  Benefit  of  his  Privilege  who  firft  begins  the  Suit.  MiJj. 
30  Eliz.  2  Leon,  41.  Payes's  Cafe. 

5.  An 


1  Roll. 
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i  z94  Privilege. 


y.  An  Accountant  in  the  Exchequer  to  the  King  was  fued  in  B.  R.  and  a  Baron  of  the  Exche- 
quer came  into  the  Court,  and  prayed  the  Privilege  of  the  Court  of  Exchequer,  that  the  Suit 
might  be  flayed;  the  Court  doubted,  becaufe  he  ought  to  plead  his  Privilege;  but  the  Seconda- 
ry Informing  them  that  the  Precedents  were  otherwife,  the  Privilege  was  allowed  without  Plead- 
ing it,  upon  this  Prayer  and  Averment  of  the  Baron.     2  Bulft.  3d.    Mich.  10  Jac. 

6.  Refolved,  that  all  Proceedings  in  an  inferior  Court  are  void,  and  coram  non  judicc  after  a 
Writ  of  Privilege  delivered  to  the  Court ;  and  if  they  fhould  afterwards  proceed  to  Execution,  the 
Courts  at  JVeftminjler  will  difcharge  the  Party.  Mich.  9  Jac.  2  Brownl.  101.  8  Rep.  141.  Dr. 
Drury's  Cafe.  5.  P. 

7.  An  Attorney  of  the  Court  of  Common  Pleas  brought  an  Action  in  that  Court  againft  the 
Deputy  Martha!  of  the  King's  Bench,  for  an  Efcape,  who  pleaded  his  Privilege  to  be  fued  in  the 
King's  Bench;  but  adjudged,  that  an  Attorney  is  to  be  preferred  before  the  Deputy  Marfhal;  and 
fince  both  of  them  have  a  Privilege,  and  the  Court  of  Common  Pleas  was  firft  pofleffed  of  the 
Suit,  the  Privilege  of  the  Attorney  fhall  take  Place  againft  the  Privilege  of  the  other.  2  Brown/. 
267.  Guy  verfus  Sir  Geo.  Reynolds.   Godbolt  81.  S.  P.     Mich.  24.  Eliz,.  4  Leon.  193.  Bafil  John- 

fon's  Cafe   S.  P. 

8.  A  Writ  of  Privilege  was  figned  by  all  the  Juftices  of  the  Court  of  Common  Pleas,  for  B.  B.  a 
Clerk  in  the  Office  of  Cufios  Brevium,  to  exempt  him  from  being  prejfed  as  a  Soldier,  reciting, 
that  'tis  the  Cuftom  and  Privilege  of  that  Court,  that  the  Attornies  and  Clerks  fhall  not  be  preffed 
nor  chofe  into  any  Office  y?«<?  voluntate,  but  ought  to  attend  the  Service  of  that  Court;  and  this 
Privilege  was  allowed-     Cro.  Car.  8.  Venabh's  Cafe. 

9.  An  Attorney  of  B.  R.  was  elected  Conftable  of  B.  B.  in  which  Town  there  was  a  Cuftom  af- 
leJged,  that  every  one  fhould  be  Conftable  in  his  Turn,  according  to  their  feveral  Houfes,  and 
that  this  Attorney  having  purchafed  feveral  Houfes  in  the  Town,  was  chofen  Tithingman  at  the 
Leet  there;  he  brought  his  Writ;  and  it  was  infifted,  that  it  might  not  be  allowed,  becaufe  here 
was  a  fpecial  Cuftom  alledged,  which  ought  to  be  preferred  before  his  Privilege ;  but  adjudged, 
that  this  Cuftom  fhould  not  prevail  againft  an  Attorney,  who  by  his  Office  is  bound  to  attend  the 
Court.     Cro.  Car.  28:.  Prowf's  Cafe. 

10.  Error  of  a  Judgment  in  an  Action  of  Debt  brought  by  an  Attorney  of  the  Common  Pleas, 
and  the  Judgment  being  given  againft  him,  upon  a  Demurrer,  it  was  entered  Qiiod  querens  nil  ca- 
piat per  Breve,  whereas  the  Action  was  brought  by  Bill  of  Privilege,  which  is  not  an  original 
Writ,  and  therefore  it  ought  to  be  nil  capiat  per  Billam;  adjudged  an  Error,  and  not  amendable, 
becaufe  it  was  in  the  Judgment,  which  is  the  Act  of  the  Court,  and  therefore  it  fhall  not  be  ac- 
counted the  Mifprifion  of  the  Clerk.     Trin.  15  Car.  Cro.  Car.  419.  Raymond  verfus  Bembridge. 

i  Roll.  11.  An  Attorney  of  B.  R.  was  chofen  Church-ioarden,  and  he  brought  a  Writ  of  Privilege  to  the 

Rep.  568.  Spiritual  Court,  infilling  upon  his  Privilege,  not  to  be  fworn  into  that  Office;  and  that  Court  re- 
futing to  obey  the  Writ,  he  moved  for  a  Prohibition,  and  had  it.     Palm.  392.  Stamps's  Cafe. 

12.  An  Attorney  of  B.  R.  was  fued  in  an  inferior  Court  for  a  Debt  under  5  /.  and  had  a  Writ  of 
Privilege  allowed,  for  the  Statute  21  Jac.  cap.  23.  never  intended  to  take  away  the  Privilege  of 
thole  Attornies.     Palm.  405.  Armingtons  Cafe. 
W.Jones        1  3-  The  Lord  of  a  Manor  prefcribed  to  have  a  Court- Leet,  and  one  Abdy,  an  Alderman  of  Lon- 
462.  don,  lived  within  the  Precincts  of  the  Leet,    and  was  prefented  by  the  Homage  to  be  Conftable; 

and  this  Prefentment  being  removed  by  Certiorari  into  B.  R.  the  Alderman  was  difcharged;  for  he 
is  privileged  as  an  Alderman  to  attend  at  London,  for  the  better  Government  of  the  City.  Cro. 
Car.  585.  Alderman  Abdy's  Cafe.     See  pi.  18. 

14.  Trefpafs  againft  an  Attorney  of  the  Common  Pleas;  he  pleaded  his  Privilege  per  Attornatum, 
to  which  Plea  the  Plaintiff"  demurred,  becaufe  he  ought  to  have  pleaded  it  in  propria  perfona,  for 
Pleading  it  by  Attorney,  deftroys  the  very  Reafon  of  his  Privilege,  which  is  his  Attending  the  Court 
in  Perfon ;  but  the  Plea  was  adjudged  good,  for  he  may  be  fick,  or  have  Bufinefs  in  another  Court 
to  attend.     Style  413.  Higgs  verfus  Harrifon. 

1 5.  Debt  was  brought  againft  the  Defendant  upon  an  Efcape  of  one  in  Execution,  who  appeared 
&  defendit  vim  &  injuriam  quando,  &c.  and  then  imparled  fpecially,  faving  to  himfelf  all  Advan- 
tages and  Exceptions  quoad  Billam  prad' ;  and  the  Queftion  was,  whether  he  could  plead  his  Pri- 
vilege as  Marfhal  of  B.  R.  after  fuch  an  Imparlance  ;  adjudged,  that  there  were  three  Sorts  of  Privi- 
lege in  the  Exchequer,  as  Debtor,  as  Accountant,  and  as  Officer  of  the  Court ;  againft  the  firft  of 
thefe  any  Man  who  hath  a  Privilege  in  another  Court,  fhall  be  allowed  that  Privilege,  becaufe  the 
Privilege  as  Debtor  is  only  a  general  Privilege;  but  if  an  Accountant  begin  his  Suit  here,  he  hath 
in  fuch  Cafe  a  fpecial  Privilege,  and  no  other  Privilege  fhall  be  allowed  againft  him,  becaufe  of  his 
Attendance  to  pafs  his  Account,  in  which  the  King  hath  a  particular  Concern;  and 'tis  the  fame  in 
an  Officer  of  the  Court  who  commences  a  Suit  here,  for  by  that  Means  his  Privilege  is  attached,  and 
no  Privilege  fhall  prevail  againft  him  ;  but  where  the  Account  is  clofed  and  reduced  to  a  Debt,  there 
the  Accountant  hath  only  a  general  Privilege  as  Debtor ;  the  like  of  a  Servant  to  an  Officer  or  Mi- 
nifter  of  the  Court,  has  no  Privilege  againft  a  privileged  Perfon  elfewhere  ;  adjudged  likewife,  that 
after  fuch  a  fpecial  Imparlance,  as  in  this  Cafe,  (viz..)  Quoad  Billam,  Privilege  fhall  be  allowed ; 
but  if  it  had  been  Quoad  billam,  breve  feu  narrationem,  it  ftiall  not.  Hardr.  365.  Clapham  verfus 
Lmthal.    See  Latch  2.  S.  P. 

id.  Serjeant  Morton,  was  Plaintiff  in  the  Admiralty,  and  the  Defendant  moved  for  a  Prohibition, 

and  had  it;   and  the  Court  held,  that  a  Serjeant  ought  to  fue  and  be  fued  in  the  Common  Pleas; 

that  a  Prohibition  was  not  honorary,  but  grainable  ex  debito  jujlitia,  and  not  in  the  Difcretion  of 

2  the 


Privilege. 


ge-  I  ip? 


the  Court,  whether  to  grant  or  not,  as  in  Hob.  6$.  to  prove  this  Matter,  the  Cafe  of  2  Cro.ijt. 
Wors  verfus  Clifton,  was  cited;  that  this  Court  may  grant  a  Prohibition  after  an  Appeal,  and  after 
Sentence,  fee  1  2  Rep.  77.  Hob.  79.  and  the  Cuftotn  of  the  Court  of  Common  Pleas  concerning 
the  Privilege,  being  certified  by  the  Secondaries,  the  Court  refufed  to  allow  it,  becaufe  it  ou^ht 
to  be  certified  by  the  Pronotaries.     Sid.  65.  Serjeant  Morton's  Cafe. 

17.  In  Debt  upon   Bond,  the  Defendant  imparled  fpecially,  (viz.)fahis  omnibus  &  omnimodis  Lev.  54. 
advantagns,  and  then  his  Privilege  as  an  Officer  of  the  Exchequer  ;  and   upon  Demurrer,  it  was  s-  c« 
adjudged  ill;  for  after  a  full  Defence  he  fhall  never  be  allowed  to   defeat  the  Jurifdiction   of  the 
Court.    Note,  'Tis  a  Rule  in  pleading  of  Privilege,  that  the  Defendant  mull  aver  his  Plea.  Sid.  3 1 8. 
"Truffell  verfus  Martin. 


1 8.  Motion   for  a   Writ  of  Privilege  to   excufe  him  from  the  Office  of  Expenditor  in  Romaey-  i  Vent. 

'arjh,  for  that  he  was  an  Ecciefiaiiical  Perfon,  and  all  the  Land  he    had  in  the  Marfh  was   in  I05- 
Leafe  for   99  Years  ;  the  Writ  was  granted,    two  Judges  only  in  Court.     1  Lev.  303.  Archdeacon  £82-  S>  C* 
of  Rocbefter's  Cafe.     Dr.  lee's  Cafe.     *  See  Cro.  Car.  515.  Alderman  Abdy's  Cafe.  t  ^'  I3' 


19.  In   Aftault  and  Battery  againft  Sir  William  Scroggs,    the  King's  Serjeant  at  Law,  and  one 
Gilly  ;  he  pleaded  Son  affauh  Demsfne,  and  the  Serjeant  pleaded  his  Privilege  to  be  fued  in  C.  *  M°J- 
B.  to  which  the  Plaintiff  demurred,  becaufe  he  is  not  the  fole  Defendant,  but  joined  with  another  •  I9<5,  Bf 


therefore,  if  they  are  fued  in  any  inferior  Court,  they  fhall  have  their  Privilege,  but  may  bs  fued  8caPS.O 
in  any  of  the  four  Courts  at  Weftminfter.     2   Lev.  129.  Deakins   verfus   Sir  Win.  Scroggs  &  al\ 
See  Cro.  Car.  84.  Serjeant  Huskyns  Cafe.     See  pi.  1. 

20.  Debt  on  a  Bond  in  C.  H.  the  Defendant  pleaded  his  Privilege  of  B.  R.  as  Cuflos  Brevium  of 
that  Court  ;  the  Plaintiff  replies,  that  he  ought  not  to  have  this  Privilege,  for  that  upon  the  Re- 
turn of  the  Capias  againft  him,  he  had  put  in  fpecial  Bail,  (viz.)  T.  S.  and  T.  K.  and  upon  De- 
murrer, it  was  infilled  for  the  Plaintiff,  that  upon  putting  in  Bail  the  Defendant  had  admitted  the 
Jurifdiction  of  the  Court,  as  much  as  if  he  had  imparled ;  but  the  Privilege  was  allowed.  3  Lev. 
343.  Dajhwood  verfus  Foulks. 

21.  In  a  Writ  of  Privilege  by  an  Attorney,  he  declared,  upon  a  Quantum  meruit  for  his  La- 
bour and  Pains  in  folliciting  his  Clients  Suits,  and  laid  the  Promife  to  pay  Qjeantum  meruit  in  the 
Parifh  of  St.  Clements  Danes  in  the  County  of  Middlefex  ;  the  Defendant  pleaded  in  Abatement 
another  Writ  againft  him  for  the  fame  Caufe  directed  to  the  Sheriff  of  H  ilts,  which  was  flill  in 
force,  and  averred  his  Plea,  &  petit  judicium  de  ijlo  pofteriori  Brevi ;  the  Plaintiff  replied,  and  con- 
feffed  the  Writ  into  Wilts,  but  averred,  that  nothing  was  done  upon  it  ;  and  that  afterwards  he 
brought  an  Attachment  of  Privilege,  direfted  to  the  Sheriff  of  H.impjhire,  to  which  the  Defendant  ap- 
peared, and  the  Plaintiff  declared  againft  him,  and  he  averred  his  Replication  &  petit  judicium, 
and  that  the  Defendant  might  anfwerto  the  laft  Writ;  and  upon  Demurrer  to  this  Replication  it 
was  adjudged  againft  the  Plaintiff,  becaufe  he  having  laid  his  Action  in  Middlefex,  it  muft  be  in- 
tended, that  it  was  founded  on  a  Writ  direfted  to  the  Sheriff  of  that  County  ;  and  in  his  Repli- 
cation he  fets  forth,  that  the  Defendant  appeared  to  a  Writ  directed  to  the  Sheriff  of  Hamjhire, 
fo  that  by  his  own  Shewing  he  had  falfified  his  Writ.     1  Lutw.  31.  Bowler  verfus  Spachurft. 

22.  Debt  upon  the  Statute  23  H.  6.  cap.  8.  brought  by  an  Informer  againft  the  Defendant,  (who  Pleas.  (S) 
was  an  Attorney)  for  executing  the  Office  of  an  Under-Sheriff  two  Tears  together;  it  was  brought  16.S.C. 
by  Original,  wherein  the  Plaintiff  recites  the  Statute,  and   the  Offence,  and  avers,  that  the  Of- 
fice of  High  Sheriff  of  that  Place  was  not  inheritable,  and  that  the  Defendant   had  no  Fftate  in 

the  Office  of  Under-Sheriff;  he  pleaded  in  Abatement,  that  he  was  an  Attorney  of  the  Com- 
mon Pleas,  and  ought  not  to  be  fued  by  Original,  but  by  Bill;  the  Plaintiff  demurred;  adjudged, 
that  where  the  Proceedings  are  meerly  at  the  Suit  of  the  King,  as  upon  Inditlments  or  Informa- 
tions brought  by  the  Attorney  General,  in  fuch  Cafes  Privilege  fhall  not  be  allowed;  but  where 
the  Proceedings  are  at  the  Suit  of  the  King  and  the  Party,  as  they  are  in  this  Cafe,  the  Plaintiff 
being  a  Common  Informer,  there  the  Defendant  may  have  a  Writ  of  Privilege,  becaufe  in  fuc'n 
Actions  the  Party  may  be  nonfuited  ;  neither  is  he  barred,  if  the  Attorney  General  fhould  enter  a 
Nolle  projequi.  Lutw.  Abr.  61.  Baker  qui  tarn,  &c.  verfus  Dtincalfe.  1  Lutw.  193.  See  4 
Leon.  46. 

23.  Debt  upon  Bond  againft  an  Attorney  of  the  C.B.  brought  by  the  Plaintiff  in  B.  R.the  De- 
fendant pleaded,  that  he  is  an  Attorney  of  the  Court  of  C.  B  (7c.  and  that  there  is  a  Cujlom  in 
that  Court,  that  the  Attornies  thereof  jhall  not  be  compelled  to  anfwer,  &c.  unlefs  per  Billam,  and 
fo  pleads  his  Privilege  to  be  fued  per  Billam,  and  not  by  Original,  unlefs  he  is  forejudged;  the 
Plaintiff  replied,  that  for  five  Years  laft  paft,  before  the  Original  filed,  the  Defendant  had  no 
Clients,  but  had  withdrawn  himfelf  from  the  Office  and  Practife  of  an  Attorney  ;  and  upon  a 
Demurrer  to  this  Replication,  it  was  objected  againft  the  Plea,  that  the  Defendant  did  not  fet 
forth,  that  he  had  any  Clients,  or  that  he  profecuted  or  defended  any  Suits,  for  that  is  the  true 
Reafon  why  an  Attorney  fhould  have  this  Privilege;  befides,  he  had  alledged  this  Cuftom  in  fieri, 
and  not  infaSio;  for  'tis,  that  an  Attorney  fhould  not  be  compelled  to  anfwer,  &c.  he  fhould  have 
gone  on,  and  alledged,  nee  a  tempore  cujus  contrarium  mentor i a  hominum  nan  exiftit  compelli  con- 
fuevit,  and  this  would  have  been  an  Allegation  of  an  Ufage  in  Fact,  which  is  always  effcntial  to 
make  a  Cuftom,  and  muft  be  fet  forth  in  pleading;  but  adjudged,  as  to  the  firft  Objection,  that 
as  long  as  the  Defendant  is  an  Attorney  upon  Record,  he  ought  to  have  his  Privilege  ;  and  as  to 
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the  fecond   Objection,  the  Court  is  able  to  take  Notice  of  the  Privilege  of  Attornies,  and  there- 
fore a  Cuftom  in  fuch  Cafe  ought  not  to  be  fo  ltriitly  alledged  as  other  Cuftoms  muft  be.     z  Lutw. 
1 664.  Rcutb  verfus  Weddall     See  Moor  125.  Go.  Eliz,.  392.  1  Lev.  262.  S.  P. 
5  Mod.  24.  An  Attorney  of  C   B.  being  fued  in  B.  R.  gave  Bail  to  the  Action,  and  the  Plaintiff  declared 

310.  S.C.  a^ainfl:  him  in  Cujtodia  Mar ',  and  in  the  Time  Term  one  Jones  delivered  a  Declaration  againft 
him,  to  which  he  pleaded  his  Privilege;  the  Plaintiff  replied,  that  the  Defendant  was  inCujlo- 
dia  Mar*,  &c.  and  was  out  upon  Bail,  and  pending  that  Suit  he  exhibited  his  Bill  according 
to  the  Courfe  of  the  Court ;  and  upon  a  Demurrer  to  this  Replication,  it  was  adjudged,  that  the 
Defendant  might  have  pleaded  his  Privilege  to  the  firft  A6ion,  and  'tis  abfurd,  that  he  fliould  be 
in  a  worfe  Condition  as  to  the  fecond  Action,  than  he  was  to  the  firft ;  but  having  waived  his 
Privilege  as  to  the  firft  Action,  by  giving  Bail,  by  which  he  acknowledged  the  Jurifdicfion  of  the 
Court,  'tis  waived  as  to  the  fecond  Action.  1  Salk.  1.  Jones  verfus  Bodiner. 
Farr.  97.  -5-  Aftion  againft  an  Attorney,  who  pleaded,  that  he  was  an  Attorney  of  the  C.  B.  and 
S.C.  ought  not  to  be  fued  elfewhere,  without  hisConfent;  the  Plaintiff  replied,  that  the  Defendant 
did  confent,  &c.  but  laid  no  Venue  where  he  confented ;  and  for  this  Reafon  the  Replication  was 
held  ill.     1  Salk.  4.  Ode  verfus  Nordijfe. 

(C) 

SDf  3ltto;m'e0  anti  otlj^r  Clevis  ano  $>crfonf,  not  stlotceO  to  be  goofc, 

ailD    tTOt  UJCll  pleaoCD.     See  Antea  (B)  17. 
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NE    who  was  Receiver  General  of  the   Revenues  of  the  Crown  in  W.  being  fued  in 
the  Common  Pleas,  brought  a  Writ  of  Privilege   out  of  the  Exchequer  ;  but  it  was  dif- 
allowed  by  the  Court.     Mich.  16  Eliz,.  Dyer  328.  Hunt's  Cafe. 

2.  The  Defendant  was  taken  in  Execution  by  Virtue  of  a  Ca.fa.  ifluing  out  of  B.  R.  and  there- 
upon a  Prerogative  Writ  iffued  out  of  the  Exchequer,  to  have  his  Body  in  that  Court ;  the  She- 
riff's of  London,  in  whofe  Cuftody  he  was,  brought  in  his  Body  accordingly,  and  returned  the  Caufe 
of  detaining  him  ;  and  upon  fhewing  to  the  Court,  that  the  Prifoner  was  indebted  to  the  CroWn, 
he  was  committed  to  the  Fleet,  as  well  for  that  Debt,  as  in  Execution  at  the  Suit  of  the  Party  ; 
and  upon  an  Habeas  Corpus  to  bring  up  his  Body  to  the  Court  of  B.  R.  the  Warden  of  the  Fleet 
brought  him  thither,  and  this  Matter  appearing  to  that  Court,  he  was  remanded.  Dyer  179,197. 
Lajjetls  and  the  Lord  Dam's  Cafe. 

3.  Debt  againft  B.B.  and  his  Wife, as  Executrix  to  her  firfi  Husband,  from  whom  the  Money  was 
due  ;  the  Husband  p!eaded  his  Privilege,  as  Servant  to  the  Lord  Keeper  of  the  Great  Seal ;  but 
adjudged  he  could  not  have  any  Privilege,  becaufe  he  was  joined  with  the  Wife  in  this  Action  ;  and 
becaufe  file  could  not  have  any  Privilege,  therefore  her  Husband  fhall  have  none.  Noy  68.  £- 
therington  verfus  AJhton.  God!;.  10.  Pole's  Cafe.  Dyer  377.  S.  C.  and  S.  P.<  Cro.  Car.  iqy.Levett 
verfus  Fan/haw.  S.  P. 

4.  The  Defendant  being  ar.elled  by  Procefs  out  of  B.  R.  did  after  the  Arrefl:  procure  himfelf  to 
be  an  Attorney  of  the  C.  B.  and  then  pleaded,  that  Die  impetrationis  Billa,  he  was  an  Attorney 
of  the  Court  of  C.  B.  and  prayed  his  Privilege  :  Sed  per  Curium,  a  Privilege  which  accrues  pendente 
lite  fhall  not  be  allowed,  and  he  was  nor  an  Attorney  of  the  C.  B.  before  Bail  put  in,  and  after- 
wards he  is  in  Cufiodia  ntarefchalli.     2  Roll.  Rep.  432.  Goldskoiough  verfus  Perriman. 

5.  The  Queen's  Attorney  of  the  Marines  in  Wales,  brought  his  Aciion  there,  as  Executor  to 
another,  and  infilled  upon  his  Privilege,  becaufe  of  his  Attendance  there  ;  but  the  Court  difallow- 
ed  it,  becaufe  the  Action  was   brought  by  him  as   Executor.     Latch.  199.  Sir  Fra.  Ewer's  Cafe. 

6.  The  Plaintiff  exhibited  his  Bill  as  Clerk  of  the  Court  of  Exchequer,  to  be  relieved  againft  a 
Bond  ;  the  Defendant  pleaded  his  Privilege  as  an  Officer  of  the  Court  of  Chancery;  and  upun 
Demurrer,  the  Plea  was  over-ruled;  for  when  both  Parties  are  privileged,  that  fhall  take  Place 
who  fues  firft;  befides,  the  Attendance  of  the  Plaintiff  is  more  requifite  than  the  Attendance  of 
the  Defendant,  becaufe  he  is  Debtor  and  Accountant  to  the  King,  as  fuggefted  by  the  Bill,  and 
this  cannot  be  done  by  Attorney.     Hardr.  117.  Baker  verfus  Lenthall. 

7.  The  Defendant  being  fued  in  B.  R.  pleaded  his  Privilege,  as  one  of  the  Auditors  of  the 
Exchequer,  (viz,.)  that  omnes,  &c.  omitting  the  Word  Quilibet,  ought  not  to  be  fued  in  any  o- 
ther  Court  but  in  the  Exchequer  ;  for  tho'  omnes,  &c.  ought  not,  yet  Qjiilibet,  &c.  might;  be- 
fides, he  did  not  conclude  with  an  Averment  of  his  Plea,  becaufe  'tis  ilTuable,  whether  he  is  the 
fame  Perfon  who  is  Auditor  there  ;  and  the  Court  was  of  this  Opinion.  Hardr.  164.  Barrington's 
Cafe. 

8.  Bill  in  the  Exchequer  by  the  Plaintiff,  as  Debtor  to  the  King,  and  Treafurer  of  the  Navy  ; 
the  Defendant  pleaded  his  Privilege,  as  one  of  the  fix  Clerks  in  Chancery,  under  the  Great  Seal  ; 
adjudged  by  Ch.  Baron  Hale,  and  the  Court,  that  a  General  Privilege  as  Debtor  may  be  good  a- 
gainft  a  General    Privilege,  but  not  againft  a  Special  Privilege  in  another  Court,  as   Officer  of 

(J)  pl-  the  Court ;  but  a  Privilege  as  *  Accountant  will  be  good  againft  fuch  fpecial  Privilege,  tho'  the 
Party  hath  not  entered  upon  the  Account,  for  that  fhall  be  intended,  unlefs  the  contrary  is 
fliewed  ;  but  in  this  Cafe  the  Plaintiff  being  Treafurer  of  the  Navy,  is  eo  nomine  an  Accountant. 
Hardr.  3 1 6.  Carteret  verfus  Majfam. 

3  9.  /»- 


Privilege.  1297 


9.  Indebitatus  ajjumpfit,  &c.  the  Defendant  pleaded  his  Privilege,  as  Auditor  of  the  Exche- 
quer in  thefe  Words,  /.  That  the  Barons  of  the  Exchequer,  their"  Clerks,  nor  other  Officers  of 
the  Exchequer,  are  not  to  be  impleaded  elfewhere  ;  and  upon  Demurrer  to  this  P!ea,  it  was  held 
ill ;  firft,  becaufe  the  Privilege  was  pleaded  in  the  Negative  ;  for  'tis,  that  they  are  not  to  be  im- 
pleaded elfewhere,  and  doth  not  fay,  that  'tis  ufualYor  them  to  be  fued  there;  be  fides 'tis  too 
general  to  fay,  that  the  Barons  and  their  Clerks,  are  not  to  be  fued  elfewhere,  for  that  doth  not 
prove  but  one  of  them  may  be  fued  there.     2  Sid.  164.  Fofier  verfus  Barrington. 

10.  Information  againft  Pagett  the  Citftos  Brevfum  of  B.  R.  for  feveral  Abufes  in  his  Office, 
he  infilled  not  to  appear  in  Perfon,  but  by  Attorney  ;  but  adjudged,  that  he  fhall  appear  in  Perfon, 
becaufe  he  is  an  Officer  of  the  Court,  and  prefumed  to  be  always  prefent  ;  and  if  he  doth  not  ap- 
pear, Judgment  fhall  be  given  againft  him  without  any  other  Procefs.  Sid.  134.  The  King  verfus 
Pagett. 

11.  Debt  in  B.  R.  againft  an  Attorney  of  the  Common  Pleas,  who  imparled  fpecially,  falvis 
ftbi  omnibus  exceptionibus ;  and  afterwards  pleaded  his  Privilege  ;  and  upon  Demurrer,  it  was  held, 
that  this  Plea  to  the  Jurifdidion  is  ill  after  fuch  an  Imparlance;  for  falvis  ftbi  omnibus  excepti- 
onibus tarn  ad  Breve  quam  ad  Billam  is  only  as  to  the  Perfon  and  the  Action,  and  not  to  the 
Jurifdidion  of  the  Court.     1  Lev.  54.  Neave  verfus  Nelfon. 

1  2.  In  an  Adion  brought  againft  an  Attorney  of  B.  R.  he  pleaded  his  Privilege  of  an  Attorney 
of  B.  R.  thit  omnes  Attornati  of  that  Court  ought  to  be  impleaded  there,  and  not  elfewhere;  and 
upon  Demurrer  to  this  Plea,  it  was  held  ill,  for  tho'  omnes  Attornati  of  that  Court  ought  not  to 
be  u  d  elfewheie,  yet  aliquis  may.     1  Lutw.  619.Camf.eld  verfus  Warren. 

13.  The  Defendant  pleaded  in  Abatement,  that  tempore  quo  memoria  non  extat,  all  the  Clerks 
of  the  Qujen's  Couit  of  Exchequer  had  a  Privilege  from  being  fued  elfewhere,  &c.  and  that 
the  Defendant  was  Clerk  to  R.  A.  un  Barron  de  Scaccario  noftro  ;  and  upon  Demurrer  to  this  Plea, 
it  was  heir  by  the  Court,  that  there  were  two  Ways  of  pleading  Privilege  ;  one  is,  if  the  Party 
is  an  Officer  on  Record,  then  to  go  to  iflue,  and  at  the  Trial  to  produce  the  Record  ;  if  he  is 
no  Officer,  but  Atrc.dant  on  the  Court,  that  muft  be  tried  by  a  Jury;  the  other  is,  if  he  is  an 
Officer  on  Record,  then  to  produce  a  VVrit  of  Privilege  at  the  Time  of  the  Plea  pleaded,  upon 
which  there  can  b.'  no  I  flue  joined  ;  but  here  the  Cuitom  is  ill  pleaded;  for  'tis  Nonlence  tempore 
cujus  cdntrarii  memoria  hommum  non  exijtit  ;  befides  the  Defendant  did  not  aver,  that  he  was 
Clerk  to  one  of  the  Barons  of  the  Exchequer,  but  de  Scaccario  noftro  ;  fo  Judgment  was  given  to 
anfwer  over.     Mod.  Cafes  305.  Phipps  verfus  'Jackfon. 

14  The  Defendant  being  fued  in  C.  B.  pleaded,  that  he  is  an  Attorney  of  B.  R.  but  did  not 
fay,  that  he  was  fo  tempore  impetrationis  brevis  ;  and  for  this  Caufe  the  Plea  was  held  ill,  and  a 
Refpondeas  Oufter   awarded.     1  Salk.  1 .  Peafe  verfus  Parfons. 

15.  In  Ajfu7npfit,&t.3.gz\rSk  the  Defendant,  as  Executor  of  T.  S-  he  pleaded  in  Abatement,  that 
he  is  an  Attorney  of  the  Common  Pleas,  and  prayed  his  Privilege  ;  but  adjudged,  that  he  fhould 
anfwer  over  ;  for  his  Privilege  extends  only  to  Actions  brought  againft  him  in  his  own  Righf,  and 
not  in  the  Right  of  another.  1  .Wit.  2.  Newton  verfus  Rowland,  and  Lawrence  verfus  Martin 
7.  S.  P. 

(D) 

©f  pnbilegc  of  Courts  fc?  $Jto?it?  of  gtnic,  ana  of  going  ano  re 

turning  to  ana  from  Courts. 

ASfault,  &c.  the  Adion  was  brought  in  the  Common  Pleas,  and  upon  Not  guilty  pleaded, 
the  Parties  were  at  Iffue,  and  after  the  Trial,  when  the  Jury  went  out  to  confider  of 
their  Verdict,  the  Defendant  in  this  Adion  arrefted  the  Plaintiff  by  Procefs  out  of  B.  R.  for  an 
AlTault  made  before  that  Time  on  him  ;  and  this  appearing  in  the  Court,  they  ordered  him  to  re- 
leafe  the  Party  from  the  Arrcft,  and  they  fet  a  Fine  on  him,  which  he  immediately  paid  in  Court, 
for  his  Contempt  thereof;  for  they  faid,  that  the  Suitors  ought  fafely  to  come  and  go  by  the  Pri- 
vilege of  the  Court,  without  Vexation  elfewhere.     Goldf  33.  Leigh's  Cafe.    Mich  20  £//~. 

2.  Trover,  &c.  was  brought  in  the  Court  of  Exchequtr  ;  the  Defendant  pleaded,  that  the 
Plaintiff  had  an  Action  depending  againft  him  in  the  King's  Bench  for  the  fame  Trover ;  adjudged, 
that  the  Plea  was  good,  for  it  doth  not  appear,  that  either  of  them  have  Privilege  of  the  Exche- 
quer ;  and  if  fo,  then  by  the  Statute  De  articulis  fuper  Ch.vtas,  'tis  enacted,  that  no  Common 
Pleas  'fhall  be  in  the  Exchequer.     Mich.  3  3  Eliz,.  5  Rep.  61.  Sp.irrie's  Cafe. 

3.  An  Action  was  brought  againft  the  Defendant  in  the  Court  of  Common  Pleas  ;  and  as  he 
was  going  to  Weflminfter  to  attend  his  Caufe,  he  was  arrefted  in  London  ;  he  brought  a  A  ri: 
of  Privilege,  and  was  difcharged  from  the  Ai reft  by  the  Court.  Mich.  30  Eliz.  Goldf.6^.  Pow- 
ell's Cafe. 

4.  Sir  Edw  IVaterhoufe  was  arrefied  by  Latitat  at  the  Su:t  of  one  Ingram  for  1000  /.  on  a  Bond, 
and  upon  a  Motion  the  Money  was  brought  into  Court  ;  but  before  the  Return-Day  of  the  La- 
titat, Sir  Edward  was  attached  in  the  Sheriffs  Court  of  London,  for  divers  Sums  ;  it  was  moved, 
that 'the  Money  might  be  taken  out  of  the  Court,  to  fati  fy  the  Plaintiff  Ingram,  for  that  the 
Court  of  King's  Bench  had  the  Priority  of  Suit ;  but  adjudged,  that  if  it  appear,  he  was  a  Debtor 
to  thofe  in  London  before  he  became  indebted  to  Ingram,"  that  the  Money  {hall  remain  in  Court 
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fubjeft  to  the  Payment  of  their  Debts ;  and  that  the  Court  fhould  not  be  made  a  Means  to  firip 
others  of  their  juft  Debts,     i   Bit.'Ji.  217.  Ingram  verfus  Waterhoufe. 

5.  Trefpafs  in  B.  R.  and  it  was  laid  in  Cornwall ;  the  Defendant  pleaded  in  Abatement,  and  fet 
forth  the  Charter  of  King  Ed.  1.  granted  to  the  Stannary-Court,  by  which  the  Workmen  in  the 
Stannaries  are  to  fue  and  be  fued  in  that  Court,  and  fo  prayed  the  Privilege,  that  this  Trefpafs 
might  be  tried ;  upon  Demurrer  to  this  Plea  adjudged,  that  B.  R.  fhall  try  the  Caufe,  notwith- 
ltancling  the  Charter,  becaufe  the  Defendant  is  fuppofed  to  be  in  Cuftodia  Marejcballi,  and  the 
Plaintiff  may  declare  againft  him  in  what  Manner  he  will.     2  Bulft.  122.  Parke  verfus  Lock. 

6.  Debt  upon  Bond ;  the  Defendant  after  Imparlance,  pleaded,  that  he  was  one  of  the  Privy- 
Chamber,  and  as  fuch,  ought  not  to  be  fued  in  any  Court  without  a  fpecial  Licenfe  of  the  Lord 
Chamberlain;  and  upon  Demurrer  he  was  ruled  to  anfwerover,  for  fuch  Plea  is  ill  in  itfelf ;  but 
if  it  was  not,  it  cannot  be  pleaded  in  Abatement  after  an  Imparlance.  Raym.  36.  Barraigton 
verfus  Venables. 

Sid.  24;.       7.  Information  for  a  Riot  in  Canterbury,  Upon  Not  guilty  pleaded,  a  Venire  facias  iffued  to 
1  Lev.       the    Sheiiff  of  Canterbury,  which  is  a  County   of  it  felf,  and  he  returned   duodecim  ;  then  a  Di- 
1?9'a        firingas  went    out,  and   upon  that  the   Sheriff  returned,  that  the  City  of  Canterbury  is  an  antient 
-80  S  C  City,  &c  and  that  King  James  by  Letters  Patents  Anno  6  of  his  Reign,  granted  to  the  faid  City 
and  Citizens,  &c.  that  they  fhould  not  be  compelled  to  go  out  of  the  City  upon  any  Caufe  what- 
foever,  &c  this  Return  was  adjudged  ill,  becaufe  the  Sheriff"  having  returned  duodecim  probos  & 
legales  homines  upon  the  Venire  facias,  he  contradicts  himfelf  by  the  Return  of  the  Diftringas,  that 
they  are  not  to  appear;  befides,  the  Perfon  returned,  and  not  the  Sheriff,  fhould  claim  this  Privi- 
lege of  Exemption  ;  and  laftly,  he  ought  to  have  averred,    that  there  are  no  Inhabitants  of  th3t 
City,  befides  Men  of  the  Corporation;  the  Return  was  quafhed,  and  the  Sheriff  fined  100/.  and  an 
alias  Dijl.ingas  iffued.     Raym.  113.  The  King  verfus  City  of  Canterbury. 

8.  In  Trefpafs  in  B.  R.&c.  one  of  the  Defendants  pleaded  his  Privilege,  as  a  Clerk  to  a  Pro- 
thonotary  of  the  C.  B.  the  Plaintiff  replied,  that  he  profecuted  an  Original  againft  Cook  the  De- 
fendant and  two  others  jointly,  for  a  Trefpafs  done  by  them  jointly,  and  that  this  Declaration 
was  againft  them  all  upon  this  Original,  and  that  he  ftill  profecuted  the  fame  againft  Cook  and  th# 
other  two  Defendants  ;  and  upon  Demurrer  adjudged,  that  the  Defendant  Cook  fhall  not  have 
his  Privilege,  becaufe  he  was  joined  in  this  Acf ion  with  two  others,  who  could  not  pretend  to 
any  Privilege.     1  Vent.  25)8.  Molyn  verfus  Cook  &  al. 

9.  An  Attorney  fued  the  Defendant  by  V/rit  of  Privilege  a  tempore  quo  non  extat  memoria  u/i- 
tat',  &c.  for  that  he  (the  Defendant)  being  a  JulHce  of  Peace,  made  a  Warrant  directed  to  the 
Conuable,  charging  him  (the  Plaintiff)  to  be  outlawed  for  High  Treafon,  when  in  Truth  he  was 
not,  &e.  and  upon  Demurrer  to  this  Declaration  it  was  infilled,  that  this  Prefcription  for  his  Pri- 
vilege was  infenfible,  for  inftead  of  a  tempore  quo,  &c."\t  fhould  be  tempore  cujus  contrarium,  &c. 
but  adjudged,  that  the  Words  fufficiently  exprefs  Time  out  of  Mind.  2  Vent.  130.  Whitaker 
verfus  Tbo>  ogood. 

10.  The  Warden  of  the  Fleet  moved  for  a  Writ  of  Privilege,  alledging,  that  he  was  obliged 
to  attend  the  Houfe  of  Peers,  (fitting  the  Parliament)  and  producing  Precedents,  where  Writs  of 
the  like  Nature  had  been  granted,  the  Court  inclined  to  grant  this  Writ  ;  but  it  afterwards  ap- 
pearing, that  he  was  fued  for  Efcapes,  and  that  it  was  in  their  Difcretion,  whether  to  grant  the 
Privilege,  or  not,  (for  they  could  not  judicially  take  Notice  of  his  Privilege)  the  Court  ordered 
him  to  plead  it,  if  he  would  ;  or  otherwife,  if  he  thought  his  Privilege  infringed  by  any  Profe- 
cution,  he  might  complain  to  the  Houfe  of  Lords.     2  Vent.  1 54.  The  Warden  of  the  Fleet's  Cafe. 

1 1.  The  Privilege  of  a  Clerk  in  Chancery  was  pleaded  by  Prefcription  ;  and  upon  Demurrer  to 
the  Plea,  it  wa^  held  ill,  becaufe  no  Place  was  alledged  j  befides,  he  did  not  conclude  his  Plea  with 
hoc  paratus  eft  venfuare  ;  both  which  are  Matters  of  fact,  and  traverlable.  1  Vent.  264.  Fawkener 
verfus  Anms. 

Sid.  s$z.  12.  By  Articles  of  Agreement,  Turbill  an  Attorney  of  R.  R.  covenanted  to  pay  Nevifon  200  A 
;  c*  upon  a  Purchafe  of  Lands,  when  he  fhould  make  him  a  good  Title ;  Nevifon  made  a  Convey- 
ance of  the  Lauds,  but  there  being  fome  Incumbrances,  the  Money  was  not  paid,  but  afterwards 
attached  in  Turbili's  Hands,  at  the  Suit  of  the  Creditors  of  Nevifon,  in  the  Sheriffs  Court  in 
London  ;  whereupon  Turbill  brought  his  Writ  of  Privilege,  and  the  Court  was  moved  in  the  Be- 
half of  the  Creditors,  that  this  Writ  of  Privilege  would  not  lie  in  B.  R.  becaufe  the  Plaintiffs  in 
the  Sheriffs  Court,  who  were  the  Creditors  of  Nevifon,  could  have  no  Remedy  againft  Turbill  in 
that  Court,  or  elfewhere,  out  of  the  Sheriff*  Court,  becaufe  this  was  a  cuftomary  way  of  pro- 
ceeding there,  not  warranted  by  the  Common  Law;  the  Privilege  was  difallowed.  1  Saund.  6y. 
Turbili's  Cafe.  See  Edwards  verfus  Tetbury,  and  Lodges  Cafe  contra,  z  Leon.  ijo\  denied  to  be 
Law. 

13.  In  an  Action  qui  tarn,  &c>  the  Defendant  dicit,  that  he  is  an  Attorney  of  the  Common 
Pleas,  and  that  Attornies  of  C.  B.  are  not  fuabie  elfewhere  ;  and  upon  Demurrer  it  was  objected, 
that  this  Plea  was  ill,  becaufe  the  Defendant  made  no  Defence ;  he  faid  only  Dicit,  without  Ve- 
nn as  he  ought  ;  befides,  the  Plea  is  in  the  Negative,  and  therefore  when  he  pleads,  that  At- 
tornies are  not  fuabie  elfewhere,  he  fhould  give  Jurifdicf  ion  to  fome  other  Place  ;  but  adjudged, 
that  there  was  no  Difference  between  Venit  and  Dicit,  and  Dicit  only,  which  is  a  fufficient  De- 
fence in  th:s  Cafe,  becaufe  the  Privilege  is  not  traverfable  or  triable  by  Jury,  but  a  Matter  of  Law, 
of  which  the  Courts  at  iVefiminfler  take  Notice.  2  Salk,  543.  Kirkham  verfus  IVheely,  ^44,  S:e- 
phens  verfus  Arthuf,  S.  P. 

1  14.  An 


Privilege.  I2pp 


14.  An  Attorney  pleaded   his  Privilege  thus    Et  pr«d'  T.  P.  in  propria  perform  fua  dicit  j    and 
upon  Demurrer  to  this  Plea  it  was  objected    that  it  ought  to  be  concluded  with  a  Profenbic  in 


rr\lr         r       C    v,"   ^        g  an^"°rney  ?f  the  Comm™  ^as,  was  arrefted  near  tVeflminfter- 
Hall  Gate,  fitting  the  Court    at  the  Suit  of  an  Attorney  of  B.  R.  by  an  Attachment  of  Privilege 
and  both  the  Officer  and  the  Pnfoner  were  brought  into  Court ;  and  the  one  was  committed,  and 

t^M^Tu  2.?.  at  Wh°  b£ing  inf°rmed  °f  thC  <*  *kh^*  him  "P»  -rnmon 

(E) 

£Df  tlje  am'berttiteg  ailotocD, 


to  mm  oy  a  v.CrunL<uC  01  ^r.  rr/a^wx,  wtio  was  Kector  of  that  College ;  and  thereupon  he  pray- 
ed his  Privilege ;  it  was  objected,  that  this  was  not  a  good  Certificate,  becaufe  it  certified  what 
another  certified  to  the  Chancellor  •  thereupon  a  new  Certificate  was  obtained,  againft  which  it 
was  objected,  that  it  came  too  late,  for  it  being  after  an  Imparlance,  it  was  then  too  late  for  him 
to  pray  his  Privilege;  befides,  it  certifies  that  the  Defendant  now  is  a  Commoner  &c  and  doth 
not  fay  at  the  Time  of  the  Adion  brought;  but  notwithstanding  thefe  Objections,  the  Privilege 
was  allowed.     Godbolt  404.  Fryer  verfus  Dewy. 

2.  The  Wife  of  the  Principal  of  St.  Mary-Hall  in  Oxford,  libelled  in  the  Vice-chancellor's  Court 
againft  Wihocks,  for  calling  her  Bawd  and  old  Bawd,  and  her  Daughter  libelled  againft  him  there 
for  calling  her  Scurvy  Whore  and  Jade;  the  Defendant  prayed  a  Prohibition,  and  thereupon  the 
Agent  for  the  Univerfity  produced  the  Charter  14  R.  2.  and  14//.  8.  both  confirmed  by  the  Par- 
liament 13  Eliz,.  by  which  it  was  granted  to  the  Univerfity,  that  they  might  enquire  of  all  Tref- 
paffes,  Injuries,  &c.  and  other  Pleas,  except  Pleas  of  Freehold,  where  a  Scholar,  or  any  of  their 
Servants  funt  una  partium,  <&c.  it  was  infilled  in  this  Cafe,  that  the  Privilege  fliould  be  difallowed, 
becaufe  the  Plaintiffs  were  no  Scholars,  &c.  and  the  Defendant,  tho'  a  Scholar,  did  not  defire  it  ' 
but  adjudged,  that  fince  by  the  Charter  they  are  to  fue  there,  if  una  pars  eft  Scbolaris,  the  Privi- 
lege fhall  be  allowed  to  the  other  who  are  not  Scholars.     Cro.  Car.  52.  IVilcocks  verfus  Paradel/. 

3.  Indebitatus  AJfumpfit  againft  the  Prefident  and  Scholars  of  Madalen  College  m  Oxford,  for  60  h 
due  for  Butter  and  Cheefe  fold  to  the  College,  <2c.  The  Chancellor  of  the  Univerfity  d'emanded 
Cognifanceby  Virtue  of  Letters  Patents  of  Privileges  confirmed  by  A6t  of  Parliament,  by  which 
they  have  Power  to  hold  Pleas  in  perfonal  Actions,  where  Scholars  or  other  perfona  pnvilegiata 
are  concerned,  and  concludes  with  an  exprefs  Demand  of  Conufance  in  this  particular  Cafe ;  it  was 
objected,  that  this  A&ion  being  brought  againft  a  Corporation,  the  Words  perfona  privihouita 
did  not  comprehend  them;  that  a  Corporation  cannot  be  arretted,  nor  make  Stipulation  ;  that  the 
Proceedings  in  the  Vice-chancellor's  Court  being  according  to  the  Civil  Law,  they  cannot  iffue 
out  a  Dijlringai  againft  the  Lands,  nor  can  a  Corporation  be  excommunicated :  But  adjudged,  that 
Servants  and  Officers  to  Colleges  have  been  allowed  this  Privilege;  a  fortiori,  their  Matters  may 
have  it;  that  when  a  Corporation  is  fued,  they  muft  give  Bond  and  Stipulators  to  fatisfy  the  Judg- 
ment, and  if  they  do  perform  the  Condition,  the  Stipulators  may  be  committed ;  that  the  Word 
Terfona  includes  a  Corporation  upon  the  Statute  of  Cottages.  1  Infl.  256.  fo  the  Privilege  was  al-f 
lowed  both  as  to  Matter  and  Form.     1  Modi  145.  The  Cafe  of  Magdalen  College. 

(F) 

$>l  t\)z  aim'berfities  not  aUotoea. 

k 

1.  yxEBT  upon  Bond  ;  the  Defendant  pleaded  the  Privilege  of  the  Univerfity  of  Cambridge 
JL/  granted  to  them  by  Q^  Elizabeth,  for  Scholars,  Batchelors  and  Mafters  of  Arts  there,  and 
their  Servants,  to  fue  and  be  fued  in  the  Vice-chancellor's  Court  there,  upon  Contracts  made 
within  the  Univerfity  ;  then  he  fet  forth,  that  he  was  a  Servant  of  the  Scholars,  {viz,.)  Bailjf  of 
King's  College,  &c.  and  inhabiting  within  the  Town  of  Cambridge  and  Precincts  of  the  Univerfity; 
&i.  but  upon  Demurrer  to  this  plea  it  was  adjudged,  that  a  Bailiff  of  a  College  wa?  not  capable 
of  this  Privilege.     1  Brownl.j1).  Carryl  verfus  Pask. 

2.  At  Sturbridge-Fair  fotne  lewd  Perfons  came  to  Cbefterton,  a  Vill  near  Cambridge,  and  the 
Proctors  committed  them,  for  that  the  faid  Vill  was  within  their  Jurifdiction  ;  afterwards  the  Proc- 
tors were  indicted  for  a  Riot,  and  the  Grand  Jury  found  the  Bill;  thereupon  they  petitioned  the 
King  in  Council ;  and  Order  was  made,  that  the  Attorney  General  fliould  furceafe  the  Profecu- 
lion  upon  this  Indictment,  for  that  the  Vill  was  infra  mille  faffus  of  the  Univerfity,  and  Within 

8  C  3  gfctf 


i?oo  Privilege. 


the  Circuit  of  their  Charter ;  and  this  Indiftment  being  removed  into  B.  R.  and  Procefs  iffuing 
uDon  it  the  Court,  upon  Motion,  flayed  it,  tho' they  agreed  that  the  Privy  Council  had  nothing 
to  do  with  Riots  or  Charters,  nor  with  any  private  Intereft.     i  Roll.  Rep.  245.  The  Proclors  of 

T  Ejeftmentj  &c  for  an  Houfe  in  Oxford;  the  Defendant  pleaded,  that  he  was  a  Scholar  of 
the  Univerfity  and  Principal  of  GIocefter-HaU,  and  a  privileged  Perfon,  &c.  that  he  ought  to  be 
fued  before  the  Vice  chancellor  of  Oxford,  fecundum  morem  Univerfitatis,  according  to  the  Char- 
ters oranted  to  them,  by  which  they  had  a  Jurifdiftion  of  all  Contracts,  Covenants  and  Leafes,  &c.  t 
excepting  Freehold,  &c.  adjudged,  that  the  Vice-chancellor  had  no  Jurifdiftion  in  this  Aftion,  it 
being  an  Ejectment,  in  which,  if  the  Plaintiff  fhould  recover,  he  may  have  a  Writ  of  Habere  fa- 
cias poffeflionem  to  the  Sheriff,  and  thereby  he  who  hath  a  Freehold  may  be  put  out  of  Poffefllon ; 
but  if  it  had  been  an  Aftion  of  Covenant,  or  upon  a  Contraft,  in  which  Damages  only  are  to  be, 
recovered,  then  it  had  been  otherwife.     do.  Car.  62.  Hatty's  Cafe.     Anted  Pleas.  (A)  3.  5.  C. 

Upo'n  a  Bill  in  Equity,  as  Debtor  and  Accountant,  the  Defendant  pleaded  his  Privilege  as  a 
Scholar  of  the  Univerfity  of  Oxford,  and  fets  forth  a  Charter  of  Exemption  from  the  Juftices  of 
the  one  Bench  and  the  other,  and  from  other  Juftices,  but  the  Exchequer  is  not  mentioned ;  but 
adjudged  by  Hale  Ch.  Baron,  and  the  Court,  that  the  Privilege  of  the  Univerfity  fhall  not  be  al- 
lowed becaufe  the  general  Privilege  of  a  Perfon  as  a  Member  of  the  Univerfity,  or  a  Clerk  in 
Chancery  doth  not  take  away  the  particular  Privilege  of  the  Court  of  Exchequer,  where  the  Per- 
fon is  Debtor  and  Accountant  to  the  King,  efpecially  lince  in  this  Charter  there  are  not  thefe  Words 
Licet  tangat  nos,  &c.     Hardr.  1 89.  Wilkins  verfus  Sbalcroft. 

<  Affujnpfit  by  Quo  minus,  &c.  for  Goods  fold  and  delivered ;  the  Action  was  laid  in  London; 
the  Univerfity  of  Oxford  demanded  Conufance  of  the  Caufe  by  Virtue  of  a  Charter  granted  to 
them  by  H.  8.  Anno  14.  of  his  Reign,  and  confirmed  by  a  Statute  Anno  13  Eliz,.  by  which  Co- 
nufance of  all  Suits  arifing  any  where  againft  a  Scholar,  Servant,  or  Minifter  of  the  Univerfity, 
depending  before  the  Juftices  of  B.  R.  or  C.  B.  and  others  there  mentioned,  and  before  any  other 
Judge  is  given  to  them,  licet  tangat  nos,  &c.  but  the  Court  of  Exchequer  is  not  named  in  that 
Claufe,  but  in  another,  whereby  all  Fines  are  granted  to  them  impofed  on  Scholars,  &c.  in  any 
Court'  &  c.  there  the  Court  of  Exchequer  is  named  ;  and  the  Queftion  was,  whether  Conufance 
fhall  be  allowed ;  it  was  infifted  for  the  Plaintiff,  that  it  fhould,  becaufe  he  is  a  Perfon  privileged 
as  Debtor  and  Accountant  to  the  King;  and  where  two  Privileges  concur,  the  firit  which  attaches 
fhall  prevail  j  befides,  the  Conufance  in  Queftion  doth  not  extend  to  this  Court,  becaufe 'tis  not 
named  in  the  Charter  of  Exemption,  and  'tis  not  included  by  the  Words,  before  any  other  Judge, 
becaufe  thefe  Words  come  after  the  Mentioning  other  inferior  Courts;  fo  that  by  the  Words  Any 
other  Judge,  it  muft  be  intended  any  Judge  of  other  inferior  Court,  for  'tis  not  confiftent  with  the 
Dignity  of  this  Court  to  be  included  by  the  Words  other  Courts,  after  the  naming  other  inferior 
Courts :  But  adjudged,  that  there  are  three  Sorts  of  Perfons  privileged  in  this  Court,  (viz..) 
Debtors,  Officers  and  Accountants;  that  the  Two  laft  fhall  have  their  Privilege,  if  fued  elfewhere; 
but  not  the  firft,  becaufe  a  Debtor  by  Quo  minus  has  a  Privilege  only  for  the  King's  Benefit,  that 
is  where  a  Debt  was  confeiTed  to  the  King;  but  this  is  now  difufed,  and  a  Quo  minus  is  now  no 
m'ore  than  a  common  Aftion,  and  is  not  a  Writ  or  Bill  of  Privilege  as  formerly  :  There  are  like- 
wife  three  Sorts  of  Conufances  of  Pleas,  (viz,.)  Tenere  placita,  and  this  only  makes  a  concurrent 
Jurifdiftion  with  other  Courts,  cognuio  placitorum,  as  where  a  Plea  is  commenced  here,  the  Conu- 
fance whereof  belongs  to  another  Court;  and  laftly,  there  is  a  Conufance  of  Pleas  with  an  exclu- 
five  Jurifdiftion,  as  in  the  principal  Cafe,  which  is  a  Superfedeas  to  all  other  Courts;  and  here  the 
Patent  is  general,  that  they  fhall  have  Conufance  ubicunq;  &c.  and  Power  to  proceed  according 
to  the  Common  or  Civil  Law,  which  Patent  would  have  been  void  at  Common  Law,  becaufe  it 
gives  them  Power  to  proceed  according  to  the  Civil  Law ;  but  being  confirmed  by  Aft  of  Parlia- 
ment, that  makes  it  good.    Hardr.  505.  Cafile  verfus  Litchfield. 
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(A) 

4Df  $jobate0,  an&  to^at  an  tmutoi  mar  &o  before  Rotate,  anD  toljat  net, 

HE  Probate  of  a  Will  is  ufually  made  in  the  Spiritual  Court,  and  this  is  done  by 
granting  Letters  teftamentary  under  the  Seal  of  that  Court,  by  which  the  Executor 
is  enabled  to  bring  an  Adion;  and  if  fuch  Letters  Teftamentary  are  granted  to  the 
Party,  who  exhibits  the  Will  meerly  upon  his  Oath,  by  Swearing,  that  he  be- 
lieveth  it  to  be  the  Laft  Will  of  the  Deceafed;  this  is  called  Proving  it  in  common  Form,  and  fuch 
a  Probate  may  be  controverted  at  any  Time;  but  where  the  Executor,  befides  his  own  Oath,  pro- 
duces Witneffes  to  prove  it  to  be  the  Laft  Will  of  the  Deceafed,-  and  this  in  the  Prcfence  of  the 
Parties  who  claim  any  Intereft,  or  in  their  Abfence,  if  fummoned,  and  they  do  not  appear ;  this  is 
called  a  Probate  per  Teftes,  which  can  never  be  controverted  after  thirty  Years. 

2.  There  was  a  Grant  of  the  next  Avoidance  to  the  Teftator,  who  made  W.  R.  his  Executor, 
and  died ;  the  Executor,  before  Probate,  granted  the  Prefentation  to  the  Plaintiff,  who  in  a  Quare 
Jmpedit  fet  forth,  that  the  Church  became  void,  and  that  the  Executor  prefented  him,  and  averred 
it  to  be  the  next  Avoidance,  but  did  not  fet  forth  the  Will  •  and  adjudged  that  he  need  not,  for 
the  Grant  was  good,  tho'  the  Will  had  never  been  proved.  Mich.  4  Mar.  Dyer  1 3  5.  Smitbley  ver- 
fus  Cholmley. 

3.  And  this  Releafe  he  may  execute  before  Probate,  but  then  the  Will  muft  afterwards  be 
proved.     5  Rep.  28.  Middletons   Cafe.     Pofiea  Releafe.  (C)  6.  S.  C.     Refufal.  (A)  2.  S.  C. 

4.  He  may  take  Poffeffion  of  the  Teftator's Goods  before  Probate;  and  if  Adminiftration  mould 
afterwards  be  granted  to  another,  and  fuch  an  Adminiftrator  fhould  take  the  Goods  from  the  Exe- 
cutor before  the  Will  is  proved,  he  may  afterwards  prove  it,  and  then  bring  an  Action  of  Tref- 
pafs  againft  the  Adminiftrator,  becaufe  the  Executor  hath  the  Right  to  the  Pofleflion  ;  and  as  foon 
as  the  Will  is  proved,  the  Adminiftration  is  void.  2  And.  151.  Plow.  Com.  zjj.  In  Greysbrooke 
verfus  Fox.  S.  P. 

5.  The  Executor  may  poffefs  himfelf  of  the  Teftator's  Goods  before  Probate,  he  may  alfo  re- 
ceive Debts  due  to  his  Teftator,  and  may  pay  and  difcharge  any  Legacies ;  he  may  likewife  releafe 
any  Debt,  becaufe  the  Right  of  Action  is  in  him  before  the  Probate,  for  that  gives  him  no  Inte- 
reft, it  being  a  Solemnity  requifite  to  the  Confirmation  of  the  Will.     5  Rep.  27.  Rujfel's  Cafe. 

6.  Where  a  Man  is  made  Executor,  he  is  fo  before  Probate,  and  may  pay  Debts,  and  be  fued  if 
he  doth  not  pay ;  he  may  alfo  maintain  an  Action  before  Probate,  but  then  he  muft  prove  the 
Will  before  he  delivers  the  Declaration  ;  for  he  being  Executor  before  Probate,  his  Proving  the 
Will  after  the  Action  brought,  and  before  the  Delivery  of  the  Declaration,  removes  that  which 
was  the  Impediment  ab  initio.     1  Vent.  207.  1  Roll.Abr.  917. 

7.  In  Ejectment,  the  Title  was  for  a  Leafe  for  Years  in  Ireland,  which  the  Plaintiff  claimed  un- 
der an  Adminiftration  under  the  Seal  of  the  Primate,  and  the  Defendant  gave  in  Evidence  a  Pro- 
bate of  a  Will  in  the  Prerogative  Court  of  Canterbury,  (the  Teftator  dying  in  that  Province)  and 
alfo  in  the  Court  of  the  Bifhop  of  Femes  ;  and  becaufe  the  Court  of  C.  B.  in  Ireland  would  not 
direct  the  Jury  that  it  was  conclufive  Evidence,  but  only  that  it  was  good  Evidence,  and  left  it  to 
the  Jury,  therefore  a  Bill  of  Exceptions  was  taken  to  it:  Et  per  Curiam,  the  Judgment  which  was 
for  the  Plaintiff  in  Ireland  was  confirmed.     T.  Jones  146.  Phillips  verfus  Chichelier. 

8.  An  Executor  brought  an  Action  of  Debt  againft  the  Adminiftrator  for  a  Debt  due  from  the  2  Lev. 
Inteftate  to  the  Plaintiff's  Teftator;  the  Defendant  pleaded,  that  the  Plaintiff  releafed  to  him  all  the  214- 
Right  and  Title  to  the  Eftate  of  the  Teftator,  and  this  was  before  Probate  of  the  Will;  and  upon  T.Jones 
a  Demurrer  to  this  Plea  it  was  objected,  that  this  Releafe  did  not  bar  the  Plaintiff  of  this  Aftion,  I04* 
becaufe  the  Executor  had  only  a  Poffibility  to  be  entitled  to  the  Teftator's  Eftate,  and  no  Intereft 

till  Probate;  'tis  true,  fuch  a  Releafe  of  all  Actions  had  been,  becaufe  an  Executor  hath  a  Right  of 
Action  before  Probate;  but  the  better  Opinion  was,  that  the  Releafe  was  good.  2  Mod.  108. 
Morris  verfus  Philpot. 

g.  An  Executor  may  bring  an  Aftion  before  Probate,  and  if  he  fhews  the  Probate  in  the  Decla- 
ration by  a  Profert  hie  in  Curia,  'tis  well  enough ;  fo  if  he  hath  a  Reverfion  of  a  Term  of  Years 
on  which  a  Rent  is  referved,  he  may  diftrain  and  avow  before  Probate.  1  Vent.  370.  Duncomb 
verfus  Walter. 

10.  Man- 


Raym. 
4-9.  S.C. 
5  Lev. 
57.  S.C. 


1 102.__ Probate. 

o  Mandamus  to  the  Judge  of  the  Prerogative  Court  to  grant  a  Probate  of  a  Will  ;  he  return- 
I  that  the  Executor  was  a  Perfon  who  abfeonded,  and  incapax,  &c.  adjudged  an  ill  Return,  be- 
'fe  fince  the  Teftator  thought  him  a  proper  Perfon,  the  Ordinary  fhall  not  adjudge  him  other- 
wife  'upon  any  DifbiHty  arifing  by  the  Canon  Law  ;  neither  can  the  Ordinary  infift  upon  Secu- 
rity from  the  Executor,  becaufe  the  Teftator  thought  him  fufficient,  and  he  hath  a  temporal 
Right,  which  he  cannot  fue  for  before  Probate;  fo  a  peremptory  Mandamus  was  granted,  i  Salk. 
209.  The  K<ng  verfus  R.  Raynes. 


(B) 


eitnetncr  a  &?obatc  once  grantct)  mar  be  fnfpenoco,  tefcofeeo  o?  tracer* 

feD,  oj  not. 

i.  T*HE  Probate  of  a  Will  may  be  fufpended  by  an  Appeal,  but  it  cannot  be  revoked  by  the 
Ordinary  ;  as  for  Inftance,  the  Teftator  made  Adiel  MM* Executor,  and  Gillam  Hllsand 
others  Refiduary  Legatees,  and  died ;  the  Executor  proved  the  Will  and  afterwards  became  a 
Bankrupt;  then  he  was  cited  by  Hills,  one  of  the  Refiduary  Legatees,  to  fhew  Caufe  why  the 
Probate  granted  to  him  fhould  not  be  revoked,  and  Adminiftration  with  the  Will  annexed,  grant- 
ed to  Hills ;  becaufe  Mills  being  only  a  bare  Executor,  and  having  no  Intereft:  by  the  Will,  and 
having  made  himfelf  incapable  to  manage  his  own  Eftate,  either  for  Want  of  Honefty  or  Conduct, 
was  therefore  incapable  of  being  Executor  to  another;  and  that  he  was  made  an  Executor  upon  a 
Suppofition  of  his  Ability  ;  therefore  if  his  Circumftances  alter,  in  fuch  Cafe  the  Ordinary  fhould 
do  what  the  Teftator  himfelf  would  have  done,  if  he  had  been  now  living;  'tis  true,  for  thefe 
Reafons  this  Probate  was  revoked  in  the  Spiiitual  Court,  and  the  Adminiftration,  with  the  Will 
annexed,  was  granted  to  Hills ;  but  a  Prohibition  was  granted,  becaufe  the  Probate  was  not  to 
be  revoked,  for  that  would  alter  the  Will,  and  in  Effect  make  a  new  Will;  that  the  Mens  Te- 
ftandi  of  the  Deceafed  was  as  ftrong  for  making  Mills  Executor,  as  it  was  for  making  Hills  Refi- 
duary Legatee ;  that  Bankruptcy  quoad  the  Executor,  is  no  Difability  or  Breach  of  Truft  ;  for 
what  he  hath  as  Executor,  is  protected  by  the  Law  from  all  Forfeitures  which  may  at  any  Time  oc- 
cur either  by  his  own  Acts  or  Omiffions;  that  this  Grant  of  the  Probate  to  him  was  only  to  make 
him  capable  to  fue  ;  for  he  might  releafe  or  pay  Debts  before  Trobate ;  and  if  Hills  fhould  bring 
an  Action  againft  any  ore,  the  Defendant  might  plead,  that  the  Teftator  made  an  Executor,  who 
is  ftill  living  ;  'tis  true,  if  Mills  had  been  an  Adminiftrator,  and  not  an  Executor,  fuch  Admini- 
ftration might  have  been  repealed  if  he  had  afterwards  become  a  Bankrupt,  becaufe  he  was  made 
Adminiftrator  by  the  Aft  of  the  Court;  but  an  Executor  is  made  by  the  Act  of  the  Party  himfelf, 
and  then  the  Law  entitles  him  to  the  Probate  of  the  Will,  i  Roll.  Rep.  226.  Shower  293.  Hills 
verfus  Mills.  1  Salk.  36.  S.  C. 

2.  In  Debt  by  an  Executor,  the  Defendant  by  Way  of  Plea  appealed  from  the  Will ;  adjudged, 
that  notwithstanding  the  Appeal,  the  Plaintiff  is  complete  Executor  by  the  Probate;  and  that  this 
was  an  ill  Plea,  becaufe  the  Defendant  might  have  traverfed  the  Probate,  if  the  Executor  did  not 
conclude  with  a  Profert  hie  in  Curia,  or  he  might  have  demanded  Oyer  of  the  Will.  Trin.  13  Jac. 
3  Bulft.  72.  Hornegold  verfus  Brian. 
Raym.  3-  A  Probate  of  a  Wi  1  was  given  in  Evidence  at  a  Trial  to  prove  fuch  a  Perfon  Executrix,  and 

405.  S.C.  the  Defendant  offered  to  prove  that  the  Will  was  forged,  but  he  was  not  admitted  to  give  any 
Proof  thereof,  becaufe  it  was  directly  againft  the  Seal  of  the  Ordinary  in  a  Matter  where  he  had  a 
proper  Jurifdiction ;  but  the  Defendant  might  have  given  Evidence,  that  the  Seal  it  felf  was 
forged,  or  that  the  Teftator  had  Bona  notabilia,  or  he  might  have  been  relieved  on  an  Appeal. 
1  Lev.  235.  North  verfus  Wells. 

(C) 

Cafes  totjere  an  €]recuto?  oteg  befcije  #jobate. 

1.  -r-T-THere  an  Executor  dies  before  Probate,  there  his  Teftator  is  dead  without  an  Executor, 
VV      for  the  Executor  of  an  Executor  cannot  be  Executor  of  the  firft  Teftator,  unlefs  the 
firft  Executor  had  proved  the  Will,  becaufe  the  Spiritual  Court  cannot,  take  Notice  who  is  Execu- 
tor any  otherwife  than  by  the  Probate. 

2.  But  if  a  Term  for  Years  is  devifed  to  one  who  is  alfo  made  Executor,  and  he  enters,  and  af- 
terwards dies  before  Probate,  his  Executor  fhall  have  the  Term,  becaufe  by  the  Entry  the  Will  was 
executed.     Dyer  367. 

3.  So  if  he  was  made  Refiduary  Legatee  as  well  as  Executor,  and  afterwards  had  died  before  Pro- 
bate, Adminiftration  fhall  be  granted  to  his  Executor,  or  his  Adminiftrator  fhall  have  a  Title  to 
the  Goods ;  but  if  he  was  not  made  Refiduary  Legatee,  then  Adminiftration  muft  be  granted  to 
the  next  of  Kin  of  the  firft  Teftator.     Dyer  372.  Ijled  verfus  Stanley. 

4.  So  where  the  Husband  made  his  Wife  Executrix  and  Refiduary  Legatee,  and  fhe  died  before 
Probate;  adjudged,  that  the  Adminiftrator  of  the  Husband  fhould  have  the  Refiduary  Party  becaufe 
the  Wife  neglected  to  prove  the  Will.     Hetley  105.  Denn  verfus  Burroughs. 

5  (D)<rpf 
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(D) 

flDf  #joimc,  toljere  tty  mill  i$  made  of  junto*  a*  lncll  as  d&oototf, 

1.  TT  7*  H  E  R  E  a  Will  is  made  both  of  Lands  and  Goods,  the  Temporal  Courts  will  not  pro- 
V V  hibit  it  to  be  proved  in  the  Ecclefiaftical  Courts  ;  as  for  Inftance,  in  a  Prohibition  the 
Plaintiff  fugeefted,  that  W.  R.  libelled  in  the  Spiritual  Court,  fetting  forth,  that  R.  F.  made  a 
Will,  by  which  he  was  made  Executor,  and  that  theTeftator  devifed  his  Lands  to  him  to  fell,  and 
that  he  fued  in  that  Couit  to  have  it  proved,  when  in  Truth  the  faid  R.  F.  made  no  Will ;  upon 
which  the  Parties  were  at  Iffue,  and  the  Plaintiff  in  the  Prohibition  was  nonfuited  ;  but  yet  it  was 
infifted  for  him,  that  the  Defendant  ought  not  to  have  a  Confultation,  becaufe  he  did  not  fet  forth 
in  his  Libel,  that  the  Teftator  had  Goods,  and  a  Will  of  Lands  ought  not  to  be  proved  in  that 
Court ;  but  adjudged,  that  the  Will  might  be  proved  there  ;  for  otherwife  he  can  have  no  Action 
for  the  Goods,  if  there  are  any.     Cro.  Car.  1 1  8.  Hill  verfus  Thornton. 

2.  'Tis  true,  this  was  againft  the  Opinion  of  Juftice  Croke  in  a  parallel  Cafe,  becaufe  the  Laud  W.  Jones 
being  the  principal  Thing,  therefore  the  Spiritual  Courts  can  have  no  Authority  in  fuch  Cafes;  355-  &  C» 
and  jt  would  be  very  inconvenient  if  they  fhould,  becaufe  then  the  Sentence  given  in  thofe  Courts 

might  influence  any  Suits  which  might  happen  in  the  Temporal  Courts  concerning  the  Lands.  Cro, 
Car.  301.  Nettor  verfus  Brett.  395.  S.  C.  1  buljl.  ipg.Egerton  verfus  Egerton.  S.  P.  2  Cro.  346. 
Weft  by  verfus  Allen.  S.  P.     Cro.  Car.  94.  S.  P. 

3.  Afterwards  it  was  held,  that  a  Special  Prohibition  fhould  go  quoad  the  Lands,  Cro.  Car.  8r. 
Dennis's  Cafe  ;  and  fo  my  Lord  Ch.  Juft.  Hale  tells  us,  it  was  done  in  Miujhul  and  Spicer's  Cafe. 
Hardr.  131.    2  Sid.  143.  Combe  verfus  Combe. 

4.  But  now  fuch  Prohibitions  are  always  denied,  becaufe  the  Party  can  be  at  no  Prejudice  in 
Refpect  to  the  Lands,  if  the  Will  is  proved  in  the  Spiritual  Court  ;  for  fuch  a  Probate  is  no  Evi- 
dence againft.  him  at  Law,  in  any  Suit  which  might  be  brought  concerning  the  Lands  j  but  it 
would  be  prejudicial  to  Executors,  if  Prohibitions  in  fuch  Cafes  fhould  be  granted,  becaufe  they 
wou.d  be  hindered  from  proving  Wills,  and  could  not  maintain  an  Action  for  a  juft  Debt,  and  by 
that  Means  Part  of  the  Teftator's  Eftate  might  be  loft.     Hardr.  313.  Hobert  verfus  Barrow. 

(  E  ) 

dDf  ffec$  fo?  probate  of  mill*. 

1.  T)Y  the  Statute  21  H.  8  cap.  5.  'tis  enafted,  that/*  Pence,  and  no  more,  Jhall  be  taken  by  the 
JD  R  g  ft'r  where  the  Goods  of  the  deceafed  do  not  exceed  five  Pounds ;  but  then  the  Tran- 
fcript  of  the  Will  mull  be  brought  to  him  ready  engrofled,  and  with  Wax  to  be  fealed;  and  when 
the  Goods  of  the  deceafd  aie  above  the  Value  of  j  1.  and  under  40  1.  then  the  Fee  to  the  fudge 
jhall  be  2  s  6  d.  and  to  the  Regifter  one  Shilling  ;  and  when  the  Gooc's  exceed  the  Value  0/40  1. 
the  Judge*  Fee  is  2  s.  6  d  and  0  the  Regijler  2  s.  6  d.  which  he  may  refufe,  and  take  a  Penny  for  ten 
Lines  of  the  Will,  each  Line  being  ten  Inches  in  Length  ;  and  fo  for  Adminiftrations,  where  the  In- 
teftate's  Goods  tx  eedfive  Pounds,  and  are  under  40  1.  the  Officer's  Fees  are  only  2  s.  6  d.  and  he  who 
takes  more  than  his  due  Fees,  forfeits  what  is  taken  more  to  the  Party  grieved,  and  10  I.  more  to 
be  divided  between  the  King  and  the  j  aid  Party. 

2.  An  Informnion  for  Extortion  was  brought  upon  this  Statute  againft  a  Commijjary  of  an  Arch- 
deacon, for  taking  mere  of  an  Executor  than  appointed  by  this  Law ;  who  brought  the  Tran- 
fcript  of  the  Will  ready  engrolled,  and  the  Commiffary  only  annexed  the  Probate  to  it;  and  ad- 
judged thac  no  Fee  was  due  to  him  for  fuch  Tranfcript.  4  Injl.  33d.  Neale  verfus  Rowfe.  Coke 
En'r.  1 6d.  S-  C. 

3.  By  the  Statute  4  &  5  Anna,  ''tis  declared,  that  the  Power  of  granting  Probates  and  Ad-, 
mimjlrations  of  the  Goods  of  Perfons  dying  for  Wages  or  Work  done  in  her  Majeflfs  Docks  and 
Yards,  Jhall  be  in  the  Ordinary  of  the  Diocefe  where  the  Party  dteth,  or  in  him  to  whom  fuch  Power 
is  given  by  the  Ordinary,  and  that  the  Salary  and  Wages  for  the  Pay  due  to  fuch  Perfon  from  the 
Queen,  &:.for  Work  done  in  any  Docks  or  Yards,  jhall  not  be  deemed  Bona  Notabilia,  to  entitle  the 
Prerogative  Court  to  any  Jurifdifiion  in  fuch  Cafe.    4^5  Anna. 
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(A) 

mtjtxt  tt  ©all  be  gtantcu.    Sec  Sail. 

L  *•  ^       TjP^ON  was  indicted  for  Barretry  in  the  County  of  Somerfet,  where  he  lived,  and 

the  Bill  was  found  by  the  Grand  Jury,  which  being  removed   by  him  into  B.  R. 

it  was  moved  for  a  Procedendo,  but  the  Court  was  informed,  that  the  Return  was 

^bb^HL     filed,  and  fo  it  cuuld  not  be  remanded;  yet  a  Procedendo  was  granted  againft:  the  O- 

p'mion  of  Twifden,  and  the  Courfe  of  the  Court,     i  Sid.  108.  The  King  verfus  Upton.     Reported 

in  Levins  by  the  Name  of  Upbam's  Cafe. 

2.  Ruled  upon  an  Habeas  Corpus,  to  temove  a  Caufe  out  of  Canterbury  in  Ejectment,  and  the 
Record  returned,  that  a  Procedendo  fhall  not  be  granted  after  Bail  filed  in  B.  R  becaufe  by  giving 
Bail  here,  the  Bail  below  is  difcharged  j  and  if  the  Procedendo  fhould  be  granted,  then  there  would 
be  a  Caufe  depending  in  Canterbury  without  Bail.     Sid.  313.  Alien  veifus  Foreman. 


^ocurattons. 


(A) 

HE  Archdeacon  of  London  exhibited  his  Bill  in  the  Ex-chequer,  againft  the  Defendants, 
being  Parfons  and  Vicars  in  London,  for  certain  Sums  of  Money  due  to  him  by  Pre- 
fcnptionfor  Proxies;  the  Defendants  demurred  to  the  Bill,  for  that  the  Thing  in 
Demand  was  merely  of  Ecclefiaftical  Cognifance,  unlefs  the  Prefcription  alledged 
did  alter  the  Cafe  j  and  if  it  did,  then  the  Plaintiff  ought  to  have  his  Remedy  at  Law,  and  not 
in  Equity;  it  was  the  Opinion  of  the  Court,  that  there  were  three  Sorts  of  Proxies;  Ratione 
Vifitationis,  Confuetudinis,  and  Patti ;  that  the  two  laft  were  triable  at  Law  ;  and  becaufe  it  was 
doubtful  which  of  thefe  was  claimed  by  the  Plaintiff,  therefore  the  Defendants  were  ordered  to 
anlwer,  and  that  the  Matter  fhould  be  faved  to  them  at  the  Hearing.  See  Statute  34  H.  8.  con- 
cerning Proxies.     Hardv.  180.  Parker  verfus  Seabrook. 

2.  The  Defendant  being  excommunicated  for  not  paying  Procurations  and  Proxies,  fuggeftedfor 
a  Prohibition  the  Statute  34  H.  8  cap.  19.  by  which  'tis  enafted,  that  Spiritual  Perfons,  who  have 
a  Right  to  any  Proxies  againft  thofe  to  whom  the  King  fhould  grant  any  Lands  charged  therewith, 
with  a  Claufe  in  the  Grant,  that  the  faid  Lands  fhould  be  difcharged,  fhould  fue  for  the  fame  in 
the  Court  of  Augmentations  (now  annexed  to  the  Exchequer)  and  not  elfewhere;  and  that  the 
Lands  were  granted  to  T.S.  (under  whom  the  Defendant  claimed)  difcharged  of  Proxies,  &c.  But 
the  Prohibition  was  denied,  becaufe  this  Statute  extends  only  where  particular  Eft  ate  s  are  granted 
for  Life  or  Tears,  and  not  where  the  Fee  is  granted,  as  it  was  in  this  Cafe.  Hardr.  388.  King 
veifus  Lake. 

3.  Libel  in  the  Spiritual  Court  for  Procurations,  fetting  forth,  that  for  ten,  twenty,  &c.  Years, 
there  hath  been  due  and  paid  6  s.  yearly,  by  Kirton  and  his  Predeceflors,  to  the  Archdeacon  of 
Turk,  who  fucgefted  for  a  Prohibition,  that  the  faid  Duty  hath  been  payable,  and  denied  the  Pre- 
fcription, and  that  the  Ecclefiauical  Court  cannot  try  Prefcriptions ;  but  adjudged,  that  Procu- 
rations are  payable  of  Common  Right,  as  Tithes  are,  and  that  no  Action  will  lie  for  the  fame  at 
Co:v.mon  La.v  ;  a  Confukation  was  granted;  but  if  he  had  denied  the  quantum,  then  a  Prohi- 
bition might  go.     Ray  in.  360.  Kirton  verfus  Guilder. 


pjosts.   Sec  3fffui's  ani>  p>?o8t!S. 
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